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PSAOTIOE. 

See  ••Criminal  Law,"  "Pleading,"  "Trtal," 
and  particular  subjects. 

In  garnishment  proceedings,  see  ••Garnish- 
ment," sec  8. 

In  proceedings  to  enforce  mechanics'  liens, 
see  "Mechanics'  Liens,"  sec.  66. 

Of  intervening  creditors  in  foreclosure  of 
Hen,  see  "Mechanics'  Liens,"  sec.  70. 

Of  unnecessarily  bringing  a  large  number 
of  persons  into  litigation  condemned,  see 
•TarUes,"  sec.  6. 

PSATEB. 

For  appeal,  see  '•Appeal  and  Error,"  sec  160. 
For  relief  in  general,  see  "Pleading,"  sec.  69. 

PBECEDENOE. 

Of  appropriations,  see  •'States,"  sec  8S. 

FBEOINOTS. 

For  elections,  see  "Elections,"  III. 

PBEFEBENOES. 

See  "Appropriations,"  sec.  18. 

By  bankrupt,  see  "Bankruptcy,"  sees.  16-19. 

By  carrier,  see  "Carriers,"  sec  8. 

To  its  officers,  see  "Corporations,"  sec  233. 

PBEFEBBED  OBEDITOBS. 

See  "Banks  and  Banking,"  sec.  16. 

FBEJX7DICIAL  ERROR. 

See  "Appeal  and  Ejrror,"  sees.  466-604. 

prelhonary  examination. 

See  "Criminal  Law,"  sec.  42. 

PREMEDITATION. 

As  ingredient  of  murder,  see  "Homicide," 

sec.  6. 
Allegation  of,  in  indictment  for  murder,  see 

"Homicide,"  sec.  37. 
Instructions  as  to,  see  ••Homicide,"  sec.  93. 

PREMISES. 

Condition  and  use,  see  •'Carriers,"  sec.  68. 

PRESCRIPTION. 

See  "Adverse  Possession." 
Acquisition    of    easements   by,    see    ••Ease- 
ments," sec  3. 
Acquisition  of  water  by,  see  •'Waters,"  IV. 

PRESENTATION. 

Of  objections  in  lower  court,  see  "Appeal  and 
Error,"  sec  64. 

Of  claims  against  decedents  estate,  see  "Ex- 
ecutors and  Administrators/'  sees.  34-44. 


PRESENTBIENT. 

Of  note  for  pajonent,  see  "Bills  and  Notes," 
sees.  98,  99,  103. 

Allegation  In  suit  on  note,  see  "Bills  and 
Notes,"  sec  131. 

PRESIDENT. 

Of  corporation,  see  "Corporations,"  sec  131. 

PRESXTMPTIONS. 

See  "Adverse  Possession,"  sec  33,  "Bills  and 
Notes."  sec  162,  "Criminal  Law,"  sees.  66, 
268,  and  "Presumptions  and  burden  of 
proof,"  in  various  actions  under  particu- 
lar subjects. 

As  to  place  of  administering  oath  to  person 
making  affidavit,  see  "Affidavits,"  sec.  4. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  sees.  378-411. 

As  to  efT^ct  of  error,  see  "Appeal  and  Er- 
ror," sec.  461. 

As  to  appearance,  see  "Appearance,"  sees.  6, 

18. 
In  actions  by  assignee  of  claim,  see  "Assign- 
ments," sec.  38. 
In   disbarment  proceedings,   see   "Attorney 

and  Client,"  sec  46. 
Competency  of  attorney  to  conduct  case,  see 

"Attorney  and  Client,"  sec  94. 
Of  negligence  of  bailee,  see  "Bailment,"  sec 

6. 
Of  knowledge  of  customers'  signatures,  see 

"Banks  and  Banking,"  sec  36. 
As  to  time  of  indorsement,  see  "Bills  and 

Notes,"  sec  69. 
Of  Indorsement  of  note  before  delivery,  see 

"Bills  and  Notes,"  sec.  66. 
Of  dishonor  of  demand  note,  see  "Bills  and 

Notes,"  sec  97. 

Actions  for  injuries  to  passengers,  see  "Car- 
riers," sec.  66. 

Of  existence  of  common  law  In  other  state, 
see  "Common  Law,"  sec  4. 

Of  validity  of  amendment  to  constitution,  see 
"Constitutional  Law,"  sec  10. 

As  to  constitutionality  of  statute,  see  "Con- 
stitutional Law,"  sec  32. 

Of  entirety  of  contract,  see  "Contracts,"  sec. 
19. 

Of  innocence  of  contempt,  see  "Contempt," 
sec.  29. 

As  to  citizenship  of  members  of  corporations, 
see  "Corporations,"  sec.  7. 

Of  corporate  capacity,  see  "Corporations," 
sec.  11. 

Of  knowledge  of  corporate  limitations,  see 
"Corporations,"  sec  182. 

Of  authority  of  corporate  officers,  see  "Cor- 
i>orations,"  sec.  192. 

As  to  Jurisdiction,  see  "Courts,"  sec.  16. 

Jurisdiction  of  prosecution  of  crime,  see 
"Criminal  Law,"  sec.  18. 

Instructions  as  to  presumptions  of  t&ct,  see 
"Criminal  Law,"  sec  176. 
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As  to  effect  of  error,  see  "Criminal  Law," 

sec.  285. 
In  actions  of  ejectment,  see  "Ejectment," 

sec.  28. 
In  election  contest,  see  "Elections,"  sec.  60. 
Of  yalidity  of  sale,  see  "Execution,"  sec.  48. 
Of  regularity  of  sheriffs  deed,  see  "Execu- 
tion," sec.  74. 
In  trials  for  murder,  see  "Homicide,"  YI  (A). 
In   actions   for   malicious   prosecution,   see 

"Malicious  Prosecution,"  sec.  7. 
As  to  marriage,  see  "Marriage,"  sec.  6. 
In  actions  by  servant  for  injury,  see  "Mas- 
ter and  Servant,"  sec.  93. 
As  to  location  certificate,  see  "Mines  and 

Minerals,"  sec.  61^ 
As  to  patent  to  mining  claim,  see  "Mines 

and  Minerals,"  sec.  188. 
Ejectment  for  mining  claim,  see  "Mines  and 

Minerals,"  sec.  226. 
As  to  names,  see  "Names,"  sec.  2. 
As  to  payment,  see  "Payment,"  sec.  15. 
As  to  ownership  of  property,  see  "Property," 

sec.  2. 
Of  regularity  of  conveyance  by  trustee  of 

town  site,  see  "Public  Lands,"  sec.  39. . 
As  to  patent,  see  "Public  Lands,"  sec.  73. 
Of  possession  from  title  to  land,  see  "Quiet- 
ing Title,"  sec  6. 
As  to  title  to  vacant  lands,  see  "Quieting 

Title,"  sec.  28. 
In  actions  for  injuries  to  animals  by  rail- 
roads, see  "Railroads,"  sec  75. 
In  actions  of  replevin,  see  "Replevin,"  sec. 

23. 
In  actions  for  purchase  price  of  goods  sold, 

see  "Sales,"  sec.  72. 
Of  legislative  intelligence,  see  "States,"  sec. 

4. 
Of  validity  of  enactment  by  legislature,  see 

"Statutes,"  sec  28. 
As  to  enactment  of  statutes,  see  "Statutes," 

sec.  144. 
As  to  existence  of  exemption  from  taxation, 

see  "Taxation,"  sec  41. 
As  to  validity  of  sale  of  land  for  unpaid 

taxes,  see  "Taxation,"  sec  147. 
In  actions  to  confirm  or  try  tax  titles,  see 

"Taxation,"  sec.  201. 
Instructing   Jury   as   to   presumptions,   see 

"Trial,"  sec.  92. 
Purchase  by  husband  taking  title  in  wife 

presumed  gift,  see  "Trusts,"  sec.  16. 
Of  undue  influence  in  wills,  see  "Wills,"  sec. 

14. 
As  to  validity  of  will,  see  "Wills,"  sec.  31. 
In  actions  for  work  and  labor,  see  "Work 

and  Labor,"  sec  9. 

PBESXTMPTION  OF  INNOCENCE. 

Instructions  as  to,  see  "Homicide,"  sec  107. 

PBEVIOnS  DECISIONS. 

As  precedents,  see  "Courts,"  sec.  39. 

PBIMABY  ELECTIONS. 

See  "Elections,"  V. 


PRINCIPAL  AND  AGENT. 

I.  The  Relation. 

(a)  cbbation  and  existence. 

§  1.    Nature  of  the  relation  in  general. 

§  2.  Agency  distinguished  from  other  re- 
lations. 

§  3.    Implied  agency. 

§  4.    Buhagency. 

§  5.    Evidence  of  agency. 

§  6.    Admissibility  in  general. 

§  7.    Declarations  and  a^ts  of  agent. 

§  8.    Weight  and  sufficiency. 

§  9.    Estoppel  to  assert  or  deny  agency. 

(b)  termination. 

§  10.  Revocation  J>y  principal,  right  to  re- 
voke in  general. 

§  11.    Acts  constituting  revocation. 

§  12.    Notice  of  revocation. 

S  13.    Renunciation  J>y  agent. 

II.  Mutual  Rights,   Duties,  and  Liabili- 

ties. 

(a)  execution  of  agency. 

§  14.    Nature  of  agenVs  obligation. 

§15.  Authority  conferred  as  between 
principal  and  agent. 

§16.  Construction  of  grants  of  au- 
thority. 

§  17.    Delegation  or  substitution. 

§  18.  Custody  and  care  of  principal's  prop- 
erty. 

§19.  Bale  or  other  disposition  of  princi- 
paVs  property  and  proceeds  there- 
of. 

§  20.    Liability  for  interest. 

§  21.    Individu<a  interest  of  agent. 

§22.  Acting  for  parties  adversely  inter- 
ested. 

§  23.    Fraud. 

§  24.    Joint^gents. 

§25.  Actions  for  negligence  or  wrongful 
acts  of  agent. 

(b)  compensation  and  lien  of  agent. 

§  26.  Right  to  compensation  in  general. 

§  27.  Services  after  termination  of  agency. 

§  28.  Bubagents. 

§  29.  Actions  for  compensation. 

III.  Rights  and  Liabilities  as  to  Thibo 

Persons, 
(a)     powebs  of  agent. 
§  30.    Representation  of  principal. 
§  31.    Express  authority. 
§  32.    Implied  and  apparent  authority. 

§  33.    Contracts  in  general. 

§34.    Contracts  of  employment. 

§  35.    Purchases,    sales    and    convey- 
ances. 
§36.    Collection  of  debts  due  princi- 
pal. 

§  37.    Pledging  principalis  credit. 

§  38.    Negotiable  instruments. 

§  39.    Undisclosed  limitation  of  authority. 

§40.    Evidence  as  to  authority. 

§41.    Presumptions  and  burden  of  proof. 

§42.    Admissibility  in  general. 

§  43.    Weight  and  sufficiency. 

§  44.    Acting  in  principal's  name. 
§  45.    Liabilities  incurred. 

§46.    Liabilities  of  agent. 

§47.    JSstoppel  to  deny  authority. 
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(b)    undisclosed  agknct. 
$48.    Rights  of  undiscloted  principal. 
$49.    Li<ilnlities  of  agent  of  undisclosed 
principal, 

(C)      UNAUTHORIZED    AND    WBONGFUL   ACTS. 

§50.    Duty  to  ascertain  agenfs  authority, 

S51.  Knowledge  of  notice  of  extent  of 
authority, 

§52.  Knowledge  of  principal  of  agent's 
acts, 

§  53.    Unauthorized  assumption  of  agency, 

S  54.  Effect  of  exceeding  authority  in  gen- 
eral, 

§  55.  Acting  after  termination  of  author- 
Uy, 

§56.  Unauthorized  dealings  with  prind- 
paVs  property, 

S  57.    Unauthorized  contracts  of  agent, 

§58.    Fraud  of  agent, 

§59.  Negligence  or  wrongful  acts  of 
agent, 

(D) 

§60. 
§61. 
§62. 
§63. 
§64. 
§65. 
§66. 
§67. 
§68. 
§69. 
§70. 
§71. 


RATIFICATION. 

Nature  and  grounds  in  general. 
Acts  capcLble  of  ratification. 
Knowledge  of  facts. 
Express  ratification. 
Implied  ratification. 

Acquiescence. 

Acceptance  of  benefits. 

Ratification  in  part. 
Evidence  of  ratificcUion. 

Burden  of  proof. 

Questions  for  jury. 
Operation  and  effect. 


(e)  notice  to  agent. 

§72.    Imputation  to  principal  in  general, 
§73.    Scope  of  agency  or  authority, 
§  74.    Adverse  interest  of  agent, 

(f)  actions. 

§  75.  Rights  of  action, 

§76.  Pleading, 

§  77.  Evidence, 

§  78.  Questions  for  jury, 

§  79.  Instructions, 

See  "Attorney  and  Client/'  "Banks  and 
Banking."  II  (A),  "Brokers."  "Customs 
and  Usages,"  "Factors,"  "Master  and 
Servant" 

Agents  of  banks,  see  "Banks  and  Banking," 
I  (C). 

Embezzlement  by  agent,  see  "Embezzle- 
ment," sec  3. 

Admissions  of  agent  as  evidence,  see  "Evi- 
dence," sees.  102-104. 

Wife  as  agent  of  husband,  see  "Husband  and 
Wife,"  sec  7. 

Husband  as  agent  of  wife,  see  "Husband  and 
Wife,"  sees.  8,  22. 

Agency  for  insurance  companies,  see  "Insur- 
ance." 

Agents  authority  to  contract  for  improve- 
ments of  principals  property,  see  "Me- 
chanics' Liens,"  sec.  21. 

Subcontractor  as  agent  of  owner,  see  "Me- 
chanics' Ldens,"  sec  26. 

Agency  of  child  for  parent,  see  "Parent  and 
Child,"  sec.  10. 

Release  of  indebtedness  by  agent,  see  "Re- 
lease,*- sec.  2. 

Replevy  of  goods  of  principal  by  agent,  see 
"Replevin,"  sec  4* 


Purchase  of  goods  by  alleged   agent,   see 

"Sales,"  sec.  13. 
Acts    of   agent    as    establishing   trust,    see 

"Trusts,"  sec  10. 

L    THE  RELATION. 
(A)     CREATION  AND  EXISTENCE. 

§  1.    Nature  of  the  relation  in  general 

(a)  An  agent  is  one  who  acts  for,  or  in 
the  place  of,  another,  by  authority  of  such 
other,  or  who  is  entrusted  with  the  business 
of  another. — Pouppirt  v.  Greenwood,  48  C. 
405,  110  P.  195. 

(b)  An  agent  necessarily  has  a  principal, 
and  is  bound  to  know  who  it  is. — Benjamin 
V.  MatUer,  3  A.  227,  32  P.  837. 

§  8.    Agency  di8ting;ui8hed  from  other  relations. 

(a)  M.  sold,  and  agreed  to  deliver  to  B. 
A  Co.,  at  D.,  so  soon  as  it  should  be  manu- 
factured, certain  flour  for  a  flxed  price- 
nothing  being  said  in  the  contract  as  to  the 
carrier.  M.  shipped  the  flour  to  B.  A  Co., 
and  the  carrier  delivered  it  to  S.  St  Co.  in- 
stead of  to  B.  A  Co.,  as  he  was  directed. 
B.  A  Co.  offering  to  pay  the  charges  on  the 
flour,  demanded  it  from  S.  A  Co.,  who  re- 
fused to  deliver  it  Held,  (1),  that  the  car- 
rier was  M.'s  agent;  and,  also  (2),  that  both 
the  carrier  and  S.  A  Co.,  who  had  received 
the  flour,  were  M.'s  agents. — Hanauer  v.  Bar- 
tels,  2  C.  514. 

(b)  Where  the  business  of  a  loan  and 
trust  company,  in  part,  was  to  negotiate 
loans  for  an  eastern  insurance  company,  to 
whom  applications  for  loans  were  forwarded 
for  approval,  and  from  whom  it  was  accus- 
tomed to  receive  the  moneys  to  be  loaned, 
and  to  pay  over  the  same  to  the  borrowers, 
such  employment  constituted  the  loan  and 
trust  company  the  agent  of  the  lender,  not 
the  agent  of  the  borrowers. — Travelers  Ins. 
Co.  V.  J<mes,  16  C.  515,  27  P.  807. 

(c)  Where  one  person  furnishes  money 
to  another  to  buy  and  sell  certain  material, 
and  the  latter  is  to  receive  a  share  of  the 
proflts  as  compensation,  the  relationship  is 
that  of  principal  and  agent,  and  not  that 
of  partnership;  and  either  party  has  the 
right  to  terminate  the  agency  at  any  time, 
and,  upon  its  termination,  the  person  fur- 
nishing the  money  is  entitled  to  all  stock 
purchased  with  his  money  and  remaining 
unsold.— Clamp  v.  Cutler,  39  C.  117,  121,  88 
P.  854. 

(d)  A  contract  obligating  one  of  the  par- 
ties to  push  the  sale  of  the  other's  coal  for 
one  year,  and  to  pay  for  all  he  may  order 
at  an  agreed  price,  but  not  requiring  him  to 
take  any  deflnite  amount,  is  not  a  contract 
of  purchase  and  sale,  carrying  with  it  an 
implied  warranty  of  quality,  but  an  agency. 
— Cannon  Coal  Co.  v.  Taggart,  1  A.  60,  27  P. 
238. 

§3.    Implied  agency. 

(a)  It  is  essential  in  an  action  against  a 
parent  to  recover  for  goods  sold  and  deliv- 
ered to  his  child,  to  show  authority  to  pur- 
chase goods  on  his  credit,  and  this  whether 
the  child  will  be  over  or  under  eighteen 
years  of  age. — Charles  v.  Ballin^  4  A.  186, 
35  P.  279. 
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§  4.    Subagency. 

(a)  A  bare  authority  to  do  an  act  can- 
not be  delegated.  Especially  is  this  so  where 
the  exercise  of  the  power  involyes  discretion. 
—Ware  v.  Mosher,  52  C.  321,  121  P.  751. 

§5.    Evidence  of  agency. 

(a)  An  agency  may  be  proved  by  the  hab- 
its  and  course  of  dealing  of  the  parties. — 
Union  Gold  Min.  Co.  v.  Rocky  Mt  Nat  Bank, 
2  C.  570;  Higgins  v.  Armstrong,  9  C.  38,  10 
P.  232. 

(b)  To  establish  an  agency,  in  the  ab- 
sence of  better  evidence,  It  is  common  prac- 
tice to  resort  to  facts  which  tend  to  show 
recognition  by  the  principal  of  the  alleged 
agent's  authority.  Of  this  nature  are  com- 
munications between  the  principal  and  agent 
in  which  the  authority  of  the  latter  is  ex- 
pressly or  impliedly  admitted. — Silver  Mt. 
Mine  Co.  v.  Anderson,  51  C.  298,  117  P.  173; 
Arthur  v.  Gard,  3  A.  133,  32  P.  343;  Chees- 
man  v.  Nlcholl,  18  A.  174,  70  P.  797. 

(c)  One  who  sold  goods  on  a  commission 
rented  a  room  In  his  own  name  in  which  to 
exhibit  his  samples.  He  allowed  the  lessor 
to  charge  a  part  of  the  rent  to  his  princi- 
pal, who  paid  it:  Held,  these  facts  are  no 
evidence  of  agency  to  charge  the  principal, 
nor  of  an  adoption  or  ratification  of  the  debt 
as  that  of  the  principal. — Brown  v.  Salomon, 
9  A.  323,  48  P.  278. 

(d)  On  an  issue  whether  a  certain  per- 
son in  procuring  accommodation  paper, 
which  he  afterwards  turned  over  to  a  bank, 
was  the  bank's  agent,  statements  of  the 
bank's  account  furnished  to  him  by  the 
bank  are  irrelevant — Murphy  v.  Gumaer, 
12  A.  472,  55  P.  951. 

§6.    Admissibility  in  general 

(a)  Agent  is  a  competent  witness  to 
prove  her  agency. — ^Wales  v.  Mower,  44  C. 
146.  152,  96  P.  971. 

(b)  The  testimony  of  an  alleged  agent 
having  been  admitted  to  show  his  agency, 
exhibits  and  answers  to  cross-interrogatories 
propoimded  to  the  principal  are  admissible 
to  corroborate  the  agent  and  as  explanatory 
of  the  manner  in  which  the  business  was 
transacted  by  the  parties. — Id. 

(c)  The  habit  and  course  of  dealing  be- 
tween the  parties  is  admissible  to  establish 
the  relation  of  principal  and  agent. — ^Union 
Co.  V.  Bank,  2  C.  565;  Gambrill  v.  Brown 
Hotel  Co.,  11  A.  529,  54  P.  1025. 

(d)  An  agent's  admissions  are  not  evi- 
dence of  his  agency,  and  are  not  receivable 
until  his  agency  has  been  otherwise  estab- 
lished.—Murphy  V.  Gumaer,  12  A.  472,  55 
P.   951. 

§  7.    Declarations  and  acts  of  agent. 

(a)  Neither  the  fact  of  agency  nor  the 
extent  of  authority  can  be  proved  by  the 
declarations  of  the  alleged  agent. — Omaha 
ft  Grant  Sm.  ft  Ref.  Co.  v.  Tabor,  13  C.  41, 
21  P.  925;  Lee  Silver  Min.  Co.  v.  Englebach, 
18  C.  106,  31  P.  771;  Extension  Gold  M.  ft 
M.  Co.  V.  Skinner,  28  C.  237,  64  P.  198; 
Castner  v.  Rlnne,  31  C.  256,  72  P.  1052; 
Burson  v.  Bogart,  18  A.  449,  72  P.  605. 

(b)  The  fact  that  a  person  represents 


himself  in  writing  as  the  agent  of  another 
is  of  itself  no  evidence  of  such  agency. — 
Union  Coal  Co.  v.  Edman,  16  C.  438,  27  P. 
1060. 

(c)  The  declarations  of  an  agent  are  not 
admissible  in  evidence  against  his  princi- 
pal unless  made  with  reference  to  business 
in  which  he  is  authorzed  to  act,  and  at  the 
time  of  its  transaction. — ^Baldwin  y.  Central 
Sav.  Bank,  17  A.  7,  67  P.  179. 

§  8.    Weight  and  sufficiency. 

(a)  On  time  checks:  but  slight  proof  of 
agency  is  sufficient.— Rio  Grande  Extensi<m 
Co.  V.  Coby,  7  C.  299,  3  P.  481, 

(b)  In  an  action  to  enforce  the  specific 
performance  of  a  contract  to  convey  land 
made  by  the  agent  of  the  owner,  evidence 
that  the  owner  was  a  nonresident  and  had 
listed  with  his  agent  for  sale  all  of  his 
real  estate  in  the  locality  of  the  land  in 
controversy,  giving  the  selling  price  of  each 
separate  piece;  that  several  sales  had  been 
made  by  the  agent  and  were  approved  by 
the  owner;  that  the  owner  had  written  nu- 
merous letters  to  his  agent  commending 
him  for  the  manner  in  which  he  was  han- 
dling the  business  and  urging  him  to  sell 
all  of  his  property  in  the  locality;  that  the 
agent  by  contract  in  writing  sold  the  land 
in  controversy  under  which  the  purchaser 
paid  part  of  the  purchase  price  and  entered 
into  possession  and  made  valuable  improve- 
ments thereon,  was  sufficient  to  show  that 
the  agent  was  a  general  agent  of  the  owner 
authorized  in  writing  to  sell  the  land  and 
to  sustain  the  action  for  specific  perform- 
ance.—Winch  V.  Edmunds,  34  C.  359,  83  P. 
632. 

(c)  In  an  action  for  work  and  labor  per- 
formed by  plaintiffs  intestate  and  three  oth- 
ers, the  defendant  claimed  that  the  agency 
of  the  person  employing  them  had  expired 
prior  to  such  employment.  Elvidence  re- 
viewed, and  held  sufficient  to  sustain  the 
finding  that  such  agency  had  not  so  termi- 
nated.— Cripple  Creek  T.,  T.  ft  M.  Co.  v.  Mar- 
shall, 41  C.  126.  91  P.  1108. 

(d)  The  evidence  examined  and  held  to 
establish  the  relation  of  priiicipal  and  agent 
between  the  parties. — Pouppirt  v.  Green- 
wood, 48  C.  405,  110  P.  195. 

(e)  Evidence  examined  and  held  not  suf- 
ficient to  establish  agency  so  as  to  make  de- 
fendant, the  alleged  principal,  liable  for 
goods  purchased  from  plaintiff  by  the  al- 
leged agent. — Burson  v.  Bogart,  18  A.  449, 
72  P.  605. 

(f)  The  evidence  examined  and  held  in- 
sufficient to  show  that  the  alleged  repre- 
sentative of  the  society  was  in  fact  such 
representative. — Modem  Woodmen  v.  Inter- 
national Trust  Co.,  25  A.  26,  136  P.  806. 

§  9.    Estoppel  to  assert  or  deny  agency. 

(a)  Where  plaintiff  entered  into  a  writ- 
ten contract  with  an  agent  of  defendant  for 
the  purchase  of  cattle,  and  defendant  re- 
ceived a  copy  of  the  contract  in  which  the 
agent  described  himself  as  the  agent  of 
defendant,  and  also  received  an  advance 
payment  on  the  cattle,  which  he  retained, 
and  afterwards  accepted  payment  for  some 
of  the  cattle  delivered  under  the  contrad;. 
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defendant  is  estopped  to  deny  that  the  per- 
son assuming  to  act  as  his  agent  was  au- 
thorized to  do  so. — Farrer  y.  Caster,  17  A. 
41.  67  P.  171. 

(B)      TERMINATION. 

§  10.    fierocation  by  principal,  right  to  revoke 
in  generaL 

(a)  An  agency  not  coupled  with  an  in- 
terest is  reyocable;  but  it  seems  that  the 
principal  is  liable  to  the  agent  for  his  labor, 
and  for  moneys  reasonably  and  necessarily 
expended  in  the  furtherance  of  the  agency, 
prior  to  the  revocation. — Lowell  v.  Hessey, 
46  C.  617.  621^  106  P.  870. 

(b)  An  agency  at  will  may  be  termi- 
nated by  the  principal  at  any  time  before  the 
agent  has  completed  his  commission;  but 
if  the  authority  of  the  agent  has  been  exe- 
cuted in  part,  and  by  revocation  as  to  the 
unexecuted  portion  of  the  agency,  damage 
results  to  the  agent,  the  principal  must  in- 
demnify him. — Briggs  v.  Chamberlain.  47  C. 
382.  394.  107  P.  1082. 

§11.    Acta  constituting  revoca^on. 

(a)  An  assignment  of  a  sherifT's  certifi- 
cate of  purchase  is  a  revocation  of  an  agency 
to  find  a  purchaser  therefor. — Lowell  v.  Hes- 
sey.  46  C.  517.  105  P.  870. 

§12.    Notice  of  revocation. 

(a)  When  an  agency  is  revoked  the  agent 
must  have  notice  thereof,  in  order  to  affect 
him.— Lowell  v.  Hessey,  46  C.  517. 105  P.  870. 

§18.    denunciation  by  agent. 

(a)  When  an  agent  has  entered  on  his 
employment,  under  a  contract  with  his  prin- 
cipal, he  may  not  renoimce  it  without  rea- 
sonable cause.  So  one  who  has,  by  an  agree- 
ment for  a  definite  time  with  the  coal 
company,  assumed  to  dispose  of,  as  far  as 
he  may  be  able,  all  coal  produced  by  it.  he 
is  liable  to  an  action  for  damages  for  a 
breach  of  the  agreement  without  legal  ex- 
cuse.— Cannon  Coal  Co.  v.  Taggart,  1  A.  60, 
27  P.  238. 

(b)  If  one  who  is  clearly  an  agent  for 
another  to  purchase  property,  repudiate  the 
agency  and  act  for  himself,  using  his  own 
funds,  he  cannot  be  declared  a  trustee  for 
his  principal,  although  the  latter  may  have 
been  misled  by  the  conduct  of  the  former. — 
First  Nat  Bank  v.  Bissell,  4  F.  694. 

n.    MUTUAL  RIGHTS,  DUTIES,  AND 
LIABILITIES. 

(A)     EXECUTION  OF  AGENCY. 

§  14.    Nature  of  agent's  obligation. 

(a)  The  rule  requiring  good  faith  and 
fair  dealing  on  the  part  of  an  agent  toward 
his  principal,  and  not  permitting  him  to  as- 
sume a  double  capacity  whereby  his  interest 
may  conflict  with  those  of  his  principal,  is 
not  violated  by  the  agent's  agreement  to 
forego  a  part  of  his  commissions  in  order  to 
consummate  a  trade. — Scott  v.  Lloyd,  19  C. 
401.  35  P.  733. 

(b)  A  duty  rests  upon  an  agent  to  dis- 
close to  his  principal  the  truth  with  refer- 
ence   to   the    transaction    involved    in    the 


agency,  and  any  concealment,  misstatement, 
misrepresentation  or  falsehood  is  fraudu- 
lent—Arkins  V.  Arkins.  20  A.  123,  77  P.  256. 
(c)  Where  the  relationship  of  principal 
and  agent  exists,  the  principal  is  warranted 
in  placing  implicit  trust  and  confidence  in 
the  agent's  statements,  and  no  duty  of  in- 
quiry to  ascertain  the  truth  or  falsity  of 
such  statements  is  imposed  upon  the  prin- 
cipal.—Arkins  T.  Arkins,  20  A.  123,  77  P. 
256. 

§  15.    Authority  conferred  as  between  principal 
and  agent. 

(a)  An  authority  to  sell  real  estate  for 
cash  does  not  empower  the  agent  to  sell 
upon  credit.— Rundle  v.  Cutting,  18  C.  337, 
32  P.  994. 

(b)  An  agent  to  sell,  unless  specially 
authorized,  cannot  barter  or  trade,  but  can 
only  sell  for  cash. — Sioux  City  Nursery  k 
Seed  Co.  v.  Magnes,  5  A.  172,  38  P.  330;  Lin* 
den  V.  Black,  6  A.  174.  40  P.  241. 

(c)  An  agent  to  sell  goods  for  his  prin- 
cipal has  no  authority  to  himself  become 
tbe  purchaser,  nor  can  another  dealing  with 
such  an  agent  himself  purchase  the  goods 
and  sell  to  the  agent  and  compel  the  prin- 
cipal to  look  to  the  agent  for  the  purchase 
price. — Mcintosh-Huntington  Co.  v.  Rice,  13 
A.  393,  58  P.  358. 

§  16.    Construction  of  grants  of  authority. 

(a)  An  agent's  authority  to  act  must  be 
found  in  express  words  or  by  necessary  im- 
plication in  the  power. — Nippel  v.  Hammond, 
4  C.  211. 

(b)  The  power  of  an  agent  to  draw  on  a 
principal's  funds  is  entirely  different  from 
the  more  comprehensive  power  to  draw  on 
his  credit.  The  former  does  not  include  the 
latter.— Breed  v.  Bank,  4  C.  481. 

§  17.    Delegation  or  substitution. 

(a)  If  Ian  agent  trusts  another  to  transact 
the  business  of  his  principal,  the  agent  is 
liable  to  his  principal  for  any  default  of  the 
person  so  delegated. — Pettit  v.  Thalheimer,  3 
A.  355,  33  P.  277. 

§  18.    Custody  and  care  of  principal's  property. 

(a)  In  the  case  of  an  exchange  of  prop- 
erty each  principal  is  entitled  to  the  benefit 
of  the  imbiased  judgment  of  his  agent  as  to 
the  value  to  be  placed  on  the  other's  prop- 
erly, and  to  a  reasonable  effort  on  the  part 
of  such  agent  to  obtain  a  reduction  of  the 
value  to  be  allowed  therefor  in  the  exchange. 
—Levy  V.  Spencer,  18  C.  532,  33  P.  415. 

(b)  The  secretary  of  a  corporation 
claimed  that  his  safe  containing  his  own  as 
well  as  the  company's  money  had  been 
robbed.  Degree  of  care  in  such  case  required 
of  agent  stated,  with  the  holding  on  the 
facts  of  the  case,  that  no  sufficient  defense 
had  been  proved. — Fidelity  Inv.  Co.  v.  Carico, 
1  A.  292,  28  P.  1131. 

§19.  Sale  or  other  disposition  of  principal's 
property  and  proceeds  thereof, 
(a)  An  agent  cannot  become  the  pur- 
chaser without  the  knowledge  and  assent  of 
the  seller,  nor  if  he  be  employed  to  purchase 
can  he  be  himself  the  seller. — Finnerty  v. 
Fritz,  5  C.  174. 
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(b)  Where  during  the  life  of  decedent 
her  son  had  the  management  of  her  money 
with  authority  to  loan  the  same,  he  was  not 
liable  to  the  estate  for  money  loaned  dur- 
ing her  life  to  persons  who  became  insolvent, 
unless  it  be  shown  that  he  was  guilty  of 
negligence  in  making  such  loans. — Haines 
Y.  Christie,  28  C.  602,  66  P.  883. 

(c)  One  furnishing  money  to  another  to 
buy  and  sell  certain  material,  the  latter  to 
receive  a  share  of  the  profits  as  compensa- 
tion, makes  the  latter  his  agent  and  upon 
the  termination  of  the  agency  the  person 
furnishing  the  money  is  entitled  to  all  stock 
purchased  with  his  money  and  remaining 
unsold.— Clamp  v.  Cutter,  39  C.  117,  121,  88 
P.  854. 

(d)  A  railroad  company,  under  authority 
of  an  act  of  congress,  appointed  an  agent  to 
enter  upon  the  public  domain  and  take  there- 
from railroad  ties  necessary  for  the  pur- 
poses of  the  road,  and  agreed  to  pay  the 
agent  for  his  services  a  certain  price  for 
each  accepted  tie;  Held,  that  the  agent  had 
no  assignable  interest  in  the  ties  so  taken. — 
Palke  V.  Fassett,  4  A.  171,  34  P.  1006. 

§90.    Liability  for  interest. 

(a)  Interest  allowed  upon  money  unlaw- 
fully detained  by  an  agent  from  his  princi- 
pal.—Farrell  V.  Garfield  Mim  M.  ft  Sm.  Co., 
49  C.  169,  164,  111  P.  839. 

§21.    Individual  interest  of  agent. 

(a)  Where  an  agent  loaned  his  princi- 
pal's money  for  three  years  and  took  a  note 
payable  with  eight  per  cent,  per  annum  in- 
terest, and  at  same  time  collected  from  the 
borrpwer,  in  cash,  two  per  cent  per  annum, 
which  the  agent  kept,  the  principal  could 
recover  from  the  agent  the  amount  collected 
from  the  borrower  as  advance  interest — 
Whitehead  v.  Lynn,  20  A.  61,  76  P.  1119. 

(b)  An  agent  to  sell  a  mining  property  is 
not  permitted  to  acquire  and  hold  title  ad- 
verse to  his  principal  by  Jumping  the  claim. 
—Fisher  v.  Seymour,  23  C.  542,  49  P.  30. 

(c)  The  agent  cannot  allow  adjoining 
surveys  to  relocate  over  his  principal's  claim, 
overlap  it  and  take  up  the  ground  and  be 
permitted  to  acquire  such  overlapping 
ground  to  the  prejudice  of  his  principal's 
titie.— Id. 

(d)  An  agent  employed  to  purchase  lands 
is  not  permitted  to  put  off  on  the  principal, 
lands  for  which  he  has  already  secreUy  bar- 
gained, at  a  lower  price  than  that  exacted 
of  his  principal;  he  must  account  for  the 
difference.— Whitehead  v.  Linn,  46  C.  427, 
102  P.  286. 

§28.    Acting  for  parties  adversely  interested. 

(a)  It  is  not  necessary  for  the  purpose 
of  avoiding  a  contract  made  by  an  agent, 
who  was  also  agent  of  the  opposing  party, 
that  it  should  be  tainted  with  fraud  or  be 
disadvantageous  to  the  complaining  party. — 
Fidelity  Inv.  Co.  v.  Carlco,  1  A.  292,  28  P. 
1131. 

(b)  It  is  impossible  for  an  agent  acting  in 
the  same  transaction  for  two  opposing  par- 
ties to  perform  his  duty  to  both.  A  contract 
made  by  him  in  this  double  capacity  may  be 
avoided  by  either  party,  unless  it  was  so 


made  by  his  express  authority,  or  unless, 
with  full  knowledge  of  the  facts,  he  after- 
wards ratified  it. — ^British  Am.  Assur.  Co.  v. 
Cooper,  6  A.  25,  40  P.  147. 

(c)  No  sale  from  which  a  substantial 
advantage  has  been  derived  can  be  sus- 
tained when  he  who  actively  promoted  it 
acted  as  the  ostensible  agent  for  the  vendor, 
when,  in  reality,  he  was  the  secret  agent  of 
the  purchaser. — Donovan  v.  Campion,  85 
F.  71. 

§28.    Fraud. 

(a)  Confidential  adviser  and  agent  in  the 
management  and  sale  of  a  mining  claim  can 
not  retain  an  interest  therein,  secured  in 
fraud  of  the  owner's  rights. — Seymour  v. 
Fisher,  16  C.  188,  27  P.  240. 

(b)  An  agent  will  not  be  allowed  to  re- 
tain the  margin  between  the  price  at  which 
he  sells  and  the  price  at  which  he  reports 
the  sale  made. — ^Jackson  v.  Allen,  4  C.  263. 

§  24.    Joint-agents. 

(a)  A  party  may  have  several  agents  ap- 
pointed to  do  the  same  thing. — School  Dis- 
trict No.  8  in  JefTerson  County  v.  Erskin, 
1  C.  367. 

(b)  Where  the  water  right  owners  in  a 
ditch  delegated  to  a  committee  authority  to 
reorganize  the  company  and  the  instrument 
creating  the  committee  authorized  a  major- 
ity to  act,  it  is  immaterial  that  one  of  the 
committee  did  not' participate  in  its  delib- 
erations where  a  majority  of  the  committee 
concurred  in  the  action. — Doland  v.  Grand 
Val.  Irr.  Co.,  28  C.  151,  63  P.  300. 

§  25.    Actions  for  negligence  or  wrongful  acts 
of  agent 

(a)  An  agent,  to  place  a  loan,  is  charged 
with  the  duty  of  a  prudent  and  careful  exe- 
cution of  his  trust,  and  is  responsible  to  the 
loser,  if  by  his  negligence  the  party  loaning 
the  money  is  induced  to  part  with  it  on  the 
strength  of  invalid  or  worthless  securities. 
— Pettit  V.  Thalheimer,  3  A.  365,  33  P.  277. 

(b)  A  principal  has  no  cause  of  action 
against  an  agent  where  no  fraud  or  viola- 
tion of  instructions  is  shown. — ^Pollard  y. 
McCloskey,  5  A.  554,  39  P.  432. 

(c)  Where  the  evidence  shows  that  an 
agent's  interest  in  the  transaction  is  adverse 
ta  the  interest  of  his  principal,  the  burden 
shifts  on  him  to  show  good  faith. — ^Webb  v. 
Marks,  10  A.  429,  51  P.  518. 

(d)  Where  an  agent,  to  purchase  prop- 
erty for  his  principal,  sold  to  his  principal 
property  belonging  to  himself,  concealing  his 
ownership  and  representing  that  he  was  pur- 
chasing from  another,  the  principal  could 
rescind  the  sale  by  tendering  back  the  deed, 
and  recover  the  purchase  price,  but  she  could 
not  keep  the  deed  and  maintain  an  action  for 
the  difference  between  the  price  she  paid 
and  that  the  agent  paid  for  the  property  a 
short  while  before  he  became  her  agent — 
Whitehead  v.  Lynn,  20  A.  61,  76  P.  1119. 

(B)     COMPENSATION  AND  LIEN  OF 
AGENT. 

§26.    Right  to  compensation  in  general. 

(a)  A  middleman,  who  only  brings  the 
parties  together  and  does  not  negotiate  for 
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either  may  recover  commissions  from  one 
or  both.— Pinnerty  v.  Fritas,  5  C.  176. 

(b)  Defendant  made  a  "consignment" 
contract  with  plaintiff,  whereby  plaintiff  was 
to  act  as  its  agent  for  the  sale  of  powder  in 
a  state  for  a  5  per  cent  commission  on  his 
sales,  defendant  bearing  the  expense  of  main- 
taining magazines  and  assuming  risks  of 
loss  by  fire  and  theft,  and  plaintiff  not  guar- 
anteeing accounts;  and  later  made  a  "cash" 
contract  with  a  company  whereby  it  was  to 
receive  10  per  cent  commission  for  acting 
as  defendant's  agent,  and  2  per  cent  dis- 
count for  cash,  the  schedule  of  prices  at 
which  the  agents  might  sell  being  the  same 
in  each  case,  the  company  agent  assuming 
all  loss  by  fire  and  theft,  bearing  storage  ex- 
penses, and  guaranteeing  all  accounts.  Held, 
that  such  facts  do  not  show  that  the  com- 
pany agent  was  authorized  to  sell  at  a  lower 
price  than  plaintiff,  it  not  appearing  that 
the  former  sold  to  plaintiffs  customers  at  a 
price  lower  than  the  latter  could  sell.— King 
Powder  Co.  v.  DiUon,  42  C.  316,  327,  96  P. 
439. 

§  27.    Services  after  termination  of  agency. 

(a)  One  employed  to  sell  goods  on  com- 
mission will  not  be  allowed  a  commission 
upon  a  particular  sale,  where,  by  his  con- 
duet  for  several  months  succeeding  the  sale, 
he  has  admitted  that  he  was  not  entitled  to 
it— Bilz  V.  Powell,  60  C.  497,  117  P.  344. 

§88.    Subagenta. 

(a)  Instance  of  holding  the  agent  of  the 
owner  of  land  liable  for  the  commissions  of 
a  subagent  making  a  sale,  although  the 
owner  was  known  and  the  agent  did  not  in 
words  assume  individual  responsibility. — 
Miles  V.  Mays,  15  C.  133,  25  P.  312. 

§28.    Actions  for  compensation. 

(a)  Where  the  appointment  of  an  agent 
is  made  in  writing  but  the  writing  is  silent 
as  to  compensation  the  compensation  may  be 
fixed  by  parol,  and  parol  evidence  is  admis- 
sible to  show  what  compensaticm  was  agreed 
upon. — fihnployeVs'  Liability  Assur.  Co.  v. 
Morris,  14  A.  354,  60  P.  21. 

(b)  In  an  action  by  a  subagent  against 
an  insurance  company  on  a  contract  for  com- 
missions, made  with  the  general  agent,  evi- 
dence reviewed,  and  held  sufficient  to  sup- 
port a  verdict  on  the  theory  that  plaintiff 
had  not  been  informed  qf  the  limitation  of 
the  general  agent's  power  with  reference  to 
fixing  commissions,  nor  as  to  the  require- 
ment that  appointments  of  subagents  must 
be  approved  by  the  company. — Penn  Mut 
Life  Ins.  Co.  v.  Omauer,  39  C.  498,  502,  90 
P.  846. 

(c)  One  who  employs  a  director  of  a  cor- 
poration to  purchase  the  corporate  property 
cannot,  in  an  action  by  the  agent  to  recover 
his  compensation,  object  that  the  director 
was  acting  in  hostility  to  the  interests  of 
his  fiduciaries,  the  corporation  and  stockhold- 
ers.—Briggs  V.  Chamberlain,  47  C.  382,  396, 
107  P.  1082. 


m.    RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 

(A)     POWERS  OF  AGENT. 

§80.    Representation  of  prindpaL 

(a)  Distinction  between  special  and  gen- 
eral agents,  stated. — Great  West  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  C.  46,  50, 
20  P.  771. 

(b)  A  contract  reciting  that  plaintiff  be- 
came defendant's  agent  for  the  sale  of  pow- 
der at  a  certain  city  and  throughout  the 
state,  did  not  give  him  an  exclusive  agency, 
especially  since  defendant  refused  to  insert 
the  word  "exclusive"  in  the  contract;  and, 
plaintiff  not  having  the  exclusive  contract, 
defendant  could  contract  with  another  to 
sell  in  the  same  state  on  such  terms  as  it 
deemed  fit.— King  Powder  Co.  v.  Dillon,  42 
C.  325,  96  P.  439. 

(c)  The  general  rule  is  that  the  limits 
of  an  agent's  authority  are  to  be  found  in 
the  instructions  of  his  principal,  but  the 
agent  is  entitled  to  employ  all  the  necessary 
and  usual  means  to  execute  his  authority. 
This  implied  authority  is  restricted  to  his 
right  to  use  all  ordinary  means  Justified  by 
the  usages  of  the  particular  trade  in  which 
he  is  engaged. — Savage  v.  Pelton,  1  A.  148, 
27  P.  948.  See  Smyth  v.  Lynch,  7  A.  383, 
43  P.  670. 

(d)  A  principal  is  not  bound  by  the  acts 
of  his  agent  unless  they  are  done  within 
the  scope  of  his  authority. — Tootle  v.  Cook, 
4  A.  Ill,  35  P.  193. 

(e)  Where  a  person  holds  out  another  to 
the  public  as  having  a  general  authority  to 
act  for  him  in  the  particular  business  in 
which  he  is  engaged,  third  persons  may 
safely  deal  with  the  agent  in  the  transaction 
of  such  business.  But  no  matter  how  ex- 
tensive the  agent's  authority  may  be  in  the 
transaction  of  his  principal's  business,  it 
is  confined  to  that  business,  and  the  princi- 
pal is  not  bound  by  any  act  of  the  agent 
outside  the  boundary  by  which  the  business 
is  circumscribed. — Gates  Iron  Works  v.  Den- 
ver Engineering  Works  Co.,  17  A.  15,  67  P. 
173. 

§31.    Express  authority. 

(a)  In  an  action  to  enforce  the  specific 
performance  of  a  ccmtract  to  convey  land 
made  by  the  agent  of  the  owner,  evidence 
that  the  owner  was  a  nonresident  and  had 
listed  with  his  agent  for  sale  all  of  his  real 
estate  in  the  locality  of  the  land  in  contro- 
versy, giving  the  selling  price  of  each  sepa- 
rate piece;  that  several  sales  had  been  made 
by  the  agent  and  were  approved  by  the 
owner;  that  the  owner  had  written  numer- 
ous letters  to  his  agent  commending  him  for 
the  manner  in  which  he  was  handling  the 
business  and  urging  him  to  sell  all  of  his 
property  in  the  locality;  that  the  agent  by 
contract  in  writing  sold  the  land  in  contro- 
versy under  which  the  purchaser  paid  part 
of  the  purchase  price  and  entered  into  pos- 
session and  made  valuable  improvements 
thereon,  was  sufficient  to  show  that  the  agent 
was  a  general  agent  of  the  owner  authorized 
in  writing  to  sell  the  land  and  to  sustain 
the  action  for  specific  performance. — Winch 
V.  Edmunds,  34  C.  359,  83  P.  632. 

(b)  The  manager  of  a  hotel,  to  incur  any 


Digitized  by 


Google 


3203     (§32) 


PRINCIPAL  AND  AGENT  III 


35)     3204 


responsibility  on  behalf  of  his  principal  for 
the  removal  of  old  apparatus  and  fixtures, 
and  replacing  them  with  new,  must  have 
special  authority  from  him  for  that  purpose. 
— -Fisk  y.  Greeley  Elec.  L.  Co.,  3  A.  319,  33 
P.  70. 

§  82.    Implied  and  apparent  authority. 

(a)  An  account  stated  by  one's  book- 
keeper, general  manager,  and  personal  rep- 
resentative in  the  transaction  to  which  the 
account  relates,  binds  the  principal. — Out- 
shall  V.  Cooper,  48  C.  160,  109  P.  428. 

(b)  The  principal  is  boimd  by  the  acts  of 
the  agent  within  his  apparent  authority,  un- 
less, the  agency  being  limited,  this  is 
brought  to  the  knowledge  of  those  dealing 
with  him.  The  evidence  examined  and  held 
sufficient  to  support  the  Judgment — Silver 
Mt  Mine  Co.  v.  Anderson,  51  C.  298,  305,  117 
P.  173. 

(c)  There  is  a  presumption  that  a  known 
agent  acts  within  his  authority.  Defendant, 
a  surety  company,  by  its  local  agent  deliv- 
ered to  a  magistrate  an  appeal  bond.  The 
magistrate  rejected  it  as  not  in  form,  requir- 
ing certain  changes.  The  agent  returned  the 
bond,  with  modifications  which  changed  the 
character  of  the  obligation,  writing  to  the 
magistrate  that  he  "had  corrected  the  bond," 
and  that  it  would  be  delivered  by  the  appel- 
lant's attorney.  It  was  so  delivered  and  ac- 
cepted by  the  magistrate.  The  local  agent 
was  employed  for  the  purpose  of  obtaining 
such  business.  It  was  his  duty  to  furnish 
similar  bonds  whenever  satisfactory  oppor- 
tunity presented  itself.  He  had  the  appar- 
ent as  well  as  the  real  authority  to  deliver 
the  bond  of  the  company.  It  was  held,  that 
the  magistrate  had  the  right  to  presume 
that  the  agent  was  acting  within  his  author- 
ity, and  that  the  company  should  not  be 
heard  to  deny  the  bond,  in  view  of  the  fact 
all  that  the  agent  did  was,  to  all  appearance, 
what  he  was  authorized  to  do. — ^National 
Surety  Co.  v.  People,  54  C.  365,  130  P.  843. 

§88.    Contracts  in  general. 

(a)  Authority  to  deliver  live  stock  to  a 
common  carrier  for  shipment  includes  au- 
thority to  do  all  that  is  necessary  to  ac- 
complish this  purpose.  Both  the  shipper 
and  his  agent  having  experience  in  such  mat- 
ters, the  agent,  In  the  absence  of  notice  to 
the  carrier  to  the  contrary,  will  be  pre- 
sumed to  have  authority  to  bind  the  shipper 
by  a  valid  contract  of  shipment — ^Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Baldwin,  53  C.  416,  128 
P.  449. 

(b)  Defendant's  agent  in  charge  of  a  lum- 
ber yard,  pursuant  to  an  agreement  between 
him  and  an  agent  for  plaintiff,  signed  an 
order  on  plaintiff  in  defendant's  name  for 
a  large  quantity  of  shingles  at  prices  in  ex- 
cess of  the  market  price,  the  purpose  being 
to  compel  defendant  without  his  knowledge 
to  pay  a  debt  due  plaintiff  by  a  former  owner 
of  the  yard,  which  was  Insolvent  The  order 
was  accepted  by  plaintiff's  agent,  and  placed 
in  escrow  to  be  delivered  when  defendant's 
manager  should  quit  his  employment,  but  so 
far  as  shown,  it  was  never  delivered.  Held, 
that  defendant's  manager,  however  broad  his 
authority  in  the  management  of  the  business. 


had  no  power  to  bind  him  to  pay  the  debt 
of  another;  and  that  the  order,  never  having 
been  ratified  by  defendant,  was  wholly  fraud- 
ulent and  void,  and  would  not  support  an 
action  to  recover  damages  for  its  breach,  al- 
though defendant's  manager  without  his 
knowledge  had  accepted  and  paid  for  certain 
shipments  thereunder. — Pacific  Lumber  Co. 
V.  Moffat  134  F.  836. 

§34.    -^ — Contracts  of  employment. 

(a)  If  an  agent  of  a  mining  company  em- 
ploy a  person  to  take  care  of  a  team  which 
does  not  belong  to  the  company,  used  by  such 
agent  while  attending  to  the  business  of  the 
company,  and  also  while  attending  to  the 
business  of  other  parties  for  whom  the  agent 
is  acting,  such  employment  is  beyond  the 
scope  of  the  agent's  authority,  and  the  com- 
pany is  not  liable  for  the  wages  of  the  per- 
son so  employed. — Cons.  Gregory  Co.  v. 
Raber,  1  C.  511. 

(b)  Shareholders  in  a  corporation,  own- 
ing their  shares  in  severalty,  execute  a 
power  of  attorney  authorizing  their  delegate 
to  sell  "the  number  of  shares  belonging  to 
us  severally,"  setting  against  their  names 
the  number  of  shares  held  by  them  respect- 
ively. They  are  not  Jointly  liable  for  the 
commissions  of  an  agent  effecting  the  sale, 
under  emplojrment  of  the  attorney. — Servant 
V.  McCampbell,  46  C.  292,  302,  104  P.  394. 

§85.    PurcliAses,  sales  and  conveyances. 

(a)  Where  one  was  left  in  charge  of  a 
large  quantity  of  goods,  with  instructions  to 
sell  so  much  thereof  as  should  be  necessary 
to  pay  the  agent's  board;  semhle,  that  the 
agent  had  no  authority  to  sell  the  whole 
quantity  en  masse,  and  that,  upon  the  sale 
thereof  in  that  way,  the  owner  may  main- 
tain trover  against  the  purchaser. — ^Thatcher 
V.  Kaucher,  2  C.  698. 

(b)  Authority  to  sell  carries  with  it 
authority  to  sign  the  proper  evidence  of  the 
sale. — Schaefer  v.  Oildea,  3  C.  19. 

(c)  Evidence  that  defendant  placed  her 
husband  in  apparent  charge  and  control  of 
her  retail  grocery  business  does  not  show 
authority  in  the  husband  to  employ  another 
to  sell  out  the  entire  business  in  one  transac- 
tion.—Vescelius  V.  Martin,  11  C.  391,  18  P. 
338. 

(d)  An  agent  employed  to  solicit  orders 
for  goods  upon  samples  furnished  him  by 
his  employer  is  not  authorized  to  dispose  of 
the  samples  without  original  authority  for 
that  purpose.  His  rignt  to  do  so  cannot  be 
implied. — Savage  v.  Pelton,  1  A.  148,  27  P. 
948. 

(e)  Authority  to  sell  on  specific  time  im- 
plies no  authority  to  give  option  for  further 
time.— Mater  v.  Am.  Nat  Bank,  8  A.  325,  46 
P.  221. 

(f)  The  general  agent  of  a  manufactur- 
ing company  whose  business  is  to  manufac- 
ture and  sell  mining  machinery,  has  no  ap- 
parent authority  to  buy  such  machinery  for 
his  principal.  And  one  who  sold  machinery 
to  such  agent  knowing  his  principal  was  en- 
gaged in  the  manufacture  and  sale  of  such 
machinery  must,  in  order  to  bind  the  manu- 
facturing company,  show  that  the  purchase 
was  specially  authorized  by  the  company. — 
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Gates  Iron  Works  v.   Denver  Engineering 
Works.  17  A.  16.  67  P.  173. 

(g)  A  fftctor  who  is  intrusted  with  the 
possession  of  property,  or  other  indicia  of 
authority  to  transfer  it.  has  implied  power 
to  receive  the  purchase  price  for  the  vendor 
at  the  time  that  he  sells  and  delivers  the 
property,  or  the  title  deeds  to  it — ^Adams 
V.  Fraser.  82  F.  211. 

§  86.    Collection  of  debts  due  principal. 

(a)  Authority  to  reloan  money  before  the 
maturity  of  a  loan,  implies  authority  to  col- 
lect such  loan.— Wales  v.  Mower,  44  C.  146, 
151.  96  P.  971. 

(b)  The  fact  that  an  agent  negotiated  a 
loan  for  his  prinicpal  and  collected  the  in- 
terest coupons  as  they  fell  due  was  not  suf- 
ficient to  make  him  an  ostensible  agent  to 
receive  payment  of  the  principal  of  the  note 
before  it  became  due.  Pajrment  of  the  prin- 
cipal of  the  note  before  maturity  to  such 
agent  was  not  a  payment  of  the  note,  he  not 
being  authorized  to  receive  payment,  and  not 
being  in  possession  of  the  note. — ^Barstow  v. 
Stone.  10  A.  396.  52  P.  48. 

(c)  Where  a  bank  held  a  note  for  collec- 
tion, an  agreement  by  the  bank  to  release 
one  of  the  Joint  makers  upon  payment  of  a 
part  of  the  note  was  not  binding  on  the 
owner  of  the  note. — ^Torblt  v.  Heath.  11  A. 
492.  53  P.  615. 

(d)  The  fact  that  an  agent  is  authorised 
to  collect  interest  does  not  authorize  him  to 
collect  the  principal  of  a  note. — Lester  v. 
Snyder.  12  A.  351.  55  P.  613. 

(e)  Although  a  mortgagee  has  authorized 
an  agent  to  collect  interest,  and  to  receive 
payment  of  the  principal  when  due.  the 
agency  does  not  extend  to  receiving  payment 
of  principal  before  maturity. — ^Lester  v.  Sny- 
der. 12  A.  351,  65  P.  613. 

§  87.    Pledging  prindpal's  credit 

(a)  A  superintendent  of  a  mine  cannot 
borrow  money  in  the  name  of  his  principal. 
—Union  Co.  v.  Bank.  1  C.  532;  Breed  v. 
Bank.  4  C.  481. 

(b)  As  a  general  rule,  the  authority  of 
an  agent  to  borrow  money  on  behalf  of  his 
principal,  and  convey  or  pledge  its  property 
as  security  therefor,  must  be  expressly  con- 
ferred by  general  or  special  power;  but 
there  are  cases  when  such  power  may  be  im- 
plied, as  when  it  comes  fairly  within  the 
general  scope  of  the  authority  or  duty  of 
the  corporation,  or  its  agent  in  its  exercise. 
— Spangler  v.  Butterfield.  6  C.  356. 

(c)  Where  an  agent  is  in  charge  of  a 
store  as  sole  manager  and  also  in  charge  of 
the  ranch,  cattle  and  horse  interests  of  his 
principal,  authority  to  borrow  money  for 
his  principal  does  not  follow  therefrom,  espe- 
cially where  it  does  not  appear  that  the  loan 
was  used  in  the  business  of  the  principal. — 
Schramm  v.  Liebenberg.  42  C.  516.  520.  94 
P.  345. 

§88.    Negotiable  instruments. 

(a)  In  an  action  upon  an  assignable  ob- 
ligation some  proof  of  the  authority  of  the 
perscm  signing  another's  name  to  same  must 
be  made. — ^Rio  Grande  Extension  Co.  v. 
Goby,  7  C.  299,  3  P.  481, 


§89.    Undisclosed  limitation  of  authority. 

(a)  The  principal  is  bound  by  all  acts 
of  the  agent  within  the  scope  of  the  author- 
ity, as  held  out  to  the  world  by  the  princi- 
pal, although  more  limited  private  instruc- 
tions have  been  given  which  are  unknown  to 
persons  dealing  with  him.— -Higgins  v.  Arm- 
strong. 9  C.  38.  10  P.  232. 

(b)  One  dealing  for  the  first  time  with 
the  agent  of  another,  acting  within  the  ap- 
parent scope  of  his  authority  is  not  affected 
by  the  secret  instructions  of  the  principal, 
nor  is  he  bound  to  make  inquiry  as  to  the 
terms  of  the  agency  or  the  extent  of  the 
agent's  authority. — Haynie  v.  Sites,  56  C. 
115.  138  P.  42. 

(c)  The  power  of  a  general  agent  cannot 
be  restricted  by  secret  instructions  of  his 
principal,  so  as  to  affect  a  party  dealing  with 
such  agent  without  notice  of  the  covert  in- 
structions.— Saxonia  M.  ft  R.  Co.  v.  Cook,  7 
C.  569,  4  P.  1111;  SUte  Ins.  Co.  v.  Du  Bois, 
7  A.  214,  44  P.  756. 

§40.    Evidence  as  to  authority. 

(a)  An  agency  and  the  extent  of  author- 
ity may  be  proven  by  circumstances. — Bur- 
nell  V.  Morrison.  46  C.  533.  105  P.  876. 

(b)  Plaintiff  seeking  to  charge  defendant 
with  liability  for  the  acts  or  promises  of  a 
third  person  must  prove  that  the  latter  was 
the  agent  of  defendant,  with  authority  to 
do  or  say.  in  his  name,  what  is  charged. — 
Lilylands  Canal  ft  Res.  Co.  v.  Wood.  53  C. 
500.  127  P.  959. 

(c)  The  authority  qt  an  alleged  agent 
cannot  be  shpwn  by  proving  similar  transac- 
tions between  the  agent  and  other  parties. — 
Murphy  v.  Gumaer.  12  A  472.  55  P.  951. 

(d)  Where  the  plaintiffs  claim  is  as  sub- 
agent  he  must  prove  the  authority  of  the 
agent  who  employed  him.  Where  such  proof 
is  omitted  but  supplied  by  defendant's  testi- 
mony it  is  sufficient. — Employers'  Liability 
Assur.  Ca  v.  Morris.  14  A.  354.  60  P.  21. 

§  41.    Presumptions  and  burden  of  proof. 

(a)  PlaintifT  suing  upon  contract  alleged 
to  have  been  made  by  an  agent  must  make 
the  agency  appear. — Jerman  v.  Neef  Bros. 
Brewing  Co..  46  C.  33.  102  P.  743. 

§  48.    Admissibility  in  general 

(a)  In  trover,  for  goods  alleged  to  have 
been  sold  to  the  defendant,  without  author- 
ity from  the  plaintifT.  by  one  in  whose  care 
they  had  been  left,  the  plaintiff  may  show 
what  instructions  he  gave  to  his  agent  at  the 
time  the  goods  were  committed  to  the  care 
of  the  latter.  Evidence  tending  to  prove  that 
the  agent  sold  some  of  the  goods  to  others, 
claiming  them  as  his  own.  is  no  defense,  the 
question  being  whether  he  had  authority 
from  the  plaintiff  to  sell. — Thatcher  v.  Ran- 
cher. 2  C.  699. 

(b)  Defendant  wrote  to  plaintiff:  "It 
will  be  all  right  for  you  to  do  whatever  sur- 
veying my  man  requires."  In  an  action  to 
recover  for  services  rendered  in  pursuance 
of  this  letter,  evidence  of  any  instructions 
from  defendant  to  his  agent,  not  communi- 
cated to  plaintiff,  is  not  admissible. — Hamill 
V.  Ashley.  11  C.  180.  17  P.  502. 

(c)  In  an  action  to  cancel  a  lease  to  min- 
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ing  property  on  the  ground  that  the  father 
of  the  lessor,  with  the  knowledge  and  con- 
sent and  by  the  direction  of  the  lessor,  had 
executed  a  prior  lease  to  plaintilf's  grantor, 
a  correspondence  wherein  plaintiffs  assignor 
had  addressed  letters  to  the  said  lessor  in 
relation  to  the  property  in  controversy  which 
were  replied  to  by  his  father,. was  admissible 
in  evidence  to  show  the  relation  of  the 
father  to  the  property  and  to  what  extent  he 
represented  the  lessor  in  its  management  and 
control.—Jordan  v.  Greig,  83  C.  360,  80  P. 
1045. 

§43.    Weight  and  sufficiency. 

(a)  Cattle  sought  to  be  replevied  were 
bought  by  the  defendant  from  a  butcher,  who 
had  bought  them  from  plain tifT's  herder,  em- 
ployed by  her  husband,  who  managed  her 
business  as  his  own.  Defendant  and  the 
butcher  each  testified  that  the  husband  had 
told  him  that  the  herder  was  authorized  to 
sell  cattle,  and  this  testimony  was  corrob6- 
rated  by  that  of  other  witnesses.  Held  suf- 
ficient to  sustain  a  verdict  for  defendant, 
though  plaintiff  and  her  husband  testified 
that  the  herder  did  not  have  that  authority. 
—Parker  v.  Freeman,  11  C.  576,  19  P.  601. 

(b)  The  authority  of  an  agent  to  draw 
may  be  shown  by  proof  of  circumstances. 
Facts  stated  and  held  sufficient. — Gambrill  v. 
Brown  Hotel  Co.,  11  A.  529,  54  P.  1025. 

(c)  Where  a  lumber  dealer  intrusted  the 
entire  management  and  control  of  his  busi- 
ness to  an  agent,  who  bought  and  sold  lum- 
ber in  defendant's  name,  both  for  cash  and 
on  credit,  deposited  the  money  in  bank  and 
checked  it  out  to  pay  bills,  signed  notes  in 
defendant's  name,  some  of  which  defendant 
settled,  and  in  his  dealings  with  plaintifCs — 
wholesale  lumber  dealers — covering  a  period 
of  more  than  a  year,  he  wrote  a  number  of 
letters  to  plaintifTs  containing  orders  for 
lumber,  remittances  on  account,  checks  to 
be  credited  on  notes  and  requests  for  time, 
to  all  of  which  he  signed  defendant's  namov 
followed  by  the  initial  of  his  own,  the  facts 
warranted  the  finding  that  the  agent  had 
authority  to  execute  notes  in  defendant's 
name  to  plaintiffs  in  consideration  gf  lumber 
furnished  defendant  and  that  defendant  was 
liable  thereon. — ^Witcher  v.  McPhee,  16  A. 
298,  65  P.  806. 

§  44.    Acting  in  prindpaPs  name. 

(a)  The  word  "agent"  added  to  the  name 
of  one  signing  a  contract  is  prima  facie  de- 
acripto  peraonw,  and  in  the  absence  of  proof 
changing  its  prima  facie  character  the  in- 
strument is  to  be  construed  as  the  individual 
act  of  the  party  executing  it — Rhone  v.  Pow- 
ell, 20  C.  41,  36  P.  899;  Hager  v.  Rice,  4  C. 
94,  overrules  Tannatt  v.  Bank,  1  C.  278. 

(b)  Slight  proof  of  agency  (to  give  time 
check)  makes  a  prima  fade  case;  so  held 
because  the  defendant  principal  always  has 
the  full  knowledge  of  the  extent  of  the 
agency.—Modoc  Gold  Min.  Co.  v.  Skiles,  13 
A.  293,  57  P.  190. 

§  45.    LiabiUties  incurred. 

(a)  A  subagent  placing  reliance  up<ni  and 
giving  credit  to  his  immediate  employer  may 
recover  from  such  employer  for  services  ren- 
dered, even  although  the  employer's  princi- 


pal might  also  be  liable.— -Miles  v.  Mays,  15 
C.  133,  25  P.  312. 

(b)  Where  a  person  contracts  as  the 
agent  of  another,  which  is  shown  by  the  con- 
tract itself,  he  will  not  be  personally  liable 
on  the  contract,  although  he  executes  the 
instrument  in  his  own  name  instead  of  that 
of  his  principal,  unless  it  clearly  appears 
from,  the  language  of  the  contract  that  he 
intends  to  be  personally  liable. — Frambach 
V.  Frank,  33  C.  529,  81  P.  247. 

(c)  PlaintifC  and  defendant  entered  into 
a  written  contract  whereby  plaintifC  agreed 
to  convey  to  defendant  his  interest  in  a  mill, 
and  defendant,  acting  for  himself,  or  for  a 
named  corporation,  agreed  that  if  he  pur- 
chased the  mill  at  a  receiver's  sale,  to  be 
had  in  the  future,  for  the  corporation,  he 
would  pay  plaintiff  a  certain  sum  for  his 
interest,  and  if  he  purchased  it  for  himself, 
plaintiff  was  to  have  a  certain  interest  in 
the  mill.  At  the  receiver's  sale  defendant 
purchased  the  mill  for  the  corporation.  Held, 
that  defendant  was  not  personally  liable  to 
plaintiff  for  the  sum  agreed  to  be  paid,  but 
the  liability  was  that  of  the  corporation  for 
whom  the  purchase  was  made. — Id. 

(d)  B,  the  owner  of  a,  store,  turned  the 
business  over  to  G,  who  was  to  run  it  in  the 
interest  of  B,  at  a  definite  wage,  which  was 
to  be  determined  by  the  success  or  failure 
of  the  enterprise,  conducted  under  a  new 
name:  Held,  that  the  business  remained  B's, 
who  was  liable  for  debts  incurred  in  the 
purchase  of  goods,  unless  he  relieved  himself 
by  showing  notice  to  the  persons  with  whom 
the  store  commonly  dealt — Bice  v.  Hover, 
2  A.  172,  29  P.  1042. 

(e)  In  the  absence  of  limitation  upon  the 
discretion  which  the  agent  may  exercise  in 
regard  to  location,  price,  terms  or  time  of 
payment  in  the  purchase  of  real  estate,  the 
principal  will  be  bound  by  the  contract  of 
the  agent,  and  cannot  recover  any  part  of 
the  purchase  money  paid  upon  the  contract 
—Boulder  Inv.  Co.  v.  Fries,  2  A.  373,  31  P. 
174. 

(f)  A  person  who  is  employed  to  manage 
a  hotel  is  a  general  agent  within  the  scope 
of  the  employment,  and  his  principal  is 
bound  by  his  transactions  properly  pertain- 
ing to  that  business,  but  not  by  his  acts 
beyond  these  limits. — ^Fisk  v.  Greeley  Elec 
L.  Co.,  3  A.  319,  33  P.  70. 

(g)  A  principal  is  bound  to  know  what 
his  agent  does  in  the  course  of  his  employ- 
ment, particularly  when  he  accepts  the  bene- 
fit of  what  is  done  by  the  agent — Oro  Min. 
ft  M.  Co.  V.  Kaiser,  4  A.  219,  35  P.  677. 

(h)  Where  the  principal  has  never  held 
the  agent  out  as  having  general  authority,  a 
party  dealing  with  him  trusts  to  the  good 
faith  of  the  agent  and  not  that  of  the  prin- 
cipal.— Sioux  City  Nursery  ft  Seed  Co.  v. 
Magnes,  5  A.  172,  38  P.  330. 

(i)  Where  a  drug  business  was  conducted 
by  a  husband  in  the  name  of  his  wife  and 
on  her  capital,  he  acting  as  general  manager, 
she  is  liable  for  goods  purchased  by  him  and 
placed  in  the  stock  and  sold,  whether  she 
had  knowledge  of  the  purchase  or  not,  and 
although  she  had  told  the  salesman  of  the 
company  selling  the  goods  that  her  agent 
must  no  longer  buy  goods  of  his  company. — 
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Moffltt-West  Drag   Co.   v.   Lyneman,   10  A. 
249.  60  P.  736. 

(j)  Where  one  deals  with  the  agent  of  a 
known  principal  and  accepts  the  written  con- 
tract of  the  agent  in  which  the  principal  is 
not  made  a  party,  but  which  purports  to  be 
only  the  contract  of  the  agent,  the  princi- 
pal is  not  bound  on  the  contract — Mcintosh 
Huntington  Co.  y.  Rice,  13  A.  393,  68  P. 
368. 

§46.    Uabilities  of  agent. 

(a)  Agent  who  contracts  in  his  own 
name  about  the  principal's  business,  binds 
himself,  even  though  the  other  party  is  in- 
formed of  the  agency. — Cox  v.  Borstadt,  49 
C.  83,  111  P.  64. 

(b)  One  who  executes  a  contract,  describ- 
ing himself  in  the  body  of  the  paper  as 
"agent,  party  of  the  first  part,"  and  sub- 
scribes with  the  addition  "agent  for  Settle 
C.  Pajrton,"  who  does  not  sign,  binds  himself 
indiyidually;  the  words  "agent,  etc.,"  are 
mere  description.  The  fact  that  in  truth 
the  party  so  assuming  to  represent  Payton 
was  entirely  without  authority,  fortifies  this 
conclusion. — Id. 

(c)  A  duly  constituted  agent,  who  within 
the  scope  of  his  authority  contracts  In  the 
name  of  his  principal,  incurs  thereby  no  per- 
sonal liability.  It  is  only  when  he  contracts 
in  his  own  name,  or  incurs  a  personal  respon- 
sibility, express  or  implied,  that  a  personal 
obligation  is  incurred. — ^Holmes  y.  Griffith, 
1  A.  423,  29  P.  382. 

(d)  The  foreman  of  a  mining  and  mill- 
ing company  employed  a  man  to  work  about 
the  mines.  The  superintendent  changed  the 
employment,  by  directing  him  to  driye  a 
team  used  by  the  company  in  hauling  ore 
and  wood  to  its  mill,  but  the  foreman  was 
instructed  to  keep  his  time  the  same  as  that 
of  other  employees.  The  mere  act  of  chang- 
ing the  character  of  the  employment  from 
one  kind  of  work  to  another,  gaye  the  em- 
ployee no  claim  for  compensation  against 
the  superintendent  indiyidually. — Id. 

§47.    Estoppel  to  deny  authority. 

(a)  One  who  obtains  the  money  of  an- 
other by  way  of  loan  from  a  third  person, 
assuming  to  act  as  the  agent  of  him  to 
whom  the  money  belongs,  is  estopped  to  ques- 
tion the  authority  of  the  agent  to  lend,  in 
an  action  by  the  principal  to  recoyer  the 
loan.— Uni<m  Co.  y.  Bank,  2  C.  248.  See 
Smyth  V.  Lynch,  7  A.  383,  43  P.  670. 

(b)  The  fact  that  the  manager  of  a  cor- 
poration, in  settling  accounts  between  the 
corporation  and  his  mother,  who  was  en- 
gaged in  boarding  its  officers  and  employes, 
included  debts  due  from  himself  as  charges 
against  her,  does  not  Justify  the  corporation, 
after  he  has  ceased  to  be  its  manager,  to 
charge  her  with  his  debts  without  her  con- 
sent, eyen  though  it  is  done  under  his  direc- 
tion.— Ohio  Creek  Anthracite  Coal  Co.  y. 
Hinds,  16  C.  173,  26  P.  602. 

(c)  In  an  action  to  cancel  a  lease  to  min- 
ing property  on  the  ground  that  lessor's 
father  had,  with  the  knowledge  and  consent 
and  by  the  direction  of  the  said  lessor,  exe- 
cuted to  plaintiff's  grantor  a  prior  lease  to 
the  same  property,  eyidence  that  the  prop- 
erty was  assessed  for  taxes  in  the  father's 


name,  and  that  the  taxes  were  paid  by  plain- 
tiff's grantor  and  receipts  taken  in  the 
father's  name;  that  all  letters  written  by 
plaintiffs  grantor  and  directed  to  lessor  were 
answered  by  the  father;  that  at  all  times 
since  the  lessor  became  yested  with  the  title 
to  the  property,  his  father  had  apparently 
assumed  entire  control  and  management  of 
matters  connected  therewith;  and  that  the 
lessor  gaye  no  attention  to  the  property,  was 
sufficient  to  Justify  a  finding  that  the  father 
was  interested  in  the  property,  or  that  the 
son  had  permitted  the  father  to  exercise  such 
control  of  the  property  as  would  estop  him 
from  repudiating  his  father's  act  in  giying 
the  lease  to  plaintiffs  grantor. — ^Jordan  y. 
Greig,  33  C.  360,  80  P.  1045. 

(d)  A  principal  may  not  through  an 
agent  receiye  goods,  dispose  of  them  for  his 
own  benefit,  pocket  the  proceeds  and  refuse 
to  pay  for  them  on  the  ground  that  the 
agent  had  no  authority  to  buy  the  goods. — 
Moffitt-West  Drug  Co.  y.  Lyneman,  10  A.  249, 
50  P.  736. 

(e)  Where  an  agent,  conducting  a  lum- 
ber business  for  his  principal,  continually 
bought  goods,  lumber,  etc,  from  yarious 
dealers  on  credit,  debited  his  principal  with 
the  accounts,  and  credited  him  with  pay- 
ments on  the  books,  and  from  time  to  time 
furnished  his  employer  with  statements 
showing  a  history  of  the  business,  which 
statements  fully  adyised  the  employer  what 
his  agent  had  done  and  was  doing,  to  which 
the  employer  made  no  protest  but  permitted 
the  agent  to  continue,  the  law  will  attach  as 
against  the  employer  a  conclusiye  presump- 
tion of  a  grant  of  authority  to  the  agent  to 
buy  on  credit,  and  although  the  agent  may 
haye  been  originally  instructed  not  to  buy 
on  credit,  the  law  will  presume  from  such 
a  course  of  business  a  withdrawal  of  such 
instruction  and  a  subsequent  grant  of  au- 
thority, and  from  such  course  of  business 
the  principal  would  be  estopped  to  deny  the 
authority  of  his  agent,  as  against  a  party 
who,  relying  on  such  authority,  sold  him 
goods  on  credit — ^Witcher  y.  Gibson,  15  A. 
168,  61  P.  192. 

(f)  An  agent  purporting  to  represent  N. 
as  the  owner  of  certain  land  attempted  to 
negotiate  a  sale  thereof  to  plaintiff,  and  as 
a  part  of  the  negotiations  induced  plaintiff 
and  his  associate  to  deposit  |4,200  in  defend- 
ant's bank,  to  be  paid  to  N.  on  the  deliyery 
of  title,  etc.  The  agent  represented  that  no 
one  else  was  making  any  commission  or 
profit  out  of  the  sale,  and  that  the  price 
charged  plaintiff  was  N.'s  lowest  net  price. 
In  fact  N.  had  giyen  defendants  a  secret 
contract  to  sell  the  land  to  them  for  $3  less 
per  acre,  and,  the  transaction  not  haying 
been  consummated,  plaintiffs  sued  to  recoyer 
the  deposit.  Held  that,  whether  the  agent's 
acts  were  within  the  apparent  scope  of  his 
authority  or  not,  defendants  could  not  deny 
his  authority,  and  yet  retain  the  money  paid 
on  the  faith  thereof. — Schiffer  y.  Anderson, 
146  F.  467. 

(B)     UNDISCLOSED  AGENCY. 
§  48.    Ri^^hts  of  undisclosed  principal. 

(a)  In  an  action  for  the  purchase  money 
of  chattels  purchased  by  defendants  of  plain- 
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tiff's  husband,  as  her  agent,  plaintiff  having 
shown  her  ownership  of  the  chattels,  and  her 
right  to  recover  the  purchase  price,  and  the 
defendants  merely  proving  that  the  fact  of 
the  agency  was  not  disclosed  to  them  at  the 
time  of  the  sale,  a  Judgment  for  defendant  is 
erroneous. — Parker  v.  Cochrane,  11  C.  363, 
18  P.  209. 

§48.    Liabilities  of  agent  of  undisclosed  prin- 
cipal. 

(a)  An  instruction  that,  if  the  defendant 
bought  wood  from  the  plaintiff  for  another 
person  without  disclosing  his  agency,  he 
thereby  rendered  himself  liable  for  its  value 
at  the  plaintiff's  option,  the  latter  having 
neither  knowledge  nor  notice  of  the  agency, 
states  the  law  correctly. — Mackey  v.  Briggs, 
16  C.  143,  26  P.  131. 

(b)  Where  plaintiff  purchased  goods  and 
received  services  without  disclosing  that  he 
was  acting  for  another,  he  becomes  person- 
ally liable  therefor. — Haviland  v.  Mayfleld, 
38  C.  185,  88  P.  148. 

(c)  A  postmaster,  intending  to  defraud 
the  government,  drew  poetoffice  orders  in 
favor  of  the  defendant  bank.  The  bank  ob- 
tained the  money  on  them  from  the  post- 
office  in  which  they  were  drawn.  Held,  that 
it  came  within  the  rule  that  where  the  agent 
(the  bank)  acts  in  his  own  name  without 
disclosing  his  principal  (the  postmaster),  the 
agent  is  personally  liable  and  that  the  gov- 
ernment could  recover  the  money. — U.  S.  v. 
Stockgrowers  Bank,  30  F.  912. 


(C) 


UNAUTHORIZED  AND  WRONGFUL 
ACTS. 


§50.    Duty  to  ascertain  agent's  authority. 

(a)  One  who  deals  with  an  agent  must 
inform  himself  of  the  extent  of  the  agent's 
authority.  A  merchant  selling  goods  to  an 
agent,  for  the  agent's  own  use,  and  charging 
them  to  the  principal,  the  agent  having  no 
authority  to  make  the  purchase  nor  having 
been  ever  held  out  by  the  principal  as  pos- 
sessed of  such  authority,  the  merchant  must 
look  to  the  agent. — Saul  v.  Lapidus,  46  C. 
538,  105  P.  863. 

(b)  As  the  statute  existed  in  1886  an 
agent  might  be  authorized  by  parol  to  make 
a  valid  sale  of  real  estate,  binding  the  owner 
to  execute  a  perfect  title  thereto  to  the  pur- 
chaser, if  the  authority  so  given  was  not 
merely  to  negotiate  a  sale,  but  also  to  exe- 
cute a  written  contract  to  the  purchaser, 
stating  the  terms,  conditions  and  limitations 
of  the  sale.  But  mere  authority  to  find  a 
purchaser  of  a  parcel  of  ground  at  a  certain 
price,  and  thus  earn  a  commission,  gives  no 
authority  to  bind  the  owner  by  a  written 
contract  of  sale,  and  a  person  dealing  with 
such  an  agent  is  bound,  at  his  peril,  to  learn 
the  extent  of  his  authority. — Malone  v.  Mc- 
Cullough,  15  C.  460,  24  P.  1040. 

(c)  Whoever  deals  with  an  agent  about 
the  affairs  of  the  principal,  must,  at  his  peril, 
inform  himself  of  the  extent  of  the  agent's 
authority. — ^Johnson  v.  Lennox,  55  C.  125, 133 
P.  744;  Lester  v.  Snyder,  12  A.  351.  55  Ps 
613;  Mcintosh-Huntington  Co.  v.  Rice,  13  A. 
393,  58  P.  358. 

(d)  One  who  relies  upon  a  contract,  exe- 
cuted by  an  agent,  for  the  sale  of  the  lands 


of  another,  has  the  burden  of  showing  that 
the  assumed  agent  was  authorized,  not 
merely  to  negotiate  a  sale,  but  to  conclude, 
for  the  principal,  a  binding  contract,  of  the 
very  terms  set  down  in  the  agreement  relied 
upon. — ^Johnson  v.  Lennox,  55  C.  125,  133 
P.  744. 

(e)  One  selling  goods  relying  exclusively 
upon  the  representations  of  the  person  by 
whom  they  were  ordered  that  he  is  the  agent 
of  another  does  so  at  his  peril. — Hallack- 
Sayre-Newton  Lbr.  Co.  v.  Blake,  4  A.  486, 
36  P.  554. 

(f)  A  person  who  deals  with  an  agent 
and  would  rely  on  the  agent's  apparent  au- 
thority, must  not  act  negligently,  and  must 
use  reasonable  means  to  ascertain  whether 
the  power  is  possessed,  but  if  by  a  long 
course  of  dealing,  a  party  sells  goods  to  an 
.gent  on  credit  with  the  knowledge  of  the 
orincipal  or  under  such  circumstances  as  to 
charge  him  with  knowledge,  the  principal  is 
bound,  although  the  party  might  have  been 
negligent  in  the  first  instance  in  not  inquir- 
ing into  the  agent's  authority. — ^Witcher  ▼. 
Gibson,  15  A.  163,  61  P.  192. 

(g)  Where  an  agent's  authority  is  abso- 
lute, a  person  dealing  with  him  is  not  re- 
quired to  inquire  as  to  the  extent  of  his 
authority. — Id. 

(h)  One  who  purchases  real  estate  from 
a  non-resident  through  a  real  estate  broker 
is  bound  to  ascertain  not  only  the  terms  of 
his  authority,  but  also  the  correspondence 
by  which  such  authority  was  obtained. — Mer- 
ritt  V.  Wassenich,  49  F.  785. 

§51.    Knowledge  of  notice  of  extent  of  au- 
thority. 

(a)  An  agent's  authority  not  coupled 
with  an  interest,  being  revocable  at  the  pleas- 
ure of  the  principal,  one  dealing  with  such 
agent,  after  notice  of  revocation,  does  so  at 
Ills  peril.— Patton  v.  Coen  Co.,  3  C.  265. 

(b)  A  party  dealing  with  an  agent  be- 
longing to  a  class  the  powers  of  which  are 
special  and  limited,  acts  at  his  peril,  and  is 
bound  to  inquire  into  the  nature  and  extent 
of  the  authority  actually  conferred. — Sioux 
City  Nursery  ft  Seed  Co.  v.  Magnes,  5  A.  172, 
38  P.  330. 

(c)  Where  a  debtor,  having  full  knowl- 
edge that  his  note  and  mortgage  are  held 
by  a  certain  person,  pays  the  same  before 
maturity  to  an  assumed  agent,  without  the 
production  of  the  papers,  or  of  some  author- 
ity* from  the  holder,  he  does  so  at  his  own 
risk.— Lester  v.  Snyder,  12  A.  351,  55  P.  613. 

(d)  PlaintifT,  a  mining  company,  was  en- 
gaged in  mining  and  shipping  ore  to  a  smelt- 
ing company.  The  smelting  company  for 
each  shipment  would  mail  to  plaintiff  a 
check  drawn  upon  defendant.  PlaintifTs 
bookkeeper,  who  received  these  checks,  was 
authorized  to  indorse  them  in  blank  and 
deposit  them  to  plaintiffs  credit  in  plaintifTs 
bank.  Defendant  had  no  knowledge  of  the 
limitation  upon  the  authority  of  the  a^ent 
to  indorse  the  checks  only  when  deposited 
for  plaintiff's  credit.  Plaintiffs  said  agent 
continued  to  indorse  these  checks,  amount- 
ing to  several  thousand  dollars  per  month, 
for  nearly  a  year  and  a  half,  and  during 
all  that  time  the  books  were  properly  kept 
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and  upon  inspection  would  have  disdoeed 
any  discrepancy  between  tlie  value  of  ore 
shipped  and  the  amount  deposited  to  plain- 
tiff's  credit  Upon  presentation  of  the  checks 
to  defendant  they  were  paid  and  charged  to 
the  smelting  company.  Plaintiffs  said 
agent  indorsed  and  cashed  a  number  of  these 
checks  for  his  own  use  and  appropriated 
the  money,  which  checks  defendant  also  paid. 
Held,  that  defendant  was  not  liable  to  plain- 
tiff for  the  checks  thus  appropriated  by  plain- 
tiff's agent,  and  that  the  fact  that  such 
checks  were  indorsed  by  other  persons  in 
Idank  following  the  indorsement  by  the  agent 
for  plaintift  while  the  checks  deposited  in 
bank  to  plaintiffs  credit  were  indorsed  only 
by  said  agent  would  not  charge  defendant 
with  notice  of  the  limitation  upon  the  agent's 
authority.— Wedge  Mines  Co.  v.  Denver  Na- 
tional Bank,  19  A.  182,  73  P.  873. 

§51    Knowledge  of  principal  of  agent's  acts. 

(a)  The  scope  of  an  agent's  employment 
is  to  be  determined,  not  alone  from  what  the 
principal  may  have  told  the  agent  to  do, 
but  from  what  he  knows,  or,  in  the  exercise 
of  ordinary  care  and  prudence,  ought  to 
know,  the  agent  is  doing  in  the  transaction. 
— UtUe  Pittsburg  Consol.  Min.  Co.  v.  Little 
Chief  Con.  M.  Co.,  11  C.  223,  17  P.  760. 

(b)  A  principal  is  bound  to  know  what 
an  agent  does  in  the  course  of  his  employ- 
ment, and  particularly  so  when  the  profits  of 
the  conduct  of  the  agent  go  to  the  princi- 
pal—Id. 

(c)  A  principal  who  so  negligently  con- 
ducts his  affairs  as  to  lead  third  persons  to 
reasonably  suppose  the  agent  has  authority, 
may  not  dispute  the  possession  of  the  power. 
He  is  not  bound  to  be  constantly  on  the 
lookout  and  watch  his  agent,  but  he  Is  obli- 
gated to  keep  himself  advised  of  the  course 
of  his  business,  and  to  know  whether  his 
agent  is  using  the  specific  authority  granted 
him,  and  if  he  is  not,  to  advise  the  parties 
with  whom  he  is  dealing  to  no  longer  trans- 
act such  business  with  him. — Witcher  v.  Gib- 
son, 15  A  163,  61  P.  192. 

(d)  A  principal  is  bound  to  know  what 
his  agent  does  when  the  transactions  are 
entered  on  his  books,  open  to  his  inspection, 
and  are  exhibited  to  him  by  statements  fur- 
nished by  his  agent — Id. 

§53.    Unauthorized  assumption  of  agency. 

(a)  An  agent  is  liable  in  damages  where 
he  falsely  affirms  that  he  has  authority,  as 
he  does  when  he  signs  the  instrument  as 
agent  of  his  principal,  knowing  that  he  has 
no  authority. — Benjamin  v.  Mattler,  3  A.  227, 
32  P.  837. 

(b)  The  acts  of  a  person  assuming  to 
be  an  agent  for  the  sale  of  personal  property 
will  not  bind  the  principal,  unless  he  either 
authorized  him  to  make  the  sale,  or  held 
him  out  to  the  public  as  clothed  with  the 
authority  of  an  agent — ^Thatcher  v.  Kaucher, 
131  U.  S.  146. 

§  54.  Effect  of  exceeding  authority  in  general, 
(a)  The  rule  is  that  whenever  a  party 
undertakes  to  do  an  act  as  the  agent  of  an- 
other, if  he  does  not  possess  any  authority 
from  the  principal  therefor,  or  if  he  exceeds 
the  authority  delegated  to  him,  he  will  be 


personally  responsible  to  the  person  with 
wtiom  he  is  dealing  on  account  of  his  prlnci- 
paL — Charles  v.  Eshleman,  6  C.  107. 

(b)  Agent  without  authority  so  to  do, 
borrows  money  in  the  name  of  the  principal, 
and  applies  it  to  the  discharge  of  the  liabili- 
ties of  the  principal.  The  principal  is  liable. 
It  is  immaterial  that  the  agent  is  short  in 
his  accounts,  and  borrows  the  money  to  con- 
ceal his  defalcation. — Hireen  v.  R.  W.  Eng- 
lish Lumber  Co.,  46  C.  216,  104  P.  84. 

(c)  One  who,  assuming  to  act  as  agent 
for  another,  receives  earnest  money  upon  a 
contract  not  completed,  and  which  the  prin- 
cipal is  imable  to  complete,  is  liable  for  the 
deposit  Pajrment  to  the  principal  after  de- 
mand made  by  the  depositor  is  no  defense. — 
Cox  V.  Borstadt,  49  C.  83,  111  P.  64. 

(d)  An  agent  of  a  company,  whose  au- 
thority is  limited  to  the  taking  of  orders  for 
the  future  delivery  of  nursery  stock,  cannot 
bind  his  principal  by  accepting  chattel  prop- 
erty in  payment  Had  he  been  authorized 
to  receive  pajrment  for  the  stock  sold  it 
could  only  be  made  in  cash  in  the  absence 
of  express  authority  from  the  principal. — 
Sioux  City  Nursery  A  Seed  Co.  v.  Magnus, 
1  A.  45,  27  P.  257. 

(e)  No  one  is  bound  by  the  acts  of  an 
agent  beyond  the  scope  of  his  authority,  nor 
by  the  acts  of  one  who,  without  authority, 
assumes  to  be  an  agent. — Gauthier  Decorat- 
ing Co.  V.  Ham,  3  A.  559,  34  P.  484;  Mater 
V.  Am.  Nat  Bank,  8  A.  325,  46  P.  221. 

(f)  The  principal  is  not  bound  by  an 
agent's  acts,  or  affected  by  his  knowledge, 
unless  the  acts  were  done  or  the  knowledge 
acquired  in  connection  with  the  particular 
business  in  which  the  agent  was  authorized 
at  the  time  to  act — Deane  v.  Roaring  Fork 
L.  &  P.  Co.,  5  A.  521,  39  P.  346. 

(g)  Where  an  agent  who  has  been  au- 
thorized to  execute  a  security  has  exceeded 
his  authority  with  reference  to  its  terms, 
the  instrument  may  be  adjudged  valid  and 
the  unauthorized  condition  rejected. — Per- 
shing V.  Wolfe,  6  A.  410,  40  P.  856. 

(h)  All  the  officers  of  the  government, 
from  the  highest  to  the  lowest,  are  but  agents 
with  delegated  powers,  and  if  they  act  be- 
yond the  scope  of  those  delegated  powers 
their  acts  do  not  bind  the  principal. — U.  S. 
V.  Maxwell  Land  Grant  Co.,  21  F.  19. 

§55.  Acting  after  termination  of  authority, 
(a)  An  act  performed  by  an  agent  after 
the  term  of  his  agency  has  expired  by  ex- 
press limitation,  is  without  effect. — Bundle 
V.  Cutting,  18  C.  337,  32  P.  994. 

§56.    Unauthorized  dealings   with   principal's 
property. 

(a)  A  clerk  left  in  charge  of  a  store  dur- 
ing the  absence  of  his  principal,  with  in- 
structions to  do  the  best  he  can,  has  no 
authority  to  sell  the  entire  stock  valued  at 
upwards  of  |10,000  to  a  single  creditor  of 
his  principal,  to  satisfy  a  debt  of  less  than 
$7,000.— Berry  v.  Hart,  1  C.  246. 

(b)  Agent  to  sell  goods  of  principal  has 
no  power  to  pledge  them  for  his  own  debt — 
Morsch  V.  Lessig,  45  C.  168,  100  P.  431. 

§  57.    Unauthorized  contracts  of  agent. 

(a)     P.,  who  was  employed  by  R.,  a  con- 
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tractor  on  a  railroad,  proposed  to  discontinue 
work  on  account  of  R/s  inability  to  pay  him. 
Thereupon  G.,  an  engineer  of  the  railway 
compahy,  stated  that  if  the  men,  of  whom 
P.  was  one,  would  go  on  and  complete  the 
work,  the  company  would  see  them  paid. 
There  being  nothing  to  show  that  the  en- 
gineer was  authorized  to  make  such  promise, 
an  action  against  the  company  will  not  lie 
thereon. — Powrie  v.  Kansas  Pac.  R.  Co.,  1  C. 
529. 

(b)  Several  shareholders  in  a  corpora- 
tion appointed  one  of  their  number  their 
attorney  in  fact  to  dispose  of  their  shares. 
The  attorney  negotiated  with  plalntifT  to  find 
a  purchaser,  promising  a  certain  commis- 
sion. At  each  interview  with  plaintiff  the 
attorney  convened  as  many  of  the  sharehold- 
ers as  were  accessible  and  narrated  to  them, 
"in  a  general  way,  what  he  was  doing."  Held, 
insufficient  to  charge  the  shareholders  Jointly 
with  the  agent's  commission. — Servant  v. 
McCampbell,  46  C.  292,  302,  104  P.  394. 

§58.    Fraud  of  agent. 

(a)  Liability  of  principal  for  fraudulent 
statements;  limits  of  such  liability. — Mayo 
V.  Wahlgreen,  9  A.  506,  50  P.  40. 

§  59.    Negligence  or  wrongful  acts  of  agent. 

(a)  If  the  agent  violates  his  duty  to  his 
principal,  and  is  guilty  of  a  wrong  to  a 
stranger,  whereby  the  employer  is  directly 
and  pecuniarily'  benefited,  such  wrong  is  in 
point  of  law  the  wrong  of  the  latter. — Little 
Pittsburg  Consol.  Min.  Co.  v.  Little  Chief 
Consoi.  M.  Co.,  11  C.  223,  17  P.  760. 

(b)  The  agent  who,  in  the  execution  of 
his  agency,  wrongfully  injures  a  third  per- 
son, is  liable.  The  agency  is  no  protection. 
— Humphreys  Tunnel  &  Min.  Co.  v.  Frank, 
46  C.  524,  531,  105  P.  1093. 

(D)     RATIFICATION. 

§  60.    Nature  and  grounds  in  general. 

(a)  Ratification  can  only  be  effectual  be- 
tween the  parties  when  the  act  is  done  by 
the  agent  avowedly  for  or  on  accoimt  of  the 
principal,  and  not  when  it  is  done  for  or  on 
account  of  the  agent — Charles  v.  Eshleman, 
5  C.  107. 

(b)  There  is  a  distinction  between  the 
ratification  of  executed  and  executory  con- 
tracts; while  no  new  consideration  is  needed 
the  act  done  or  words  spoken  should  at 
least  amount  to  a  new  promise. — Kendrick 
V.  Neisz,  17  C.  506,  30  P.  245. 

§  61.    Acts  capable  of  ratification. 

(a)  Where  the  mortgagors,  in  selling 
mortgaged  chattels,  did  not  avowedly  act  as 
agents  of  the  mortgagee,  but  rather  in  their 
own  rights  as  owners,  the  mortgagee  could 
not  be  bound  thereby  on  the  theory  of  rati- 
fication of  an  imauthorized  act  of  his  agent 
— Ilfeld  V.  Zlegler,  40  C.  401,  408,  91  P.  825. 

(b)  There  is  no  such  thing  as  a  ratifica- 
tion by  an  alleged  principal  of  an  act  which 
was  not  intended,  by  any  of  the  parties,  to 
bind  him. — Sperry  v.  Pittsburg  Short  Method 
Sm.  &  Ret  Co.,  9  A.  314,  48  P.  315. 

jg62.    Knowledge  of  facts. 

(a)    Full  knowledge  is  essential  before  a 


party  is  held  to  have  ratified  the  act  of  his 
a^ent.— Union  Co.  v.  Bank,  2  C.  565;  Field 
V.  Small,  17  C.  386,  30  P.  1034;  MerriU  ▼. 
Lathan,  8  A.  263,  45  P.  524;  Extension  Qold 
Min.  &  Mill  Co.  V.  Skinner,  28  C.  237,  64  P. 
198;  Servant  v.  McCampbell,  46  C.  292,  304, 
104  P.  394;  SchoUay  v.  Moffltt-West  Drug  Co., 
17  A.  126,  67  P.  182. 

(b)  But  such  knowledge  may  be  by  com- 
munication to  another  agent  or  officer  of  the 
same  principal. — Union  Gold  Min.  Co.  ▼. 
Rocky  Mt  Nat  Bank,  2  C.  565. 

(c)  The  rule  that  unless  the  ratification 
by  the  principal  of  the  acts,  doings  or  omis- 
sions of  his  agent  be  made  with  full  knovirl- 
edge  of  all  the  circumstances  of  the  case,  it 
will  not  be  obligatory  upon  him,  whether  the 
principal's  want  of  knowledge  arises  from 
the  design,  concealment  or  misrepresentation 
of  the  agent  or  from  his  own  innocent  inad- 
vertence: Held  not  applicable  to  executory 
contracts  involving  the  features  of  this  case. 
— Higgins  V.  Armstrong,  9  C.  38,  10  P.  232. 

(d)  One  cannot  ratify  a  contract  made 
by  another,  in  his  behalf,  when  he  has  no 
knowledge  of  the  contract. — Jerman  v.  Neef 
Bros.  Brewing  Co.,  46  C.  33,  102  P.  743. 

(e)  Facts  of  the  case  held  sufficient  to 
charge  principal  with  knowledge  of  acts  of 
agent — ^Heinz  v.  Am.  Nat.  Bank,  9  A.  31,  47 
P.  403. 

§68.    Express  ratification. 

(a)  Where  an  agent,  before  drawing,  tel- 
egraphed his  principals  that  he  had  drawn 
on  them,  giving  amount  of  drafts,  and  they 
answered  that  they  would  pay  the  drafts, 
but  in  future  they  must  be  less,  it  was  a 
recognition  of  the  agent's  authority. — Gam- 
brill  V.  Brown  Hotel  Co.,  11  A.  629,  54  P. 
1025. 

§  64.    Implied  ratification. 

(a)  The  proper  foundation  must  be  laid 
for  the  introduction  of  secondary  evidence 
of  the  contents  of  a  lost  instrument  But 
where  the  plaintiff,  by  letter,  authorized  one 
as  her  agent  to  collect  rents,  and  the  agent 
accepted  an  attornment,  and  afterward  as 
attorney  (his  authority  as  such  not  being 
questioned)  instituted  suit  to  recover  the 
rents:  Held,  that  the  letter  was  immaterial 
in  a  suit  for  the  rent;  instituting  the  action 
was  a  ratification  of  the  act  of  the  agent, 
notwithstanding  the  same  individual  acted 
as  both  agent  and  attorney  at  law. — ^Lyon  v. 
Washburn,  3  C.  201. 

(b)  A  lease  by  a  corporation  by  its  su- 
perintendent, containing  a  provision  that  it 
should  not  be  valid  and  binding  upon  said 
company  until  approved  by  its  executive 
committee,  never  received  the  approval  of 
such  committee.  The  company,  however, 
having  permitted  the  lessees  to  commence 
work  under  the  lease  and  continue  the  same 
for  more  than  three  months,  thereby  waived 
the  condition. — Equator  Min.  A  Sm.  Co,  v. 
Guanella,  18  C.  548,  33  P.  613. 

(c)  Before  one  can  be  said  to  have  rati- 
fied an  unauthorized  contract  made  on  his 
behalf  by  another,  it  must  appear  that  he 
was  informed  of  such  contract  The  agent 
not  having  authority,  entered  into  a  written 
contract  for  the  sale  of  the  principal's  lands, 
expressed  to  be  subject  to  the  principal's  ap- 
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proraL  The  principal  residing  in  another 
state,  the  agent  wrote  him  that  he  had  an 
offer  for  the  property,  and  the  sum  offered, 
bat  not  informing  him  that  an  agreement  of 
sale  had  heen  entered  into,  nor  giving  the 
name  of  the  proposed  purchaser.  The  prin- 
cipal, in  reply  to  this,  forwarded  the  ab- 
stract of  title,  and  wrote  that  if  the  agent 
would  prepare  a  deed  he  would  execute  and 
return  it,  but  that  another  person  named 
should  have  an  opportunity  to  bid  for  the 
property.  Held,  there  was  no  ratification  of 
the  contract — Hale  v.  Goodell,  49  C.  95,  101, 
111  P.  708. 

(d)  Where  defendant,  a  married  woman 
who  owned  a  drugstore,  conducted  by  her 
husband  as  her  manager,  in  person  notified 
plaintiff,  a  wholesale  drug  company,  through 
its  traveling  salesman,  that  she  would  not 
purchase  any  goods  from  plaintiff,  and  after- 
wards the  same  salesman  sold  and  delivered 
to  her  husband  as  her  manager  certain  bills 
of  goods,  if  defendant  had  no  knowledge  of 
the  purchase  of  the  goods  by  her  husband, 
nor  of  the  delivery  thereof  at  the  drugstore, 
nor  of  the  sale  thereof  and  receipt  of  the 
proceeds  for  her  by  her  employees,  there 
could  be  no  ratification  by  her,  and  without 
a  ratification  there  was  n'o  sale  to  her,  and 
an  action  against  her  upon  a  contract  for 
goods  sold  and  delivered  must  fail. — Schol- 
lay  V.  Moffitt-West  Drug  Co.,  17  A.  126,  67 
P.  182. 

(e)  In  an  action  for  goods  sold  to  de- 
f^dant's  unauthorized  agent  in  several  dif- 
ferent bills  evidenced  by  orders  made  at 
different  times  by  the  agent,  an  instruction 
that  an  appropriation  by  defendant  of  any 
portion  of  the  articles  purchased  would  ren- 
der defendant  liable  for  the  whole,  was  er- 
roneous. An  appropriation  of  the  goods  or 
a  portion  of  the  goods  purchased  under  one 
order  or  contract  would  not  be  a  ratification 
of  a  purchase  under  an  entirely  separate  and 
different  contract — Id. 

(f)  Where  an  insurance  company  sent 
its  renewals  and  other  items  to  a  bank  to  be 
collected  and  credited  to  the  company,  and 
the  bank  permitted  the  agent  of  the  insur- 
ance company  to  make  the  collections  and 
the  insurance  company  had  no  knowledge 
that  its  agent  was  making  the  collections,  it 
could  not  be  held  to  have  ratified  the  acts 
of  its  agent  in  making  the  collections  so  as 
to  relieve  the  bank  of  liability  for  collec- 
tions made  by  the  agent  and  not  accounted 
for.— Manhattan  Life  Ins.  Co.  v.  First  Nat. 
Bank,  20  A.  529,  80  P.  467. 

(g)  It  is  too  late  to  dispute  authority  to 
make  the  contract  after  accepting  and  pay- 
\ng  for  the  services,  hired  by  the  contract 
for  seven  months;  such  acts  furnish  strong 
grounds  to  presume  a  ratification. — Boulder 
VaUey  Co.  v.  Tiemey,  2  M.  R.  381. 

§  65.    Acquieaicence, 

(a)  Where  an  agency  exists,  and  the 
agent  exceeds  his  authority,  the  silence  of 
the  principal  may  give  rise  to  a  presumption 
of  an  intentional  ratification  of  the  unau- 
thorized act. — ^Union  Gold  Min.  Co.  v.  Rocky 
Mt  Nat.  Bank,  1  C.  531;  Hlgglns  v.  Arm- 
strong, 9  C.  89,  10  P.  232. 

(b)  The  circumstances  must  have  been 
folly  understood  by  the  principal  before  any 


Inference  can  be  drawn  from  his  silence,  and 
they  must  haVe  been  such  as  not  only  af- 
forded an  opportunity  to  act  or  speak,  but 
such^  also,  as  would  properly  and  naturally 
call  for  some  action. — Union  Qold  Min.  Co.  v. 
Rocky  Mt  Nat  Bank,  1  C.  531. 

(c)  One  for  whom  another  has,  without 
authority,  assumed  to  act,  must  not  only 
disavow  and  repudiate  what  has  been  done, 
but  must  also  give  notice  of  such  repudia- 
tion to  those  to  be  affected  thereby,  if  he 
would  avoid  the  inference  of  assent,  which 
the  Jury  are  otherwise  at  liberty  to  indulge. 
—Id. 

(d)  When  the  transaction  is  still  in  prog- 
ress, or  the  person  dealing  with  the  alleged 
agent  has  opportunity  to  regain  what  he  has 
parted  with,  or  otherwise  improve  his  posi- 
tion, the  alleged  principal  is  bound  to  ap- 
prove or  disapprove  within  a  reasonable  time 
after  noti<^,  and  in  such  case,  silence  is  con- 
clusive evidence  of  assent — Id. 

(e)  Where  an  agent,  without  original 
authority,  borrows  money  on  behalf  of  his 
principal,  and  uses  it  in  a  manner  advan- 
tageous to  the  principal,  the  ratification  of 
the  agent's  act  may  be  inferred  from  the 
silence  of  the  principal  after  knowledge  of 
the  facts. — Breed  v.  First  Nat.  Bank  of  Cen- 
tral City,  4  C.  481. 

(f)  Where  an  agent  without  authority 
borrows  moneys  in  the  name  of  his  principal, 
and  the  latter,  when  they  have  been  applied 
to  his  use  and  payment  is  demanded  of  him, 
fails,  within  a  reasonable  time  thereafter 
to  disavow  the  act  of  his  agent,  the  jury  is 
authorized  to  consider  the  principal  as  as- 
senting to  what  was  done  in  his  name. — 
Breed  v.  Bank,  6  C.  235;  Union  Co.  v.  Bank, 
96  U.  S.  640. 

(g)  Ratification  of  an  unauthorized  con- 
tract is  often  presumed  from  the  failure  of 
the  principal  to  repudiate  within  a  reason- 
able time  after  notice  of  its  existence;  pro- 
vided, the  other  party,  in  good  faith,  expends 
money  and  labor  under  it — Hoosac  M.  ft  M. 
Co.  V.  Donat  10  C.  529,  16  P.  157. 

(h)  Where  a  surety  knows  that  his  name 
has  been  signed  to  a  bond  by  a  purported 
agent,  he  is  bound  to  act;  he  cannot  be  al- 
lowed to  stand  by  without  protest — Lynch  v. 
Smyth,  25  C.  104,  54  P.  634. 

(i)  Where  a  sale  is  completed  by  the 
agent  before  knowledge  of  it  reaches  the 
principal,  and  no  change  in  the  condition  of 
the  parties  can  occur  from  his  delay  to  ap- 
prove or  disapprove  it,  mere  silence  may  be 
evidence  of  ratification,  but  it  does  not  work 
as  an  estoppel. — II f eld  v.  Ziegler,  40  C.  401, 
408,  91  P.  825. 

(J)  Although  a  principal  may  ratify  a 
loan  made  by  his  agent  by  failing  to  repu- 
diate such  act,  it  does  not  follow  that  the 
person  making  the  loan  might  thereby  as- 
sume that  the  agent  had  general  authority 
to  borrow  money  for  his  principal,  when  at 
the  time  a  second  loan  was  made  suflacient 
time  had  not  elapsed  between  the  locms  to 
permit  the  principal  to  either  ratify  or  repu- 
diate the  first  loan. — Schramm  v.  Lieben- 
berg,  42  C.  516,  520,  94  P.  345. 

§  66.    Acceptance  of  benefits. 

(a)  Where  a  person  with  notice  that  an- 
other, assuming  to  act  as  his  agent  without 
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authority  In  the  purchase  of  real  estate,  exe- 
cuted and  gave  in  payment  therefor  the 
promissory  notes  of  his  assumed  principal 
fails  to  repudiate  the  transaction,  but  seeks 
to  take  advantage  of  it,  he  thereby  becomes 
liable  to  pay  the  notes. — ^King  v.  Rea,  13  C. 
69,  21  P.  1084. 

(b)  Where  the  agent  leases  for  two  years, 
while  the  owner  claims  that  he  had  no  au- 
thority to  execute  a  lease  for  mpre  than  a 
year,  but  notwithstanding  accepts  rent  from 
the  tenants  for  four  months  after  the  end  of 
the  first  year,  he  thereby  ratifies  the  lease 
for  the  entire  term,  and  cannot  demand  a 
higher  rent  for  the  balance  of  the  term,  or 
oust  the  tenant  for  refusal  to  pay  it. — Burk- 
hard  v.  Mitchell,  16  C.  376,  26  P.  657. 

(c)  One  who  has  constituted  another  his 
agent  is  concluded  by  the  acts  of  the  agent 
within  the  apparent  scope  of  the  authority, 
especially  if  he  accepts  and  retains  the  ben- 
efit of  the  agent's  acts. — Hagerman  v.  Bates, 
24  C.  71,  49  P.  139;  Brown  y.  Estate  of  Hol- 
loway,  47  C.  461,  108  P.  25;  Markell  T.  Mat- 
thews, 3  A.  49,  32  P.  176;  Copp  v.  Long- 
street,  5  A.  282,  38  P.  601;  Moffitt-West  Drug 
Co.  V.  Lyneman,  10  A.  249,  50  P.  736;  Witcher 
Y.  Gibson,  15  A.  163,  61  P.  192;  McKay  y. 
Fleming,  24  A.  380,  134  P.  159. 

§67.    Ratification  in  part. 

(a)  The  principal  adopting  a  contract  in 
part,  affirms  it  as  a  whole. — Mulford  y.  Tor- 
rey  Exploration  Co.,  45  C.  81,  86,  100  P.  596. 

(b)  A  ratification  with  a  condition  which 
is  not  accepted  is  without  effect. — ^Hale  y. 
GoodeU,  49  C.  95,  100,  111  P.  708. 

(c)  A  principal  cannot  ratify  part  of  a 
transaction  and  refuse  to  be  bound  as  to  the 
rest  of  it  The  whole  of  the  contract  or 
none  of  it  must  be  adopted. — ^Moffitt-West 
Drug  Co.  y.  Lyneman,  10  A.  249,  50  P.  736. 

§  68.    Eyidence  of  ratification. 

(a)  Facts  held  to  amount  to  a  ratifica- 
tion of  adyances  to  a  mining  company 
through  its  agent  by  a  bank. — ^Union  Gold 
Min.  Co.  y.  Rocky  Mt.  Nat.  Bank,  2  C.  565. 

(b)  One  S.,  assuming  to  be  the  mining 
superintendent  of  defendant,  obtained  money 
in  its  name.  In  an  action  to  recoyer  the 
loan  the  plaintiff  relied  upon  an  alleged 
ratification  of  the  acts  of  S.  Held,  that  upon 
the  question  of  ratification  the  fact  that  S. 
was  the  agent  of  the  company  for  some  pur- 
pose, and  the  nature  and  extent  of  his  agency 
(eyen  though  not  extending  to  the  act  in 
question),  was  material  and  competent — Id. 

(c)  Also  letters  addressed  by  the  presi- 
dent of  the  corporation  to  S.,  recognizing 
him  as  the  superintendent  of  the  company, 
though  such  letters  were  not  shown  to  haye 
been  expressly  authorized. — Id. 

(d)  Also  the  fact  that  the  corporation 
had  discharged  other  debts  contracted  about 
the  same  time  by  S.  in  its  name. — Id. 

(e)  Also  that  the  money  was  appropri- 
ated by  S.  to  the  uses  of  the  defendant  and 
that  the  result  was  beneficial.  The  resolu- 
tion upon  this  point  in  the  same  case,  1  C. 
531,  reconsidered. — Id. 

(f)  Where  the  unauthwized  transaction 
is  complete  before  knowledge  thereof  comes 
to  the  alleged  principal,  and  no  change  in 
the  position  of  the  parties  can  occur  from 


his  delay  to  approye  or  disapproye  It,  mere 
silence  on  his  part  affords  an  inference  of 
ratification,  and  is  eyidence  for  the  Jury,  but 
no  estoppel  is  created  thereby. — Id.;  Breed 
y.  First  Nat  Bank  of  Central  City,  4  C.  481. 

(g)  It  seems  that  the  appropriation  of 
money,  and  the  fact  that  the  use  of  it  was 
adyantageous  to  the  party  to  be  charged,  are 
circumstances  of  some  weight  respecting  the 
question  of  ratification. — Id. 

(h)  Where  the  question  of  ratification 
is  inyolyed,  the  relationship  of  the  parties 
is  important,  as  the  presumption  arising 
from  acquiescence  in  the  unauthorized  act 
of  an  agent  who  exceeded  his  authority  ii 
much  stronger  than  if  the  act  had  been  that 
of  a  mere  stranger.  For  these  reasons  the 
record  and  pleadings  in  another  action  were 
properly  admitted  to  show  the  relationship 
of  principal  and  agent — Lynch  y.  Smyth,  25 
C.  103,  54  P.  634. 

(i)  The  eyidence  in  this  case  fails  to 
show  an  adoption  or  ratification  of  a  fraudu- 
lent transaction. — Goodale  y.  Mlddaugh,  8 
A.  223,  46  P.  11. 

§69.    Burden  of  proof. 

(a)  The  burden  of  proying  ratification 
by  the  principal  of  the  acts  of  the  agent, 
rests  upon  those  asserting  it — Senrant  y. 
McCampbell,  46  C.  292,  304,  104  P.  394;  Hale 
y.  Goodell,  49  C.  98,  101,  111  P.  708. 

§  70.    Questions  for  jury. 

(a)  Where  the  position  of  the  parties  re- 
mains the  same,  whether  ratification  of  the 
unauthorized  act  of  an  agent  shall  be  in- 
ferred from  the  delay  of  the  principal  to 
disayow  such  act,  is  a  question  for  the  jury. 
—Union  Co.  y.  Bank,  1  C.  533. 

(b)  It  is  error  to  submit  the  question  of 
agency  to  a  jury,  where  the  facts  which  it 
is  claimed  created  the  agency  are  undis- 
puted.— Lester  y.  Snyder,  12  A.  351,  55  P. 
613. 

§  71.    Operation  and  effect. 

(a)  When  the  act  of  an  employee  is 
either  directed  or  afterwards  ratified  by  his 
employer,  it  becomes  the  act  of  the  em- 
ployer, and  the  maxim.  Respondeat  superior, 
applies. — People  y.  Stapleton,  18  C.  568,  33 
P.  167;  Wolcott  y.  Johns,  7  A.  360,  44  P.  675; 
Victoria  Gold  Min.  Co.  y.  Fraser,  2  A.  14,  29 
P.  667. 

(b)  Ratification  is  retroactiye  in  effect 
and  is  equiyalent  to  original  authority. 
Proof  of  agency  may  be  shown  either  by 
antecedent  authority  or  by  ratification  sub- 
sequent.—Lynch  V.  Smyth,  26  C.  103,  54  P. 
634. 

(E)      NOTICE  TO  AGENT. 
§  78.    Imputation  to  principal  in  general. 

(a)  The  rule  is  well  settled  that  notice 
to  an  agent  in  transactions  in  which  he  is 
employed,  where  it  becomes  his  duty,  by 
yirtue  of  his  employment,  to  act  on  such 
notice,  is  notice  to  the  principal. — Denver, 
S.  P.  ft  P.  Ry.  Co.  y.  Conway,  8  C.  1.  5  P.  142; 
Merchants'  Mut  Fire  Ins.  Co.  y.  Harris,  61 
C.  95,  106,  116  P.  143;  Schollay  y.  Moffitt- 
West  Drug  Co.,  17  A.  126,  67  P.  182. 

(b)  Notice  of  facta  to  an  agent  is  con- 
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stnictive  notice  to  the  principal  himself 
when  it  arises  from,  or  is  at  the  time  con- 
nected with,  the  subject-matter  of  the  agency. 
— ^Higgins  V.  Armstrong,  9  C.  38,  10  P.  232. 

(c)  The  principal  is  not  bound  by  un- 
official knowledge  communicated  to  an  agent 
unless  such  knowledge  is  present  to  the 
agent's  mind  at  the  time  of  his  action  in  the 
premises. — Armstrong  v.  Abbott,  11  C.  220, 
17  P.  617;  Campbell  v.  First  Nat.  Bank, 
22  C.  177,  43  P.  1007. 

(d)  The  principal  is  chargeable  with  In- 
formation acquired  by  his  agent,  whether  he 
obtained  it  in  the  course  of  the  transaction 
of  his  principal's  business  or  otherwise,  pro- 
viding the  knowledge  is  so  acquired  by  him 
as  to  be  presumptively  within  his  recollec- 
tion when  he  is  acting  on  behalf  of  the 
principal. — ^Hummel  v.  First  Nat.  Bank  of 
Central  City,  2  A.  671,  32  P.  72. 

§73.    Scope  of  agency  or  authority. 

(a)  In  order  that  a  principal  may  be 
affected  by  his  agent's  knowledge,  the  knowl- 
edge must  be  acquired  while  he  is  agent, 
and  must  pertain  to  the  business  in  which 
he  is  authorized  to  act — Tootle  v.  Cook, 
4  A.  Ill,  36  P.  193. 

§  74.    Adverse  interest  of  agent. 

(a)  The  rule  which  charges  the  principal 
with  the  knowledge  of  the  agent  is  for  the 
protection  of  innocent  third  persons,  and  not 
those  who  use  the  agent  to  effect  a  fraud 
upon  the  principaL — Modem  Woodmen  v. 
International  Trust  Co.,  26  A.  26,  136  P.  806. 

(F)     ACTIONS. 

§75.    Rights  of  action. 

(a)  A  creditor  of  the  principal  may  at- 
tack a  sale  made  by  an  agent,  upon  the 
ground  that  the  agent  was  without  authority 
to  make  it,  but  a  mere  stranger  cannot  be 
allowed  to  interfere  between  principal  and 
agent — Berry  v.  Hart,  1  C.  246. 

§76.    Pleading. 

(a)  Every  pleading  is  to  be  construed  as 
a  whole,  and  not  by  the  acceptance  of  an 
isolated  averment.  A  bill  for  specific  per- 
formance of  a  contract  made  by  an  agent 
without  authority,  averred,  in  general  terms, 
ratification  by  the  principal;  but  it  also  set 
forth  with  particularity  the  details  and  cir- 
cumstances of  the  transaction,  and,  at  great 
length,  the  correspondence  between  the 
agents  and  the  principals  relating  to  the 
matter.  It  was  held  that  these  allegations 
were  not  to  be  rejected,  in  construing  the 
pleading;  that  after  such  an  elaborate  set- 
ting forth  of  the  transaction  and  the  cor- 
respondence, it  was  not  to  be  assumed  that 
there  was  in  existence  some  other  letter  or 
deed  or  paper  of  ratification,  not  alleged  or 
adverted  to;  that  the  general  averment  of 
ratification  must  be  regarded  as  merely  the 
pleader's  conclusion,  and  as  this  was  not 
supported  by  the  special  matter  averred,  the 
pleading  was  bad  on  demurrer. — Hale  v. 
Goodell,  49  C.  96.  102.  Ill  P.  708. 

(b)  Except  where  the  question  of  an  un- 
disclosed principal  is  involved,  a  party  seek- 
ing to  charge  a  supposed  principal  must 
show  at  the  outset  that  he  gave  credit  to  the 


alleged  principal  and  that  he  intended,  as 
far  as  he  was  concerned,  to  bind  him;  other- 
wise it  would  be  immaterial  whether  the 
party  with  whom  he  dealt  was  an  agent  or 
not.— Sperry  v.  Pittsburg,  etc.,  Sm.  k  Ref. 
Co.,  9  A.  314,  48  P.  316. 

(c)  In  order  to  recover  for  goods  sold 
to  defendant's  agent  after  defendant  had 
notified  plaintiff  that  she  would  buy  no  goods 
from  it,  it  must  be  shown  either  that  the 
goods  were  purchased  by  defendant's  author- 
ity or  that  she  ratified  the  purchase  with 
full  knowledge  of  the  facts.— Schollay  v. 
Moffltt-West  Drug  Co.,  17  A.  126,  67  P.  182. 

(d)  A  complaint  alleged  that  plaintiff 
and  defendant  were  sisters  and  sisters-in- 
law;  that  in  1883,  plain tirs  husband  and 
child  died,  and,  following  a  custom  of  the 
family,  defendant  arranged  for  the  funeral 
and  burial  and  paid  all  the  expenses  there- 
of, but  made  no  report,  at  the  time,  to  plain- 
tiff of  the  amount  of  such  expense;  that 
shortly  thereafter,  in  the  same  year,  on  a 
settlement  between  plaintiff  and  defendant, 
the  sum  of  |600  was  admitted  by  defendant 
to  be  due  to  plaintiff  for  rent  and  board. 
That  as  soon  as  said  sum  had  been  mu- 
tually agreed  upon  as  the  amount  due  plain- 
tiff by  defendant,  the  defendant  stated  and 
represented  to  plaintiff  that  she  had  paid 
that  exact  sum  to  the  undertaker  for  plain- 
tiff, and  asked  that  the  same  be  accepted 
as  pa3rment  of  defendant's  debt  to  plaintiff, 
and  plaintiff,  believing  said  statement  to  be 
true,  accepted  it  as  payment  of  defendant's 
debt  That  in  1896,  plaintiff  for  the  first 
time  learned  that  defendant's  statement  was 
false,  and  that  she  had  paid  for  plaintiff  only 
$149.  That  defendant  knew  the  statement 
to  be  false  at  the  time  she  made  it  Held, 
that  the  complaint  was  sufficient  to  allege 
the  relationship  of  principal  and  agent  be- 
tween plaintiff  and  defendant  in  the  pay- 
ment of  the  burial  expenses,  and  that  the 
fklse  statements  made  by  defendant  at  the 
time  of  the  settlement  was  a  fraud  upon 
plaintiff  that  avoided  the  statute  of  limita- 
tions until  the  discovery  was  made,  and  that 
a  special  demurrer  to  the  complaint,  on  the 
grounds  of  limitation  and  laches,  was  er- 
roneously sustained. — Arkins  v.  Arkins,  20 
A.  123,  77  P.  266. 

§  77.    Evidence. 

(a)  In  an  action  against  a  mining  com- 
pany for  money  borrowed  by  its  agent  with- 
out authority,  where  evidence  is  offered  of 
admissions  made  by  the  president  of  the 
company,  such  president  may  be  examined 
as  to  his  authority  to  bind  the  company  in 
relation  to  the  matter  in  suit — Union  Gold 
Min.  Co.  V.  Rocky  Mt  Nat  Bank,  1  C.  631. 

(b)  Evidence  showing  that  a  telegraph 
line  was  put  up  by  the  direction  of  persons 
acting  as  superintendents  of  defendant's 
lines,  that  it  was  paid  for  by  one  of  such 
persons,  and  subsequently  used  by  the  com- 
pany, will  support  a  finding  that  the  work 
was  done  by  defendant,  and  that  the  per- 
sons employed  were  acting  within  the  scope 
of  their  authority,  although  there  was  some 
evidence  to  show  that  a  railroad  company 
was  also  Interested  in  the  line. — Western  U. 
T.  Co.  V.  Eyser.  2  C.  141. 

(c)  In  trover,  for  goods  alleged  to  have 
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been  sold  to  the  defendant,  without  authority 
from  the  plaintiff,  by  one  in  whose  care  they 
had  been  left,  the  plaintiff  may  show  what 
instructions  he  gave  to  his  agent  at  the 
time  the  goods  were  committed  to  the  care 
of  the  latter. — Id. 

(d)  In  such  action  evidence  tending  to 
prove  that  the  agent  sold  some  of  the  goods 
to  others,  claiming  them  as  his  own,  is  no 
defense,  the  question  being  whether  he  had 
authority  from  the  plaintiff  to  sell. — Id. 

(e)  In  an  action  to  charge  an  undisclosed 
principal  with  purchases  made  by  his  agent, 
the  agency  being  established,  the  agent's  let- 
ters relating  to  the  transaction  are  admis- 
sible against  the  principal. — Bumell  v.  Mor- 
rison, 46  C.  533,  105  P.  876. 

(f)  Plaintiff  seeking  to  charge  defendant 
with  liability,  for  the  acts  or  promises  of 
a  third  person  must  prove  that  the  latter 
was  the  agent  of  defendant,  with  authority 
to  do  or  say,  in  his  name,  what  is  charged. 
— Lilylands  Canal  k  Res.  Co.  v.  Wood,  53  C. 
600,  127  P.  969. 

(g)  A  letter  from  an  agent  of  the  holder 
of  a  note  threatened  that  as  the  investment 
company  had  become  insolvent  they  would 
have  to  take  other  methods  to  collect;,  held, 
that  to  the  extent  that  it  contained  an  in- 
ference of  professed  authority  of  the  in- 
vestment company  to  collect  it  was  admis- 
sible.—Frost  V.  Fisher,  13  A.  322,  68  P.  872. 

(h)  Where  an  agent  for  a  long  period 
of  time  pursues  a  certain  method  in  the 
conduct  of  his  principal's  business  without 
token  of  dissatisfaction  from  the  principal, 
it  will  be  presumed  that  the  method  of  con- 
ducting the  business  corresponds  with  the 
agent's  instructions  from  his  principal. — 
Witcher  v.  McPhee,  16  A.  298,  66  P.  806. 

(i)  In  an  action  by  the  purchaser  of 
mining  stock  against  the  seller  to  recover 
back  the  purchase  price  on  the  ground  that 
the  stock  was  worthless  and  that  the  sale 
was  made  through  defendant'^  false  and 
fraudulent  representations,  where  plaintiff 
had  no  personal  knowledge  of  the  transac- 
tion but  made  the  purchase  entirely  through 
an  agent,  it  was  sufficient  to  show  the  agent's 
reliance  upon  the  representations  and  was 
not  necessary  to  show  plaintiff's  reliance 
thereon.— Geraghty  v.  Randall,  18  A.  194, 
70  P.  767. 

§  78.    Questions  for  jury. 

(a)  When  the  cause  of  action  rests  upon 
the  bad  faith  of  an  agent,  and  the  agency 
is  denied,  the  existence  of  such  agency  is 
a  question  of  fact  for  the  jury. — Schoelkopf 
V.  Leonard,  8  C.  169,  6  P.  209. 

§  79.    Instructions. 

(a)  In  an  action  to  recover  for  work 
done  there  was  evidence  that  the  defendant 
had  contracted  with  the  plaintiffs  merely 
as  agent  for  another,  and  that  plaintiffs 
knew  of  such  agency.  There  was  also  evi- 
dence that  the  defendant  had  promised  to 
pay  plaintiffs  for  the  work  done  by  them 
out  of  his  own  money:  Held,  that  instruc- 
tions that,  if  the  jury  should  believe  that 
in  making  the  contract  the  defendant  as- 
sumed the  character  of  a  principal,  he  should 
be  held  personally  liable,  though  in  fact  an 
agent,  were  not  erroneous  when  taken  in 


connection  with  another  instruction  that,  if 
the  plaintiffs  contracted  with  knowledge  of 
the  agency,  they  were  estopped  from  deny- 
ing it.— Hewes  v.  Andrews,  12  C.  161,  20  P. 
338. 

(b)  In  such  case  an  instruction  is  cor- 
rect to  ,the  effect  that  the  defendant  was  not 
responsible  to  the  plaintiffs  for  any  con- 
tracts made  as  agent  within  the  scope  of 
his  agency,  provided  the  plaintiffs  were 
aware  of  the  agency,  or  that  the  defendant 
had  not  agreed  to  pay  them  out  of  his  own 
money. — Id. 

(c)  But  an  instruction  simply  to  the  ef- 
fect that,  if  the  plaintiffs  were  aware  of  the 
agency  at  the  time  of  the  contract,  they 
were  estopped  to  deny  it,  and  ignoring  the 
evidence  tending  to  show  that  the  defendant 
had  contracted  as  principal,  is  erroneous. 
—Id. 
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§  31.    Neglect  to  act  or  proceed  against 
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$  32,    Notice  by  surety. 

§  33.    Waiver  or  estoppel  of  surety. 

lY.      RKMXDIES  of  CBEa>IT0B8. 

f  34.  Right  of  action. 

1 36,  Defenses  by  surety. 

§36.  Parties. 

§37.  Pleading. 

1 38.  Evidence. 

1 39.  Judgment. 

V.    RiQHTS  AND  Remxdhs  of  Subett. 
§  40.    As  to  creditor. 
I  41.    As  to  principia. 
1 42.    As  to  co-surety. 
§43.    Actions  between  co-sureties. 

See  ••Ball,"  "Guaranty,"  see  1,  ••Indemnity," 
'•Insurance,"  ••Sheriffs  and  Constables." 

Lilablllty  on  attachment  bonds,  see  ••Attach- 
ment," IX. 

Liability  on  ball  bond,  see  "Ball,"  sec.  13. 

Bffect  of  bankrupt's  discharge,  see  ••Bank- 
ruptcy." sec.  39. 

Bar  of  statute  of  limitation  against  surety, 
see  "Limitation  of  Actions."  sec.  4. 

Liability  of  sureties  on  official  bonds,  see 
"Officers,"  sec  34. 

Replevy  of  goods  by  surety  on  forthcoming 
bcmd,  see  ••Replevin,"  sec.  4. 

Liabilities  of  surety  on  replevin  bonds,  see 
"Replevin,"  VI. 

Rights  of  sureties  to  subrogation,  see  '•Sub- 
rogation," sec.  1. 

Right  of  subrogation  by  or  against,  see  ••Sub- 
rogation," sec.  1. 

L    CREATION  AKD  EXISTENCE  OF 
RELATION. 

§  1.    Nature  of  the  relation. 

(a)  The  contract  of  suretyship  Is  not  that 
the  obligee  will  see  that  the  principal  obligor 
pajrs  his  debt  or  fulfills  his  contract,  but 
that  the  surety  will  see  that  the  principal 
pays  or  performs. — ^Am.  Bonding  Co.  v. 
Pueblo  Inv.  Cp.,  160  P.  17. 

§8.  Suretyship  distinguished  from  guaranty, 
(a)  A  corporation  publishing  certain 
newspapers  executed  to  Doolittle  a  written 
lease  of  a  certain  carrier's  route,  in  several 
clauses,  specifying  the  obligations  and  lia- 
bilities of  each  party.  At  the  foot  of  the 
same  paper,  under  the  title,  "Guarantee," 
was  a  writing  subscribed  by  Doolittle  and 
two  others,  whereby  it  was  provided  that  in 
consideration  of  the  lease  the  three  subscrib- 
ers "guarantee  and  obligate  themselves"  to 
the  corporation,  that  Doolittle  ••shall  faith- 
fully perform  each  and  all  of  the  terms  of 
the  above  contract,  and  that  In  case  of  his 
failure,  the  other  subscribers,  upon  demand, 
and  the  presentation  of  an  Itemized  state- 
ment, etc.,  will  pay  to  the  corporation  "all 
damages  in  full,"  but  limiting  the  liability 
of  the  three  subscribers,  ••as  sureties  under 
this  contract,"  to  a  sum  specified.  Held, 
that  inasmuch  as  the  contract  of  leasing,  and 
the  supplemental  undertaking  of  the  three 
were  made  at  the  same  time,  upon  a  single 
consideration,  that  the  latter  was  executed 


by  Doolittle  as  well  as  by  the  others,  that 
the  word  surety  appears,  as  well  as  the  word 
guarantee,  that  all  of  the  parties  subscribed 
the  latter  agreement,  and  all  thereby  obli- 
gate themselves,  absolutely,  to  pay  at  a  fixed 
time,  without  reference  to  the  solvency  of 
Doolittle,  the  supplemental  agreement  must 
be  regarded  as  one  of  suretyship,  and  not 
of  guarantee;  that  the  subscribers  were  lia- 
ble severally  as  well  as  JoinUy;  and  that  the 
failure  to  serve  a  statement  of  the  damages 
upon  one  of  the  sureties  did  not  affect  the 
liability  of  the  other.— News-Times  Pub.  Co. 
V.  Doolittle,  61  C.  386,  394,  118  P.  974. 

§3.    Execution  of  written  instruments. 

(a)  Where  a  party  executed  an  appeal 
bond  as  president  of  the  principal  company, 
and  individually  as  surety,  the  fact  that  he 
signed  it  as  surety  with  the  understanding 
that  others  were  to  sign  as  sureties  before 
it  was  filed,  is  no  defense  to  a  suit  against 
the  party  thus  signing  as  surety. — Byers  v. 
Gilmore,  10  A.  79,  60  P.  370. 

(b)  Where  a  surety  company  issued  a 
bond  to  a  local  agent  with  instructions  not 
to  deliver  it  until  the  employer  of  the  as- 
sured had  made  written  answers  to  addi- 
tional questions,  and  the  employer  knew  of 
such  condition  and  received  the  bond  from 
the  local  agent  and  afterwards  furnished 
such  answers,  such  additional  statement 
was  properly  held  to  be  the  basis  of  the 
bond;  and,  in  addition,  by  the  express  terms 
of  the  second  statement  there  was  an  agree- 
ment of  the  parties  that  it  should  be  takeii 
and  deemed  as  the  basis  of  the  bond,  so 
even  if  the  bond  was  issued  without  a  pre- 
liminary employer's  statement,  it  was  as  com- 
petent for  the  parties  to  make  a  new  agree- 
ment or  modify  the  old  one  as  it  was  for 
them  to  enter  into  the  original  contract — 
Amer.  Bonding  and  Trust  Co.  v.  Burke,  36  C. 
49,  69,  86  P.  692. 

(c)  Where  a  bond  was  signed  by  the  prin- 
cipal and  one  surety  and  presented  to  the 
obligee  for  investigation  as  to  the  sufficiency 
of  the  surety,  subject  to  be  returned  to  the 
principal  for  additional  sureties,  if  not  sat- 
isfactory, it  was  not  a  delivery  of  the  bond, 
and  it  did  not  become  a  contract  until  it  was 
delivered,  and  the  bond  being  returned  to 
the  principal  for  additional  sureties,  the  in- 
sertion of  the  names  of  other  sureties  In  the 
body  of  the  bond  and  the  signing  of  it  by 
them  was  not  an  alteration  of  the  contract 
such  as  would  vitiate  it  as  to  the  former 
surety. — Boyd  v.  Agriculture  Ins.  Ca,  20  A. 
28,  76  P.  986. 

(d)  Where  one  signs  a  bond  as  surety.  In 
which  bond  there  is  a  blank  space  for  the 
Insertion  of  names  of  other  sureties,  and 
places  such  bond  in  the  hands  of  the  prin- 
cipal, he  vests  such  principal  with  Implied 
authority  to  insert  in  the  body  of  the  bond 
the  names  of  other  sureties,  and  to  cause 
the  same  to  be  executed  by  other  sureties, 
and  if  such  bond  is  accepted  by  the  obligee, 
without  negligence  upon  his  part,  such 
surety  is  estopped  from  controverting  its 
validity  to  the  prejudice  of  the  obligee. — Id. 

§  4.    Delivery  and  acceptance.  - 

(a)  Where  a  bond  was  signed  by  the  prin- 
cipal and  one  surety  and  presented  to  the 
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obligee  for  investigation  as  to  the  sufficiency 
of  the  surety,  subject  to  be  returned  to  the 
{Principal  for  additional  sureties,  if  not  sat- 
isfactory, it  was  not  a  delivery  of  the  bond, 
and  it  did  not  become  a  contract  until  it 
was  delivered,  and  the  bond  being  returned 
to  the  principal  for  additional  sureties,  the 
insertion  of  the  names  of  other  sureties  in 
the  body  of  the  bond  and  the  signing  of  it 
by  them  was  not  an  alteration  of  the  con- 
tract such  as  would  vitiate  it  as  to  the  for- 
mer surety. — Boyd  v.  Agricultural  Ins.  Co., 
20  A.  28.  76  P.  986. 

(b)  Where  a  bond  guaranteeing  the  fidel- 
ity of  an  agent  to  his  principal  was  retained 
by  the  obligee,  and  the  agent  was  permitted 
to  act  as  agent  of  the  obligee,  there  was 
an  acceptance  of  the  bond  that  would  bind 
the  sureties,  although  the  obligee  was  not 
satisfied  with  the  bond  and  at  difTerent  times 
complained  that  the  sureties  were  not  satis- 
factory.— Id. 

§  5.    Consideration. 

(a)  The  benefit  to  the  principal  Is  the 
consideration  to  a  bond  with  sureties;  loss 
to  the  obligee  or  benefit  to  the  surety  need 
not  be  shown. — Lynch  v.  Smyth,  25  C.  104, 
64  P.  634. 

(b)  An  agreement  ot  lue  state  treasurer 
to  make  future  deposits  In  a  bank,  was  a 
sufficient  consideration  to  support  a  bond  by 
the  bank  and  sureties  to  safely  keep  and  pay 
over  on  demand  money  already  on  deposit 
with  the  bank  and  to  be  deposited  in  future. 
— Kephart  v.  Buddecke,  20  A.  546,  80  P.  501. 

§6.    Failure  of  consideration. 

(a)  A  bond  was  given  the  state  treasurer 
to  secure  him  against  possible  loss  of  state 
moneys  then  on  deposit  in  a  certain  bank, 
as  well  as  subsequent  deposits.  There  was 
no  provision  of  the  bond  as  to  when  future 
deposits  should  be  made,  and  the  agreement 
of  the  treasurer  with  the  bank  was  that  if 
any  part  of  the  existing  deposit  should  be 
withdrawn,  the  treasurer  would  restore  the 
amount  as  soon  as  the  condition  of  the  pub- 
lic funds  permitted,  and  as  far  as  possible 
keep  in  the  bank  the  sum  of  115,000.00.  In 
fact,  no  part  of  the  |16,000.00  was  ever 
withdrawn,  and  no  further  deposit  ever  re- 
quested, up  to  the  time  of  the  bank's  fail- 
ure. Held,  there  was  no  failure  of  consid- 
eration, even  though  the  promise  to  make 
future  deposits  should  be  regarded  as  the 
sole  consideration  for  the  execution  of  the 
bond.— Hurlburt  v.  Kephart,  50  C.  361,  115 
P.  521. 

§  7.    Fraud,  mistake  or  misrepresentation. 

ca)  Where  a  surety  company,  before  issu- 
ing a  bond  indemnifying  an  employer 
against  loss  through  embezzlement  or  lar- 
ceny by  the  employee,  required  a  statement 
from  the  employer  as  to  when  the  employee's 
accounts  were  last  examined,  whether  they 
were  correct,  whether  there  was  ever  any 
shortage,  and  whether  the  employee  was  in- 
debted to  the  employer  at  the  time,  the  an- 
swers required  were  material  to  the  risk, 
and  if  untrue  rendered  the  bond  void  at  the 
option  of  the  obligor;  nor  is  it  material 
whether  such  answers  be  considered  war- 
ranties or  representations,  or  whether  they 


were  made  in  good  faith,  for  if  in  part  un- 
true, they  having  been  made  in  response  to 
a  specific  inquiry  upon  which  the  obligor 
relied  to  his  injury,  the  bond  may  be  avoided 
at  the  latter's  option. — Amer.  Bonding  & 
Trust  Co.  V.  Burke,  36  C.  49,  58,  86  P.  692. 
(b)  A  surety  on  a  bond  for  faithful  per- 
formance of  a  building  contract  is  not  re- 
leased though  induced  to  execute  the  bond 
by  fraudulent  representations  of  the  princi- 
pal, and  though,  before  anything  is  done 
under  the  contract,  the  surety  informs  the 
obligee  thereof  and  gives  notice  of  with- 
drawal, when  the  cancellation  of  such  surety 
bond  would  make  the  contractor  liable  for 
damages  by  the  building  company  for  a 
breach  of  the  building  contract,  as  sureties 
should  not  be  allowed  to  relieve  themselves 
of  liability  imposed  upon  them  by  voluntary 
contracts  by  a  mere  notice  to  obligee  that 
they  were  induced  to  enter  into  such  con- 
tracts relying  upon  false  statements  made 
to  them  by  the  principal,  of  which  state- 
ments the  obligee  was  entirely  Ignorant,  un- 
less there  be  a  stipulation  In  the  contract 
of  indemnity  to  such  effect — A.  S.  Ripley 
Bldg.  Co.  V.  Coors,  37  C.  83,  84  P.  817. 

n.  NATURE  AND  EXTENT  OF  LIABILITY 
OF  SURETY. 

§  8.    General  rules  of  construction. 

(a)  The  liability  of  a  surety  is  to  be 
strictly  construed,  but  this  rule  does  not 
exclude  a  fair  consideration  of  the  instru- 
ment from  which  the  obligation  is  derived. 
-—Johnson  v.  Eaton  Mill.  &  Elev.  Co.,  18  C. 
331,  32  P.  825. 

(b)  A  bond  conditioned  to  indemnify  an 
employer  against  losses  by  embezzlements 
and  other  like  misconduct  of  an  employee, 
is  a  contract  of  insurance,  and  to  be  con- 
strued as  such.  Ambiguous  language  is  to 
be  taken  in  a  sense  favorable  to  the  em- 
ployer.—Fidelity  k  Deposit  Co.  V.  Colo.  Ice 
k  Storage  Co.,  45  C.  443,  103  P.  383. 

(c)  In  ascertaining  its  meaning,  the  con- 
tract of  a  surety  is  subject  to  the  same  tests 
as  is  every  other  contract.  It  is  to  receive 
a  construction  which  will  give  force  to  the 
obligation  of  each  of  the  parties  at  the 
imoment  the  contract  takes  effect. — Hurlburt 
,v.  Kephart,  50  C.  353,  359,  115  P.  521. 

(d)  The  doctrine  that  a  surety  is  a 
favorite  of  the  law,  and  that  a  claim  as- 
serted against  him  is  strictissimi  juris  has 
no  application  to  a  bond,  executed  upon  con- 
sideration, by  a  corporation  organized  to  exe- 
cute such  bonds  for  a  profit.  Such  a  cor- 
poration is  in  effect  an  insurer;  its  contracts 
are,  as  a  rule,  in  terms  prescribed  by  the 
corporation  itself,  and  should  be  construed 
most  strongly  in  favor  of  the  obligee. — Em- 
pire State  Surety  Co.  v.  Lindenmeier,  54 
C.  497,  131  P.  437. 

(e)  Where  the  terms  of  the  undertaking 
of  suretyship  are  ambiguous,  courts  are  at 
liberty  to  look  to  the  recitals  of  the  instru- 
ment, the  circumstances  surrounding  the 
parties  when  the  contract  was  entered  into, 
and  the  subject-matter  of  the  instrument,  to 
determine  the  scope  and  object  of  the  in- 
tended guaranty. — Bonney  v.  Robertson,  6 
A.  485.  41  P.  842. 

(f)  Written  language  has  the  same  sig- 
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niflcance,  and  its  meaning  is  to  be  ascer- 
tained by  the  same  rules  of  law  where  it 
is  found  in  the  contract  of  a  surety  as  where 
it  appears  in  other  agreements. — Am.  Bond- 
ing Co.  V.  Pueblo.  Inv.  Co.,  150  P.  17. 

§9.    What  law  governs. 

(a)  Voluntary  bond,  upon  consideration, 
and  not  prohibited  by  law,  binds  the  surety, 
though  not  in  statutory  form. — National 
Surety  Co.  v.  People,  54  C.  365,  130  P.  843. 

(b)  Act  Cong.  March  1,  1883,  sec.  8  (22 
Stat  451),  provides  that  any  officer,  who 
knowingly  presents  any  voucher,  account, 
or  claim  for  approval  or  payment  or  to  se- 
cure credit  in  any  account  with  the  United 
States  relating  to  any  matter  pertaining  to 
the  Indian  service,  which  contains  any  ma- 
terial misrepresentation  of  the  fact,  shall 
not  be  entitled  to  any  part  of  the  voucher, 
account,  or  claim.  Held,  that  such  section 
was  in  the  nature  of  a  penalty  and  was  un- 
enforceable against  sureties  of  an  Indian 
agent  on  a  bond  conditioned  to  secure  his 
faithful  disbursement  of  all  public  moneys 
and  to  honestly  account  without  fraud  or 
delay  for  all  public  funds  and  property. 
Hook,  C.  J.,  dissenting  in  part. — U.  S.  v. 
Pierson,  145  F.  814. 

§  10.    Parties  liable  as  surety. 

(a)  A  stranger  cannot  become  surety  to 
one  of  the  parties  to  an  agreement  without 
the  consent  of  both. — ^Kruschke  v.  Quatsoe, 
49  C.  312,  112  P.  769. 

§  11.    Nature  of  Uability. 

(a)  In  a  suit  on  an  indemnity  bond  of 
a  city  officer  his  sureties  are  not  liable  for 
moneys  which  did  not  come  into  the  prin- 
cipal's hands  in  his  official  capacity. — Orman 
v.  City  of  Pueblo,  8  C.  292,  6  P.  931. 

(b)  The  sureties  upon  the  bond  of  a 
public  officer  are  not  to  be  charged,  unless 
the  act  or  omission  complained  of  was  an 
official  act  or  omission. — People  v.  Beach,  49 
C.  516,  113  P.  513. 

(c)  The  sureties  in  an  official  bond  are 
not  liable  for  the  private  and  personal 
wrongs  of  the  officer  not  done  by  virtue  of 
his  office,  nor  imder  color  of  his  office,  e.  g., 
where  a  constable  commits  a  trespass,  under 
pretense  of  process,  when  in  fact  he  has  no 
process,  and  acts  of  mere  malice. — People  v. 
Pacific  Surety  Co.,  50  C.  273,  109  P.  961. 

(d)  Whenever  sureties  obligate  them- 
selves to  the  performance  of  an  act  which 
is  dependent  on  judicial  proceedings,  the 
liability  is  assumed  with  reference  to  the 
power  of  the  court  to  do  any  and  all  things 
within  the  scope  of  its  authority  which  may 
be  done  in  the  ordinary  and  regular  prosecu- 
tion of  the  suit. — Clark  v.  Dreyer,  9  A.  453, 
48  P.  818, 

§  12.    Scope  and  extent  ef  liability  in  general. 

(a)  Sureties  on  official  bonds  enter  into 
the  contract  with  reference  to  existing  stat- 
utes, and  the  law  becomes  a  part  of  their 
obligation.  Their  obligation  cannot  be  ex- 
tended beyond  the  strict  terms  of  the  bond. 
—Orman  v.  City  of  Pueblo,  8  C.  292,  6  P. 
931. 

(b)  The  maxim  that  the  liability  of  the 
surety  Is  8tricti»8imi  juris  means  no  more 


than  that  when  the  liability  of  the  surety 
under  the  contract  is  Judicially  ascertained, 
by  the  same  rules  which  control  the  con- 
struction of  other  contracts,  such  liability 
is  not  to  be  extended  beyond  its  strict  mean- 
ing.— Covey  V.  Schiesswohl,  50  C.  68,  114  P. 
292. 

(c)  The  responsibilities  of  sureties  can- 
not be  extended  by  implication  beyond  the 
condition  and  letter  of  their  undertaking. 
— Bonney  v.  Robertson,  6  A.  485,  41  P.  842; 
State  Bank  v.  Brennan,*7  A.  427,  43  P.  1050; 
Lewin  v.  Stein,  7  A.  65,  42  P.  185;  Am.  Bond- 
ing Co.  V.  Pueblo  Inv.  Cg.,  150  P.  17. 

(d)  The  agreement  of  the  surety  like 
other  contracts,  must  have  a  rational  inter- 
pretation, which,  while  it  carefully  restricts 
his  liability  to  that  which  he  agreed  to 
undertake,  does  not  fail  to  hold  him  to  that 
liability  which  by  the  plain  terms  of  his 
agreement  he  promised  to  assume. — Am. 
Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  F.  17. 

§  13.    Term  or  period  covered. 

(a)  Defendant  contracted  with  a  third 
person  to  thresh  peas  for  the  season  of 
1897,  and  to  protect  him  from  any  liability 
incurred  by  the  machine  used  being  an  in- 
fringement upon  other  patent  pea-shellers; 
and  the  plaintiff  surety  company  executed 
a  bond  to  such  third  person  conditioned  upon 
the  faithful  performance  of  such  agreement. 
The  bond  stipulated  that  defendant  should 
pay  a  specified  premium  in  advance,  upon  a 
certain  date  of  each  and  every  year,  for 
executing  said  instrument,  "and  continuing 
the  same  from  year  to  year  at  the  request 
of  said  party  of  the  first  part,'*  until  said 
company  shall  be  discharged  from  all  lia- 
bility under  said  instrument,  the  words 
quoted  being  written  in  the  printed  form. 
Held,  that  the  bond  obligated  the  company 
to  indemnify  the  third  person  against  only 
such  liability  as  he  incurred  by  the  use 
of  the  machine  during  the  season  of  1897; 
and  that  the  company  was  not  entitled  to 
recover  premiums  for  succeeding  years  in 
the  absence  of  defendant's  request  that  the 
bond  be  continued,  since,  when  written  and 
printed  provisions  In  a  contract  conflict, 
the  written  provisions  prevail. — American 
Surety  Co.  v.  Empson,  39  C.  445,  89  P.*  967. 

(b)  Kephart  was  inducted  into  the  office 
of  state  treasurer  on  the  12th  of  January. 
There  was  then  in  the  Bank  of  Montrose 
$15,000.00  of  the  moneys  of  the  state,  depos- 
ited by  the  previous  treasurer.  The  bank 
solicited  a  continuance  of  the  deposit,  agree- 
ing to  secure  the  same  by  a  satisfactory 
bond,  and  Kephart  accepted  from  his  prede- 
cessor the  certificates  of  deposit  issued  to 
that  officer  for  the  amount,  and  received  new 
certificates  therefor,  in  his  own  name  as 
treasurer,  under  date  of  January  12th.  On 
the  18th,  the  bank,  with  the  defendants  as 
sureties,  executed  a  bond  to  Kephart,  which, 
after  reciting  the  custom  of  those  occupy- 
ing the  office  of  treasurer  to  deposit  public 
moneys  in  the  banks  of  the  state,  that  Kep- 
hart, "has  determined  to  and  will  deposit 
certain  moneys  of  the  state  •  •  •  with 
the  Bank  of  Montrose,"  the  agreement  of 
the  bank  to  pay  interest  "quarterly  on  the 
daily  average  of  such  amount  as  the  bank 
shall  have  on  deposit''  to  the  credit  of  Kep- 
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hart,  was  conditioued  that  the  bank  should 
"well  and  truly  keep  all  sums  of  money,  so 
deposited  or  to  be  deposited,  as  aforesaid," 
and  pay  the  same  over  upon  demand.  There 
was  no  recitation  anywhere  in  the  bond  of 
any  previous  existing  deposit  in  the  bank, 
and  no  subsequent  deposit  was  ever  made. 
It  appeared  that  in  fact  no  subsequent  de- 
posit was  intended  then  to  be  made  by  the 
treasurer,  so  that  if  the  surety  was  not  li- 
able for  the  deposit  of  January  12th,  the 
bond  would  entirely  fail  of  effect,  and  be,  at 
the  time  it  was  executed,  a  useless  ceremony. 
Held,  it  must  be  construed  as  applying  to 
that  deposit,  and  that  the  sureties  were  li- 
able therefor.  Held,  further,  that  as  the 
deposit  by  Kephart,  of  the  certificates  re- 
ceived from  his  predecessor,  the  issuing,  and 
acceptance  in  lieu  thereof,  of  new  certificates 
in  his  own  name,  and  the  execution  of  the 
bond  for  his  security,  were  all  parts  of  one 
transaction,  there  was,  in  legal  effect,  a  de- 
posit of  money  simultaneously  with  the  exe- 
cution of  the  bond,  as  contemplated  by  its 
terms.— Hurlburt  v.  Kephart.  60  C.  363,  115 
P.  621. 

(c)  A  surety  is  not  liable  for  loss  of 
treasurer's  funds  by  bank  failure  after  end 
of  term  of  office  for  which  he  signed  the 
treasurer's  l)ond. — Bonney  v.  Robertson,  6 
A.  485,  41  P.  842. 

§  14.    Interest. 

(a)  The  later  authorities,  and  the  pre- 
ponderance of  authority,  is  to  the  effect  that 
in  an  action  against  the  surety  for  per- 
formance of  an  executory  contract,  interest 
may  be  allowed,  even  though  the  effect  is  to 
exceed  the  penalty  of  the  bond.  The  allow- 
ance is  made,  however,  not  as  part  of  the 
debt,  but  as  damages  for  its  detention.  But 
where  the  surety  has  no  knowledge  of  the 
default  a  demand  must  be  made,  and  inter- 
est is  allowed  only  from  the  time  of  such 
demand. — Empire  State  Surety  Co.  v.  Lind- 
enhieier,  64  C.  497,  131  P.  437. 

§15.    Property  or  funds  covered,  disposition 
thereof,  and  accounting  by  principal. 

(a)  The  sureties  on  the  official  bond  of 
an  officer  are  liable  for  the  abuse  of  an  au- 
thority which  he  possessed,  but  are  not  li- 
able for  the  abuse  of  an  authority  which  he 
pretended  to  have  but  did  not  possess.  The 
fact  that  the  clerk  of  a  district  court  repre- 
sented to  an  assignee  that  he  had  authority 
to  receive  money  of  the  estate  without  an 
order  of  court,  and  relying  on  said  represen- 
tation the  assignee  deposited  with  the  clerk 
money  beloAging  to  the  estate,  would  not 
make  the  sureties  on  the  clerk's  bond  liable 
for  a  conversion  of  the  money  by  the  clerk. 
—People  V.  Cobb,  10  A.  478.  61  P.  523. 

(b)  In  an  action  upon  the  security  bond 
of  an  Insurance  agent  conditioned  that  he 
should  pay  over  to  the  company  all  moneys 
collected  by  him  for  the  company,  where  it 
appears  that  the  agent  did  remit  to  the  com- 
pany all  the  money  collected  during  the  term 
of  the  bond,  the  fact  that  the  agent  had 
formerly  done  business  for  the  company  and 
at  the  time  of  the  execution  of  the  bond 
owed  the  company  a  balance,  and  that  the 
company  without  any  direction  to  that  effect 
from  the  agent  applied  part  of  the  money  re- 


ceived from  the  agent  during  the  term  of  the 
bond  to  the  pasrment  of  the  back  indebted- 
ness, leaving  an  apparent  deficiency  during 
the  term  of  the  bond,  would  not  make  the 
sureties  liable.  And  the  fact  that  the  moneys 
received  for  plaintiff  company  as  well  as 
moneys  received  for  other  insurance  com- 
panies were  deposited  with  moneys  received 
by  the  agent  from  all  sources  into  one  gen- 
eral fund  which  he  used  as  he  needed  it, 
either  to  remit  to  plaintiff  or  to  pay  private 
debts,  would  not  affect  the  liability  of  the 
sureties.  If  the  money  was  remitted  to  the 
company,  from  whatever  source,  in  the 
course  of  the  current  business.  It  was  the 
right  of  the  sureties  that  It  should  be  cred- 
ited upon  that  business. — Rockford  Ins.  Co. 
V.  Rogers,  15  A.  23,  60  P.  956. 

§  16.    Performance  of  contract  by  principal. 

(a)  A  contractor  entered  into  a  contract 
with  the  owner  of  land  to  construct  a  build- 
ing for  a  stipulated  consideration,  the  con- 
tractor to  furnish  all  material  and  work, 
and  gave  a  bond  as  security  for  the  perform- 
ance of  the  contract.  The  contractor  pur- 
chased a  lot  of  brick  which  were  used  In  the 
building  but  which  were  not  paid  for,  and 
before  completing  the  work  the  contractor 
died  and  the  party  who  furnished  the  brick 
filed  a  mechanic's  lien  claim  against  the 
property.  After  the  death  of  the  contractor 
his  sureties  entered  Into  a  contract  with  the 
owner  whereby  in  consideration  of  the  pay- 
ment to  them  of  the  balance  of  the  contract 
price,  they  agreed  to  finish  the  work  accord- 
ing to  the  contract  and  specially  stipulated 
to  indemnify  the  owner  against  the  lien 
claim  for  the  brick  and  any  other  liens  and 
bills  that  might  afterwards  be  presented  or 
filed.  The  lien  claimant  failed  to  establish 
a  lien  for  the  brick,  but  sued  and  obtained 
a  personal  judgment  against  the  owner  for 
the  value  of  the  brick,  which  judgment  was 
paid.  Held,  that  the  sureties  were  liable  to 
the  owner  for  the  amount  of  the  judgment, 
and  the  fact  that  they  specifically  stipulated 
to  pay  the  lien,  If  established,  did  not  ex- 
clude their  liability  for  the  claim  In  case 
the  lien  was  not  established.  And  the  bond 
was  admissible  in  evidence  in  an  action 
against  the  sureties  for  the  amount  of  the 
judgment  to  show  what  they  had  undertaken 
as  bondsmen.— Hughes  v.  Gibson,  16  A.  318, 
62  P.  1037. 

§  17.    : Building  contracts. 

(a)  In  an  action  on  a  surety  bond,  given 
for  the  faithful  performance  of  a  building 
contract,  the  measure  of  damages  for  the 
breach  of  contract  is  the  difference  between 
the  amount  paid  to  the  contractor  and  the 
value  of  the  improvements  placed  upon  the 
property  by  him.— Routt  v.  Dils,  40  C.  50, 
60,  90  P.  67. 

(b)  The  pertinent  points  of  the  writing 
are  made  part  of  the  bond.  Where  the  bond 
is  to  secure  performance  of  a  contract  for 
the  erection  of  a  house,  and  expressly  refers 
to  such  contract,  and  the  contract  provides 
that  final  payment  is  to  be  made,  "upon 
contractor's  giving  receipted  bills  for  all 
labor  and  material,  in  full,"  the  sureties  are 
liable  for  moneys  necessarily  expended  by 
the  owner  to  discharge  liens  asserted  for 
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material  purchased  and  labor  employed  by 
the  contractor,  for  which  he  had  failed  to 
pay,-— Covey  v.  Schiesswohl.  60  C.  68,  114 
P.  292. 

(c)  The  contractor  for  the  erection  of  a 
building  agreed  to  "furnish  all  materials 
and  do  all  the  work,"  etc.  Defendant  be- 
came surety  for  such  contractor.  Held,  that 
defendant  was  liable  for  the  amount  of  a 
lien  established  against  the  building  for 
materia]  furnished  the  contractor,  though 
the  owner  had  not  discharged  such  lien. — 
Empire  State  Surety  Co.  y.  Lindenmeier, 
54  C.  497,  131  P.  437. 

(d)  Tenants  agreed  by  a  written  lease 
to  put  into  the  premises  a  heating  plant,  ^o 
renew  the  plumbing,  to  make  other  im- 
provements, and  to  pay  taxes  and  the 
premiums  on  insurance  in  lieu  of  rent,  and 
to  give  a  bond  conditioned  for  their  per- 
formance of  their  contract  and  to  pay  for 
the  work  and  material  used  in  the  im- 
provements, to  the  end  that  no  liens  should 
be  fastened  upon  the  property  by  their  cred- 
itors. They  gave  a  bond  with  a  surety  con- 
ditioned that  they  would  perform  all  the 
obligations  assumed  by  them  by  virtue  of 
the  lease,  but  this  bond  contained  no  ad- 
ditional condition  that  they  would  pay  for 
the  work  and  material.  Held,  the  lease  and 
the  bond  evidenced  an  express  agreement  of 
the  lessees  and  the  surety  that  the  lessees 
would  not  only  furnish  the  heating  plant 
and  the  plumbing,  but  that  they  would  pay 
for  the  work  and  material  employed  therein, 
to  the  end  that  no  lien  of  any  creditor  of 
theirs  should  be  fastened  upon  the  property, 
and  the  surety  was  liable  to  the  lessor  for 
the  amount  the  latter  necessarily  paid  to  r^ 
lieve  its  property  from  a  lien  for  this  labor 
and  material. — ^Am.  Bonding  Co.  v.  Pueblo 
Inv.  Co.,  150  P.  17. 

IIL    DISCHARGE  OF  STJRETT. 

§  18.  Provisions  of  contract  of  suretyship  in 
generaL 
(a)  Sureties  on  bonds  given  in  judicial 
proceedings  have  the  same  rights  and  rem- 
edies as  other  sureties,  and  whatever  will 
discharge  sureties  directly  liable  for  a  debt 
will  discharge  sureties  upon  such  bonds. — 
Smith  V.  Stubbs,  16  A.  131,  63  P.  966 

§  19.  Duties  as  between  principal,  surety  and 
obligee,  as  affecting  release  of  surety 
in  generaL 

(a)  The  duty  of  the  payee  of  notes,  hold- 
ing security  for  the  payment  thereof,  toward 
the  surety,  must  be  determined  from  his 
knowledge  of  the  rights  of  the  parties  at 
the  time  he  acquired  the  notes  and  prop- 
erty, and  his  liability  is  not  affected  or  en- 
larged by  knowledge  subsequently  acquired 
respecting  these  matters. — Crosby  v.  Wood- 
bury, 37  C.  1.  17,  89  P.  34. 

(b)  Where  there  is  no  requirement  to 
that  effect  in  the  bond  the  employer  is  not 
under  duty  to  make  continuous  effort  to  be 
advised  at  all  times  of  the  habits  of  the 
employee. — Fidelity  &  Dep.  Co.  v.  Colo.  Ice 
A  Storage  Co.,  45  C.  443,  454,  103  P.  383. 

(c)  If  a  principal  and  surety  sign  a 
note  and  the  principal  by  separate  secret 
contract  agrees  to  more  onerous  terms  it 


does  not  release  the  surety,  although  it 
reduces  the  princlpars  ability  to  perform.—- 
Fisher  v.  Denver  Nat  Bank,  22  C.  373,  45 
P.  440. 

§90.    Death  of  principal. 

(a)  If  a  person  becomes  bound  as  surety 
to  or  for  several  persons,  the  engagement 
must  be  understood  to  be  in  behalf  of  those 
persons  collectively  and  Jointly,  and  in  case 
of  the  death  of  any  of  them  it  will  not  con- 
tinue on  behalf  of  the  survivors,  unless  the 
obligation  so  expressly  states,  or  the  parties 
to  or  for  whom  the  surety  is  bound  are  de- 
scribed as  a  class,  body,  or  the  like,  so  as 
to  plainly  imply  that  the  security  is  given 
to  or  for  a  class  «r  body. — Gargan  v.  School 
Dlst.  No.  15,  4  C.  63. 

§  SI.    C^nge  in  obligation  or  duty  of  prindpal. 

(a)  Where  there  are  several  officers  of 
an  institution,  as  of  a  bank,  and  it  is  the 
customary  and  usual  course  of  business  at 
such  institution  for  an  officer  temporarily 
to  discharge  the  duties  of  another,  in  case 
of  the  latter's  absence,  a  surety  of  the  former 
is  usually  liable  for  default  made  while  his 
principal  is  thus  temporarily  filling  the  place 
of  the  other.— Johnson  -v.  Eaton  Mill,  k  Elev. 
Co.,  18  C.  331,  32  P.  826. 

(b)  Change  in  duties  of  employees  is  no 
defense  to  an  action  on  the  bond  where  it 
is  apparent  that  it  was  not  the  employer's 
intention  to  restrict  the  employee  to  the 
duties  about  which  he  was  then  employed, 
and  the  insurer  so  understood,  unless  it  be 
shown  that  the  added  duties  occasioned  the 
defalcation.— Fidelity  k  Deposit  Co.  v.  Colo. 
Ice  &  Storage  Co.,  45  C.  443,  450,  103  P.  383. 

(c)  In  an  action  on  a  bond  guaranteeing 
the  fidelity  of  an  agent  as  special  agent  of 
an  insurance  company  in  a  certain  county, 
a  defense  that  after  the  execution  of  the 
bond  the  duties  of  the  agent  were  increased 
by  his  appointment  as  general  agent  of  the 
company  for  the  state,  was  without  merit 
where  the  contract  appointing  the  agent 
general  state  agent  was  made  prior  to  the 
execution  of  the  bond,  and  the  acts  com- 
plained of  in  the  action  were  acts  as  special 
agent,  and  not  as  general  agent. — Boyd  v. 
The  Agricultural  Ins.  Co.,  20  A.  28,  76  P.  986. 

§22.    Alteration  of  contract  guaranteed. 

(a)  Any  change  in  a  contract  for  the  per- 
formance of  which  a  surety  is  bound,  made 
without  his  consent,  will  operate  to  relieve 
him  from  liability;  and,  where  a  change 
has  been  made  in  such  contract,  the  burden 
rests  upon  one  seeking  to  charge  the  surety 
to  prove  that  he  knew  of  and  assented  to 
such  change. — United  States  v.  Mclntyre, 
111  F.  690. 

(b)  Any  material  alteration  of  the  con- 
tract guaranteed,  without  the  consent  of  the 
surety,  discharges  him. — American  Bonding 
Co.  V.  Pueblo  Inv.  Co.,  150  F.  17. 

§  28.  Extension  of  time  for  payment  or  other 
performance,  in  general, 
(a)  A  valid  agreement  between  the  maker 
and  payee  of  a  promissory  note  extending 
the  time  of  payment  without  the  surety's 
consent  releases  the  latter.— Winne  v.  Col- 
orado Springs  Co.,  3  C.  155;  Fisher  v.  Den- 
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ver  Nat  Bank.  22  C.  373.  46  P.  440;  Drescher 
V.  Pulham.  11  A.  62.  62  P.  686. 

(b)  To  exonerate  a  surety  from  liability 
upon  the  ground  of  forbearance,  the  exten- 
sion must  be  for  a  time  certain  and  upon 
a  consideration  binding  upon  the  creditor. 
— Winne  v.  Colo.  Springs  Co..  3  C.  155; 
Bowling  V.  Chambers,  20  A.  113.  77  P.  16. 

(c)  Where  a  surety  seeks  to  be  dis- 
charged on  the  ground  of  extension  of  time, 
the  controlling  question  Is:  Was  the  exten- 
sion of  such  a  character  as  to  bind  the  cred- 
itor, and  thereby  preclude  him  from  pursu- 
ing his  remedy  against  the  principal?— Byers 
V.  Hussey,  4  C.  515. 

(d)  Where  the  surety  has  been  indem- 
nified the  rule  that  indulgence  to  principal 
releases  the  surety  does  not  apply. — Thomas 
V.  Wason.  8  A.  452,  46  P.  1079. 

§84.    Payment  or  other  satisfaction  by  prin- 
cipal. 

(a)  Action  against  principal  and  sureties 
on  an  injunction  bond  Jointly,  Judgment 
taken  against  the  principal  alone,  upon 
which  execution  was  issued,  and  by  levy 
money  of  the  principal  more  than  was  suffi- 
cient to  pay  the  Judgment  was  secured. 
Held,  that  by  such  seizure  the  condition  of 
the  undertaking  was  satisfied.— Thomas  v. 
Wason.  8  A.  452,  46  P.  1079. 

(b)  If  an  agent  who  gave  to  an  insurance 
company  a  fidelity  bond,  faithfully  paid  over 
to  the  company  all  the  money  due  to  it  on 
account  of  business  done  by  him  after  the 
date  of  the  bond,  the  conditions  of  the  bond 
were  fully  performed,  and  it  was  not  in  the 
power  of  the  company  or  agent,  or  both  act- 
ing together,  to  make  any  application  of  the 
money  that  would  create  a  liability  against 
the  sureties  on  the  bond. — Thompson  v. 
Commercial  Union  Assurance  Co..  20  A.  331. 
78  P.  1073. 

(c)  A  principal  in  a  fidelity  bond  has  a 
legal  right  to  direct  the  application  of  money 
remitted  by  him  to  his  employer  to  such 
debts  as  he  pleases,  and  the  surety  cannot 
object  to  such  application,  except  where  a 
diversion  of  funds  is  attempted  in  fraud 
of  the  rights  of  the  surety,  which  the  surety 
has  a  right  to  have  applied  in  a  particular 
manner,  as  where  the  contract  of  the  prin- 
cipal requires  him  to  remit  specific  moneys 
collected,  or  to  keep  the  money  in  an  ac- 
count in  the  name  of  the  obligee,  and  there- 
from make  remittances,  and  then  only  when 
the  obligee  has  knowledge  of  the  attempted 
diversion  of  the  fund  and  the  same  is  at- 
tempted or  accomplished  in  collusion  with 
the  principal. — Boyd  v.  Agricultural  Ins.  Co.. 
20  A.  28.  76  P.  986. 

(d)  In  an  action  by  an  insurance  com- 
pany on  the  bond  of  its  agent  to  recover 
premiums  alleged  to  have  been  received  by 
the  agent,  and  which  he  failed  to  pay  over 
to  the  company,  it  was  no  defense  to  the  ac- 
tion that  the  agent  paid  to  the  company, 
during  the  life  of  the  bond,  a  sum  of  money 
equal  to  the  amount  of  the  premiums  col- 
lected by  him  during  that  time,  where  it 
appears  that  the  agent  had  been  acting  as 
agent  for  the  company  prior  to  the  execu- 
tion of  the  bond  and  at  the  time  of  its  exe- 
cution was  indebted  to  the  company,  and 
the  premiums  collected  by  him,  after  the 


execution  of  the  bond,  were  applied  by  him 
to  the  payment  of  his  former  indebtedness 
to  the  company.— Blythe  v.  Cordingly.  20  A. 
608.  80  P.  495;  Boyd  v.  Agricultural  Ins.  Co., 
20  A.  28.  76  P.  986. 

§25.    BUsapplication  of  funds  or  securities  by 
creditor. 

(a)  The  holder  of  notes,  on  which  de- 
fendant was  a  surety,  brought  suit  upon 
them  and  attached  stock  belonging  to  the 
maker,  which  was  pledged  to  secure  another 
claim  against  the  latter  which  had  been  pur- 
chased by  the  former;  and  pursuant  to  an 
agreement  with  such  maker,  he  then  fore- 
closed the  lien  created  by  the  pledge,  pur- 
chased the  stock  himself,  and  later  obtained 
Judgment  in  the  attachment  suit,  and  bought 
in  on  execution  sale,  at  a  nominal  price,  the 
debtor's  equity  of  redemption  in  the  pledged 
stock.  The  maker  of  the  note  had  agreed 
to  save  the  surety  harmless,  and  the  stock 
which  the  holder  had  thus  acquired  was 
ample  to  satisfy  both  the  claim  for  which 
it  was  pledged  and  the  amount  of  the  note. 
Held,  that,  as  the  holder,  by  his  acts,  had 
obtained  control  of  property  which  the 
surety  was  entitled  to  have  applied  to  the 
pa3rment  of  the  notes,  and  he  had  thus  pre- 
vented the  surety  from  being  subrogated  to 
the  holder's  rights  in  such  property,  the 
surety  was  released  from  liability. — Crosby 
V.  Woodbury.  37  C.  1,  8.  89  P.  34. 

(b)  If  the  obligee  in  a  bond  obtains  con- 
trol of  money  or  property  of  the  principal 
therein,  which  he  may  lawfully  apply  to  the 
discharge  of  that  principal's  obligation  to 
him.  and  to  which  he  is  not  otherwise  en- 
titled, and  then  voluntarily  surrenders  or  re- 
leases the  money  or  property,  so  that  the 
surety  loses  the  benefit  of  the  security  it  fur- 
nishes, the  latter  is  discharged  from  liability 
on  the  bond  to  the  extent  of  the  value  of 
the  money  or  property  thus  surrendered. — 
Wood  V.  Brown,  104  P.  203. 

(c)  The  wrongful  surrender  by  the  ob- 
ligee of  security  for  the  performance  of  the 
obligation  guaranteed,  without  the  knowl- 
edge of  the  surety,  discharges  him  from  li- 
ability entirely  or  pro  tanto,  according  to 
the  value  of  the  security  surrendered. — 
United  States  Fid.  &  Guar.  Co.  v.  Rice.  148 
P.  206. 

§  86.    Release  or  loss  of  other  securities. 

(a)  The  release  by  a  creditor  of  secu- 
rity, to  which  a  surety  has  the  right  to  re- 
sort upon  paying  the  debt  releases  the  surety 
to  the  extent  that  he  is  thereby  deprived 
of  indemnity.— Day  v.  McPhee.  41  C.  467, 
479.  93  P.  670. 

(b)  Where  a  bond  for  the  release  of  an 
attachment  is  taken,  conditioned  for  the 
payment  of  any  judgment  in  the  action,  the 
liability  of  the  surety  on  the  bond  becomes  a 
substitute  for  the  property  attached,  and  a 
surety  on  an  appeal  bond  in  the  same  action 
may  resort  to  it  upon  payment  of  the  judg- 
ment, and.  therefore,  the  release  of  the  surety 
on  the  first  bond  will  release  the  surety 
on  the  appeal  bond. — Id. 

§  27.    Release  of  co-surety. 

(a)  While  a  judgment  creditor  has  the 
right  to  elect  upon  which  of  two  bonds  he 
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will  proceed  to  obtain  satisfaction  of  his 
judgment,  and  has  the  right  to  absolutely 
release  a  surety  primarily  liable  prior  to 
the  other  surety  discharging  his  obligation, 
if  he  do  so,  he  will  prevent  the  latter  from 
recovering  from  the  former,  and  this  will 
operate  to  discharge  the  one  secondarily  li- 
able from  his  obligation. — Day  v.  McPhee, 
41  C.  467,  487.  93  P.  670. 

§28.    Discharge  of  principal  without  payment 
or  satisfaction* 

(a)  The  surety  on  an  injunction  bond 
is  not  released  from  liability  by  reason  of 
the  non-assessment  of  damages  against  one 
of  the  principals. — Smith  v.  Atkinson,  18  C. 
255,  32  P.  425. 

(b)  Under  the  statutes  of  Colorado  the 
obligee  in  an  administrator's  bond  may  sue 
all  or  any  one  or  more  of  the  obligors,  and 
where  an  action  was  brought  against  the 
principal  and  surety  on  such  bond  the  ac- 
tion could  be  dismissed  as  to  the  principal 
and  continued  as  to  the  surety  without  dis- 
charging the  surety  from  liability. — McAl- 
lister V.  People,  28  C.  156,  63  P.  308. 

(c)  Where  an  action  was  brought  against 
a  principal  and  his  surety  a  dismissal  as  to 
the  principal  where  the  remedy  was  ex- 
pressly reserved  against  the  surety  by  tak- 
ing judgment  against  him  did  not  operate 
as  a  discharge  of  the  surety. — McAllister  v. 
People,  28  C.  156,  63  P.  308. 

§29.    Negligence  of  creditor. 

(a)  Where  a  building  contract  provided 
that  the  contractors  should  furnish  and  pay 
for  all  materials  necessary  for  the  construc- 
tion of  a  building,  and  a  lumber  company 
obtained  a  judgment  against  the  building 
contractor  and  established  a  lien  therefor  on 
the  property,  whereby  the  owner  of  the 
property  was  obliged  to  pay  the  amount 
thereof  in  excess  of  the  contract  price,  in 
an  action  by  such  owner  for  such  sum,  on  a 
surety  bond  for  the  faithful  performance 
of  such  building  contract,  alleging  that  such 
material  was  used  in  the  construction  of 
such  building,  a  defense  cannot  be  set  up 
to  defeat  such  claim  by  the  surety  company 
that  the  owner  failed  to  file  his  building  con- 
tract, or  a  memorandum  thereof,  in  accord- 
ance with  3  Mills*  (Rev.)  Stats.,  sec.  2867, 
providing  that  a  failure  so  to  do  will  make 
the  owner  liable  for  materials  furnished. — 
A.  S.  Ripley  Bldg.  Co.  v.  Coors,  37  C.  78,  85, 
84  P.  817.  See  International  Trust  Co.  v. 
Keefe  Mfg.  &  Inv.  Co.,  40  C.  440,  91  P.  915. 

(b)  A  guaranty  company  gave  a  bond 
to  a  fraternal  union  to  secure  the  faithful 
discharge  of  the  duties  of  its  treasurer.  The 
bond  provided  that  the  union  should  notify 
the  company  immediately  upon  discovering 
any  fraud  or  dishonesty  on  the  part  of  such 
officer.  In  its  application,  the  union  stated 
that  the  treasurer's  accounts  would  be  ex- 
amined and  verified  every  three  months  by 
its  board  of  trustees,  and  that  the  business 
of  the  union  should  continue  to  be  managed 
as  above  set  forth,  and  it  stipulated  therein 
that  the  answers,  statements  and  represen- 
tations therein  made  should  be  considered 
warranties.  A  quarterly  examination  was 
made  in  December,  at  which  time  it  was 
found  that  the  treasurer  should  have  had 


1740  on  hand.  He  submitted  a  bank  book 
showing  deposits  of  |440,  and  the  balance 
in  cash,  but  the  amount  alleged  to  be  in 
the  bank  was  not  verified.  In  February 
following  it  was  learned  that  he  was  short 
in  his  accounts.  Held,  that  the  union's  fail- 
ure to  verify  the  correctness  of  the  amount 
of  funds  in  the  hands  of  the  treasurer  was 
not  a  compliance  with  the  safeguard  which 
it  had  agreed  to  give  the  company,  and  the 
latter  was  therefore  relieved  of  liability  un- 
der its  bond.--U.  S.  Fidelity  k  Guaranty  Co. 
V.  Downey,  38  C.  414,  418,  88  P.  451. 

§30.    Notice  to  surety  of  default. 

(a)  A  building  contract  provided  for  the 
completion  of  the  building  on  a  certain  day, 
and  further  provided  for  12.00  per  day  as 
liquidated  damages  for  failure  to  complete 
within  such  time.  A  surety  bond  was  given 
for  the  faithful  performance  of  such  con- 
tract, and  required  the  obligee  to  give  im- 
mediate notice  of  the  contractor's  failure, 
neglect  or  refusal  to  do  or  perform  any  mat- 
ter or  thing  '*at  the  time  specified."  Held, 
that  the  day  upon  which  the  building  was 
to  be  completed  was  the  time  specified  for 
the  completion  of  the  contract,  and  the  ob- 
ligee was  not  required  to  anticipate  the  pos- 
sible default  of  the  contractor  and  notify 
the  company  before  such  date,  especially  as 
the  contract  stipulated  for  liquidated  dam- 
ages if  not  completed  at  such  time. — Routt 
V.  Dils,  40  C.  50,  56,  90  P.  67. 

(b)  A  bond  was  given  to  secure  the  per< 
formance  of  a  building  contract,  whereby  the 
contractor  agreed  to  furnish  certain  material 
and  complete  certain  work  for  plaintiff  by 
November  17th.  The  bond  required  plain- 
tiff to  give  the  bonding  company  immediate 
notice  of  the  failure,  neglect,  or  refusal  of 
the  contractor  to  do  or  perform  any  matter 
or  thing  at  the  time  specified.  Held,  that  a 
notice  of  the  contractor's  failure  to  perform 
the  contract,  sent  on  November  21st  and  re- 
ceived by  the  bonding  company  on  Novem- 
ber 24th,  was  a  sufficient  compliance  with 
its  terms. — Id. 

(c)  One  of  the  conditions  of  a  surety 
bond,  given  to  secure  the  performance  of  a 
building  contract,  required  that  notice  of 
the  contractor's  failure  to  perform  the  con- 
tract should  be  given  in  writing,  by  regis- 
tered letter  prepaid,  addressed  to  the  bond- 
ing company  at  its  principal  office  in  New 
York  City,  and  further  provided  that  notice 
to  any  -agent  of  the  company  should  not  be 
considered  notice  to  the  company.  Held, 
that  a  notice  sent  by  its  agent  at  the  request 
of  the  obligee,  and  duly  received  by  it,  was 
sufficient. — Id. 

(d)  The  failure  of  an  insurace  company 
to  notify  the  sureties  on  its  agent's  fidelity 
bond  of  the  agent's  default,  and  the  continu- 
ance of  the  agent  in  the  employ  of  the 
company  after  default,  would  not  relieve 
the  sureties  on  the  bond  from  liability  for 
such  default. — Id;  Boyd  v.  Agricultural  Ins. 
Co.,  20  A.  28,  76  P.  986. 

(e)  A  provision  in  a  bond  given  by  a 
contractor  for  the  construction  of  a  bui1d< 
ing  that  no  liability  shall  attach  to  the 
surety,  unless  it  shall  receive  notice  from 
the  owner  of  any  default  on  the  part  of  the 
contractor  promptly  on  knowledge  thereof 
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by  the  owner,  and,  in  any  event,  not  later 
than  thirty  days  after  any  such  default,  and 
giving  the  surety  in  such  case  the  right  to 
assume  and  complete  the  contract  and  to 
receive  any  sums  then,  or  which  shall  be- 
come, due  thereunder,  creates  a  valid  and 
enforceable  condition  precedent  to  the  li- 
ability of  the  surety,  and  it  is  discharged 
from  any  liability  by  the  failure  of  the 
owner  to  notify  it  of  the  noncompletion  of 
the  building  by  the  date  required  by  the 
contract  within  30  days  after  such  default 
—United  States  Fid.  &  Guar.  Co.  v.  Rice,  148 
P.  206. 

§81.    Neglect  to  act  or  proceed  against  prin- 

(a)  Where  a  creditor  has  in  his  hands, 
or  under  his  control,  property  of  the  debtor 
which  can  be  applied  to  the  satisfaction  of 
the  debt,  the  surety  for  such  debt  has  the 
right  to  have  the  property  so  applied,  and 
any  affirmative  act  of  the  creditor  which 
prevents  such  application  releases  the  sure- 
ty to  the  extent  he  is  injured. — Crosby  v. 
Woodbury,  37  C.  1,  17,  89  P.  84. 

(b)  A  binding  agreement  between  the 
creditor  and  principal  debtor,  made  before 
or  after  the  commencement  of  suit,  by  which 
proceedings  against  the  principal  are  de- 
layed for  a  definite  time  without  the  con- 
sent of  the  surety,  operates  to  discharge  the 
surety.— -Smith  v.  Stubbs,  16  A.  131,  63  P. 
955. 

§  82.    Notice  by  surety. 

(a)  The  mere  omission  of  a  creditor  to 
issue  execution  on  a  Judgment  against  the 
principal,  and  to  sell  the  principal's  prop- 
erty, does  not  discharge  a  surety  in  the  ab- 
sence of  a  request  by  the  latter  to  do  so, 
as  it  is  the  affirmative  acts  of  the  creditor, 
with  respect  to  the  property  holden  for  the 
debt  of  the  principal,  which  destroys  the 
security,  and  not  mere  inaction,  which  is 
nothing  more  than  an  omission  to  enforce 
collection  from  the  property  pledged. — 
Crosby  v.  Woodbury,  37  C.  1,  15,  89  P.  34. 

(b)  To  discharge  a  surety,  for  the  neg- 
lect of  the  creditor  to  proceed  against  the 
solvent  principal,  on  request  of  the  surety, 
it  must  be  shown  that  the  creditor  was  re- 
quested to  enforce  the  collection  by  due 
process  of  law,  and  the  request  must  be  dear 
and  explicit,  not  liable  to  misunderstanding, 
and  must  be  a  positive  direction  to  sue.  An 
expression  of  the  surety  that  he  wished  the 
debt  settled,  is  not  sufficient— Bowling  v. 
Chambers,  20  A.  113,  77  P.  16. 

§  88.    Waiver  or  estoppel  of  surety. 

(a)  Where  a  creditor  and  the  principal 
debtor  treated  property  as  belonging  to  the 
principal,  and  entered  into  arrangements  by 
which  the  creditor  obtained  title  through 
such  debtor  to  the  property  and  received 
the  proceeds  thereof,  and  credited  such  pro- 
ceeds upon  the  indebtedness,  the  creditor 
cannot  assert  as  against  the  surety,  that 
such  property  did  not  belong  to  the  princi- 
pal, in  order  to  avoid  the  discharge  of  the 
surety  because  of  the  destruction  of  his  right 
to  be  subrogated  to  the  creditor's  rights  in 
such  property. — Crosby  v.  Woodbury,  37  €. 
1,  17,  89  P.  34. 


(b)  An  indenmity  company  after  learn- 
ing facts  such  as  might  have  made  a  de- 
fense to  the  bond  available,  attempted  with 
the  employing  bank  to  secure  itself  by  at- 
tachment against  the  employee's  goods  with- 
out disclaiming  liability  on  its  bond  to  such 
bank:  Held,  properly  treated  by  the  Jury  as 
a  waiver  of  the  defense. — Missouri  K.  &  T. 
Co.  V.  Bank,  77  P.  117. 

IV.    REMEDIES  OF  CREDITORS. 

§84.    Right  of  action. 

(a)  When  a  breach  is  assigned  and  an  at- 
tempt is  made  to  hold  the  surety,  such 
breach  must  be  predicated  upon  some  official 
misccmdnct  of  the  principal. — Orman  v.  Pu- 
eblo, 8  C.  292,  6  P.  931. 

§  85.    Defenses  by  surety. 

(a)  The  surety  cannot  plead  duress  of 
imprisonment  if  he  had  full  knowledge  of 
the  circumstances  of  the  detention  of  the 
prisoner.— Haney  v.  People,  12  C.  345,  21  P. 
39. 

§86.    Parties. 

(a)  Under  the  provision  of  the  code,  the 
obligee  in  a  bond  given  on  appeal  from  a 
Justice  of  the  peace  to  the  county  court  may, 
if  he  so  elects,  sue  the  surety  thereon  with- 
out Joining  the  principals;  or  having  Joined 
them  and  not  having  procured  service  of 
summons  upon  them,  may  proceed  against 
the  defendant  served. — Lux  v.  McLeod,  19  C. 
465,  36  P.  246. 

§87.    Pleading. 

(a)  In  an  action  upon  an  official  bond 
where  the  surety  attempted  to  plead  in  de- 
fense a  release  on  account  of  the  negligence 
of  plaintiff  in  instituting  proceedings  against 
the  principal,  without  deciding  whether  the 
negligence  of  the  obligee  in  beginning  pro- 
ceedings against  the  principal  would  release 
the  surety,  it  is  held  that  a  general  alle- 
gation of  negligence  without  alleging  the 
facts  constituting  the  negligence  was  insuffi- 
cient.—Carlile  V.  People,  27  C.  116,  59  P.  48. 

(b)  Where  a  party  to  a  note  desires  to 
interpose  a  defense  based  upon  the  ground 
that  the  relationship  between  another  party 
to  the  note  and  himself  is  different  from  that 
exhibited  by  the  note  itself,  namely,  that  of 
surety,  he  must  ordinarily  plead  and  prove 
this  relationship,  as  well  as  knowledge  on 
the  part  of  the  payee  or  holder,  of  its  exist- 
ence, for  the  obvious  reason  that  such  de- 
fense is  affirmative  in  its  character. — Crosby 
V.  Woodbury,  37  C,  1,  11,  89  P.  34. 

(c)  In  an  action  on  an  employee's  bond, 
demanding  moneys  alleged  to  have  been  em- 
bezzled by  such  employee,  the  plaintiff  must 
show  that  the  embezzlement  was  within  the 
terms  and  provisions  of  the  bond. — United 
States  Fid.  &  Guar.  v.  Newton,  50  C.  379,  3S8, 
115  P.  897. 

§8a.    Evidence. 

(a)  In  an  action  on  an  employee's  bond, 
the  complaint  charged  an  embezzlement  of 
the  moneys  and  chattels  of  the  plaintiff, 
within  the  terms  of  the  bond,  and,  though 
a  bill  of  particulars  was  furnished,  no  plea 
denying  possession  by  the  employee  of  the 
moneys  or  chattels  so  mentioned,  was  inter- 
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posed.  The  defendant  was  held  to  admit 
that  the  moneys  and  chattels  described  in 
the  bill  of  particulars  had  been  in  the  em- 
ployee's possession. — ^United  States  Fid.  & 
Guar.  Co.  v.  Newton,  50  C.  379,  388,  116  P. 
897. 

(b)  In  an  action  on  the  official  bond  of  a 
derk  of  the  district  court,  it  was  alleged 
that  a  certain  sum  of  money  came  into  the 
hands  of  the  clerk  in  his  official  capacity, 
and  that  he  had  not  paid  it  nor  delivered  it 
to  his  sQccessor;  held,  that  the  record  of  a 
Judgment  between  other  parties  for  the  re- 
eoyery  of  a  sum  of  money,  reciting  that  it 
had  been  paid  into  court  and  directing  it 
to  be  applied  in  satisfaction  of  the  Judgment, 
is  admissible  in  evidence  to  fix  the  amount 
— McOme  v.  People,  8  A.  430,  46  P.  1083. 

(c)  In  an  action  by  an  insurance  com- 
pany upon  an  agent's  fidelity  bond,  evidence 
offered  by  defendants  to  show  that  money 
remitted  by  the  agent  to  the  company  after 
the  execution  of  the  bond,  embracing  money 
received  for  premiums  on  policies  issued  by 
plalntur  and  other  companies,  was  applied 
by  plaintiff  on  an  indebtedness  of  the  agent 
made  prior  to  the  date  of  the  bond,  was 
properly  excluded  where  there  was  no  show- 
ing or  offer  to  show  how  much  of  the  money 
80  applied  was  received  for  premiums  on 
policies  issued  by  plaintiff  and  how  much 
on  policies  issued  by  other  companies. — 
Thompson  v.  Commercial  Union  Assurance 
Co.,  20  A.  331,  78  P.  1073. 

(d)  In  an  action  by  an  insurance  com- 
pany upon  an  agent's  fidelity  bond  to  recover 
money  collected  by  the  agent  for  the  com- 
pany which  he  failed  to  turn  over  to  the  com- 
pany, monthly  statements  made  by  the  agent 
to  the  ccmipany  in  the  course  of  his  business 
as  agent  for  the  company  showing  the 
amount  of  money  received  for  the  company, 
and  an  admission  of  indebtedness  by  the 
agent  to  a  representative  of  the  company 
made  in  an  attempt  by  the  company  to  effect 
a  settlement  with  the  agent,  were  admissi- 
Ue  in  evidence  against  the  sureties  as  part 
of  the  res  gestce. — Id. 

§88.   Judgment. 

(a)  A  Joint  Judgment  may  be  entered 
against  a  constable  and  the  sureties  on  his 
bond  in  the  first  instance,  but  the  property 
of  the  sureties  shall  not  be  levied  upon 
imder  an  execution  until  the  officer  serving 
the  writ  shall  have  failed  to  find  sufficient 
property  of  the  principal  to  satisfy  it. — 
Newman  v.  People,  4  A.  46,  34  P.  1006. 

V.  SIGHTS  AND  REMEDIES  OF  SURETY. 
§40.   Aa  to  creditor. 

(a)  Where  securities  are  given  by  the 
prhidpal  debtor  a  surety  paying  the  note 
is  subrogated  to  the  right  of  the  payee 
against  the  maker  upon  such  securities. 
This  is  an  equitable  exception  to  the  rule, 
that  payment  by  one  Joint  debtor  discharges 
the  debt  as  to  all.— Pitch  v.  Hammer,  17  C. 
BSl,  31  P.  336. 

(b)  As  a  general  rule,  the  right  of  a 
snre^  on  an  appeal  bond,  with  respect  to 
any  security  which  the  judgment  creditor 
may  subject  to  the  payment. of  his  Judg- 
ment, is  to  resort  to  it  himself  on  paying 


the  Judgment,  and  not  to  compel  the  creditor 
to  resort  to  it— Day  v.  McPhee,  41  C.  467, 
476,  93  P.  670. 

(c)  In  determining  equities  between  a 
creditor  and  sureties  on  a  bond,  where  the 
creditor's  acts  in  releasing  security,  to 
which  the  surety  may  resort  on  payment  of 
a  debt,  would  result  in  loss  to  the  surety, 
the  result  of  the  creditor's  action  is  per- 
suasive in  adjusting  the  equities,  because 
the  right  of  subrogation  of  a  surety  rests 
not  on  contract,  but  on  principles  of  natural 
Justice. — Id. 

§  41.    As  to  principal 

(a)  A  surety  who  has  paid  an  obligation 
has  a  right  of  action  against  his  principal 
for  the  amount  paid,  and  also  against  his 
co-sureties  for  contribution. — Fitch  v.  Ham- 
mer, 17  C.  691.  31  P.  336;  Swem  v.  NeweU, 
19  C.  397,  36  P.  734. 

(b)  The  directors  of  the  Canon  City 
bank  made  their  promissory  note  to  the  Den- 
ver bank,  and  the  amount  thereof  was  de- 
posited in  the  latter  bank  to  the  credit  of 
the  former.  The  directors  received  certain 
assets  of  their  own  bank,  to  indenmify  them 
against  loss  in  the  transaction.  These  were 
collected  in  the  name  of  the  former  bank 
and  credited  upon  the  note.  Held,  that  the 
Canon  City  bank  was  not  liable  to  the  Den- 
ver bank,  upon  the  note;  that  there  was  no 
relation  of  principal  and  surety  between  the 
makers  of  the  note  and  the  Canon  City  bank, 
and  that  an  action  by  the  executrix  of  one 
of  the  directors  under  sec  21  of  the  Code 
was  misconceived. — Cone  v.  First  National 
Bank,  48  C.  485,  111  P.  68. 

948.    As  to  co-surety. 

(a)  A  surety  who  discharges  the  obli- 
gation may  enforce  contribution  from  his 
cosureties  so  as  to  equalize  the  loss.  Each 
surety  is  liable  only  for  his  pro  rata  por- 
tion of  the  whole  amount  paid  calculated  on 
the  basis  of  the  number  of  sureties,  unless 
it  appears  that  some  of  them  are  insolvent, 
in  which  event  the  solvent  sureties  are  lia- 
ble for  their  pro  rata  portion  based  on  the 
number  of  solvent  sureties. — McAllister  v. 
Irwin's  Estate.  31  C.  264.  78  P.  47. 

(b)  If  one  surety  is  primarily  liable,  the 
right  of  the  surety  secondarily  liable,  who 
has  discharged  the  liability,  to  compel  the 
former  to  repay  him,  attaches  immediately 
upon  pa3mient;  and  such  right  is  not  affected 
by  a  subsequent  attempt  of  the  obligee  to 
discharge  the  first  mentioned  surety. — Day 
V.  McPhee,  41  C.  467,  476,  93  P.  670. 

(c)  The  liability  of  a  surety  on  a  bond 
for  the  release  of  an  attachment,  conditioned 
to  pay  the  Judgment  to  a  surety  on  an  ap- 
peal bond  in  case  the  latter  should  pay  it, 
would  not  entitle  the  latter  to  have  the  for- 
mer made  a  party  defendant  in  an  action 
on  the  appeal  bond,  since  such  liability  will 
not  affect  or  postpone  plaintiff's  rights. — Id. 

(d)  Each  of  several  sureties  is  liable  to 
contribute  to  moneys  paid  by  the  other  to 
discharge  the  debt  for  which  all  are  obli- 
gated, unless  there  is  a  contract  express  or 
implied,  for  immunity.  No  such  promise 
is  implied  from  the  fact  that  one  surety 
entered  into  the  contract  at  the  request  of 
the  other,  nor  from  an  assurance  given  at 


Digitized  by 


Google 


3243 


PRINCIPAL  AND  SURETY— PROCEDURE 


3244 


the  time  of  the  request  that  the  party  shall 
not  be  subjected  to  any  loss.^-Chappell  v. 
John,  46  C.  46,  99  P.  44. 

(e)  One  of  two  sureties,  having  pur- 
chased at  foreclosure  sale,  lands  mortgaged 
to  him  by  the  principal  debtor,  as  an  in- 
denmity,  is  liable  to  his  co-surety  for  one- 
half  the  reasonable  value  of  such  lands. 
But  he  is  not  liable  for  anything  in  respect 
to  such  lands  if  subject  to  a  prior  incum- 
brance, until  such  prior  incumbrance  is 
first  satisfied. — Id. 

§48.    Actions  between  co-sureties. 

(a)  If  a  surety  pays  a  note  he  is  entitled 
to  contribution  against  his  co-surety.  By 
the  payment  the  note  is  extinguished,  and 
his  action  against  his  co-surety  is  not  on  the 
note  itself,  but  on  the  implied  assumpsit. — 
Chappell  V.  McKeough,  21  C.  276,  40  P.  769. 

(b)  Sec.  16,  Colo,  civil  code,  provides 
that,  when  a  complete  determination  of  con- 
troversies between  the  parties  to  an  action 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  order  them  to  be 
brought  in.  Held,  that,  where  it  is  alleged 
that  defendant,  a  surety  on  an  appeal  bond, 
was  released  by  plaintiff  destrosring  defend- 
ant's right  to  resort  to  a  bond  given  for 
the  release  of  an  attachment,  the  surety 
on  the  latter  bond  is  properly  made  a  party 
defendant.--Day  v.  McPhee,  41  C.  467,  486, 
93  P.  670. 

PRINCIPALS. 

See  "Homicide,"  sec.  12. 

PRINCIPLES. 

Of  equity,  see  "Equity,"  I  (C). 

PRINTINO. 

See  "Newspapers." 

Abstracts  and  briefs,  see  "Appeal  and  Er- 
ror," sec.  236. 
Of  legislative  bills,  see  "Statutes,"  sec.  9. 

PBIOBITIES. 

See  "Chattel  Mortgages,"  sees.  34-60. 

Between  attachments  and  other  liens  and 
claims,  see  "Attachment,"  sec.  61. 

Of  attorney's  lien,  as  against  judgment  cred- 
itor without  notice,  see  "Attorney  and 
Client,"  sec.  102. 

Of  claims  against  insolvent  corporation,  see 
"Corporations,"  sec.  240. 

Between  executions,  see  "Execution,"  sec.  23. 

Of  right  to  redeem,  see  "Execution,"  sec.  60. 

Of  liens,  see  "Liens,"  sec.  4. 

Between  liens,  see  "Mechanics'  Liens,"  sec. 
51. 

As  between  lien  claimant  and  mortgagee, 
see  "Mechanics'  Liens,"  sec.  62. 

Agreements  affecting  priority  of  mortgages, 
see  "Mortgages,"  sec.  28. 

As  between  mechanic's  lien  and  mortgage, 
see  "Mortgages,"  sec.  29. 

As  between  mortgagees,  see  "Mortgages,"  III 
(C). 

Between  pledgees,  see  "Pledges."  sec.  6. 

Of  lien  of  receivers  certificates,  see  "Re- 
ceivers," sec.  16. 


Of  claims  against  receiver,  see  "Receivers," 

sec.  27. 
Between  appropriations,  of  state  funds,  see 

"States,"  sec.  42. 
Of  taxes  over  other  liens  or  assessments,  see 

"Taxation,"  VI. 
Of  appropriation,  see  "Waters,"  II  (E). 

PRISONS. 

S  1.  Allowing  attorney  to  consult  pHaoner. 
§1.    Allowing  attorney  to  consult  prisoner. 

(a)  The  statute  (Mills'  Stats.,  sec.  210. 
Rev.  Stats.,  sec.  244)  providing  that  all  sher- 
iffs. Jailers,  etc.,  having  custody  of  any  pris- 
oner, shall  admit  any  practicing  attorney 
whom  the  prisoner  may  desire  to  consult, 
to  see  and  consult  with  the  imprisoned 
party  In  private,  and,  refusing,  shall  pay  a 
specified  sum  "to  the  person  aggrieved,"  it 
is  the  prisoner,  and  not  the  attorney,  who 
is  aggrieved.  The  prisoner  alone  is  entitled 
to  the  action— McPhail  v.  Delaney,  48  C.  411, 
110  P.  64. 

(b)  In  an  action  by  attorney  against  the 
jailer,  seeking  to  recover  the  penalty  given 
by  Mills'  Stats.,  sec.  210  (Rev.  Stats.,  sec 
244),  a  general  finding  covers  the  question 
whether  the  attorney  is  the  aggrieved  per- 
son to  whom  the  action  is  given. — McPhail 
V.  Delaney,  48  C.  411.  110  P.  64. 

PRIVILEGE. 

Of   witnesses   as   to   testimony,    see   "Wit- 
nesses," III  (C). 

PRIVILEGEP  COMMUNICATIONS. 

See  "Witnesses,"  II  (D). 
As  defense  to  libel  or  slander,  see  "Libel 
and  Slander,"  sec.  7. 

PRIVITY  OP  CONTRACT. 

See  "Contracts,"  sec.  105. 

PRIZE  FIOHTINO. 

Injunction   to   prevent,   see   "Injjunctions," 
sec.  19. 

PROBABLE  CAUSE. 

Want  of,  in  malicious  prosecution,  see  "Ma- 
licious Prosecution,"  sec.  1. 

PROBATE  COURT. 

See  "Courts,"  sec.  102. 

PROCEEDINO. 

Attacking  Jurisdiction  of  county  courts,  see 
"Courts,"  sec.  101. 

PROCEEDS. 

Of  execution  sale,  see  "Execution,"  sec.  57. 

PROCEDURE. 

See  "Criminal  Law,"  "Motions,"  "Pleading," 

"Trial." 
Local  or  special  laws  as  to,  see  "Statutes," 

sec.  39. 
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PROCESS. 

I.  Nature,  Issuahcb,  Reqxtisttes  and  Valid- 

mr. 

S  1.  Necessity  and  use  in  judicial  pro- 
ceedings. 

§   2.    Form  of  process  in  general. 

f   3.    Authority  to  issue. 

f    4.     Time  for  issuance. 

f   5.    Requisites  and  validity. 

§   6.    Name  in  which  the  writ  should  run. 

.§  7.  Requirement  as  to  appearance  and 
pleading. 

f   8.    Notice  of  relief  to  he  demanded. 

§   9.     Teste,  signature  and  seal. 

f  10.    Alias  and  pluries  writs. 

II.  Service. 

(a)  personal  service  in  general. 

§  11.    What  law  governs  mode  of  service. 

$  12.    Necessity  for  service. 

f  13.    AutJiority  or  capacity  to  serve. 

§  14.    Party  or  person  interested. 

S  15.    Persons  to  he  served. 

%  16.    Service  on  nonresidents. 

S  17.    Time  for  service. 

§  18.    Mode  and  sufficiency  of  service. 

§  19.    Acceptance   or   acknowledgment   of 

service. 
§  20.    Service  of  second  summons  pending 

miytion  to  quash  first. 
§  21.    Waiver  of  service  of  process. 
§  22.    Exemption  from  service  of  process. 

(b)  publication  or  other  notice. 

§  23.  Actions  and  proceedings  in  which 
puhlicaiion  is  authorized. 

§  24.  Necessity  for  compliance  with  statu- 
tory provisions. 

f  25.    Time  for  application. 

f  26.    Grounds  and  conditions  precedent. 

§  27.  Affidavits  to  support  application  for 
order  for  puhlicaiion,  in  general. 

f  28.    Mode  and  sufficiency  of  puhlication. 

§  29.    Operation  and  effect. 

(C)      RETURN    AND   PROOF   OF    SERVICE. 

1 30.  Form  and  requisites  of  return  or 
certificate. 

§  31.    Name  of  defendant. 

$  32.    Sufficiency  of  service. 

§  33.  Conclusiveness  of  return  or  certifi- 
cate. 

§34.    Collateral  attack. 

I  35.  Grounds  for  impeaching  or  contra- 
dicting. 

1 36.    Evidence  as  to  service. 

III.  Defects,  Objections  and  Amendment. 
§  37.    Invalidity  or  irregularity  of  process 

and  service  in  general. 

§38.  Defects  and  irregularities  in  proc- 
ess. 

§39.    Parties  entitled  to  ohject. 

§40.     Time  for  ohjection. 

§  41.     Time  for  amendment. 

§  42.    Amendment  of  defects. 

§  43.    Writ  or  other  process  or  notice. 

§44,    Return  of  proof  of  service. 

§  45.    Waiver  of  defects  and  ohjections. 

See  ••Divorce,"  sec.  12. 

Inclusion  in  record,  see  ''Appeal  and  Error/' 

sec.  187. 
Appearance   as   waiver,   see   "Appearance," 

sec.  3. 


Abuse  of,  as  contempt,  see  "Contempt,"  sec. 
10. 

Against  corporation,  see  "Corporations,"  sec. 
222. 

Service  on  foreign  corporation,  see  "Corpo- 
rations," sees.  266,  271. 

Issuance  and  service  in  justice  courts,  see 
••Justices  of  the  Peace,"  sees.  31,  32. 

Manner  of  service  in  proceedings  to  fore- 
close lien,  see  "Mechanics'  Liens,"  sec.  63. 

In  prosecutions  for  violations  of  ordinance, 
see  "Municipal  Corporations,"  sec.  187. 

In  actions  against  partnership,  see  •'Part- 
nership," sec.  58. 

Service  on  railroad,  see  "Railroads,"  sec.  4. 

Liability  of  officer  for  false  return,  see  "Sher- 
iffs and  Constables,"  sec.  27. 

Justification  under  voidable  but  not  void 
process,  see  "Sheriffs  and  Constables,"  sec. 
32. 

As  evidence  in  actions  on  official  bonds,  see 
"Sheriffs  and  Constables,"  sec.  49. 

Powers  and  duties  of  sheriffs  and  constables 
in  executing,  see  "Sheriffs  and  Constables," 

Service  of  process  on  Sunday,  see  •'Sunday," 

sec.  4. 
Computation  of  time  of  publication  as  to 

Sunday,  see  "Time,"  sec.  5. 
Return  of  officer  as  evidence,  see  •'Trover 

and  Conversion,"  sec.  18. 
In  actions  to  establish  or  contest  wills,  see 

••Wills,"  sec.  30. 

I.    NATURE,  ISSUANCE,  REQUISITES  AND 
VALIDITY. 

§  1.    Necessity  and  use  in  judicial  proceedings. 

(a)  All  persons  whose  rights  are  to  be 
affected  by  an  order,  judgment  or  decree  of 
the  court,  are  entitled  to  notice,  actual  or 
constructive,  of  the  pendency  of  the  pro- 
ceedings against  them. — Hanna  v.  Palmer, 
6  C.  156. 

(b)  A  defendant  who  files  a  cross-com- 
plaint is  not  required  to  cause  a  summons 
to  be  served  upon  either  the  original  plain- 
tiff or  any  of  his  codefendants. — Barnes  v. 
Colo.  SpKS.  &  C.  C.  D.  Ry.  Co.,  42  C.  461, 
469,  94   P.   570. 

(c)  Where  the  record  of  an  action  to 
foreclose  a  miner's  lien  fails  to  show  the 
issuance  of  a  summons,  and  it  appears  that 
the  defendant  Is  a  non-resident,  and  that 
publication  was  not  made,  the  judgment  will 
be  set  aside.— Lomax  v.  Besley,  1  A.  21,  27 
P.  167. 

§  2.    Form  of  process  in  zeneial. 

(a)  Necessary  constituents  of  a  sufficient 
writ,  stated.— Archibald  v.  Thompson,  2  C. 
390. 

(b)  A  summons  giving;  the  name  of  one 
defendant  followed  by  the  contraction  et  al. 
would  not  be  a  compliance  with  a  section 
requiring  It  to  give  the  names  of  the  par- 
ties.—Smith  V.  Aurich,  6  C.  388,  392. 

§3.    Authority  to  issue. 

(a)  A  county  judge  may  elect  to  per- 
form the  duties  of  clerk  of  his  court  and 
when  he  does  so  elect  is  authorized  to  Issue 
and  sign  all  processes  from  his  court.  But 
when  a  clerk  has  been  appointed  by  a  county 
Judge,  so  lon^  as  the  appointment  is  not  re- 
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yoked,  the  clerk  or  his  deputy  alone  has 
power  to  discharge  the  clerical  duties  of  the 
office,  and  a  summons  issued  and  signed  by 
the  judge  is  void  notwithstanding  the  dis- 
qualification of  the  clerk  to  act  on  account 
of  absence  or  sickness. — McNeyins  v.  McNev- 
ins,  28  C.  245,  64  P.  199. 

§4.    Time  for  issuance. 

(a)  When  summons  is  not  issued  within 
thirty  days  after  complaint  was  filed,  the 
suit  is  properly  dimissed  on  special  appear- 
ance of  defendant  for  the  purpose  of  such 
motion,  and  the  motion  is  not  addressed  to 
the  discretion  of  the  court. — Steves  v.  Car- 
son, 2  A.  200,  30  P.  1101;  Ckwmbs  v.  Parish, 
6  C.  296. 

§5.    Requisites  and  validity. 

(a)  The  use. of  the  word  territory  Instead 
of  state  held  not  fatal. — Carnahan  v.  Pell, 
4  C.  190. 

(b)  If  a  summons  substantially  complies 
with  all  the  material  requirements  of  the 
statute,  it  will  be  held  valid  though  not 
containing  the  exact  language. — Bamdollar 
V.  Patton,  5  C.  46;  Kimball  v.  Castagnlo,  8  C.  • 
525,  9  P.  488. 

(c)  When  the  law  expressly  directs  that 
process  shall  be  in  a  specified  form,  and 
issued  in  a  particular  manner,  such  provi- 
sion is  mandatory,  and  a  failure  to  comply 
with  the  law  in  that  respect  will  render 
such  process  void. — Smith  v.  Aurich,  6  C. 
388. 

§  6.    Name  in  which  the  writ  should  run. 

(a)  A  summons  issued  and  signed  by 
plaintiff's  attorney,  under  act  April  7,  1885, 
is  not  '*process"  within  the  purview  of  the 
constitutional  provision  requiring  all  process 
to  run  in  the  name  of  the  people,  although 
its  service  is  the  statutory  method  of  begin- 
ning a  suit. — Comet  Consol.  Min.  Co.  v. 
Frost,  15  C.  310,  25  P.  506. 

(b)  The  legislature  may  prescribe  the 
form  of  process,  but  in  so  doing  the  pro- 
visions of  the  constitution  must  be  observed, 
and  where  the  constitution  provides  that 
every  summons  shall  run  in  the  name  of 
the  people,  a  summons  in  the  form  given 
in  the  statute,  but  not  in  the  name  of  the 
people,  is  deficient. — Manville  v.  Battle 
Mountain  Co.,  17  P.  126. 

§7.  Requirement  as  to  appearance  and  plead- 
ing, 
(a)  A  summons  which  requires  the  de- 
fendant to  answer  the  complaint  that  "will 
be  filed  in  the  clerk's  office  on  the  second 
Monday  after  service"  thereof,  fixes  that  day 
as  the  time  when  defendant  must  answer, 
and  not  as  the  time  when  the  complaint  will 
be  filed. — Comet  Consol.  Min.  Co.  v.  Frost, 
15  C.  310,  25  P.  506. 

§  8.    Notice  of  relief  to  be  demanded. 

(a)  Under  the  code  the  summons  must 
contain  such  a  statement  of  the  cause  of 
action  as  will  inform  the  defendant  of  the 
particular  transaction  concerning  which  he 
is  called  upon  to  defend. — Smith  v.  Aurich, 
6  C.  388. 

(b)  In  actions  for  tort  the  summons  must 
noti^^  defendant  that  upon  failure  to  appear 


and  defend  the  plaintiff  will  apply  to  the 
court  for  the  full  relief  demanded  in  the 
complaint.— Atchison,  T.  &  S.  F.  R.  Ca  ▼. 
Nlcholls,  8  C,  188,  6  P.  512. 

(c)  Sufficient  showing  of  nature  of  the 
action  on  face  of  summons  on  an  insurance 
policy.—Tabor  v.  Goss  &  Phillips  Mfg.  Ca, 
11  C.  419,  18  P.  537. 

(d)  Sec  34  of  the  code  of  1887  did  not 
require  that  a  summons  should  contain  a 
statement  of  the  nature  of  the  action,  if 
a  copy  of  the  complaint  was  served  there- 
with; and  when  the  return  of  the  sheriil 
showed  that  a  copy  of  the  complaint  had 
been  served  with  the  summons,  the  court 
acquired  Jurisdiction  to  enter  the  default 
of  the  defendant  on  his  failure  to  appear. — 
Swem  V.  Newell,  19  C.  397,  35  P.  734. 

(e)  According  to  amended  sec.  34,  the 
summons  is  not  rendered  void  or  erroneous 
by  reason  of  a  defective  statement  of  the 
relief  demanded,  provided  such  statement  be 
not  manifestly  misleading. — Burkhardt  v. 
Haycox,  19  C.  339,  35  P.  730. 

(f )  Summons  which  fails  to  comply  with 
the  provisions  of  the  code  of  1889,  which 
provides  that  it  shall  briefiy  state  the  sum 
of  money  or  other  relief  demanded  in  the 
action,  is  fatally  defective,  and  motion  to 
quash  should  be  sustained. — Farris  v.  Wal- 
ter, 2  A.  450,  31  P.  231. 

(g)  In  an  action  upon  several  counts 
for  goods  sold  to  defendant  by  different  per- 
sons and  the  accoimts  therefor  assigned  to 
plaintiff,  a  summons  which  stated  the  action 
upon  an  overdue  book  account  for  goods, 
wares  and  merchandise  sold  and  delivered 
by  plaintiff  was  technically  incorrect,  but 
where  defendant's  motion  to  set  aside  the 
judgment  alleged  that  he  never  saw  the  sum- 
mons and  was  not  Informed  as  to  the 
amount  and  extent  of  plaintiff's  daim,  the 
mistake  in  the  summons  could  not  have 
misled  defendant  or  prejudicially  affected  his 
rights,  and  was  insufficient  to  set  aside  the 
judgment. — Donald  v.  Bradt,  15  A.  414,  62 
P.  580. 

§  9.    Teste,  signature  and  seal. 

(a)  The  probate  judge  should  teste  and 
sign  process  only  when  he  Elects  to  perform 
the  duties  which  would  otherwise  devolve 
upon  the  clerk,  and  in  all  other  cases  proc- 
ess should  be  tested  and  signed  by,  and  la 
the  name  of,  the  clerk. — D.  S.  P.  ft  P.  Ry. 
V.  Woodward,  4  C.  1. 

(b)  A  paper  in  the  form  of  process  has 
not  that  character,  unless  authenticated  by 
the  officer  appointed  by  law  to  open  process. 
—Ware  v.  Mosher,  52  C.  318,  121  P.  751. 

(c)  It  is  not  a  sufficient  ground  to  quash 
a  summons  that  it  was  signed  by  the  attor- 
neys of  the  plaintiff,  and  was  not  under  the 
seal  of  the  court. — Rand  v.  Pantagraph  Co., 
1  A.  270,  28  P.  661. 

§  10.    Alias  and  pluries  writs. 

(a)  Alias  summons  may  properly  issue 
as  to  defendant  named  in  the  complaint, 
after  the  lapse  of  many  terms  subsequent 
to  the  institution  of  the  cause,  even  though 
no  formal  order  of  continuance  has  been 
made  in  the  meantime,  and  though  judgment 
has  been  rendered  as  to  other  defendants, 
and  affirmed  on  appeal.    The  cause  is  con- 
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tiBued  from  term  to  term,  by  operation  of 
law,  mitil,  in  some  manner,  final  Judgment 
is  rendered.  (Rev.  Code  sec.  43). — Kingsley 
V.  Clark.  57  C.  362,  141  P.  464. 

(b)  The  clerk  of  a  court  has  authority 
to  issue  an  alias  summons  without  an  order 
of  court  where  the  original  has  been  de- 
stroyed. Where  an  aiia$  summons  was  is- 
sued without  an  order  of  court  and  served 
it  will  be  presumed  that  the  original  was 
destroyed  before  the  issuance  of  the  aliaa 
and  that  the  clerk  had  knowledge  of  its 
destruction  and  issued  the  alias  upon  proper 
application. — Barra  v.  People,  18  A.  16,  69 
P.  1074, 

n.    SERVICE. 

(A)  PERSONAL  SERVICE  IN  GENERAL. 

§  11.    What  law  governs  mode  of  service. 

(a)  The  manner  of  serving  process  is 
r^ulated  by  the  law  of  the  territory,  and 
not  by  the  equity  rules  of  United  States 
courts. — Palmer  v.  Cowdrey,  2  C.  1. 

§12.    Necessity  for  service. 

(a)  It  is  error  to  enter  Judgment  against 
parties  who  have  not  been  served  with  proc- 
ess.— Dorsett  v.  Crew,  1  C.  18;  Langley  v. 
Grill,  1  C.  71. 

§  18.    Authority  or  capacity  to  serve. 

(a)  Where  a  sheriff  is  a  party  to  a  cause 
pending  in  the  probate  court,  the  coroner 
is  the  proper  ofiScer  to  execute  process  issu- 
ing out  of  such  court  in  such  case. — Coon  v. 
Rigden,  4  C.  275. 

(b)  Under  the  statute  (R.  S.  1868,  p. 
524,  sec.  13),  a  constable  has  the  same  au- 
thority as  a  sheriff  to  execute  a  writ  of 
fL  fa,y  issued  out  of  a  probate  court. — Car- 
nahan  v.  Pell,  4  C.  190. 

(c)  An  ofiScer  cannot  execute  prdcess  un- 
less it  is  directed  to  him  for  service,  or  to 
the  class  of  officers  to  which  he  belongs. — 
Porter  v.  Stapp,  6  C.  32. 

(d)  Sec.  869  MiUs'  Ann.  Stats.,  which 
provides  that  whenever  any  party,  his  agent 
or  attorney,  shall  make  and  file  with  the 
clerk  of  the  proper  court  an  affidavit  stating 
that  he  believes  that  the  sheriff  will  not, 
by  reason  of  either  partiality,  prejudice, 
consanguinity  or  interest,  faithfully  perform 
his  duties  in  any  suit  commenced  or  about 
to  be  commenced  in  such  court,  the  derk 
shall  issue  process  in  such  suit  to  the  coro- 
ner, who  shall  execute  the  same,  is  manda- 
tory; and  the  fact  that  a  party  filed  with 
his  affidavit  a  motion  addressed  to  the  court 
did  not  authorize  the  opposing  party  to  file 
counter-affidavits,  nor  authorize  the  court  to 
exercise  its  discretion  in  granting  or  refus- 
ing such  motion. — Litch  v.  People  ex  rel. 
Town  of  SterUng.  19  A.  435,  75  P.  1132. 

(e)  Where,  under  the  laws  of  the  state, 
a  sheriff  may  appoint  a  person  to  perform  a 
special  service,  a  marshal,  under  sec.  788 
of  the  revised  statutes,  has  the  same  au- 
thority, and  the  person  so  appointed  by  him 
as  an  officer  de  facto,  and  a  person  served 
with  process  by  such  appointee  can  not  dis- 
pute his  authority  on  the  ground  that  he 
had  not  taken  the  oath  of  office. — ^Hyman  v. 
Chales,  12  F.  355;  3  C.  L.  R.  24. 


§  14.    Party  or  person  interested. 

(a)  The  service  of  a  summons  by  a  plain- 
tiff in  the  cause  is  void,  and  a  Judgment 
entered  in  the  absence  of  the  defendant 
upon  such  service  is  a  nullity. — Toenniges 
V.  Drake,  7  C.  471,  4  P.  790. 

(b)  The  provision  of  the  code  (Rev. 
Code  sec  39)  that  the  summons  shall  be 
served  by  the  sheriff,  his  deputy,  "or  any 
person  not  a  party  to  the  action"  does  not 
authorize  service  by  the  plaintiff's  attorney. 
A  Judgment  recovered  upon  such  service 
may  be  vacated  by  an  action  brought  directly 
for  that  purpose. — Nelson  v.  Chittenden,  53 
C.  30,  123  P.  656;  Nelson  v.  Chittenden,  23 
A.  123,  127  P.  923. 

§15.    Persons  to  be  served. 

(a)  Service  on  individuals  by  name  de- 
scribed in  the  process  as  defendants  is 
void  service  6n  a  corporation  the  real  de- 
fendant on  the  record. — San  Juan  &  St  L. 
M.  A  S.  Co.  V.  Finch,  6  C.  214,  223. 

§16.    Service  on  nonresidents. 

(a)  In  an  action  on  a  foreign  Judgment 
rendered  against  a  domestic  corporation,  it 
was  found  that  no  fraud  was  practiced  to 
procure  the  presence  of  its  president  within 
the  Jurisdiction  of  the  foreign  court  when 
process  was  served,  that  a  large  part  of  the 
business  between  the  parties  from  which 
the  action  arose  wap  transacted  there,  that 
the  indebtedness  was  payable  there,  that  at 
the  time  of  the  service  the  president  was 
actually  engaged  in  the  settlement  of  the 
accounts  and  actually  ordered  more  goods 
from  plaintiff  for  his  company,  and  that  he 
also  transacted  business  for  his  company, 
as  president,  with  a  third  party.  Held,  that 
the  defendant  was  lawfully  summoned  by 
such  foreign  court,  and  that  the  Judgment 
there  rendered  is  a  valid  personal  Judgment 
against  such  domestic  corporation. — Plattner 
Implement  Co.  v.  Bradley,  Alderson  &  Co., 
40  C.  95,  105,  90  P.  86. 

§  17.    Time  for  service. 

(a)  Process  should  be  personally  served 
where  the  defendant  is  within  the  Jurisdic- 
tion, and  for  that  purpose  the  officer  should 
hold  the  summons  until  the  return  day. — 
Palmer  v.  Cowdrey,  2  C.  1. 

(b)«  Except  in  the  few  cases  specially 
provided  for  by  statute,  the  service  of  proc- 
ess in  a  civil  action  on  Sunday  would  be 
invalid.— Schwed  v.  Hartwitz,  23  C.  187,  47 
P.  295. 

§  18.    Mode  and  sufficiency  of  service. 

(a)  Sec  30  of  the  act  of  March  14,  1877, 
providing  for  the  formation  of  corporations, 
which  provided  for  service  of  summons  in 
suits  against  them,  was  repealed  by  impli- 
cation by  sec  37  of  the  code  of  that  year. — 
Little  Bobtail  Gold  Min.  Co.  v.  Lightbourne, 
10  C.  429,  15  P.  785. 

(b)  Under  sec  267,  for  the  purpose  of 
serving  a  summons  a  defendant  corporation 
is  to  be  found  only  in  the  county  where  the 
principal  office  of  the  corporation  is  kept, 
or  its  principal  business  carried  on,  subject 
to  the  exceptions  named  in  the  section. — 
Western  U.  Tel.  Co.  v.  Conant,  11  C.  Ill, 
17  P.  107, 
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(c)  Under  code  of  1883,  sec  40»  providing 
that,  in  a  suit  against  a  corporation,  service 
shall  be  made  on  the  president,  cashier, 
treasurer  or  gener^d  agent,  a  suit  against  a 
mining  company  is  not  properly  commenced 
by  service  on  the  foreman  of  one  of  Its 
mines,  who  is  under  the  orders  of  its  general 
agent. — Great  West  Min.  Ca  v.  Woodmas  of 
Alston  M.  Co.,  12  C.  46,  20  P.  771. 

(d)  To  bind  a  corporation  service  must 
be  upon  the  identical  agent  provided  by 
the  statute. — Great  West  Min.  Co.  v.  Wood- 
mas of  Alston  Min.  Co.,  12  C.  46,  51,  20  P. 
771. 

(e)  Service  upon  the  vice  president  of 
a  corporation  is  sufficient  even  though  the 
return  does  not  show  that  the  president 
could  not  be  found  in  the  county. — Comet 
Consol.  Min.  Co.  v.  Frost,  15  C.  310,  25  P. 
506. 

(f)  Sec.  14,  Mills'  Ann.  Code,  provides 
that,  when  two  or  more  persons  are  asso- 
ciated in  business  under  a  common  name, 
the  associates  may  be  sued  by  the  common 
name,  the  summons  being  served  on  one  or 
more  of  them,  but  that  the  Judgment  in  such* 
cases  shall  bind  only  the  Joint  property  of 
the  associates,  and  the  separate  property  of 
the  party  served.  Held,  that  a  firm,  two 
members  of  which  were  served,  was  properly 
before  the  court  for  the  purpose  of  deter- 
mining the  partnership  interests  in  the  mat- 
ter in  controversy. — Barnes  v.  Colo.  Springs 
&  C.  C.  D.  Ry.  Co.,  42  C.  461,  465,  94  P.  570. 

(g)  In  an  action  to  recover  on  a  money 
demand  growing  out  of  a  contract,  service 
upon  defendant  in  a  county  other  than  that 
in  which  the  action  is  commenced  does  not 
give  the  court  jurisdiction  without  the  acqui- 
escence of  the  defendant. — Pearse  v.  Borde- 
leau,  3  A.  351,  33  P.  140. 

§  19.    Acceptance  or  acknowledgment  of  serv- 
ice. 

(a)  Receiving  copy  of  summons  beyond 
the  state  and  returning  it  to  the  plaintiff 
in  the  state  with  acknowledgment  of  service 
is  "valid  and  sufficient  service."— Seeley  v. 
Taylor,  17  C.  70,  78,  28  P.  461,  723. 

(b)  By  sec  33  of  the  code  a  summons 
in  a  civil  action  must  be  signed  by  the  clerk 
and  issued  under  the  seal  of  the  court,  or 
it  must  be  signed  and  issued  by  the  attorney 
for  the  plaintiff.  A  summons  not  Issued  and 
signed  either  by  the  clerk  or  plaintiff's  at- 
torney is  no  summons,  and  an  acceptance  of 
service  of  a  purported  summons  which  was 
signed  by  neither  the  clerk  nor  plaintiff's 
attorney  would  be  no  acceptance  of  service 
of  summons. — Russell  v.  Craig,  10  A.  428, 
51  P.  1017. 

§  20.  Service  of  second  summons  pending  mo- 
tion to  quash  first, 
(a)  Defendant  was  not  required  to  ap- 
pear and  answer  the  complaint  in  obedience 
to  a  second  summons  while  his  motion  to 
quash  the  first  was  pending. — Parris  v.  Wal- 
ter, 2  A.  450,  31  P.  231. 

§  21.    Waiver  of  service  of  process. 

(a)  In  an  action  on  a  promissory  note 
with' a  clause  authorizing  any  attorney  to 
enter  the  appearance  of  the  maker  in  any 
jaction  brought  thereon,  the  attorney's  ap- 


pearance is  a  waiver  of  service. — ^Pierce  v. 
Hamilton,  55  C.  448,  135  P.  796. 

§  22.    Exemption  from  service  of  process. 

(a)  A  party  going  into  another  state  as 
a  witness,  or  as  a  party  under  process  of  a 
court  to  attend  upon  the  trial  of  a  cause, 
is  exempt  from  process  while  attending  such 
trial.— Brooks  v.  Farwell,  1  McC.  132,  2 
McC.  220,  4  F.  166. 

(B)     PUBLICATION  OR  OTHER  NOTICE. 

§23.  Actions  and  proceedings  in  which  publi- 
cation is  authorized, 
(a)  Service  of  summons  by  publication 
can  be  made  only  in  cases  of  attachment, 
foreclosure,  claim  and  delivery,  divorce,  or 
other  proceedings  where  specific  property  is 
to  be  affected,  or  the  procedure  is  known 
as  a  proceeding  in  rem.  To  render  a  publi- 
cation of  summons  effective  for  any  pur- 
pose, it  must  be  made  in  one  of  the  enu- 
merated cases. — Hanscom  v.  Hanscom,  6  A. 
97,  39  P.  885. 

§  24.    Necessity  for  compliance  with  statutory 
provisions. 

(a)  Where  service  by  publication  is  re- 
lied upon,  it  must  be  in  a  case  and  under 
circumstances  wherein  that  mode  of  acquir- 
ing jurisdiction  is  authorized  by  the  statute, 
and  the  material  requirements  of  the  statute 
must  be  complied  with. — Brown  v.  Tucker, 
7  C.  30,  1  P.  221;  Beckett  v.  Cuenin,  15  C. 
281,  25  P.  167;  Everett  v.  Connecticut  Mut 
Life  Ins.  Co.,  4  A.  509,  36  P.  616;  Davis  v. 
Mouat  Lbr.  Co.,  2  A.  381,  31  P.  187. 

(b)  The  statute  authorizing  constructive 
service  of  summons  by  publication  is  in  dero- 
gation of  the  common  law  and  must  be 
strictly  pursued  in  every  material  require- 
ment.—Israel  V.  Arthur,  7  C.  5,  1  P.  438; 
O'Rear  v.  Lazarus.  8  C.  608,  9  P.  621. 

(c)  A  compliance  with  the  statute  must 
affirmatively  appear  of  record,  even  in  courts 
of  superior,  and  general  jurisdiction. — O'Rear 
V.  Lazarus,  8  C.  608,  9  P.  621. 

(d)  If  the  provisions  of  the  statute  are 
not  complied  with,  the  judgment  is  void. — 
Trowbridge  v.  Allen,  48  C.  419,  110  P.  193. 

§  25.    Time  for  application. 

(a)  In  an  action  against  a  foreign  cor- 
poration where  summons  was  by  publica- 
tion, and  where  defendant  was  present  by 
its  attorney  objecting  to  the  service,  a  delay 
of  four  months,  after  the  return  of  the 
sheriff  that  defendant  could  not  be  found  in 
his  county,  before  publication  of  summons, 
was  not  fatal  to  the  service  so  as  to  justify 
the  reversal  of  the  judgment. — Eagle  Gold 
M.  Co.  V.  Bryarly,  28  C.  262,  65  P.  52. 

§26.    Grounds  and  conditions  precedent. 

(a)  A  return  of  non  inventus  made  before 
the  return  day  of  the  writ,  is  not  in  com- 
pliance with  the  law  requiring  service  of 
notice  to  defendants,  and  will  not  support 
a  notice  by  publication.  (R.  S.  1868,  p.  94, 
sec.  8). — Vance  v.  Maroney,  4  C.  47;  Palmer 
V.  Cowdrey.  2  C.  1. 

(b)  The  return  of  a  summons  non  in- 
ventuSj  on  the  same  day  it  was  issued,  will 
not  support ».  notice  by  publication^  and  the 
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court  has  no  authority  to  proceed  to  hear 
and  determine  the  cause;  and  where  the 
defendant  in  such  record  objected  to  its 
introduction  as  evidence  against  her  in  an- 
other action  upon  the  ground  that  the  court 
liad  no  jurisdiction  to  render  the  decree 
therein:  Held,  that  the  objection  was  well 
taken.— Clayton  v.  Clayton,  4  C.  410. 

(c)  Where  service  of  summons  "by  publi- 
cation was  quashed  because  the  affidavit  for 
publication  was  made  before  the  sheriff  had 
returned  the  summons  with  his  certificate 
tbat  defendant  could  not  be  found  in  his 
county,  it  was  not  necessary  to  issue  and 
have  the  sheriff  return  an  alias  summons 
before  ordering  service  by  publication,  and 
a  delay  of  five  months  between  the  return 
of  the  original  summons  by  the  sherifT  and 
the  making  of  the  order  of  publication  did 
not  Invalidate  the  order  of  publication  nor 
render  the  service  void. — Richardson  v. 
Wortman,  34  C.  374.  83  P.  381. 

§27.    Affidavits  to  support  application  for  or- 
der for  publication,  In  general. 

(a)  A  valid  order  for  the  publication  of 
summons  must  be  based  upon  an  affidavit 
showing  affirmatively  that  a  cause  of  action 
exists  against  the  defendant  and  In  favor 
of  the  plaintiff. — Beckett  v.  Cuenin,  15  C. 
281,  25  P.  167.  Compare  Calvert  v.  Calvert, 
15  C.  390,  24  P.  1043. 

(b)  An  affidavit  for  the  publication  of  a 
summons  against  an  absent  party  which 
does  not  state  that  a  cause  of  action  exists 
against  the  defendant,  or  that  the  defendant 
is  a  necessary  or  proper  party  to  the  action, 
is  insufficient  to  warrant  an  order  of  pub- 
lication. An  affidavit  for  such  purpose, 
sworn  to  before  the  attorney  of  the  plain- 
tiff, should  not  be  received.  Courts  acquire 
no  jurisdiction  through  publication  based 
on  such  affidavits. — Frybarger  v.  McMillen, 
15  C.  349.  25  P.  713. 

(c)  The  making  of  the  affidavit  for  pub- 
lication by  the  attorney  criticised  by  the 
court—Morton  v.  Morton,  16  C.  358,  27  P. 
718. 

(d)  To  confer  jurisdiction  of  the  person 
by  constructive  service  of  process  the  stat- 
ute must  be  strictly  complied  with.  Where 
the  record  shows  such  service  by  publication 
only,  upon  an  affidavit  containing  no  posi- 
tive  averment  of  defendant's  non-residence, 
no  averment  at  all  of  defendant's  departure 
from  the  state  or  his  concealment  to  avoid 
process,  nor  of  his  post  office  address,  the 
judgment  is  a  nullity  and  may  be  assailed 
even  collaterally,  by  any  one  with  whose 
rights  it  conflicts. — Empire  Ranch  ft  Cattle 
Co.  V.  Coldren.  51  C.  115,  121.  117  P.  1005; 
Millage  v.  Richards,  52  C.  512,  122  P.  788; 
Empire  Ranch  ft  Cattle  Co.  v.  Saul.  22  A. 
605, 127  P.  123;  Lougee  v.  Beeney,  22  A.  603, 
126  P.  1102. 

(e)  In  an  action  against  several,  an  af-  ' 
fidavit  which  shows  that  after  the  exercise 
of  due  diligence  neither  the  residence  or 
post  office  address  of  the  defendants,  or 
either  of  them,  can  be  ascertained,  and  that 
they  "either  reside  out  of  the  state  or  have 
departed  therefrom  without  any  Intention 
of  returning,  or  concealed  themselves  to 
avoid  the  service  or  process,"  is  sufficient 
to  support  a  service  of  jthe  summons  by 


publication  (Mills'  Code  sec.  41,  Rev.  Code 
sec.  45). — Greene  v.  Gibson,  53  C.  346,  127 
P.  239. 

(f)  An  affidavit  for  publication  of  sum- 
mons made  by  the  plaintifTs  attorney  on 
information  and  belief  is  defective  and  in- 
sufficient Without  some  showing  of  right, 
authority  and  capacity,  an  attorney  cannot 
make  an  affidavit  which  will  be  sufficient  to 
uphold  an  order  for  such  substituted  ser- 
vice.—Sylph  Mln.  ft  M.  Co.  V.  Williams.  4  A. 
345.  36  P.  80. 

(g)  Affidavit  for  publication  made  by  at- 
torney. The  affidavit  for  the  order  of  pub- 
lication must  be  by  a  party.  An  attorney 
of  the  party  is  not  competent  to  make  it. 
— Everett  v.  Connecticut  Mut.  Life  Ins.  Co.. 
4  A.  509,  36  P.  616;  Sayre  Newton  Lbr.  Co. 
V.  Park,  4  A.  482.  36  P.  445. 

(h)  A  decree  upon  substituted  service  of 
process,  based  on  an  affidavit  which  fails 
to  give  the  post  office  address  of  defendant, 
or  state  that  it  was  unknown  to  the  affiant, 
is  void. — Empire  Ranch  ft  C.  Co.  v.  Howell, 
22  A.  389,  125  P.  592;  Empire  Ranch  ft  C. 
Co.  V.  Gibson,  22  A.  617.  126  P.  1103;  Em- 
pire Ranch  ft  C.  Co.  v.  Smith,  23  A.  53,  127 
P.  449;  Empire  Ranch  ft  C.  Co.  v.  Irwin.  23 
A.  206,  128  P.  867;  Norris  v.  Kelsey,  23  A. 
555,  130  P.  1088;  Watkins  v.  Perry,  25  A. 
425,  139  P.  551. 

(i)  There  were  several  defendants,  one 
of  them  a  Colorado  corporation  which  could 
reside  nowhere  but  in  Colorado.  The  affi-  * 
davit  to  support  an  application  for  the  pub- 
lication of  the  summons  stated  that  all  these 
defendants  ''either  reside  out  of  this  state, 
or  have  departed  thence,  without  any  inten- 
tion of  returning,  or  conceal  themselves  so 
as  to  avoid  service  of  process."  Held,  that 
these  averments,  as  applied  to  many  de- 
fendants, individual  and  corporate,  taken  in 
connection  with  the  failure  to  give  the  post 
>office  address  of  any  defendant,  or  to  state 
\that  the  address  was  unknown,  suggest  an 
ieffort  to  conceal,  rather  than  to  provide,  in- 
formation of  the  suit.  As  to  a  Colorado  cor- 
poration, it  was  noted  that  the  affidavit 
could  not  be  true;  that  such  a  corporation 
cannot  depart  the  state  nor  conceal  itself. 
lAnd,  it  appearing  that  this  corporation,  be- 
ing trustee  in  a  deed  of  trust  under  which 
the  defendant  claimed  title  to  the  lands  in 
litigation,  it  was  not  reasonable  to  sup- 
pose that  if  the  summons  had  reached  the 
/Corporation  it  would  not  have  been  com- 
municated to  the  defendant. — Gibson  v.  Wag- 
ner, 25  A.  129,  136  P.  93. 

(j)  No  provision  of  the  code  allows  the 
statement  on  information  and  belief  of  any 
of  the  matters  required  to  be  stated  in  an 
affidavit  to  secure  the  service  of  summons 
by  publication.  The  statement  as  to  defend- 
ant's post  office  address,  or  that  it  is  not 
known,  must  be  made  in  positive  terms. — 
Id. 

(k)  Publication  of  the  summons  made 
upon  affidavit  of  the  attorney,  not  showing 
why  it  is  not  made  by  the  plaintiff,  or  in 
which  material  averments  are  made  upon 
information,  or  which  fails  to  show  that 
plaintiff  is  not  informed  of  the  residence  of 
the  defendant,  is  not  a  compliance  with  the 
statute.  Judgment  by  default  thereon  is  void. 
— Mercure  v.  Gibson,  25  A.  391,  138  P.  1013. 
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§88.    Mode  and  sufficiency  of  publication. 

(a)  Default  for  want  of  an  answer  can- 
not be  entered  where  publication  is  made, 
until  the  expiration  of  forty  days  after  the 
completion  of  service. — O'Rear  v.  Lazarus, 
8  C.  608.  9  P.  621;  Skiles  v.  Baker,  6  C.  295; 
Brown  v.  Tucker,  7  C.  30,  1  P.  221. 

(b)  Period  of  time  to  complete  service 
by  publication.— Conley  v.  Morris,  6  C.  212; 
Brown  v.  Tucker,  7  C.  30,  1  P.  221;  Calvert 
▼.  Calvert,  16  C.  390,  24  P.  1043;  Sylph  Min. 
ft  M.  Co.  V.  Williams,  4  A.  345,  36  P.  80. 

(c)  Notice  published  in  each  daily  is- 
sue of  a  newspaper  for  the  full  period  of 
twenty  days  complies  with  the  order  of  court 
requiring  publication  once  a  week  for  three 
successive  weeks. — Orman  v.  Bowles,  18  C. 
463,  33  P.  109. 

(d)  A  motion  to  set  aside  and  vacate  a 
judgment  on  the  ground  that  the  court  had 
no  Jurisdiction  to  render  the  Judgment  be- 
cause the  affidavit  of  the  publisher  showing 
publication  of  summons  failed  to  show  that 
the  paper  had  been  published  in  the  county 
continuously  for  at  least  twenty-six  weeks 
prior  to  the  first  publication,  is  insufficient 
unless  it  shows  that  the  requirement  is  ap- 
plicable by  showing  that  the  county  is  one 
in  which  a  newspaper  has  been  published 
for  the  specified  time. — Donald  v.  Bradt,  16 
A.  414,  62  P.  680. 

§  88.    Operation  and  effect. 

(a)  A  decree  rendered  upon  constructive 
service,  under  the  provisions  of  the  statute 
(R.  S.,  p.  95,  sec.  15),  is  provisional  only; 
it  is  subject  upon  petition  of  the  defendant, 
within  the  time  limited,  to  be  modified  or 
vacated  upon  a  hearing  on  the  merits.  The 
section' contemplates  cases  where  there  has 
been  constructive  service  only,  not  cases  of 
defective  constructive  service;  it  afiTects  the 
decree  as  a  final  decree,  not  as  a  valid  de- 
cree.— Clayton  v.  Clayton,  4  C.  410. 

(b)  Code,  1883,  sees.  44,  45,  authorizing 
service  on  non-residents  by  publication,  and 
making  a  personal  service  of  summons  on 
a  non-resident  out  of  the  state  equivalent 
to  service  by  publication,  do  not  authorize 
the  rendering  of  a  personal  Judgment  on 
such  service. — Denny  v.  Ashley,  12  C.  165, 
20  P.  331. 

(c)  Where  the  service  of  summons  is  by 
publication  the  court  acquires  Jurisdiction 
and  control  of  all  subsequent  proceedings  at 
the  expiration  of  ten  days  from  the  date  of 
the  last  publication. — See  ley  v.  Taylor,  17 
C.  70,  28  P.  461,  723. 

(d)  Where,  in  the  publication  of  a  sum- 
mons, all  the  provisions  of  the  code  have 
been  complied  with,  the  presumption  that 
the  publication  came  to  the  notice  of  the 
defendant  is  conclusive  as  against  collateral 
attack.  The  Jurisdiction  of  the  court  to  de- 
termine the  cause  and  give  Judgment  is  as 
complete  as  upon  personal  service. — ^Webster 
V.  Heginbotham,  23  A.  229,  129  P.  569. 

(e)  The  affidavit  to  secure  publication 
of  the  summons  in  a  civil  action  may  be 
sworn  before  any  officer  authorized  to  ad- 
minister an  oath,  in  any  county. — Gibson  v. 
AusUn,  23  A.  220,  128  P.  859. 

(f)  Constructive  service  of  process,  com- 
plying with  the  statute,  is  as  efiTectual  19s 
persojQftl  service.    That  the  published  sum- 


mons did  not  come  to  the  notice  of  the  de- 
fendant therein  is  unimportant  A  decree 
quieting  title  to  lands  upon  such  service  is 
not  to  be  impeached  and  annulled  by  evi- 
dence aliunde  the  record  that  the  plaintiff 
in  the  action  had  no  title. — Brown  v.  Whet- 
stone, 26  A.  371,  138  P.  61. 

(C)  RETURN  AND  PROOF  OP  SERVICE. 

§  80.    Form  and  requisites  of  return  or  certifi- 
cate. 

(a)  A  return  to  a  summons,  "I  have 
duly  served  the  within  by  reading  the  same 
to  the  within-named  John  C.  Bruce  and  John 
H.  Langley,  not  found  in  my  county,  as  I 
am  therein  commanded,"  is  ambiguous  and 
should  not  be  received. — Langley  v.  GrilL 
1  C.  71. 

(b)  As  to  defendants  who  cannot  be  per- 
sonally served  with  scire  facias  within  the 
Jurisdiction,  the  proper  return  to  be  made 
by  the  sheriff  is  "not  found." — Chase  v. 
People,  2  C.  528. 

(c)  The  return  of  service  on  a  corpor- 
ation should  show  the  inquiry  made  by  the 
officer  making  the  service  in  order  to  ascer- 
tain concerning  the  officers  of  the  corpor- 
ation and  to  show  due  diligence  and  facts 
of  the  service. — Colo.  Iron  Works  v.  Sierra 
G.  Co.,  1  D.  L.  N.  84. 

§  81.    Name  of  defendant 

(a)  In  an  action  against  a  partnership  of 
which  D.  was  a  member,  the  return  of  ser- 
vice of  summons  certified  that  "I  delivered 
a  copy  of  said  summons  to  the  within-named 
D.,  defendant."  Held,  that  where  there  was 
but  one  "D."  mentioned  in  the  summons, 
such  return  is  sufficient  to  show  service  on 
a  member. — Barnes  v.  Colo.  Springs  ft  C.  C. 
D.  Ry.  Co.,  42  C.  461,  466,  94  P.  570. 

(b)  Misnomer  of  the  defendant  in  the 
officer's  return  of  a  Summons  is  immaterial 
if  the  defendant  was  actually  served. — Kav- 
anagh  v.  Hamilton,  63  C.  157,  125  P.  512. 

(c)  Where  the  defendant  was  named  In 
a  summons  as  "Schlacks,"  and  the  sherifTs 
return  showed  service  upon  the  defendant 
"Schlack"  the  variance  was  not  such  defect 
as  would  Justify  the  quashing  of  service  of 
summons. — Schlacks  v.  Johnson,  13  A.  130, 
56  P.  673. 

§  39.    Sufficiency  of  service. 

(a)  A  return  to  a  summons  in  the  fol- 
lowing form  sufficiently  shows  the  date  of 
service:  "February  19,  1874.  I  have  duly 
executed  the  within  by  reading  the  same  to 
the  within-named  J.  U.  M.  as  I  am  therein 
commanded." — ^Marlow  v.  Kuhlenbeck,  2  C. 
602. 

(b)  The  failure  to  show,  in  the  return 
on  a  summons  served  upon  a  corporation, 
that  service  was  had  in  the  county  where 
said  company  kept  its  principal  office  or  car- 
ried on  its  principal  business,  does  not  ren- 
der the  return  defective;  the  law  in  force 
at  the  time  of  service  not  containing  such 
requirements. — Tabor  v.  Goss  ft  Phillips 
Mfg.  Co..  11  C.  419,  18  P.  537. 

(c)  Under  the  code  of  1883,  section  39, 
providing  that  a  stmimons  shall  be  served 
by  the  sheriff  of  the  county  where  defend- 
ant is  founds  or  by  his  deputy,  and  that  it 
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shall  be  returned,  with  the  certificate  of  the 
officer  of  the  service,  to  the  office  from  which 
It  Issued;  and  sec.  47,  providing  that  such 
certificate  shall  be  proof  of  service, — a  re- 
turn dated  at  the  office  of  the  sheriff  of  the 
county  of  defendant's  residence,  stating  that 
the  summons  was  served  personally  by  deliv- 
ering a  copy  to  defendant,  signed  by  the 
sheriff,  by  his  deputy,  Is  sufficient. — Thomas 
v.  Colorado  Nat.  Bank.  11  C.  511,  19  P.  501. 

§  33.    Conclusiveness  of  return  or  certificate. 

(a)  The  recital  of  the  sheriff's  return  of 
summons  that  the  person  served  was  the 
agent  of  defendant  company  may  be  Im- 
peached.— Great  West  Mln.  Co.  v.  Woodmas 
of  Alston  Mln.  Co.,  12  C.  46,  20  P.  771. 

(b)  An  officer's  return  of  service  of  sum- 
mons Is  not  conclusive.  Any  return,  no 
matter  what  Its  recital  of  service,  may  be 
attacked  and  shown  to  be  false  In  a  proper 
proceeding. — DnBois  v.  Clark,  12  A.  220,  55 
P.  760. 

§84.    Collateral  atUck. 

(a)  The  return  of  an  officer  upon  a  writ 
of  attachment  is  conclusive  against  him  and 
the  sureties  on  his  official  bond  and  in  a 
suit  against  an  officer  and  the  sureties  on 
his  bond  It  was  error  to  admit  evidence 
ccmtradlctlng  the  officer's  return. — Bishop  v. 
Poondstone,  11  A.  73,  52  P.  222. 

(b)  A  sherilTs  return  is  conclusive  upon 
him  in  an  action  upon  his  official  bond. — 
Breckcnrldge  Merc.  Co.  v.  Balllf,  16  A.  664, 
66  P.  1079. 

§35.    Grounds  for  impeaching  or  contradicting. 

(a)  Where  it  la  shown  that  a  copy  of 
the  summons  in  a  cause  brought  against  a 
non-resident  defendant  was  properly  ad- 
dressed and  mailed  to  the  defendant,  whose 
place  of  residence  was  well  known,  where 
she  had  resided  for  years,  and  was  accus- 
tomed to  receive  her  mail  matter  regularly, 
bnt  that  the  same  was  not  received  by  her, 
it  will  be  pr^umed,  in  the  absence  of  proof, 
that  the  sender  omitted  to  prepay  the  post- 
age.—Morton  V.  Morton,  16  C.  358,  27  P.  718. 

(b)  The  sheriff  loses  his  official  char- 
acter when  he  passes  out  of  his  own  county. 
In  serving  a  summons  in  another  county 
he  acts  merely  as  an  individual,  and  the 
service  must  be  shown  by  his  affidavit.  His 
mere  return,  unsworn,  is  no  evidence  of  the 
service,  and  judgment  rendered  upon  such 
return  of  service,  not  otherwise  shown  is 
void.— Munson  v.  Pawnee  Cattle  Co.  53  C. 
S37,  126  P.  276. 

§36.    Evidence  as  to  service. 

(a)  In  replevin  plaintiff  will  not  be  per- 
mitted to  prove  declarations  made  by  the 
sheriff  to  contradict  the  coroner's  return  as 
to  the  time  the  writ  of  replevin  was  served. 
— Olenn  v.  Brush,  3  C.  26. 

(b)  To  contradict  the  sheriffs  return  of 
the  service  of  mesTie  process,  and  the  recitals 
of  the  record  declaring  service,  the  evidence 
must  be  clear,  unequivocal,  and  sufficient  to 
eiclnde  all  reasonable  doubt — Pinnacle  Gold 
Mhi.  Co.  V.  Popst,  54  C.  451,  131  P.  413. 

(c)  The  officer's  return  is  not  to  be  im- 
peached by  a  record  kept  in  his  office;  nor 


by  his  statements  orally  made  at  a  later 
date.— Id. 

(d)  The  return  of  the  service  of  a  sum- 
mons was  supported  by  the  testimony  of  the 
officer  who  made  it,  and  the  attorney  who 
directed  it  Testimony  of  one  of  the  defend- 
ants to  the  proceeding  that  eleven  years 
prior  to  his  deposition,  and  when  he  was  a 
mere  boy,  necessarily  having  no  conception 
of  the  purpose  or  effect  of  legal  proceedings, 
he  was  not  served  with  the  summons,  no 
circumstance  being  shown  to  fix  the  occasion 
in  his  mind,  is  not  sufficient — ^Id. 

(e)  The  question  being  whether  the  sum- 
mons was  served  on  the  22nd  or  29th  of  the 
month,  a  certified  copy  from  the  docket  kept 
in  the  sheriff's  office,  showing  service  on 
the  latter  date;  the  account  kept  by  the 
keeper  of  the  livery  stable  at  the  place  of 
service,  showing  that  the  officer  who  made 
the  return  had  a  certain  conveyance  on  the 
29th,  it  not  being  shown  for  what  purpose, 
and  the  statements  of  the  officer,  afterwards 
made  that  whatever  appeared  in  the  sher- 
ilTs docket  was  true,  held,  insufficient  to 
overthrow  the  return  which  showed  service 
on  the  22nd. — Id. 

(f)  Where  in  a  foreclosure  proceeding 
return  of  summons  showed  that  service  was 
made  upon  the  vice  president  of  a  foreign 
corporation  in  a  collateral  atack  upon  the 
proceedings,  evidence  that  the  corporation 
had  an  agent  at  the  time  in  the  county  where 
the  action  was  brought,  duly  appointed  in 
compliance  with  the  statute,  upon  whom 
process  might  have  been  served,  was  im- 
material and  was  properly  excluded,  since 
the  Invalidity  of  the  service  was  shown  by 
the  return.— Venner  v  Denver  Union  Water 
Co.,  15  A.  495,  63  P.  1061. 

m.    D£FECTS,  OBJECTIONS  AKD 
AMENDMENT. 

§  87.    Invalidity  or  irregularity  q|  process  and 
service  in  generaL 

(a)  Where  the  record  states  the  facts 
relied  on  as  constitutional  service,  and  those 
facts  show  clearly,  that  no  Jurisdiction  was 
acquired  thereby,  a  recital  that  legal  ser- 
vice was  had  is  not  conclusive,  and  the 
jurisdiction  may  be  attacked  collaterally. — 
Israel  v.  Arthur,  7  C.  5,  1  P.  438. 

(b)  A  defective  order  for  publication  may 
be  aided  by  the  recitals  of  the  record  to  the 
extent  of  the  point  stated  in  this  instance. 
—Calvert  v.  Calvert,  15  C.  390,  24  P.  1043. 

(c)  A  motion  to  dismiss  an  action  and 
strike  the  complaint  from  the  files  because 
no  summons  had  been  Issued  within  thirty 
days  from  the  date  of  filing  the  complaint, 
as  required  by  the  code,  is  addressed  to  the 
sound  discretion  of  the  court  —  Steves  v. 
Carson,  21  C.  280,  40  P.  569. 

(d)  A  decree  by  default,  upon  mere  pub- 
lication of  the  summons,  upon  an  affidavit 
which  fails  to  comply  with  the  statute  is 
void. — Empire  Ranch  ft  Cattle  Co.  v.  Web- 
ster, 52  C.  216.  121  P.  171;  Millage  v.  Rich- 
ards, 52  C.  612,  122  P.  788. 

(e)  And  under  the  code  provision  (sec. 
84)  errors  or  defects  of  service  not  affecting 
the  substantial  rights  of  the  defendant  are 
disregarded. — ^Webster  v.  Heglnbotham.  23 
A.  229,  129  P,  669. 
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§38.    Defects  and  irregularities  in  process. 

(a)  A  reference  to  the  complaint  for 
particulars  does  not  aid  a  defective  sum- 
mons.—Atchison.  T.  &  S.  F.  R.  Co.  V. 
Nicholls,  8  C.  188.  6  P.  512. 

§39.    Parties  entitled  to  object. 

(a)  The  regularity  of  the  publication 
of  notice  to  a  non-resident  heir,  in  proceed- 
ings in  the  probate  court  by  an  adminis- 
trator to  sell  real  estate  to  pay  debts,  can- 
not be  questioned  in  ejectment  against  the 
purchaser  at  the  sale. — Berrian  v.  Rogers, 
43  P.  467. 

§  40.    Time  for  objection. 

(a)  Objection  to  the  return  of  process 
must  be  made  in  limine^  by  plea  in  abate- 
ment, or  motion. — B.  F.  Salzer  Lbr.  Co.  v. 
Lindenmeier,  54  C.  491.  131  P.  442. 

§41.    Time  for  amendment. 

(a)  Leave  to  file  a  supplemental  record, 
which  will  contain  an  amendment  to  a  scire 
facias  in  respect  to  matters  of  substance, 
will  not  be  allowed  after  error  brought — 
Clelland  v.  People,  4  C.  244. 

§42.    Amendment  of  defects. 

(a)  Under  the  code,  sec.  30,  when  a 
summons  is  quashed  because  fatally  defect- 
ive in  form,  a  new  writ  may  be  awarded  by 
order  of  the  court. — BamdoUar  v.  Patton, 
5  C.  46. 

(b)  An  amendable  writ  is  not  void  nor 
can  it  be  attacked  collaterally. — Smith  v. 
Aurlch,  6  C.  388. 

(c)  Nearly  four  years  after  the  entry  of 
a  final  decree  by  default,  upon  mere  publi- 
cation of  summons,  the  plaintiff  applied  for 
leave  to  amend  the  affidavit  upon  which  the 
order  of  publication  had  been  granted.  Be- 
fore this  motion  was  heard  the  defendant, 
appearing  specially,  moved  to  vacate  the 
judgment.  The  motion  to  amend  the  affi- 
davit was  held  properly  denied,  in  view  of 
the  circumstances. — Millage  v.  Richards,  52 
C.  512,  122  P.  788. 

§43.    Writ  or  other  process  or  notice. 

(a)  Although  the  constitution  requires 
that  "all  process  shall  run  in  the  name  of 
the  people  of  the  state  of  Colorado,"  yet 
the  insertion  of  the  word  "Territory"  Instead 
of  State  in  a  writ  of  execution,  held,  to  be  a 
clerical  misprision  and  amendable. — Cama- 
han  V.  Pell,  4  C.  190. 

(b)  An  amendment  to  a  summons  is 
futile  where  the  defendant  is  not  served 
with  it  as  amended  and  has  only  specially 
appeared. — Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Nicholls.  8  C.  188,  6  P.  512. 

(c)  Action  commenced  before  a  justice 
of  the  peace  against  a  corporation  and  ser- 
vice had  upon  it.  It  appearing  at  the  trial 
that  the  wrong  party  had  been  brought  into 
court,  it  was  attempted  to  cure  the  error  by 
substituting  another  corporation:  Held,  the 
justice  acquired  no  jurisdiction  over  the  sub- 
stituted defendant.-— Union  Pac.  D.  &  G.  Ry. 
Co.  V.  Perkins,  7  A.  184,  42  P.  1047. 

(d)  The  demand  in  the  summons  was 
less  than  the  sum  demanded  in  the  com- 
plaint.   Defendant  was  styled  Sam  in  the 


summons  and  Samuel  in  the  complaint  For 
these  variances  the  process  was  quashed: 
Held,  that  the  amendment  provisions  of  the 
code  should  have  been  applied  and  that 
quashing  was  error. — ^Rlch  v.  Collins.  12  A. 
511,  56  P.  207. 

(e)  In  an  action  upon  a  promissory  note 
where  the  complaint  correctly  stated  the 
names  of  the  makers,  but  the  summons  mis- 
stated the  middle  initial  of  one  of  the  de- 
fendants and  the  summons  was  served  upon 
the  right  defendant  and  he  appeared  spe- 
cially to  move  to  quash  the  summons,  his 
motion  to  quash  was  properly  overruled,  and 
the  summons  was  properly  amended  upon 
motion  of  plaintiff  by  inserting  the  proper 
initial.— Erdman  v.  Hardesty,  14  A.  395.  60 
P.  360. 

(f)  A  summons  signed  by  an  attorney  is 
subject  to  amendment  by  the  court— Id. 

§44.    Return  of  proof  of  service. 

(a)  A  sheriff  may  amend  his  return  to 
a  summons  by  leave  of  the  district  court, 
after  the  record  of  the  cause  has  been  re- 
moved into  the  supreme  court — Anderson 
V.  Sloan,  1  C.  33;  Loveland  v.  Sears.  1  C. 
433. 

(b)  Upon  leave  of  court,  a  sheriff  may 
amend  his  return  on  a  summons  at  a  term 
subsequent  to  that  at  which  judgment  was 
rendered. — Loveland  v.  Sears.  1  C.  433. 

(c)  Applications  by  a  ministerial  officer 
for  leave  to  amend  his  return  upon  process 
are  generally  regarded  with  liberality.  Jus- 
tice, not  only  to  the  officer,  but  to  the  par- 
ties, requires  that  if  he  has  committed  a 
misprision  he  should  have  an  opportunity 
to  correct  it — Golden  Co.  v.  Clark,  3  C.  321. 

(d)  It  is  not  error,  on  application  sup- 
ported by  affidavits  and  notice  to  opposing 
counsel,  to  allow  the  sheriff  to  amend  his 
return  by  correcting  a  misdescription  of  the 
realty  attached. — McClure  v.  Smith,  14  C. 
297,  23  P.  786. 

(e)  Amendments  to  the  officer's  return 
upon  process,  to  correspond  with  the  facts, 
unless  the  party  complaining  has  been  de- 
ceived or  misled  to  his  prejudice,  are  liber- 
ally allowed. — Id. 

(f)  A  return  showed  service  of  sum- 
mons on  M.  J.  M.,  in  189 — ,  the  action  being 

against  D.  J.  M .    In  1904  plaintiff  filed 

a  motion  to  permit  the  former  sheriff  to 
amend  the  return,  attaching  thereto  such 
officer's  affidavit  that  the  summons  was 
served  in  1899  on  D.  J.  M.,  and  by  inadvert- 
ence the  initial  M.  was  written  for  D..  and 
the  figure  9,  indicating  the  year,  was  omitted. 
On  the  hearing,  D.  J.  M.  testified  that  the 
summons  was  never  served  on  him.  and  the 
officer  testified  that  he  wrote  the  return  on 
the  summons,  had  no  independent  recollec- 
tion of  serving  it,  did  not  know  of  any  M. 
J.  M.  in  the  county,  and  had  never  heard  of 
one.  Held,  that  there  was  no  abuse  of  dis- 
cretion in  the  court's  refusing  leave  to 
amend  the  return. — Stubbs  v.  McGillis.  44 
C.  138.  142,  96  P.  1005. 

(g)  An  incorrect  return  may  be  amended 
so  as  to  show  the  facts,  but  the  amendment 
must  be  made  in  the  cause  in  which  the 
writ  issued,  and  when  so  amended  becomes 
the  return. — Bishop  v.  Poundstone.  11  A 
73.  52  P.  2122. 
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§  45.    Waiver  of  defects  and  objections. 

(a)  A  motion  to  quash  though  on  file 
is  waived  where  attorney  allows  trial  to 
begin  before  calling  court's  attention  to  it, 
and  the  record  showing  such  order  of  pro- 
cedure cannot  be  questioned  in  the  appellate 
court— Denver  4b  Rio  G.  R.  Co.  v.  Neis,  10 
C.  66,  14  P.  105. 

(b)  Appeal  waives  defective  service. — 
Colorado  Cent  R.  Co.  v.  Caldwell,  11  C.  545, 
19  P.  642;  Union  Pac,  D.  ft  G.  R.  Co.  v. 
Perkins.  7  A.  184,  42  P.  1047. 

(c)  E^rrors  in  the  service  of  summons  by 
publication  may  be  waived  by  the  appear- 
ance and  answer  of  defendant  to  the  merits. 
—New  York  it  B.  M.  Co.  v.  Gill,  7  C.  100, 
2  P.  5;  People  v.  Weiss-Chapman  Drug  Co., 
10  A.  607,  61  P.  1010. 

(d)  An  appeal  from  a  judgment  of  a 
Justice  of  the  peace  to  the  county  court 
waives  all  irregularities  and  defects  in  the 
form  or  service  of  summons,  or  want  of 
process. — School  Dist  No.  38  Boulder  County 
V.  Waters,  20  A.  106,  77  P.  255. 

PBOOUBINO  CAUSE. 

See  "Brokers,"  sec  17. 

PROFITS. 

1 1.    Who  may  claim. 

Of  member  of  corporation,  see  "Corpor- 
ations," sec  83. 

Division,  among  mining  partners,  see  "Mines 
and  Minerals,"  sec.  277. 

Sharing  of  as  element  of  partnership,  see 
•Tartnership,"  sees.  1-7. 

Individual  profits  from  firm  business,  see 
"Partnership,"  sec.  25. 

§  1.    Who  may  claim. 

(a)  If  the  property  sold  is  more  valuable 
than  the  consideration  expressed  in  the  con- 
tract, the  profits  of  the  bargain  legitimately 
belong  to  the  purchaser. — Herfort  v.  Cramer, 
7   C.   483,  4  P.  896. 

PBOHIBinON. 

L    Natuke  and  Gbounds. 

§    1.    Nature  and  scope  of  remedy. 

§  2.  Existence  and  adequacy  of  other 
remedy. 

S   3.    Discretion  as  to  grant  of  writ. 

§   4.    Acts  in  general. 

§  5.  Acts  and  proceedings  of  courts, 
judges  and  judicial  officers. 

§   6.    Grounds  for  relief  in  general. 

§   7.    Want  or  excess  of  jurisdiction. 

I   8.    Errors  and  irregularities. 

§  9.  Prohibition  ineffectual  or  not  bene- 
ficial. 

§  10.    Persons  entitled  to  relief. 

II.    JuBiSDicnoN,  Pboceedings  Am>  Relief. 
§  11.    Jurisdiction  or  authority  to  issue. 
i  12.    Presentation  of  objections  in  origi- 
nal proceeding. 
5  13.     Time  for  application  and  laches. 
1 14.     Scope    of   inquiry    and    powers    of 
court. 


To  prevent  court   from   acting  wrongfully, 

see  "Injunctions,"  sec,  19. 
Will  not  lie  to  forestall  injunctive  relief,  see 

"Tenancy  in  Common,"  sec.  18. 

I.    NATURE  AND  GROUNDS. 
§  1.    Nature  and  scope  of  remedy. 

(a)  The  writ  of  prohibition  is  a  preroga- 
tive writ  used  with  great  caution  where  the 
ordinary  remedies  provided  by  law  are  not 
applicable  or  adequate,  and  will  not  be  used 
to  correct  an  erroneous  exercise  of  jurisdic- 
tion with  which  an  inferior  court  is  vested. 
— Leonard  v.  Bartels,  4  C.  95. 

(b)  The  object  of  the  writ  of  prohibi- 
tion is  to  restrain  subordinate  judicial  tri- 
bunals from  exceeding  their  jurisdiction. — 
People  ex  rel.  Dougan  v.  District  Court  of 
Lake  County,  6  C.  534. 

(c)  The  writ  of  prohibition  is  usually 
issued  only  to  prohibit  a  future  act,  but 
where  a  district  court  has  already  entered 
an  order  setting  aside  a  judgment  and 
[granting  a  new  trial  as  matter  of  right  in 
an  action  for  possession  of  real  estate  where- 
in the  trial  was  had  after  the  law  granting 
£;uch  right  was  repealed,  the  writ  will  issue 
to  prevent  further  action  and  also  to  undo 
what  has  already  been  done,  by  directing 
the  court  to  set  aside  its  order  vacating  the 
judgment  and  granting  a  new  trial,  and  to 
enter  a  new  order  reinstating  the  judgment 
— People  ex  rel.  Long  v.  Dist.  Ct.  of  Boul- 
der County,  28  C.  161,  63  P.  321. 

(d)  The  writ  of  prohibition  is  not  one 
of  right,  but  may  issue  in  extraordinary 
cases  in  the  exercise  of  a  sound  discretion 
of  the  court  to  which  the  application  there- 
for is  addressed,  but  never  where  the  ordi- 
nary remedies  by  law  are  applicable  and 
adequate.  Neither  should  it  be  permitted 
to  supersede  the  ordinary  functions  of  an 
appeal  or  writ  of  error. — People  ex  rel.  Ad- 
dams  V.  Dist.  Ct.  of  Arapahoe  County,  29 
C.  1,  66  P.  888. 

§2.    Existence  and  adequacy  of  other  remedy. 

(a)  That  a  district  court  has  overruled 
an  objection  to  its  jurisdiction  of  the  sub- 
ject-matter bf  an  action  pending  before  it, 
and  is  about  to  adjudicate  the  cause  on  the 
merits,  will  not  authorize  a  writ  of  prohi- 
bition, as  the  objection  may  be  examined  on 
appeal  or  error. — People  v.  Dist.  Ct.  of  Lari- 
mer County,  11  C.  574,  19  P.  541. 

(b)  The  writ  of  prohibition  does  not  lie 
to  matters  reviewable  by  writ  of  error. — 
Tom  Boy  Gold  Mines  Co.  v.  Dist.  Ct.  of 
Arapahoe  County,  23  C.  441,  48  P.  537. 

(c)  The  mere  fact  that  an  appeal  lies 
from  the  final  judgment  in  a  cause  is  not 
conclusive  against  the  right  to  issue  a  writ 
of  prohibition.  The  writ  may  issue  notwith- 
standing the  right  of  appeal,  if  in  the  judg- 
ment of  the  court  the  remedy  by  appeal  is 
not  plain,  speedy  and  adequate. — People  ex 
rel.  L'Abbe  v.  Dist.  Ct.  of  Lake  County,  26  C. 
386,  58  P.  604. 

(d)  Where  a  party  who  has  been  con- 
victed before  a  police  magistrate  and  in  the 
county  court  of  violating  a  city  ordinance 
from  which  conviction  he  has  taken  the  case 
on  error  to  the  supreme  court,  and  pending 
the  appeal  he  applied  for  and  obtained  an 
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injunction  from  the  district  court  restrain- 
ing the  municipal  authorities  from  enforc- 
ing the  ordinance  against  him  on  the  ground 
that  it  is  unconstitutional,  which  Judgment 
of  the  district  court  was  remoyed  to  the 
supreme  court  by  the  municipal  authorities 
for  review,  the  supreme  court  will  not  upon 
application  of  the  municipal  authorities 
issue  a  writ  of  prohibition  to  the  district 
court  to  prevent  the  enforcement  of  the  in- 
junction.— ^People  ex  rel.  Adams  v.  Dist.  Ct 
of  Arapahoe  County,  29  C.  1,  66  P.  888. 

(e)  Where  a  party  applied  for  and  ob- 
tained from  the  district  court  a  writ  of  in- 
junction restraining  the  municipal  authori- 
ties from  enforcing  a  city  ordinance  against 
him  on  the  ground  that  the  ordinance  did 
not  apply  to  him,  and  the  municipal  authori- 
ties appealed  to  the  court  of  appeals,  the 
supreme  court  will  not  interfere  with  the 
Jurisdiction  of  the  court  of  appeals  by  issu- 
ing a  writ  of  prohibition  to  the  district 
court  to  prevent  the  enforcement  of  the  in- 
junction.— Id. 

(f)  Where  a  final  Judgment  in  a  case 
has  been  entered,  prohibition  will  not  lie 
to  prevent  further  proceedings  in  the  case 
even  though  the  court  was  without  author- 
ity to  enter  the  Judgment,  if  the  party  ag- 
grieved has  some  other  adequate  rem^y. — 
People  ez  reL  Calumet  Gold  M.  ft  M.  Co.  v. 
De  France,  29  C.  309,  68  P.  267. 

(g)  The  writ  of  prohibition  wiir  only 
issue  to  prevent  the  action  of  a  lower  court 
when  the  lower  court  is  without  Jurisdiction 
in  the  matter  complained  of,  or  is  acting  in 
excess  of  its  Jurisdiction,  and  where  the 
complainant  has  no  adequate  remedy  at  law. 
—People  ex  rel.  Bonfils  v.  Dist  Ct.  of  Sec- 
ond Jud.  Dist,  29  C.  83,  66  P.  1068. 

(h)  In  the  absence  of  special  circum- 
stances the  supreme  court  will  not  issue  a 
writ  of  prohibition  to  prevent  the  district 
court  from  proceeding  in  a  matter  of  con- 
tempt, since  a  writ  of  error  to  review  the 
Judgment  in  such  proceeding  furnishes  an 
ample  remedy. — ^Aichele  v.  Johnson,  30  C. 
461,  71  P.  367. 

(i)  A  writ  of  prohibition  will  not  be 
issued  by  the  supreme  court  to  restrain  a 
district  court  from  proceeding  in  a  cause 
where  the  petitioners  may  obtain  all  the  re- 
lief to  which  they  are  enti'tled  by  appeal  or 
writ  of  error  from  the  final  Judgment  of  the 
district  court  in  the  cause. — People  ex  rel. 
Ovren  v.  District  Court,  Second  Judicial 
District  32  C.  469,  77  P.  239. 

(J)  The  writ  of  prohibition  will  not  be 
issued  where  the  ordinary  remedies  by  law 
are  applicable  and  adequate,  nor  will  it  be 
permitted  to  supersede  the  ordinary  func- 
tions of  an  appeal  or  writ  of  error. — People 
ex  rel.  Pratt  v.  Stevens,  Judge  of  the  District 
Court,  Seventh  Judicial  District,  33  C.  306, 
79  P.  1018. 

(k)  The  defendant,  in  an  action  for  di- 
vorce in  the  county  court  of  A.  county, 
moved  to  change  the  place  of  trial  to  M. 
county,  the  county  of  his  residence,  which 
being  denied,  he  applied  to  the  district  court 
of  M.  county  for  a  writ  of  prohibition 
against  the  county  court,  and  the  county 
court  moved  to  change  the  place  of  trial  of 
the  prohibition  proceedings  to  the  district 


court  of  A.  county,  which,  being  denied,  ap- 
plication was  made  to  the  supreme  court 
for  a  writ  of  prohibition  against  the  district 
court  of  M.  county.  Held,  that,  irrespectlTe 
of  the  question  of  Jurisdiction  of  the  dis- 
trict court,  the  questions  to  be  determined 
could  be  determined  on  appeal  from,  or  writ 
of  error  to,  the  final  Judgment  of  the  dis- 
trict court  and  that  the  remedy  is  ade- 
quate.— Id. 

(1)  Where  a  person,  claiming  to  be  a 
de  facto  county  commissioner  under  a  cer- 
tificate of  appointment,  brought  an  action 
to  restrain  another  claimant  to  that  office 
tram  interfering  with  him  in  the  discharge 
of  such  duties  until  the  right  and  title 
thereto  should  be  determined  in  the  man- 
ner provided  by  law,  and  such  restraining 
order  was  issued,  the  defendant  is  not  en* 
titled  to  a  writ  of  prohibition  from  the  su- 
preme court,  as  such  action  in  the  lower 
court  can  be  reviewed  on  appeal  or  writ 
of  error,  nor  does  such  action  come  within 
the  exceptional  class  of  cases  in  which  this 
remedy  should  be  allowed. — People  ex  rel. 
Benbow  v.  Dist  Court  of  Thirteenth  Judi- 
cial Dist,  37  C.  440,  86  P.  322. 

§  8.    Discretion  as  to  grant  t)f  writ 

(a)  The  discretion  to  issue  a  writ  of  pro- 
hibition should  only  be  favorably  exercised 
when  the  ordinary  forms  of  relief  are  insuf- 
ficient snd  never  if  the  complaining  party 
has  another  adequate  remedy  at  law. — Mcln- 
emey  v.  City  of  Denver,  17  C.  302,  29  P.  516. 

(b)  The  writ  of  prohibition  is  not 
granted  in  any  case  ex  debito  jusHdae,  but 
rests  in  the  sound  discretion  of  the  court — 
People  V.  Dist  Ct.  of  Second  Jud.  Dist,  21 
C.  251,  40  P.  460;  People  ex  rel.  L'Abbe  v. 
Dist  Ct  of  Lake  County,  26  C.  386,  58  P. 
604,  46  L.  R.  A.  850;  People  ex  rel.  Buler 
V.  District  Court  of  Sixth  Jud.  District,  64  a  , 
576,  131  P.  424. 

§4.    Acts  in  general 

(a)  The  district  court  cannot  issue  the 
writ  to  control  the  statutory  powers  of  a 
city  council. — ^People  v.  Lake  County  District 
Court,  6  C.  534. 

(b)  In  rural  election  precincts  where  a 
person  is  vouched  for  by  one  of  the  election 
Judges  as  a  legal  voter,  or  makes  the  affi- 
davit or  proof  required  by  statute,  the  elec- 
tion Judges  acting  as  a  board  of  registration 
have  no  discretion  except  to  place  the  name 
upon  the  registration  list,  and  the  district 
court  has  Jurisdiction  by  mandamus  to  com- 
pel such  registration  board  to  place  such 
name  upon  the  registration  list  and  the 
supreme  court  will  not  interfere  with  such 
jurisdiction  by  writ  of  prohibition. — People 
ex  rel.  Smith  v.  District  Court  of  Third 
Jud.  Dist.,  33  C.  22,  78  P.  679. 

(c)  Writ  of  prohibition  is  never  em- 
ployed to  control  the  conduct  of  a  mere 
officer  of  the  court;  but  the  court  may, 
whenever  Justice  requires  it,  assume  con- 
trol of  the  proceedings  before  its  oommis^ 
sioner. — U.  S.  v.  Berry,  2  McC.  58,  1  C. 
L.  R.  166. 

§  6.    Acts  and  proceedings  of  courts,  judges  and 
judicial  officers, 
(a)     The  supreme  court  cannot  by  writ 
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of  prohibition  stay  the  hands  of  an  inferior 
tribunal  because  of  an  alleged  abuse  of  dis- 
cretion in  a  matter  of  which  it  has  juris- 
diction.— People  ex  rel.  Lindsley  y.  Dist  Ct 
of  Fremont  County,  30  C.  488,  71  P.  388. 

(b)  Where  certain  parties  to  an  election 
by  corrupt  collusion  with  the  county  can- 
Tassing  board  caused  an  action  to  be  brought 
and  judgment  to  be  rendered  and  writ  of 
mandamus  tp  be  issued  against  said  can- 
vassing board  in  the  county  court  requir- 
ing said  board  to  canvass  certain  disputed 
returns  and  not  to  canvass  others,  the  dis- 
trict court  has  jurisdiction  to  entertain  a 
suit  subsequently  filed  against  said  canvass- 
ing bocu^  involving  the  same  disputed  re- 
turns and  to  prevent  the  canvassing  board 
from  acting  upon  the  judgment  of  the  county 
court,  and  the  supreme  court  will  not  issue 
a  writ  of  prohibition  to  restrain  the  district 
court  from  proceeding  in  such  cause. — ^Peo- 
ple ex  rel.  Vigil  v.  District  Court  of  Third 
Jud.  Dist,  33  C.  66,  79  P.  1024. 

§  6.    Grounds  for  relief  in  generaL 

(a)  Prohibition  lies  to  restrain  a  district 
court  from  trying  a  criminal  cause  after  the 
district  attorney  has  entered  a  nolle  prote- 
qui  therein. — People  ex  rel.  Att'y  Genl  v. 
Dist  Ct  of  Lake  County,  23  C.  466,  48-  P. 
500. 

(b)  Where  motions  were  filed  in  county 
court  to  set  aside  judgments  rendered  by  a 
former  county  judge,  and  In  which  the  pres- 
ent county  Judge  had  acted  as  counsel  for 
the  judgment  debtors,  the  judge  was  dis- 
qualified to  act  on  such  motions,  and  it  was 
his  duty  to  certify  the  matter  to  the  district 
court  and  refusing  to  do  so  the  district 
court  had  jurisdiction  by  writs  of  prohibi- 
tion and  certiorari  to  restrain  the  county 
judge  from  setting  aside  said  Judgments 
and  to  order  him  to  certify  the  proceedings 
to  the  district  court — People  ex  rel.  Brown 
V.  Dist  Ct  of  Yuma  County,  26  C.  226,  56 
P.  1115. 

(c)  Where  a  defendant  in  a  divorce  suit 
made  application  for  a  change  of  the  place 
of  trial  to  the  county  of  his  residence  under 
circumstances  which  entitled  him  to  the 
change  as  a  matter  of  right,  and  the  appli- 
caUon  was  denied,  the  supreme  court  will 
issue  a  writ  of  prohibition  to  prevent  the 
court  dens^ng  the  change  from  proceeding 
further  in  the  cause  and  directing  that  all 
proceedings  had  in  excess  of  jurisdiction  be 
quashed  and  that  an  order  be  entered  remov- 
ing the  cause  to  the  proper  county,  notwith- 
standing the  erroneous  action  of  the  court 
in  denying  the  change  of  venue  was  re- 
viewable on  appeal  or  writ  of  error. — ^Peo- 
ple ex  rel.  Lackey  v.  Dist  Ct.  of  Second 
Jud.  Dist,  30  C.  123,  69  P.  697. 

(d)  Application  for  change  of  venue  by 
an  intervener  based  upon  the  ground  that 
the  parties  reside  and  the  cause  of  action 
arose  in  another  county,  where  the  suit 
was  originally  brought  in  that  county  and 
was  transferred  by  order  of  court  to  the 
county  from  which  the  change  was  sought; 
or  that  the  convenience  of  witnesses  demand 
the  change;  or  that  the  judge  is  prejudiced; 
or  that  the  parties  fraudulently  conspired  to 
confer  jurisdiction  on  the  court  frcnn  which 


the  change  is  asked,  is  addressed  to  the  dis- 
cretion of  and  must  be  determined  by  the 
trial  court  The  filing  of  an  application 
based  upon  any  or  all  of  said  grounds  does 
not  entitle  the  party  to  a  change  as  a  mat- 
ter of  right  nor  oust  the  court  of  jurisdic- 
tion, and  if  the  court  abuses  its  discretion 
or  errs  in  passing  upon  such  application  its 
action  cannot  be  reviewed  by  prohibition. 
— ^People  ex  rel.  Lindsley  v.  Dist.  Ct  of  Fre- 
mont County,  30  C.  488,  71  P.  388. 

(e)  The  ofllce  of  Olson  as  county  com- 
missioner had  expired  by  limitation,  and  the 
relator  Pauls  had  been  chosen  to  the  va- 
cancy and  qualified.  Brooks,  one  of  the 
other  two  commissioners,  refused  to  recog- 
nize Pauls  or  act  with  him,  and,  associated 
with  the  former  commissioner  Olson,  was 
assuming  to  act  as  a  board  of  county  com- 
missioners and  conduct  the  county  business. 
The  relator  Pauls,  associated  with  Brazel- 
ton,  the  other  of  the  two  commissioners,  in 
like  manner,  was  assuming  the  same  func- 
tions. Thereupon,  on  a  complaint  exhibited 
by  the  first  two,  the  district  court  enjoined 
the  relator  and  Brazelton  from  acting  or 
attempting  to  act  as  county  commissioners. 
Held,  that  inasmuch  as  the  acts  of  Olson 
and  Brooks,  Olson  being  unquestionably  out 
of  office,  were  absolute  nullities,  and  could 
only  tend  to  involve  the  affairs  of  the  county 
in  confusion  and  possible  litigation,  public 
Interest  required  the  award  of  the  writ  of 
prohibition  against  the  district  court  to  re- 
strain it  from  proceeding  with  the  injunc- 
tUm  suit.— People  v.  Elbert  Dist  Court,  46 
C.  1,  7,  101  P.  777. 


§7. 


-Want  or  excess  of  jurisdiction. 


(a)  Where  it  appears  from  the  face  of  a 
complaint  for  writ  of  injunction  to  restrain 
the  commission  of  a  criminal  act,  that  the 
court  assumed  unwarranted  jurisdiction,  or 
exceeded  its  legitimate  powers  in  issuing 
the  injunction,  and  the  persons  enjoined  are 
without  any  other  speedy  and  adequate  rem- 
edy, the  supreme  court  will  by  writ  of  pro- 
hibition compel  the  lower  court  to  desist 
from  enforcing  its  order  or  proceeding  with 
the  further  consideration  of  the  case. — ^Peo- 
ple ex  rel.  L'Abbe  v.  Dist  Ct  of  Lake 
County,  26  C.  386,  58  P.  604. 

(b)  Where  a  trial  court  Is  proceeding  by 
injunction  to  restrain  public  oflicers  from 
performing  their  official  duties,  and  the  pub- 
lic is  directly  interested,  and  it  is  apparent 
from  the  pleadings  that  the  court  has  not 
jurisdiction  to  issue  the  injunction,  the  su- 
preme court  will  issue  a  writ  of  prohibition 
to  prevent  the  action  of  the  lower  court  not- 
withstanding no  objection  to  the  jurisdic- 
tion was  raised  in  the  lower  court. — People 
ex  rel.  Alexander  v.  Dist.  Ct.  of  Tenth  Jud. 
Dist,  29  C.  182,  68  P.  242. 

(c)  Where  a  district  court  is  proceeding 
without  jurisdiction  to  determine  a  factional 
dispute  between  inembers  of  the  same  po- 
litical party,  and  the  parties  objecting  to 
such  proceeding  have  no  speedy  and  ade- 
quate remedy  at  law,  on  petition  to  the  su- 
preme court  a  writ  of  prohibition  will  issue 
to  prevent  the  court  from  taking  any  fur- 
ther action  in  the  matter  except  to  dismiss 
the  proceedings. — People  ex  rel.  Lowry  v. 
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District  Court  of  Second  Jud.  Dlst,  32  C. 
15,  74  P.  896. 

(d)  Tlie  district  court  lias  no  jurisdic- 
tion by  writ  of  habeas  corpus  to  release  from 
imprisonment  a  person  convicted  of  crime 
by  a  justice  of  tlie  peace,  on  tlie  ground 
that  tlie  statute  or  ordinance  on  which  such 
Gonyiction  was  based  is  unconstitutional, 
and  the  writ  of  prohibition  will  be  issued 
by  the  supreme  court  to  restrain  the  district 
court  from  such  action. — People  ex  rel.  Mil- 
ler T.  District  Court  of  Second  Jud.  Dist, 
33  C.  328,  80  P.  888. 

(e)  Where  a  district  court  has  ordered 
the  setting  aside  of  a  valid  judgment  upon 
an  application  made  more  than  six  months 
after  the  expiration  of  the  term  of  court 
at  which  it  was  rendered,  the  supreme  court 
will  issue  a  writ  of  prohibition  requiring 
the  district  court  to  take  no  further  steps 
in  the  cause  and  to  set  aside  its  order  vacat- 
ing the  judgment. — People  ex  rel.  Hart  v. 
District  Court  of  City  and  County  of  Den- 
ver, 33  C.  405,  80  P.  1065. 

§  8.    Errors  and  irregularities. 

(a)  The  act  (Sess.  laws  1899,  p.  161) 
amending  code  sec.  272  and  repealing 
that  part  of  the  section  which  gave  to  the 
defeated  party  in  an  action  for  possession 
of  real  property  a  new  trial  as  matter  of 
right  upon  application  and  payment  of  costs 
before  the  first  day  of  the  next  term,  is 
constitutional  and  applicable  to  causes  pend- 
ing, but  in  which  there  had  been  no  trial 
at  the  time  the  repealing  act  took  effect, 
and  the  supreme  court  will  issue  a  writ  Qf 
prohibition  to  prevent  a  district  court  from 
granting  a  new  trial  as  matter  of  right  in 
such  case. — People  ex  rel.  Long  v.  Dist.  Ct. 
of  Boulder  County,  28  C.  161,  63  P.  321. 

(b)  Where  an  unauthorized  act  of  an 
inferior  court  has  already  been  performed 
and  something  remains  to  be  done  to  give 
full  effect  to  its  judgment,  the  writ  of  pro- 
hibition may  be  granted  not  only  to  prevent 
further  illegal  action,  but  also  to  undo  what 
has  already  been  done. — People  ex  rel.  Dan^ 
iels  V.  District  Court  of  City  and  County  of 
Denver,  33  C.  293,  80  P.  908. 

(c)  Where  a  district  court  has  ordered 
the  setting  aside  of  a  valid  judgment  upon 
an  application  made  more  than  six  months 
after  the  expiration  of  the  term  of  court  at 
which  it  was  rendered,  the  supreme  court 
will  issue  a  writ  of  prohibition  requiring 
the  district  court  to  take  no  further  steps 
in  the  cause  and  to  set  aside  its  order  va- 
cating the  judgment — Id. 

§  9.    Prohibition  ineffectual  or  not  benefidaL 

(a)  Petition  dismissed  where  the  record 
shows  that  the  relief  prayed  for  had  been 
practically  accomplished  by  the  action  of  the 
court  below. — People  v.  Dist.  Ct.  of  Fourth 
Jud.  Dist.,  7  C.  462,  4  P.  745. 

§  10.    Persons  entitled  to  relief. 

(a)  A  petitioner  who  had  a  remedy  by 
appeal,  which,  but  for  his  neglect  in  availing 
himself  thereof,  would  have  been  efficacious, 
is  not  entitled  to  a  writ  of  prohibition. — 
People  V.  Dist.  Ct.  of  Second  Jud.  D4st.,  21 
C.  251,  40  P.  460. 

(b)  Where  petitioner  was  afforded  an  op- 


portunity to  present  and  have  heard  his  ap- 
plication for  a  writ  of  prohibition  to  prevent 
the  district  court  from  enforcing  a  writ 
of  injunction  before  he  violated  the  same, 
but  declined  to  avail  himself  of  the  oppor- 
tunity, after  violating  the  injunction,  he  is 
not  in  a  position  to  invoke  the  discretionary 
power  of  the  court  to  issue  a  writ  of  pro- 
hibition to  prevent  the  district  court  from 
proceeding  against  him  for  contempt. — 
Aichele  v.  Johnson,  30  C.  461,  71  P.  367. 

(c)  The  writ  will  not  be  allowed  where 
no  objection  has  been  made  in  the  court 
whose  proceeding  is  sought  to  be  stayed. — 
Adams  County  Court  v.  People  ex  reL,  48 
C.  539.  Ill  P.  86. 

IL    JURISDICTION,  PROCEEDINGS  AND 
RELIEF. 

§  11.    Jurisdiction  -or  authority  to  issue. 

(a)  The  jurisdiction  of  the  supreme  court 
to  issue  a  writ  of  prohibition  is  conferred 
by  the  constitution  and  is  not  dependent 
upon  the  statute. — People  ex  rel.  L'Abbe  v. 
Dist.  Ct.  of  Lake  County,  26  C.  386,  58  P. 
604,  46  L.  R.  A.   850. 

(b)  The  judges  of  the  supreme  court 
have  no  authority  in  vacation  to  entertain 
an  application  for  a  writ  of  prohibition  or 
to  enter  an  order  to  show  cause  in  such  pro- 
ceedings.— People  ex  rel.  Adams  v.  Dist.  Ct 
of  Arapahoe  County,  28  C.  485,  69  P.  1066. 

(c)  The  authority  of  the  supreme  court 
to  entertain  proceedings  in  prohibition  Is 
conferred  by  the  constitution,  and  is  not 
dependent  upon  or  governed  by  the  statute 
or  code.  The  chapter  of  the  code  relating  to 
certiorari  and  prohibition  has  no  application 
to  proceedings  of  that  nature  in  the  supreme 
court. — People  ex  rel.  Lindsley  v.  Dist.  Ct 
of  Fremont  County,  30  C.  488,  71  P.  388. 

(d)  Whether  the  writ  of  prohibition  will 
be  allowed  by  this  court  in  the  exercise  of 
its  original  jurisdiction  depends  upon  the 
circumstances  of  the  particular  case.  No 
inflexible  rule  can  be  announced. — People 
v.  Elbert  Dist.  Court.  46  C.  1,  7,  101  P.  777. 

§  12.    Presentation   of   objections   in   original 
proceeding. 

(a)  A  writ  of  prohibition  will  not  be  is- 
sued to  prevent  the  district  court  from  pro- 
ceeding in  a  receivership  matter  on  the 
ground  that  the  court  acted  without  and  in 
excess  of  its  jurisdiction  in  appointing  the 
receiver,  where  none  of  the  questions  re- 
specting the  jurisdiction  of  the  district  court 
were  ever  presented  to  that  court  for  deter- 
mination.— Callbreath  v.  District  Court  of 
Fremont  County,  30  C.  486,  71  P.  387. 

(b)  A  writ  of  prohibition  will  not  issue 
on  the  ground  that  the  court  had  no  juris- 
diction to  appoint  a  receiver,  or  on  the  ac- 
tion of  the  court  in  denying  petitioner's  peti- 
tion of  intervention  in  the  cause,  where 
these  questions  have  never  been  presented 
to  the  lower  court  for  its  consideration  and 
determination.  Nor  on  the  ground  that  the 
court  has  assumed  to  enter  orders  without 
the  requisite  notice  to  the  interested  parties 
where  no  motion  has  been  made  in  the  lower 
court  to  correct  the  error. — People  ex  rel. 
Lindsley  v.  Diet  Ct  of  Fremont  County,  30 
C.  488,  71  P.  388. 
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§18.    Time  for  application  and  laches. 

(a)     On  the  7th  of  February,  A.  D.  1911, 
in    the   district   conrt,   receivers    were   ap- 
pointed for  a  corporation  alleged  to  be  pos- 
sessed  of  valuable   properties,  but   largely 
indebted  and  without  ready  means  to  dis- 
charge   pressing    debts,    or    accumulating 
taxes,  or  to  operate  its  property.    The  bill 
upon  which  the  appointment  was  made  al- 
leged not  only  these  matters,  but  that  if 
creditors  were  allowed  to  proceed  with  their 
actions,  dissipation  and  waste  of  the  corpor- 
ate assets  would  result,  to  the  injury  of  both 
creditors  and  stockholders.    On  the  first  of 
March  succeeding,  other  creditors  and  stock- 
holders applied  for  leave  to  intervene  in  the 
cause,  alleging  that  the  receivers  were  ap- 
pointed  without  notice,  that  the   attorney 
who  assumed  to  appear  for  the  corporation 
and  consent  to  the  appointment,  acted  with- 
out authority,  and  that  the  bill  was  without 
equity.      This    application    was    denied    on 
March   11,  A.  D.  1911.     No  exception   was 
taken  to  the  ruling,  and  no  further  action 
had  until  January  6th,  A.  D.  1912,  when  the 
same  creditors  and  stockholders  presented  a 
second  petition  for  leave  to  intervene,  set- 
ting forth  their  first  petition  and  the  action 
taken  hereon,  reiterating  its  statements,  and 
alleging  that  in  denying  such  original  appli- 
cation the  court  was  influenced  by  represen- 
tations made  at  the  time  of  the  receiver's 
appointment,   that  a  person  named   would 
shortly  raise  the  means  necessary  to  pay 
the  pressing  liabilities  of  the  company,  and 
enable  it  to  operate  its  properties,  and  be- 
come a  going  concern;  that  none  of  these 
assurances  had  been  carried  out;   that  the 
person  making  them  was  without  means  of 
his  own,  and  unable  to  raise  money  from 
other  sources,  and  that  the  appointment  of 
the  receivers  was  procured  merely  to  harass 
the  creditors  and  stockholders  of  the  com- 
pany, and  constrain  them  to  part  with  their 
demands,  and  their  shares  at  a  great  sacri- 
fice.   Delay  in  the  presentation  of  the  second 
I>etition  was  excused  by  the  suggestion  that 
the   petitioners   had   been   advised   that   it 
would  be  improper  and  unavailing  for  them 
to  renew  their  application  until  a  reasonable 
time  had  elapsed  for  the  fulfillment  of  the 
promises  and  assurances  made  to  the  court 
as  above  stated.     This  petition  was  denied 
on  January  6th,  A.  D.  1912.    On  the  22nd  of 
January,  1913,  application  was  made  in  this 
court,  for  a  writ  of  prohibition,  restraining 
the  district  court  from  further  proceeding 
under  the  order  appointing  the  receivers, 
and  for  other  relief.    Held,  that  the  delay 
intervening  between  the  denial  of  the  first 
petition  and  the  presentation  of  the  second 
was  an  acquiescence  in  the  appointment  of 
the  receivers,  and  that  such  acquiescence, 
and  the  long  delay  succeeding,  before  the 
application  of  this  court,  were  sufficient  to 
warrant  the  court  in  refusing  to  enter  into 
the  merits  of  the  controversy,  by  the  writ 
of  prohibition. — People  v.  District  Court  of 
Sixth  Jud.  District,  54  C.  576,  131  P.  424. 

§  14.    Scope  of  inquiry  and  powers  of  court 

(a)  The  only  inquiry  permitted  upon  an 
application  for  a  writ  of  prohibition  is  as 
to  whether  the  inferior  judicial  tribunal  is 
exercising  a  jurisdiction  it  does  not  possess, 


or,  having  jurisdiction  over  the  subject-mat- 
ter and  the  parties,  has  exceeded  its  legiti- 
mate powers. — Mclnemey  v.  City  of  Denver, 
17  C.  802.  29  P.  516;  People  v.  Dist  Ct  of 
Second  Jud.  Dist,  21  C.  251,  40  P.  460. 

(b)  Where  the  record  shows  that  the 
writ  of  prohibition  ought  not  to  have  been 
allowed,  and  that  the  defect  is  not  amend- 
able, the  judgment  awarding  the  writ  will 
be  reversed  with  directions  to  dismiss  the 
petition. — County  Court  of  Adams  County  v. 
People,  48  C.  539,  111  P.  86. 

(c)  The  district  court  has  authority  to 
impanel  a  grand  jury  and  errors  committed 
in  the  procedure  of  impanelling  such  grand 
jury  do  not  deprive  the  court  of  jurisdiction, 
even  though  such  errors  should  be  so  gross 
and  irregular  as  to  require  that  an  indict- 
ment found  be  quashed.  Neither  is  it  in 
excess  of  the  jurisdiction  of  the  court  to  ex- 
cuse jurors  who  are  not  disqualified  or  ex- 
empt by  the  statute  although  such  power 
be  so  erroneously  exercised  as  to  render  an 
indictment  found  invalid.  Such  alleged  er- 
rors of  the  district  court  cannot  be  investi- 
gated upon  an  application  for  a  writ  of 
prohibition,  and  do  not  entitle  one  accused 
of  crime  to  a  writ  of  prohibition  to  prevent 
such  grand  jury  from  acting. — People  ex  rel. 
Bonfils  V.  Dist  Court  of  Second  Judicial 
Dist,  29  C.  83,  66  P.  1068. 

(d)  On  application  for  a  writ  of  prohibi- 
tion from  the  supreme  court  to  restrain  a 
district  court  from  proceeding  in  the  matter 
of  appointment  of  a  receiver,  the  only  ques- 
tions to  be  considered  are  whether  the  dis- 
trict court  has  jurisdiction  of  the  subject- 
matter  of  the  action,  and,  if  it  has  jurisdic- 
tion, whether  it  has  exceeded  its  lawful  au- 
thority in  appointing  a  receiver. — People  ex 
rel.  Daniels  v.  District  Court  of  the  City  and 
County  of  Denver,  33  C.  293,  80  P.  908. 

(e)  An  attempt  in  an  answer  in  man- 
damus proceedings  to  set  up  matters  which 
would  oust  the  court  of  jurisdiction  could 
not  be  considered  on  an  application  for  a 
writ  of  prohibition. — People  ex  rel.  Vigil  v. 
Dist  Ct  of  Third  Jud.  Dist,  33  C.  66,  79  P. 
1024. 

(f)  Whether  the  superior  court  exercised 
its  authority  correctly  or  erroneously  is  not 
to  be  inquired  into. — People  ex  rel  v.  District 
Ct  of  First  Jud.  Dist,  54  C.  237.  130  P. 
324. 

PBOBHSE. 

To  accept  draft  see  "Bills  and  Notes,"  sec. 
15. 

As  consideration  for  contract,  see  "Con- 
tracts," sees.  30-31. 

PBOmSSOBY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

See  "Issues,  proof  and  variance,"  under  par- 
ticular subjects. 

In  action  of  ejectment,  see  "Ejectment,"  sec. 
24. 

In  murder  trials,  see  "Homicide,"  sec.  45. 

Order  of,  see  "Homicide,"  sec.  77. 
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In  prosecution  for  yiolation  of  ordinance,  see 
"Municipal  Corporations,"  sec.  191. 

In  actions  for  specific  performance  of  con- 
tract, see  "Specific  Performance,"  sec.  36. 

Of  publication  of  notice  of  sale  of  land  for 
non-payment  of  taxes,  see  'Taxation,"  sec. 
131. 

PBOPEBTY. 

§1.    Definition, 

§  2.    Presumption  of  ownership. 

Included  in  assignment,  see  "Assignments 
for  Benefit  of  Creditors,"  sec.  7. 

Subject  to  attachment,  see  "Attachment," 
sees.  19-24. 

Of  corporation,  see  "Corporations,"  VII  (C). 

Exchange  of,  see  "Exchange  of  Property," 
sec.  1. 

Subject  to  execution,  see  "Execution,"  II. 

Subject  to  forfeiture,  see  "Forfeiture,"  sec.  3. 

Exempt  from  mechanic's  lien,  see  "Mechan- 
ics' Liens,"  sec.  6. 

Of  city  or  town,  see  "Municipal  Corpo- 
raUons,"  VI. 

Community  of  interest  in,  as  element  of  part- 
nership, see  "Partnership,"  sec.  2. 

Subject  to  action  to  quiet  title,  see  "Quieting 
'ntle,"  sec  2. 

Of  state,  see  "States,"  III. 

Nature  of  property  in  trade  mark,  see  "Trade 
Marks  and  Trade  Names,"  sec.  1. 

§  1.    Definition. 

(a)  Property  is  defined  as  "the  right  to 
possess,  use  and  dispose  of  a  thing,"  which 
need  not  necessarily  have  a  tangible  exist- 
ence.— Tripp  V.  Overocker,  7  C.  72,  1  P. 
696;  City  of  Denver  v.  Bayer,  7  C.  114,  2 
P.  6. 

§2.    Presumption  of  ownership. 

(a)  In  an  action  for  damages  for  remov- 
ing and  converting  houses  us6d  as  resi- 
dences, where  the  evidence  established  title 
in  plaintiff  to  the  lots  on  which  the  resi- 
dences stood,  plaintiff  is  presumptively  the 
owner  of  the  houses  in  the  absence  of  evi- 
dence to  the  contrary. — Pedroni  v.  Eppstein, 
17  A.  424,  68  P.  794. 

PBOBATINO. 

See  "Attachment,"  sec.  78,  "Waters,"  II  (J). 
See  "Waters." 

PBOSECITTINO  ATTORNEY. 

See  "District  Attorneys." 
Arguments  and  conduct,  see  "Criminal  Law," 
sees.  140-154;  "Homicide,"  sec.  79. 

PROSECUTION. 

See  "Criminal  Law." 

By  attorney  general,  see  "Attorney  General," 
sec.  3. 

To  enforce  ordinances,  see  "Municipal  Cor- 
porations," sees.  182-197. 

For  failure  to  deliver  water,  see  "Waters," 
sec.  297. 

PROSPECTINO  CONTRACTS. 

See  "Mines  and  Minerals,"  sec  263. 


PROSTITUTION. 

§  1.    In  general, 

§  1.    In  general 

(a)  The  statute  declared  that  "any  per- 
son ♦  ♦  ♦  who  shall  knowingly  live  on 
or  be  supported  in  whole  or  in  part  by  the 
money  or  other  valuable  consideration  real- 
ized, procured  or  earned  by  any  female  per- 
son through  the  prostitution  of  any  other 
female,"  shall  be  deemed  guilty  of  felony. 
Held,  that  there  could  be  no  conviction 
where  the  proceeds  of  prostitution  were  re- 
ceived by  the  accused,  knowingly,  troxa  the 
keeper  of  a  brothel  to  pay  a  debt  due  him, 
or  redeem  a  pledge  for  her,  or  where  he  had 
received  such  moneys,  received  by  the 
brothe[l-keeper  as  the  proceeds  of  another 
woman's  prostitution,  without  anything 
done,  or  consideration  pcu'ted  with  by  the 
brothel-keeper,  nor  where  the  accused  had 
received  such  proceeds  of  prostitution  for  a 
different  purpose,  and  had  afterwards  ap- 
plied a  part  of  it  to  his  own  maintenance. 
— Troazo  v.  People,  61  C.  334,  117  P.  160. 

PROTEST. 

Against  granting  patent  to  mining  claim,  see 

"Mines  and  Minerals,"  sec.  189. 
Payment  under  protest,  see  "Payment,"  sec 

20. 
Recovery  of  taxes  paid  under  protest,  see 

"Taxation,"  sec.  104. 

PROVOCATION. 

As  defense  to  assault  to  kill,  see  "Homicide," 
sec.  21. 

Of  accused,  as  question  for  Jury,  see  "Homi- 
cide," sec.  83. 

Instructions  as  to,  see  "Homicide,"  sec.  91. 

PROXDIATE  CAUSE. 

Of  injury  to  passenger,  see  "Carriers,"  sec. 
62. 

Of  injury  to  servant,  see  "Master  and  Serv- 
ant," sec.  38. 

Of  injuries  by  railroad  at  crossing,  see  "Rail- 
roads," sec.  47. 

Of  injury  to  animals  by  railroad,  see  "Rail- 
roads," sec.  72. 

Of  injury  by  street  railroad,  see  "Street  Rail- 
roads," sec.  16. 

PUBLICATION. 

§  1.    Sufficiency  of  puhUcation. 
§  2.    Affidavit  of  publication. 

Of  pendency  of  attachment,  see  "Attach- 
ment," sec.  66. 

Of  proposed  amendment  to  constitution,  see 
"Constitutional  Law,"  sec.  8. 

Relating  to  court,  Jury  or  ofDcers,  see  "Con- 
tempt," sec.  7. 

Of  notice  of  sale  by  trustee,  see  "Mortgages," 
sec.  69. 

Of  ordinances,  see  "Municipal  Corporations," 
sec.  48. 

Of  ordinance  authorizing  public  improve- 
ment, see  "Municip^  Corporation^,"  sec 
104. 
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Of  notice  in  attachment,  see  "Notice,"  sec.  6. 

Service  of  process  by  publication,  see  "Proc- 
ess," II  (B). 

Of  notice  of  sale  of  lands  for  delinquent 
taxes,  see  '^Taxation,"  sec.  180. 

Pablication  of  notice  of  suit,  see  "Time," 
4-7. 


§L   Sufficiency  of  pablication. 

(a)  Where  the  statute  requires  that  no- 
tice of  the  pendency  of  an  attachment  suit 
shall  be  published  for  four  weeks,  it  is  not 
sufficient  to  publish  such  notice  for  twenty 
days.— Crary  v.  Barber,  1  C.  172. 

§1   Affidavit  of  publication. 

(a)  A  statute  requiring  proof  of  publi- 
caticm  of  an  order  for  a  special  term  by  cer- 
tificate held  complied  with  by  affidavit  of 
the  manager  of  the  paper. — Black  y.  Bent, 
20  C.  342,  347,  38  P.  387. 

(b)  An  affidavit  of  publication  of  notice 
of  a  tax  sale  which  states  that  the  notice 
was  published  in  a  daily  paper  on  the  6th 
daj  of  September,  and  that  the  last  publi- 
cation was  made  prior  to  the  first  day  of 
October,  is  insufficient,  as  it  shows  only  one 
publication,  while  the  statute  requires  the 
pnbUcation  to  be  made  once  a  week  for  four 
consecutive  weeks. — Paine  v.  Palmborg, 
20  A.  432,  79  P.  330. 

PTTBLIC  BATHS. 

1 1.    LialHUty  of  proprietor  for  negligence. 

§  1.    Liability  of  proprietor  for  negligence. 

(a)  The  keeper  of  a  public  bath  negli- 
gently permitting  it  to  be  in  unsafe  condi- 
tion is  liable  to  a  patron  who  comes  to  harm 
by  reason  of  this  neglect. — Daniels  v.  Stock, 
23  A.  529,  130  P.  1031. 

(b)  The  owner  of  a  public  bath,  in  con- 
trol thereof,  is  liable  for  an  injury  received 
by  a  patron  by  reason  of  its  dangerous  and 
defective  condition,  attributable  to  negli- 
gence, whether  the  person  who  waits  upon 
the  patron  and  receives  his  money  is  a  ser- 
Tant  of  such  owner  or  not — Id. 

PUBLIC  BUILDINGS. 

See  "Municipal  Corporations."  X  (C). 

PUBLIC  IMPBOVEMENTS. 

See  'Ttfunicipal  CJorporations,"  VIII. 
Compelling  levy  of  assessment  for,  see  "Man- 
damns,"  sec.  24. 

PTTBLIC  LANDS. 

I.     QOVKBNHSNT   OWNERSHIP. 

I  L  Power  of  imposing  conditions, 

i  2.  Prescriptive  use. 

I  3.  Trespasses  in  general. 

I  4.  Cutting  and  removing  timber. 

I  6.  Improvements. 

§  6.  Pasturage  and  hay. 

§  7.  Fencing    or   enclosure   of   govern- 
ment land. 

n.     SUBVETS. 

I    8.    Method  and  sufficiency  of  survey. 


§     9.    Errors  and  omissions. 

$    10.    Operation  and  effect  in  general. 

III.    Disposal  of  Govzbnmxnt  Laitds. 
(a)     grants  and  entries  and  rights  there- 
under. 

§   11.    State  statutes. 

§    12.    Grants  in  general. 

§    13.    Implied  grant  by  act  of  congress. 

§    14.    Confirmation  by  congress. 

S    15.    Rights  acquired  by  occupancy. 

i   16.    Rights  acquired  by  entry  in  gen- 
eral. 

$    17.    Protection. 

I   18.    Homestead — title  of  holder  of  re- 
ceiver's receipt. 

§    19.    Additional  homestead  of  deceased 
soldier. 


(b)     town  bites. 

f    20. 

Town  site  act. 

8   21. 

Title  to  town  site  in  general. 

8    22. 

Toton  site  patent. 

8   23. 

Status  of  trust  title. 

§    24. 

Trustee  of  toion  site. 

§    25. 

Title  in  general. 

8    26. 

Powers. 

8    27. 

Determination    of    rights    of 

occupants. 

8    28. 

Execution  of  trust  in  general. 

8    29. 

Legislative  regulation. 

8    30. 

Scope  and  effect. 

8   31. 

Beneficiaries. 

8    32. 

Rights  in  general. 

8    33. 

Filing  statements. 

8    34. 

Deed  of  trustee  of  town  site. 

8    35. 

Persons  entitled. 

8    36. 

Validity, 

8    37. 

Exception  of  mines. 

8    38. 

Effect. 

8    39. 

Presumption  of  regularity. 

8    40. 

Impeachment. 

8   41. 

Conveyance  by  successor. 

8    42. 

Unauthorized  conveyances  in  gen- 

eral. 

8   43. 

Deed  by  commissioners. 

8    44. 

Descent  of  town  site  title. 

8    45. 

Adverse  claims. 

8    46. 

Actions  to  set  aside. 

8    47. 

Actions  to  prevent  abuse  of  trust. 

(c)  grants  in  aid  of  railroads. 
8   48.    Rights  of  way. 

(d)  proceedings  in  land  office. 

8  49.    Land  department  in  general. 

8  50.  Authority  and  duties  of  of- 
ficers. 

8   51.    Entry  in  land  office. 

8    52.    Approval  of  filing. 

8  53.  Conclusiveness  arid  effect  of  de- 
cisions. 

8   54.    In  general. 

8    55.    Secretary  of  the  Interior. 


(E) 

56. 

Effect  of  rejection  of  application. 

57. 

Land  included. 

58.- 

Contests. 

59. 

Judicial  interference. 

60. 

When  patent  takes  effect. 

61. 

Patent  as  notice. 

62. 

Construction  and  operation  in  gen- 
eral. 

63. 

Presumptions. 

64. 

Conclusiveness. 
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$   66.    Right  and  title  acquired  by  entry 

or  patent, 
§   66.    Relation  back. 
f    67.    Death  of  entryman  before  patent. 
§   68.    Collateral  attack. 
(f)     bbmedibs  in  cases  of  fraud,  mistake, 

OB  TBUST. 

i  69.  Right  to  review  in  general. 

%  70.  Actions  to  set  aside  patents. 

%  71.  Remedies  in  general. 

i  72.  Persons  entitled  to  attack  patent, 

§  73.  Presumptions  and  burden  of  proof, 

S  74.  Issues,  proof  and  variance, 

S  75.  Relief  to  claimant  of  land. 

(O)      BELIEF     OF     BONA     FIDE     SETTLEBS     AND 
CLAIMANTS. 

§   76.    In  general. 

(h)      conveyances,    CONTBACTS,    and    EXEMP- 
TIONS. 

$   77.    Assignments  and  transfers  of  rights 

in  general. 
§   78.    Validity  of  contracts. 
§   79.    Mortgages. 
§   80.    Bona  fide  purchasers. 
§   81.    Exemption  of  land  from  liability 

for  debts. 

IV.    State  Lands. 


83. 
84. 
85. 


§  86. 

§  87. 

§  88. 

§  89. 

§  90. 

S  91. 

§  92. 

S  93. 

§  94. 

§  95. 

§  96. 

§  97. 

S  98. 

§  99. 
SIOO. 


Legislative  regulation. 

State  board  of  land  commissioners. 

Disposal  of  lands  in  general. 

Evidence  of  action  of  board. 

Power  to  sell. 

Records  of  proceedings. 

Bale  of  lands — conditions  prece- 
dent. 

Discretion  of  board. 

Conditions. 

Notice  of  sale. 

By  whom  sold. 

Sale  of  irregular  parcels. 

Disposition  of  proceeds. 

Certificate  of  purchase. 

Purchaser's  bond. 

Vacation  of  sale — rights  of  pur- 
chaser. 

Patent  from  state — annulment. 

Actions  to  set  aside. 

Leases. 


V.  Spanish  and  Mexican  Gbants. 
§  101.    In  general. 

VI.  Titles  Debited  fbom  Indians. 
§  102.    In  general. 

See  "Internal  Improvements,"  "Mines  and 
Minerals,"  "Waters." 

Interests  subject  to  execution,  see  "Execu- 
tion," sec  8. 

Intervention  to  prevent  wrongful  preemp- 
tion, see  "Malicious  Prosecution,"  sec.  2. 

Proceedings  relative  to  disposal  of,  see  "Man- 
damus," sec.  28. 

Known  mineral  lode  in  townsite,  see  "Mines 
and  Minerals,"  sec.  7. 

Discovery  of  mineral  on  patented  lands  of 
another,  see  "Mines  and  Minerals,"  sec.  10. 

Mortgage  of  rights  to  land  by  pre-emptor, 
see  "Mortgages,"  sec.  20. 

Partition  of  mining  claim  located  on,  see 
"Partition,"  sec.  4, 

Exempt  from  taxation  until  title  passes,  see 
"Taxation,"  sec.  40. 


Grant  of  public  lands  to  aid  in  construction 
of  toll  road,  see  "Turnpikes  and  Toll 
Roads,"  sec.  2. 

Rights  of  way  for  irrigation  ditches,  see 
"Waters,"  sec.  134. 

I.    GOVERNMENT  OWNERSHIP. 

§  1.    Power  of  imposing  conditions. 

(a)  Congress  has  plenary  power  to  pre- 
scribe the  conditions  upon  which  government 
litle  may  be  obtained  and  the  procedure  in 
relation  thereto.  It  may  repeal,  extend  or 
limit  previous  enactments  at  will,  provided 
prior  vested  rights  be  not  injuriously  af- 
fected.—Pee  V.  Brown,  17  C.  610,  30  P.  340. 

§  2.    Prescriptive  use. 

(a)  Mere  user  of  public  lands,  however 
long  continued,  gives  no  title  as  against  the 
United  States,  and  where  a  party  had  used 
an  old  abandoned  river  bed  on  public  land  to 
convey  water,  but  had  not  acquired  an  ease- 
ment pursuant  to  law,  after  the  issuance  of 
a  patent  to  the  land  including  the  abandoned 
river  bed  to  another  party,  the  party  using 
the  river  bed  could  burden  the  land  with  a 
right  of  way  for  water  only  by  consent  of 
the  patentee  or  by  proper  legal  proceedings. 
— Boglino  V.  Glorgetta,  20  A.  338,  78  P.  612. 

§9.    Trespasses  in  general 

(a)  When  the  government  finds  persons 
in  possession  of  the  public  domain,  under 
claim  or  color  of  title,  it  can  proceed  by  in- 
junction to  restrain  an  improper  use  of  the 
same,  without  first  determining  the  rights 
of  the  parties  in  a  court  of  law. — U.  S.  v. 
Cleveland  Cattle  Co.,  33  F.  323. 

§4.    Cutting  and  removing  timber. 

(a)  Where  a  trespasser  cut  railroad  ties 
from  government  land,  it  was  no  defense  to 
a  subsequent  action  to  recover  the  value  of 
the  ties  that  the  trespasser  had  an  intent  to 
purchase  the  land,  and  that  it  was  the  cus- 
tom in  that  community  to  begin  the  cutting 
of  timber  on  government  land  intended  to 
be  purchased  before  actually  entering  .  or 
doing  any  act  indicative  of  such  intention. 
—Teller  v.  United  States,  117  P.  577. 

§  5.    Improvements. 

(a)  If  a  person  erects  a  building  on  the 
public  domain  by  mistake,  it  does  not  neces- 
sarily become  the  property  of  the  govern- 
ment or  of  a  subsequent  homesteader,  but 
the  owner  of  the  building  will  have  a  reason- 
able time  within  which  to  remove  it. — ^Wall- 
brecht  v.  Blush,  43  C.  329,  95  P.  927. 

§6.    Pasturage  and  hay. 

(a)  There  is  an  implied  license  that  the 
public  lands  of  the  United  States  shall  be 
free  to  the  people  who  seek  to  use  them  for 
the  purpose  of  grazing  stock,  so  long  as  the 
government  does  not  forbid  such  use;  and, 
to  protect  this  use,  the  act  of  Congress  of 
1885  (U.  S.  Comp.  Stats.  1901,  p.  1524)  was 
passed,  and  our  own  state  laws  bearing  upon 
the  subject  indicate  the  same  policy;  but 
such  privilege  cannot  be  monopolized  by  any 
one,  directly  or  indirectly,  or  under  claim 
that  one  is  but  protecting  his  own  land. — 
Richards  v.  Sanderson,  39  C.  270,  274,  89  P. 
769. 
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(b)  The  principle  of  law  derived  from 
England,  that  the  owner  must  prevent  his 
stock  from  going  on  the  unlnclosed  lands  of 
his  neighbor,  is  not  applicable  to  the  vast 
regions  of  the  public  domain  which  have 
been  open  to  stock-raisers  for  more  than  a 
century. — Id.  ' 

§  7.    Fencing  or  endosnre  of  government  land. 

(a)  The  enclosure  of  public  lands  by  a 
private  corporation  is  unlawful  under  the 
act  of  February  25,  1885,  without  regard  to 
the  intent  with  which  it  is  done. — U.  S.  v. 
Camfleld,  59  F.  562.  Affd.  66  F.  101;  167  U. 
S.  518. 

(b)  The  government  of  the  United  States, 
with  respect  to  its  own  lands  within  its 
possession,  may  legislate  for  their  protec- 
tion, though  such  legislation  may  involve 
the  exercise  of  the  police  power;  and  may 
complain  of  and  take  steps  to  prevent  acts 
of  individuals  in  fencing  in  its  lands  even 
though  done  for  the  purpose  of  irrigation 
and  pasturing. — Camfleld  v.  U.  S.,  167  U.  S. 
518. 

(c)  An  enclosure  by  one  owning  odd  sec- 
tions is  unlawful,  even  though  the  fence  is 
so  constructed  as  to  be  entirely  on  his  own 
land,  if  the  result  is  to  enclose  therewith 
the  even  sections  which  belong  to  the  gov- 
ernment— U.  S.  V.  Camfleld,  59  F.  562.  Affd. 
66  F.  101;   167  U.  8.  518. 

(d)  Fencing  in  alternate  sections  owned 
or  lawfully  controlled  by  the  defendant  so  as 
practically  to  enclose  both  odd  and  even  sec- 
ticms,  although  gates  had  been  left  for  ac- 
cess to  the  public  lands,  is  a  violation  of 
the  statute.— Camfleld  v.  U.  S.,  66  F.  101. 

n.    SURVEYS. 
§  8.    Method  and  sufficiency  of  survey. 

(a)  While  the  absolute  correctness  of  the 
government  survey  of  the  grant  may  not 
have  been  demonstrated,  the  government  has 
failed  to  show  that  it  is  not  correct,  and 
the  probabilities  are  that  it  corresponds  as 
nearly  to  the  limits  of  the  original  grant  as 
can  ever  be  ascertained. — ^United  States  v. 
Maxwell  Land  Grant  Co.,  26  F.  118. 

§  9.    Errors  and  omissions. 

(a)  When  boundaries  of  a  grant  are  de- 
scribed, if  the  surveyors,  without  intending 
wrcmg,  err  in  the  application  of  the  descrip- 
ticm  to  the  surface,  and  so  run  the  lines  as  to 
hiclude  a  large  tract  not  in  fact  within  the 
grant,  the  government  is  not  without  remedy 
even  after  grant — ^United  States  v.  Maxwell 
Land  Grant  Co.,  26  F.  118. 

§  10.    Operation  and  effect  in  general 

(a)  A  survey  made  by  the  proper  officers 
of  the  United  States,  and  confirmed  by  the 
land  department,  is  not  open  to  challenge 
by  any  collateral  attack  in  the  courts.— Rus- 
sell T.  Maxwell  Co.,  158  U.  S.  253;  Colorado 
Fuel  Co.  V.  Maxwell  Land  Grant  Co.,  22  C. 
71.  43  P.   556. 

m.    DISPOSAL  OF  GOVERNMENT 
LANDS. 

(A)     GRANTS  AND  ENTRIES  AND 
RIGHTS  THEREUNDER. 
§11.    State  statutes. 

(a)     The  statute  of  this  state  regulating 


the  rights  of  settlers  upon  government  land 
as  between  themselves  (G.  S.,  sec.  2686)  is 
not  applicable  to  land  held  under  the  pre- 
emption or  homestead  laws  of  the  United 
States. — Brown  v.  Kennedy,  12  C.  235,  20  P. 
696. 

§  12.    Grants  in  general 

(a)  General  legislation  offering  advan- 
tages in  the  public  lands  to  individuals  or 
corporations  as  an  inducement  to  the  ac- 
•complishment  of  enterprise  of  a  quaH  pub- 
lic character,  through  undeveloped  public 
domain,  should  receive  a  more  liberal  con- 
struction than  is  given  to  an  ordinary  pri- 
vate grant— United  States  v.  Denver  ft  Rio 
G.  R.  Co.,  150  U.  S.  1. 

§  18.    Implied  grant  by  act  of  congress. 

(a)  An  act  of  congress,  containing  no 
words  of  present  grant,  does  not.  of  itself. 
(^>erate  as  a  conveyance  of  the  legal  title 
to  land. — Schwenke  v.  Union  Depot  ft  R.  Co.. 
7  C.  612,  4  P.  905. 

§14.    Confirmation  by  congress. 

(a)  When  congress  has,  by  confirming  a 
grant  as  recommended  in  the  report  of  a 
surveyor  general  or  other  tribunal,  sanc- 
tioned the  rules  and  principles  on  which 
such  report  is  based,  it  is  in  effect  a  legis- 
lative affirmation  and  ratification  of  the  con- 
struction put  by  the  surveyor  general  or 
other  tribunal  on  the  laws  in  pursuance  of 
which  the  grant  was  made.  A  confirmatory 
statute  of  congress,  being  the  act  of  a 
sovereign  power,  unlike  the  deed  of  a  private 
person,  may  make  valid  a  void  conveyance. 
The  act  of  confirmation  of  June  21.  1860,  is 
in  law  a  conveyance  by  way  of  quitclaim, 
and  release  of  any  interest  which  the  United 
States  may  have  had  in  the  premises  con- 
firmed.—Tameling  V.  United  States  Freehold 
Land  ft  Emig.  Co..  2  C.  411. 

(b)  The  action  of  congress  confirming  a 
private  land  claim  in  New  Mexico,  as  recom- 
mended for  confirmation  by  the  surveyor 
general  of  that  territory,  is  not  subject  to 
judicial  review. — Tameling  v.  United  States 
Freehold  Land  ft  Emig.  Co.,  93  U.  S.  644; 
affg.  2  C.  411. 

(c)  The  unconditional  confirmation  of  a 
Mexican  land  claim  by  act  of  congress,  when 
such  confirmation  is  made  in  conformity 
with  the  recommendation  of  the  surveyor 
general  of  New  Mexico,  that  it  be  confirmed 
by  certain  specified  metes  and  bounds,  is. 
ex  necessitate,  a  confirmation  of  the  whole 
claim,  and  this  is  true  without  regard  to 
the  question  whether  the  claim  was  origi- 
nally valid  or  void. — Tameling  v.  United 
States  Freehold  Land  ft  Emig.  Co.,  2  C.  411; 
affd.,  suvra.  United  States  v.  Maxwell  Land 
Grant  Co..  26  F.  118. 

(d)  Where  an  act  of  congress  confirms  a 
Mexican  grant  of  500,000  acres  to  the  extent 
of  eleven  square  leagues,  to  be  selected  with- 
in the  limits  of  the  claim,  according  to  the 
lines  of  the  public  surveys,  which  the  com- 
missioner of  the  general  land  office  is  di- 
rected to  cause  to  be  run  for  the  proper 
location  of  the  quantity  confirmed,  and  pro- 
vides that  the  confirmation  shall  not  be 
legally  effective  until  pajrment  by  the  con- 
firmee of  the  expense  of  so  much  of  the 
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surveys  as  inure  to  his  benefit:  Held,  (1) 
That  until  such  payment  the  confirmee  has 
no  title  to  the  eleven  square  leagues  selected 
pursuant  to  the  act,  nor  a  perfect  equitable 
right  to  such  title,  and  they  are  not  sub- 
ject to  taxation.  (2)  That  congress  after 
the  surveys  and  plats  shall  have  been  per- 
fected, may  enforce  such  payment  by  a  sale 
of  the  lands,  a  resumption  of  the  grant,  or 
other  appropriate  mode. — Central  C.  I.  Co. 
V.  Pueblo  County,  96  U.  S.  259;  reversing,  2 
C.  628. 

(e)  In  such  case  the  courts  have  no  juris- 
diction to  limit  the  grant,  as  the  constitu- 
tion, by  art.  IV,  sec  1,  vests  the  control  of 
the  public  lands  in  congress. — Maxwell  Land 
Grant  Case,  121  U.  S.  325. 

(f)  It  does  appear  that,  though  the  atten- 
tion of  congress  was  turned  to  this  question, 
it  confirmed  the  grant  in  the  act  of  June  21, 
1860,  to  the  full  extent  of  the  boundaries  as 
described  in  the  petition  of  claimants. — Max- 
well Land  Grant  Case,  121  U.  S.  326. 

(g)  The  court  rested  its  judgment  in  this 
case,  121  U.  S.  326,  not  upon  the  fact  of  the 
grant  to  Beaubien  and  Miranda  being  an 
empreaario  grant,  but  upon  the  fact  that  con- 
gress having  confirmed  it  as  made  to  Beau- 
bien and  Miranda,  and  as  reported  for  con- 
firmation by  the  surveyor  general  of  New 
Mexico  to  congress,  without  qualification  as 
to  its  extent,  acted  in  that  respect  entirely 
within  its  power,  and  that  its  action  was 
conclusive  upon  the  court — Maxwell  Land 
Grant  Case,  122  U.  S.  366. 

(h)  Facts  of  the  case  stated  holding  that 
congress  intended  to  confirm  a  larger  tract 
than  22  leagues  and  that  the  grant  was  free 
from  fraud. — Id. 

(i)  An  act  of  congress  confirming  the  re- 
port of  the  surveyor  general  of  the  terri- 
tory of  New  Mexico  as  to  the  validity  and 
extent  of  a  Mexican  grant  operates  as  a 
grant  de  novo  of  all  the  land  within  the 
boundaries  as  given  in  that  report — United 
States  V.  Maxwell  Land  Grant  Co.,  21  F.  19. 

(j)  Held,  that  the  confirmation  of  a  part 
of  the  grant  should  be  construed  as  a  de- 
nial of  the  remainder,  by  congress. — United 
SUtes  V.  Cleveland  Co.,  33  F.  323. 

§  15.    Rights  acquired  by  occupancy. 

(a)  Except  as  against  the  United  States, 
and  subject  to  the  defeat  by  abandonment, 
the  bona  fide  occupant  will  hold  his  land  by 
a  tenure  as  secure  against  attack  as  the 
owner  of  the  fee  at  common  law.  There  is 
nothing  in  the  law  which  obliterates  its  legal 
character  upon  demise,  and  there  is  nothing 
that  invests  it  with  a  different  character 
upon  transmission  to  the  heir. — Gillett  v. 
Gaffney,  3  C.  351. 

(b)  An  occupant  of  a  part  of  the  public 
domain  holding  under  the  statute  of  this 
state  has  no  rights  therein  as  against  the 
United  States  or  its  grantees. — Farmers* 
High  Line  Canal  ft  Res.  Co.  v.  Moon,  22  C. 
660,  46  P.  437. 

§  16.    Rights  acquired  by  entry  in  general. 

(a)  An  entry  made  on  public  mineral 
land  is,  at  most,  but  an  entry  under  license 
of  the  government,  and  a  subsequent  sale  to 
another  person  by  the  government,  and  the 
issue  of  a  receiver's  receipt  for  the  price 


thereof,  so  divests  the  government  of  title 
that  the  license  is  eo  inatanti  revoked,  and 
the  licensee  cannot  set  up  his  previous  pos- 
session as  adverse.— Omaha  &  Grant  Sm.  ft 
Ref.  Co.  V.  Tabor,  13  C.  41,  21  P.  925. 

(b)  Under  the  homestead  laws  of  the 
United  States  no  person  by  filing  upon  a 
piece  of  land  acquires  any  ownership  in  the 
same;  he  obtains  an  inchoate  title,  which  is 
only  completed  when  he  has  resided  upon 
the  land  the  period  of  time  mentioned  in 
the  statute,  and  proved  his  right  to  the  title, 
and  paid  for  the  same. — Schoolfield  v.  Houle, 
13  C.  394,  22  P.  781. 

(c)  Where  a  pre-emption  settler  upon 
public  land  notified  a  railroad  company  of 
his  claim  and  protested  against  the  com- 
pany entering  upon  his  land  and  building  its 
road  across  the  same  imless  compensation 
be  given  him,  but  the  company  notwithstand- 
ing such  protest  proceeded  to  take  posses- 
sion of  and  build  its  road  on  a  strip  of  land 
across  the  preemptor's  claim,  the  fact  that 
such  settler  took  no  further  action  to  pro- 
tect his  possession  against  the  encroach- 
ments of  the  company  until  after  he  had  ac- 
quired a  patent  would  not  estop  him  from 
bringing  an  action  in  the  nature  of  eject- 
ment against  the  railroad  company  to  re- 
cover possession  of  the  land  appropriated, 
after  the  patent  was  issued  and  within  the 
time  prescribed  by  the  statute  of  limita- 
tion.— Denver  &  Rio  G.  R.  Co.  v.  Wilson, 
28  C.  6,  62  P.  843. 

(d)  The  right  of  an  occupant  of  public 
land  who  has  complied  with  the  require- 
ments of  c.  90,  G.  S.,  is' as  unassailable,  ex- 
cept by  the  general  government  or  persons 
connecting  themselves  with  the  title,  as  if 
they  held  it  by  patent — Cooper  v.  Hunter,  8 
A.  101,  44  P.  944. 

(e)  A  homestead  settler  acquires  no 
vested  rights  as  against  the  United  States, 
prior  to  the  time  when,  under  the  law,  he 
becomes  entitled  to  a  patent,  which  deprives 
congress  of  the  power  to  vest  title  to  the 
land  in  another.— Wagstaff  v.  Collins,  97  F.  3. 

(f)  A  settler  on  railroad  land  yielding  to 
a  wrong  construction  of  a  statute  as  to  his 
title,  surrendered>  his  homestead  to  the  rail- 
road company  from  whom  later  defendants 
became  bona  fide  purchasers:  .  Held,  that 
their  title  was  good,  under  24  Stat,  c.  376, 
and  29  Stat,  c.  39.— Id. 


§17. 


•  Protection. 


(a)  The  possessory,  rights  of  settlers  up- 
on the  public  lands  of  the  United  States  are 
protected  by  state  statutes  under  remedies 
therein  provided.  When  these  rights  are 
unlawfully  invaded,  resort  must  be  had  to 
the  appropriate  statutory  remedy. — Adkison 
V.  Hardwick,  12  C.  581,  21  P.  907. 

§18.    Homestead— title  of  holder  of  receiver's 
receipt. 

(a)  One  who  files  a  pre-emption  claim 
upon  government  land,  and  afterwards 
proves  up  and  gets  the  receiver's  receipt, 
is  vested  with  title  thereto,  which  title  re- 
lates back  to  the  date  of  filing,  from  which 
time  he  can  recover  against  a  person  using 
•or  trespassing  upon  said  land. — St.  Onge  v. 
Day,  11  C.  368,  18  P.  278. 
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§  19.  Additional  homestead  of  deceased  soldier, 
(a)  The  right  of  the  children  of  a  de- 
ceased soldier  to  locate  and  enter  80  acres 
of  public  land  as  an  additional  homestead 
under  the  act  of  June  8,  1872,  is  personal 
property  and  may  be  sold  and  assigned  to 
a  third  party  by  their  guardian. — ^Mullen  v. 
Wine,  26  F.  206. 

(B)     TOWN  SITES. 

§  SO.    Town  site  act 

(a)  The  'towns  and  cities"  chapter,  Stat 
1868,  art  XII,  sec.  6,  controls  the  settling^ 
of  titles  under  the  townsite  act  The  sec- 
tions (9  and  12,  p.  533)  providing  for  de- 
claratory statement  were  not  intended  to 
apply  to  town  lots. — ^Tucker  v.  McCoy,  8  C. 
368,  8  P.  667. 

(b)  The  townsite  act  is  a  special  stat- 
ute not  repealed  by  the  code,  and  the  chan- 
cery practice  as  modified  by  the  act,  and 
not  the  code,  governs  the  practice. — ^Rice  v. 
Goodwin,  2  A.  267,  30  P.  330. 

(c)  The  townsite  act  applies  to  entries 
made  after  its  passage. — Cofield  v.  McClel- 
Ian,  1  C.  370. 

§  21.    Title  to  town  site  in  generaL 

(a)  An  entry  in  the  name  of  the  cor- 
porate officials  of  a  town  cannot,  by  con- 
struction of  law,  inure  to  vest  the  estate  in 
the  corporation. — ^Town  of  Aspen  v.  Rucker, 
10  C.  184,  15  P.  791. 

§  8S.    Town  site  patent. 

(a)  A  town  site  patent  runs  to  the  of- 
ficer designated  and  to  his  successors  in 
oflice. — Town  of  Aspen  v.  Aspen  Town  ft 
Land  Co.,  10  C.  191,  201,  15  P.  794,  16  P.  160. 

§  23.    SUtus  of  trust  title. 

(a)  The  purpose  of  the  act  of  congress 
(May  23,  1844)  is  to  vest  the  estate  and 
trust  powers,  not  in  the  corporation  itself, 
but  in  some  one  or  more  of  the  corporate 
officials  in  their  official  and  politic  capacity. 
The  corporation  may  maintain  its  bill  to  cor- 
rect an  abuse  of  the  trust  affecting  the 
common  interest  of  all  the  beneficiaries,  but 
cannot  interfere  between  individual  appli- 
cants.— Georgetown  v.  Glaze,  3  C.  230. 

§24.    Trustee  of  town  site. 

(a)  The  town  site  is  required  to  be  held 
in  trust  until  finally  disposed  of  as  trust 
property.  The  purpose  of  the  act  was  to 
vest  the  estate  and  trust  powers,  not  in  the 
corporation  itself,  but  in  the  trustee  in  his 
official  or  politic  capacity,  and  to  limit  it  to 
the  successor  in  trust  until  the  trust  should 
be  finally  exhausted. — Town  of  Aspen  v. 
Rucker,  10  C.  184,  15  P.  791. 

§  26.    Title  in  generaL 

(a)  The  purpose  of  the  statute  is  to  con- 
fer the  estate  upon  the  county  Judge  or  the 
corporate  authorities  in  their  official  and  po- 
litical capacity,  and  to  limit  it  to  the  suc- 
cessor until  the  trust  should  be  finally  ex- 
hausted.— Smith  V.  Pipe,  3  C.  187. 

(b)  A  freehold  of  inheritance  must  be 
implied  in  the  trustee  notwithstanding  the 
omission  of  the  words  of  succession  in  the 
statute.— Id. 


(c)  The  grant  of  the  sovereign  confers 
upon  the  donee  the  capacity  to  take  ac- 
cording to  the  purpose  and  to  the  extent  in- 
tended.— Id. 

(d)  The  title  is  in  the  trustee  and  passes 
to  his  successor  in  office.  A  vacancy  in  the 
office  does  not  affect  this  holding. — Id. 

(e)  The  title  is  in  the  officer  who  is 
grantee  in  th«  patent,  and  in  his  successors 
and  the  deed  by  such  successor  gives  title 
as  against  a  grantee  of  the  town. — Wheeler 
V.  Wade,  1  A.  66,  27  P.  719. 

§  26.    Powers. 

(a)  A  trustee  under  the  town  site  acts 
is  not  authorized  to  designate  any  part  of 
the  tract  in  possession  of  an  actual  occu- 
pant as  a  part  of  a  street — Laughlin  v.  Den- 
ver, 24  C.  255,  50  P.  917. 

(b)  In  the  absence  of  authority  to  sell 
any  portion  of  the  townsite,  it  was  the  duty 
of  the  trustee  to  await  the  action  of  the 
legislative  assembly. — City  of  Denver  v. 
Kent  1  C.  337. 

§27.  Determination  of  rights  of  occu- 
pants, 
(a)  Where  a  probate  judge,  in  whom  title 
to  a  townsite  was  vested  by  law  in  trust 
for  the  benefit  of  the  several  occupants  of 
the  land,  was  authorized  by  statute  to  de- 
termine summarily,  on  a  petition  filed  before 
him,  the  right  of  any  occupant  to  land 
claimed  by  him  and  to  execute  a  convejrance 
therefor,  his  decision  to  be  final  and  conclu- 
sive, unless  a  rehearing  was  obtained,  the 
validity  and  effect  of  a  decision  and  convey- 
ance made  by  him  thereunder  are  not  af- 
fected by  the  fact  that  the  extent  or  boun- 
daries of  the  tract  conveyed  are  not  the 
same  as  those  claimed  in  the  petition, 
whether  the  quantity  be  more  or  less. — Wil- 
son V.  Chicago  Lumber  ft  Timber  Co.,  143  F. 
705. 

§  28.    Execution  of  trust  in  general. 

(a)  Where  no  defect  of  title  or  authority 
exists,  and  the  land  is  subject  to  sale,  it  is 
held  that  the  officers  of  the  land  department, 
in  the  course  of  their  duties,  exercise  a  judi- 
cial function,  and  their  acts  cannot  be  im- 
peached in  a  collateral  action;  and  in  this 
case,  Jieldf  that  the  duties  and  powers  of  the 
probate  judge  were  not  merely  ministerial, 
but  that  in  executing  the  provisions  of  the 
acts  relating  to  the  grant  he  was  required 
to  exercise  judicial  discretion  and  powers.— 
Anderson  v.  Bartels,  7  C.  256,  3  P.  225. 

§28.    Legislative  regulation. 

(a)  The  legislature  is  authorized  to  make 
all  needful  rules  and  regulations  for  the 
execution  of  the  trust  concerning  town  sites, 
and  the  appropriation  of  the  proceeds  of  sale 
of  the  trust  estate,  including  the  power  to 
direct  sales. — ^Town  of  Aspen  v.  Rucker,  10 
C.  184,  15  P.  791. 

(b)  The  execution  of  the  trust  is  under 
its  sole  direction. — City  of  Denver  v.  Kent, 
1  C.  337. 

§80.    —^- Scope  and  effect. 

(a)  The  details  of  the  disposition  of  the 
trust  are  to  be  regulated  by  the  legislature, 
but   such   regulations   can   not  change   the 
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trust  to  an  estate  in  fee  except  by  convey- 
ance to  the  beneficiaries,  or  by  sale  made 
under  the  direction  of  the  legislature. — ^Town 
of  Aspen  v.  Rucker,  10  C.  184,  16  P.  791, 

(b)  Nor  change  the  beneficiaries  or  di- 
vest them  of  their  rights. — Town  of  Aspen 
V.  Aspen  Town  &  Land  CJo.,  10  C.  191.  15  P. 
794.  16  P.  160;  City  of  Pueblo  v.  Budd,  19  C. 
579.  86  P.  599. 

§  81.    Beneficiaries. 

(a)  Occupants  are  the  beneficiaries  under 
the  act  and  hold  to  the  extent  of  their  occu- 
pancy.—City  of  Pueblo  v^  Budd.  19  C.  579, 
86  P.  599. 

§88.    Rights  in  general. 

(a)  An  occupant  has  the  title  as  against 
one  who  claims  only  through  the  Denver 
Town  Company,  without  proof  of  occupancy 
in  himself  or  his  grrantors. — €Iayton  v.  Spen- 
cer, 2  C.  378. 

(b)  The  rights  of  parties  as  beneficiaries 
under  the  town  site  act  must  be  determined 
as  of  the  date  of  the  entry. — Pascoe  v.  Qreen. 

18  C.  326.  32  P.  824. 

(c)  The  town  being  unincorporated,  the 
inhabitants  had  a  vested  right  in  streets 
and  alleys  opened  and  used  at  the  time  of 
the  entry  of  the  town  site,  but  the  trustee 
was  not  authorized  to  designate  any  portion 
of  the  site,  in  the  possession  of  an  actual 
occupant,  as  a  part  of  a  street,  and  thereby 
deprive  a  beneficiary  of  his  interest  in  the 
land  so  occupied. — City  of  Pueblo  v.  Budd, 

19  C.  580,  36  P.  599. 

§88.    Filing  statements. 

(a)  The  limitation  of  ninety  days  in 
which  all  occupants  or  claimants  should  file 
statements  maintained  as  a  proper  exercise 
of  legislative  power,  and  as  an  absolute  bar 
if  not  complied  with. — Cofield  v.  McClellan, 
1  C.  370;  affd.  16  Wall.  331. 

(b)  Qualified  by  limiting  the  bar  only 
to  parties  out  of  possession. — City  of  Pueblo 
V.  Budd.  19  C.  679.  36  P.  699. 

§  84.    Deed  of  trustee  of  townaite. 

(a)  A  deed  of  land  made  by  the  patentee 
of  a  town  site  to  a  beneficiary  under  the 
town  site  act,  granted  the  land  as  described 
"not  interfering  with  the  plan  of  the  streets 
and  alleys  adopted  in  the  town  plat:"  Held, 
that  this  clause  did  not  have  the  effect  to 
reserve  land  which  would  be  included  within 
the  lines  of  streets  as  extended,  but  which 
lines  were  not  extended  even  on  the  plat,  on 
the  theory  that  such  land  was  within  the 
bounds  of  projected  streets;  and  that,  in 
ejectment  by  the  successor  to  the  g^rantee's 
title,  the  defendant,  a  mere  intruder,  could 
not  set  up  that  the  town  was  entitled,  by 
operation  of  law  or  otherwise,  to  an  ease- 
ment for  the  extension  of  its  streets  and 
alleys  over  the  tract  in  question. — Mills  v. 
Hobson,  10  C.  78,  13  P.  927. 

§85.    Persons  entitled. 

(a)  Purchasers  of  vacant  or  forfeited  lots 
in  the  town  site,  at  sales  regularly  made  pur- 
suant to  statute,  are  entitled  to  conveyance 
from  the  trustee. — Town  of  Aspen  v.  Rucker, 
10  C.  184,  15  P.  791. 

(b)  The  law  was  made  for  the  benefit  of 


the  occupants  of  the  town,  and  not  for  spec- 
ulators.— ^Town  of  Aspen  v.  Aspen  Town  ft 
Land  Co.,  10  C.  191,  15  P.  794,  16  P.  160. 

(c)  There  must  be  occupancy  of  some 
sort--Mitchell  v.  Arkell,  3  A.  253,  32  P.  720. 

(d)  And  not  a  speculative  occupation.— 
Pascoe  V.  Green,  18  C.  326,  32  P.  824. 

(e)  Only  residents  and  actual  occupants 
and  their  assigns  are  entitled  to  demand 
deeds  from  the  trustee  by  virtue  of  the  act 
of  congress. — ^Town  of  Aspen  v.  Rucker,  10 
C.  184,  15  P.  791;  Id.  v.  Aspen  Town  &  Land 
Co.,  10  C.  191,  15  P.  794,  16  P.  160. 

(f)  It  is  provided  by  sec.  15  of  the  **Town 
Site  Act"  (Gen.  Stats.,  sec  3284),  that  the 
person  who  shall  have  first  acquired  the 
right  to  the  possession  or  occupancy  of  the 
lands  in  person,  by  agent,  servant  or  tenant, 
or  those  claiming  under  him,  shall  be  deemed 
to  have  the  prior  and  paramount  right — 
Rice  V.  Goodwin,  2  A.  267,  30  P.  330. 

(g)  The  first  occupant,  by  tenant  or  oth- 
erwise, and  who  has  not  abandoned,  is  enti- 
tled to  the  deed.--Webber  v.  Petty.  2.  A.  63, 
29  P.  1016. 

§86.    Validity. 

(a)  Upon  bill  filed  by  a  grantee  of  the 
occupant  and  owner  of  improvements  to  com- 
pel a  conveyance  and  enjoin  an  action  of 
ejectment,  a  deed  having  been  made  to  the 
respondents  by  the  probate  judge  without 
proceeding  to  settle  the  title  pursuant  to  the 
statute  (R.  S.  621),  the  relief  was  granted. 
— Clayton  v.  Spencer,  2  C.  378. 

§87.    Exception  of  mines. 

(a)  It  is  mines  known  to  exist  at  the 
time  a  town  site  patent  is  issued  and  those 
only,  that  are  excepted  from  its  grant  by 
sec  2392  of  the  Revised  Statutes. — Lamed 
V.  Jenkins,  113  F.  634. 

(b)  The  deed  of  the  city  authorities  au- 
thorized to  convey  lots  in  a  town  site  is 
presumptively  valid,  and  it  cannot  be  col- 
laterally assailed  in  an  action  at  law  for  a 
failure  of  the  authorities  to  require  the  pre- 
liminaries or  perform  the  requirements  an- 
tecedent to  its  execution. — Id. 

§88.    Effect 

(a)  The  execution  and  delivery  of  such 
a  deed  to  a  portion  of  the  Denver  town  site, 
under  the  provisions  of  the  laws  in  relation 
to  the  subject,  is  analogous  to  the  grant  of 
a  patent,  by  that  department  of  the  govern- 
ment whose  province  it  is  to  supervise  the 
various  steps  and  proceedings  necessary  to 
be  taken  to  obtain  the  title. — ^Anderson  v. 
Bartels,  7  C.  256.  3  P.  225. 

(b)  Where  the  trustee  has  executed  a 
deed  of  a  parcel  of  such  land  to  one  claim- 
ing to  be  a  beneficiary,  the  legal  title  to 
such  parcel  passes  out  of  the  trustee  and 
vests  in  the  grantee;  no  individual  not  then 
a  beneficiary  can  thereafter  in  his  own  right 
question  the  validity  of  such  conveyance; 
nor  can  he,  by  subsequent  intrusion  upon  the 
possession  of  the  holder  of  the  legal  title, 
acquire  a  right  to  inquire  into  or  litigate 
the  question  whether  all  the  preliminaries 
required  by  the  local  law  were  taken  by  the 
party  holding  the  title  from  the  trustee. — 
Murray  v.  Hobson,  10  C,  66,  13  P.  921;  Han- 
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Ion  Y.  Hobson,  24  C.  2S4,  51  P.  433;  Laughlin 
T.  Denver,  24  C.  255,  50  P.  917. 

§88.    Presainption  of  regularity. 

(a)  Where  a  deed,  executed  by  the  trus- 
tee, recites  that  entry  and  conveyance  were 
made  under  authority  of  law,  and  that  the 
grantee  was  entitled  to  the  land  and  the  im- 
provements thereon,  such  recitals  are  suf- 
ficient to  raise  a  presumption  that  the 
preliminary  requisites  have  been  complied 
with,  and  the  deed  is  not  open  to  attack  for 
defects  or  omissions  in  the  initiatory  pro- 
ceedings, in  ejectment  brought  by  one  hold- 
ing a  subsequent  deed  from  the  probate 
judge.— Chever  v.  Homer,  11  C.  68, 17  P.  495; 
Eyster  v.  Gaff,  2  C.  228;  aiTd,  91  U.  S.  521. 

§40.   Impeachment. 

(a)  Even  where  a  breach  of  the  trust  i^ 
affirmatively  shown,  the  court  cannot  make 
an  exception  to  the  general  rule,  and  submit 
the  trustee's  conveyance  to  investigation  at 
law.— Clayton  v.  Spencer,  2  C.  378. 

(b)  In  ejectment  for  the  possession  of 
real  estate,  being  part  of  a  townsite  on  the 
public  domain,  a  deed  regular  upon  its  face, 
and  executed  by  the  officer  intrusted  by  the 
government  with  the  legal  title,  and  duly 
authorized  to  convey  it,  is  not  Impeachable 
for  failure  to  comply  with  any  preliminary 
requisites. — Anderson  v.  Bartels,  7  C.  256, 
3  P.  225. 

(c)  In  such  case  the  doctrine  of  pre- 
somptions  in  favor  of  official  acts  obtains, 
that  the  officer  empowered  by  law  to  make 
the  grant  did  his  duty  in  all  respects,  and 
had  required  the  grantee  to  show,  by  legal 
proofs,  that  he  had  complied  with  all  rules 
and  regulations  necessary  to  be  complied 
with  to  entitle  him  to  the  deed. — Id. 

(d)  Where  the  trustee  of  a  town  sltfe 
delivers  his  deed,  the  legal  title  passes  and 
no  person  not  himself  a  beneficiary  can  im- 
peach the  title  so  conveyed.  Cross-bill  set- 
ting up  the  omission  of  certain  statutory 
steps  by  the  trustee:  Held,  to  give  the  cross- 
complainant  no  standing  in  equity. — Murray 
v.  Hobson.  10  C.  66,  13  P.  921. 

§41.    Conveyance  by  successor. 

(a)  Conveyance  by  the  successor  of  the 
donee  is  sufficient  to  convey  title,  upon  which 
the  grantee  may  maintain  ejectment,  and  the 
conveyance  may  not  be  questioned  in  a  court 
of  law.— Smith  v.  Pipe,  3  C.  187. 

§42.    Unauthorized  conveyances  in  general. 

(a)  A  sale  by  the  trustee  of  any  portion 
of  the  townsite,  not  according  to  the  rules 
and  regulations  prescribed  by  the  legislative 
assembly,  is  wholly  unwarranted  and  abso^ 
Intely  void.— City  of  Denver  v.  Kent,  1  C.  337. 

(b)  The  administrator  of  the  plaintifTs 
ancestor  **flled"  on  the  property  in  contro- 
versy as  in  trust  for  the  lawful  creditors  and 
heh^  of  the  deceased,  "but  the  title  to  be 
taken  by  the  undersigned  absolutely,  is 
wholly  in  trust  as  aforesaid;"  the  probate 
jndge  conveyed  to  the  administrator;  held, 
that  such  conveyance  was  not  only  unauthor- 
ized by  the  act  of  congress  of  May  28,  1864, 
bnt  in  violation  of  the  trust  which  is  de- 
clared imposed.  While  the  legal  estate 
passed,  the  administrator  held  it  in  trust  for 
the  heirs. — ^Pilmore  v.  Reithman,  6  C.  120. 


(c)  The  title  to  unclaimed  lands  cannot 
be  conveyed  direct  or  vested  in  fee  in  the 
city.— Denver  v.  Kent,  1  C.  336;  City  of 
Pueblo  V.  Budd,  19  C.  579,  36  P.  599. 

(d)  Mayor's  deed,  to  himself,  conveying 
a  lot  in  the  townsite  is  voidable  and  not 
void.  It  is  impeachable,  for  the  reason  as- 
signed, only  in  a  direct  proceeding,  by  a 
beneficiary  in  the  trust. — Bolton  v.  Bennett, 
56  C.  507,  138  P.  761. 

§43.    Deed  by  commissioners. 

(a)  When  a  patent  to  a  townsite  has 
been  issued  to  the  county  judge  and  his  suc- 
cessors, a  deed  by  a  commissioner  appointed 
by  the  municipal  authorities  passes  no  title. 
—Rice  V.  Goodwin,  2  A.  267,  30  P.  330. 

§  44.    Descent  of  townsite  title. 

(a)  Title  by  occupancy  of  land  subject 
to  entry  under  the  acts  of  congrress,  as  town- 
sites,  must,  under  the  statute  (1  Sess.  Laws, 
p.  168)  be  Tield  to  be  descendable.  Such  title 
possesses,  imder  the  statute,  the  legal  char- 
acter of  real  estate. — GiUett  v.  Gaffney,  3  C. 
351;  Filmore  v.  Reithman,  6  C.  120. 

§45.    Adverse  claims. 

(a)  Every  person  who,  in  virtue  of  an 
occupancy  or  improvement  existing  at  the 
date  of  the  entry  of  the  townsite  or  prior 
thereto,  seeks  to  bring  in  question  the  right 
of  one  holding  by  conveyance  from  the  trus- 
tee, must  show  affirmatively  a  compliance 
on  his  part,  with  the  requirements  of  the 
fourth  section  of  the  act  of  assembly,  or  at 
least  must  excuse  his  failure  to  comply  there- 
with.—Cofield  V.  McClellan,  1  C.  370. 

(b)  Essential  averments  in  suit  to  sup- 
port contest  between  adverse  claimants  to 
same  lot  stated.  All  persons  who  have  filed 
under  the  ninety-day  limit  should  be  made 
parties.— Tucker  v.  McCoy.  3  C.  284. 

§46.    Actions  to  set  aside. 

(a)  After  the  probate  judge  has  made 
conveyance  his  successor  in  office  has  no  title 
remaining  and  no  power  to  adjudicate  be- 
tween claimants. — Cook  v.  Rice,  2  C.  131. 

(b)  One  who  has  never  been  an  occupant 
or  owned  the  improvements  cannot  maintain 
a  bill  to  set  aside  the  probate  judge's  deed 
for  lots  on  the  town  site. — Cook  v.  Rice,  2 
C.  131;  Adanis  v.  Binkley,  4  C.  247. 

§47.    Actions  to  prevent  abuse  of  trust. 

(a)  A  corporation  may  maintain  a  bill  to 
prevent  an  abuse  of  the  trust  when  abuse  is 
imminent — Town  of  Aspen  v.  Rucker,  10  C. 
185,  15  P.  791. 

(C)     GRANTS  IN  AID  OP  RAILROADS. 

§48.    Rights  of  way. 

(a)  The  right  of  way  privilege,  con- 
ferred by  the  act  of  March  3,  1875,  does  not 
attach  on  the  filing  and  acceptance  of  the 
railway  company's  articles  of  incorporation 
and  proofs  of  organization,  but  when  the 
line  of  road  is  definitely  fixed,  either  by 
actual  construction,  or  the  filing  of  a  map 
showing  its  definite  location. — Denver  &  Rio 
G.  R.  Co.  V.  Hanoum.  19  C.  162,  34  P.  838. 

(b)  It  is  not  necessary  for  a  company 
which  has  filed  its  articles  of  incorporation 
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and  proofs  of  organization,  and  Qonstructed 
a  road  over  unsurveyed  public  lands,  to  file 
a  map  of  definite  location  in  order  to  entitle 
it  to  the  benefit  of  said  act — Denver  A  Rio 
G.  R.  Co.  V.  Hanoum,  19  C.  162,  34  P.  838. 

(c)  The  act  of  congress  of  March  3,  1875 
(18  U.  S.  Stats,  at  Large,  pp.  482-483)  gran^ 
ing  to  railroad  companies  right  of  way 
through  the  public  lands,  is  not  in  the  na- 
ture of  an  absolute  grant  in  pr€Menti  btt  is 
rather  an  offer  to  all  railroad  companies 
and  takes  effect  as  a  grant  to  any  particular 
company,  only,  when  such  company  has  com- 
plied with  the  provisions  thereof  by  the  loca- 
tion of  its  road  and  by  filing  with  the  regis- 
ter a  profile  thereof.  And  where  a  settler 
has  secured  a  possessory  right  to  any  part 
of  the  public  domain  by  entering  thereon 
and  filing  a  preemption  declaratory  state- 
ment before  a  railroad  company  locates  its 
road  and  files  a  profile  thereof,  the  rights  of 
the  settler  are  superior  to  those  of  the  rail- 
road company  and  such  company  can  only 
establish  its  right  of  way  across  such  land 
by  condemning  the  possessory  right  of  the 
settler. — Denver  ft  Rio  G.  R.  Co.  v.  Wilson, 
28  C.  6,  62  P.  843. 

(d)  Under  the  act  of  congress  of  July, 
1862  (12  Stat  489)  and  the  act  of  July  2, 
A.  D.  1864  (13  Stat  356),  the  way  of  Union 
Pacific  Railroad  Company  as  successor  to 
the  Leavenworth,  Pawnee  &  Western  Com- 
pany, is,  through  lands  which  were  public 
at  the  time  of  the  definite  location,  every- 
where 400  feet  wide,  even  though  never  oc- 
cupied to  the  full  width. — Snow  v.  Union 
Pacific  R.  Co.,  55  C.  175,  133  P.  1037. 

(e)  This  act  bears  upon  its  face  the 
meaning  that  where  there  is  a  canon,  pass 
or  defile  so  narrow  as  not  to  admit  of  the 
passage  of  two  roads  conveniently,  it  may  be 
used  by  two  or  more  of  them;  but  only  in 
cases  of  necessity  can  one  company  go  upon 
the  right  of  way  of  another  for  the  purpose 
of  building  its  road.— Denver  &  Rio  G.  R.  Co. 
V.  D.  S.  P.  &  P.  R.  Co.,  17  R  867. 

(f)  Suit  for  injunction  being  brought, 
necessity  may  be  shown,  and  the  right  to 
enter  upon  and  use  such  right  of  way  may 
be  enforced,  on  cross-bill.  The  rights  of  the 
parties  will  be  settled  upon  evidence  by  final 
decree,  and  not  upon  a  preliminary  motion. 
—Id. 

(D)  PROCEEDINGS  IN  LAND  OFFICE. 
§  48.    Land  department  in  generaL 

(a)  The  land  department  was  established 
to  supervise  the  proceedings  whereby  the 
title  from  the  United  States  to  the  public 
domain  is  obtained,  and  to  see  that  the  re- 
quirements of  the  different  acts  of  congress 
are  fully  complied  with.  It  must  consider 
and  pass  upon  the  qualifications  of  the  appli- 
cant, the  acts  he  has  performed  to  secure  the 
title,  and  whether  the  land  is  of  the  class 
which  is  open  to  sale.  Its  judgment  upon 
these  matters  is  unassailable,  except  by  di- 
rect proceedings  for  its  annulment  or  limi- 
tation.—Justice  Min.  Co.  V.  Lee,  21  C.  260,  40 
P.  444. 

§  50.    Authority  and  duties  of  officers. 

(a)  The  land  office  has  the  right  to  make 
rules  as  to  how  the  character  of  land  is  to 


be  determined  and  to  deny  the  right  of 
entry  to  those  who  do  not  comply  with  such 
rules. — GSerman  Ins.  Co.  v.  Hayden,  21  C.  127, 
40  p.  453. 

§  51.    Entry  in  land  office. 

(a)  The  entry  of  lands  in  the  land  office 
of  the  United  States  vests  title  in  the  entry- 
man.  The  patent  subsequently  issued  con- 
veys no  additional  title,  but  is  merely  legal 
evidence  of  the  title  acquired  by  entry  and 
purchase. — Sayre  v.  Sage,  47  C.  559,  108  P. 
160. 

§52.    Approval  of  filing. 

(a)  The  approval  by  the  Secretary  of  the 
Interior  of  a  filing  upon  lands  in  the  public 
domain,  as  the  site  of  a  reservoir,  segrregates 
such  lands,  and  no  subsequent  entry  thereof, 
or  claim  thereto,  can  be  made,  imtil  such 
first  selection  and  filing  is,  in  some  manner, 
annulled.— O'Reilly  v.  Noxon,  49  C.  362,  376, 
113  P.  486. 

§  58.    Conclusiveness  and  effect  of  decisions. 

(a)  It  is  only  when  the  officers  of  the 
land  department  have  misconstrued  the  law 
applicable  to  the  facts  before  them  in  a 
given  case,  and  thereby  have  denied  to  par- 
ties rights  to  which  they  are  entitled  under 
a  correct  construction,  or  when  misrepre- 
sentations and  fraud  have  been  practiced 
that  courts  can  in  a  proper  proceeding  inter- 
fere and  refuse  to  give  effect  to  their  action. 
—Iron  Silver  Min.  Co.  v.  Campbell,  17  C. 
269,  29  P.  513;  German  Ins.  Co.  v.  Hayden, 
21  C.  127,  40  P.  453. 

(b)  The  question  of  whether  notice  of 
defects  in  the  proofs  of  a  mining  claim  loca- 
tion and  of  the  holding  of  the  same  for  can- 
cellation was  given  by  the  land  department 
and  received  by  the  claimant,  is  one  of  fact 
and  not  of  law,  and,  in  the  absence  of  fraud, 
the  courts  are  concluded  by  the  finding  of 
the  commissioner  of  the  land  office  upon  that 
question. — Mineral  Farm  Min.  Co.  v.  Barrick, 
33  C.  410,  80  P.  1055. 

(c)  The  action  of  the  officers  of  the  land 
department  of  the  United  States,  beyond  the 
scope  of  their  authority,  is  void.  A  patent 
for  lands  which  had  been  previously  granted, 
reserved  from  sale,  or  appropriated  may  be 
annulled  by  the  courts;  otherwise  the  in- 
jured party  would  be  without  redress. — An- 
derson V.  Woodward,  57  C.  53,  140  P.  198. 

§64.    In  general 

(a)  The  adjudication  in  the  land  office 
upon  a  protest  that  the  applicant  is  not  in 
position  to  press  his  application  for  patent 
is  not  res  adjudicata  of  the  same  facts  in- 
volved in  that  issue  where  the  parties  appear 
as  suitors  in  a  suit  supporting  an  adverse 
claim.— Deals  v.  Cone,  27  C.  473,  62  P.  948. 

(b)  No  fact  found  by  the  land  office  is 
res  adjudicata  in  a  subsequent  suit  between 
the  same  parties  where  the  parties  appeared 
in  the  two  proceedings  in  different  capaci- 
ties and  the  ultimate  objects  of  the  two 
were  wholly  different. — Id. 

(c)  An  applicant  in  the  land  office  must 
show  certain  facts.  If  he  fails  and  his  ap- 
plication is  dismissed  it  is  the  equivalent 
of  a  non-suit  only.    The  finding  of  non-min- 
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eral  discovery  does  not  dfsproye  discovery 
when  alleged  in  court. — Id. 

(d)  The  decision  of  the  secretary  of  the 
interior  in  a  controversy  between  adverse 
claimants  to  public  lands,  annulling  the  en- 

-try  of  one  as  fraudulent,  permitting  amend- 
ment of  the  entry  of  the  other,  and  awarding 
a  patent  to  the  latter  relating  to  the  date  of 
his  entry,  cannot  be  assailed  in  an  action 
upon  a  bond  given  by  the  party  defeated  in 
the  land  department,  upon  an  injunction 
which  he  obtained  from  the  state  court  re- 
straining mining  in  the  premises  in  dispute, 
while  the  ccmtroversy  was  proceeding  in  the 
land  <^ce.— Baldwin  Star  Coal  Ca  v.  Quinn, 
46  C.  690,  596,  106  P.  1101. 

(e)  If  the  officers  of  the  Land  Depart- 
ment err  in  the  construction  of  the  law  ap- 
I^icable  to  the  f^cts  of  the  case,  their  de- 
cisions may  be  reviewed  and  annulled  by 
the  courts. — O'Reilly  v.  Noxon,  49  C.  862, 
371,  118  P.  486. 

(f)  So,  if  the  decision  is  procured  by 
fraud. — ^Id. 

(g)  If  they  err  as  to  matter  of  fact,  the 
sole  remedy  is  by  appeal  to  another  officer 
of  the  department — Id. 

(h)  A  complaint  seeking  to  review  the 
decision  of  the  Secretary  of  the  Interior 
upon  conflicting  claims  to  the  site  of  a 
reservoir,  which  fkils  to  disclose  the  Secre- 
tary's opinion  or  how  he  regarded  the  ques- 
tions involved,  is  insufficient — Id. 

(i)  Error  in  law  must  be  clearly  estab- 
lished, and  it  must  be  shown  that  the  party 
ccmiplaining  was,  by  reason  of  such  error, 
deprived  of  substantial  rights. — Id. 

§65.    Secretary  of  the  Interior. 

(a)  The  decision  of  the  secretary  of  the 
interior  upon  a  mere  question  of  fact  (and 
the  good  faith  of  claimants  Is  such  a  ques- 
tion) is  not  open  to  review. — Pugsley  v. 
Brown,  36  P.  688;  Pee  v.  Brown,  17  C.  610, 
30    P.    340. 

(b)  The  decision  of  the  secretary  of  the 
Interior  annulling  a  coal  entry,  and  permit- 
ting the  amendment  of  a  former  entry,  so  as 
to  include  the  land  in  controversy,  and  is- 
suing a  patent  thereon,  was  within  the  juris- 
dicticm  of  the  interior  department,  and  can- 
not be  collaterally  attacked. — Quinn  v.  Bald- 
win Star  Coal  Co.,  19  A.  497,  76  P.  562. 

(B)     PATENTS. 

§  56.    Effect  of  rejection  of  application. 

(a)  A  judgment  of  the  land  department 
rejecting  an  application  for  patent  and  noth- 
ing more,  leaves  the  i^^plicant  with  the  same 
rights  as  if  no  application  had  been  made. 
— Beals  V.  Cone,  27  C.  473,  62  P.  948. 

§  57.    Land  included. 

(a)  ¥rhere  a  river  on  public  land 
changed  its  course,  the  old  bed  became  a 
part  of  the  surrounding  land  and  passed  by 
^patent  to  a  subsequent  pre-emption  locator 
ot  land  including  the  abandoned  river  bed. 
— Boglino  V.  Giorgetta,  20  A.  338,  78  P.  612. 

§58.    Contests. 

(a)  It  is  not  necessary  that  notice  of  a 
contest  before  the  land  department  between 
claimants  under  conflicting  entries  of  pub- 


lic land  should  be  given  to  the  predecessors 
in  interest  who  have  parted  with  their  title, 
when  the  present  claimants  are  notified  and 
take  part  in  the  proceedings. — Durango  Land 
ft  Coal  Co.  V.  Evans,  80  P.  426. 

§  59.    Judicial  interference. 

(a)  Courts  are  without  jurisdiction  to 
determine  the  right  of  contending  parties  to 
purchase  public  lands  while  a  controversy 
is  being  waged  before  the  proper  officers  of 
the  interior  department,  but  they  have  juris- 
diction to  prevent  the  wrongful  invasion  of 
the  possession  of  one  in  the  actual  occu- 
pancy of  public  domain.— Pulmele  v.  Camp, 
20  C.  496,  39  P.  407. 

(b)  Relief  by  bill  in  equity  refused.— 
Craig  V.  Leitensdorfer,  123  U.  S.  189. 

§60.    When  patent  takes  effect 

(a)  The  government  patent  to  land  is 
sued  under  the  act  of  congress  of  July  1, 
1862,  and  the  several  acts  amendatory  there- 
of to  aid  in  the  construction  of  a  Pacific 
railway,  etc,  takes  effect  by  relation  as  of 
the  time  when  the  railway  company  defi- 
nitely fixes  the  line  of  its  road  by  filing 
the  map  in  the  office  of  the  commissioner  of 
the  general  land  office. — ^Howell  v.  Killie,  17 
C.  88,  28  P.  464. 

§  61.    Patent  as  notice. 

(a)  When  a  patent,  on  its  face,  recites 
the  terms  of  the  original  petition  and  grant, 
and  gives  the  description  in  full,  as  well  as 
the  lines  of  the  survey  based  thereon,  the 
purchaser  of  a  title  under  such  patent  is 
chargeable  with  notice  of  whatever  it  con- 
tains.— United  States  v.  Maxwell  Land  Grant 
Co.,  21  P.  19. 

§  63.    Construction  and  operation  in  general. 

(a)  A  patent  is  to  be  construed  in  con- 
nection with  the  act  of  congress  under  which 
it  purports  to  have  issued. — Mayor  of  Aspen 
V.  Aspen  Town  ft  Land  Co.,  10  C.  191,  16  P. 
794,  16  P.  160;  Wolfiey  v.  Lebanon  Min.  Co., 
4  C.  112. 

(b)  After  the  government  has  parted 
with  the  absolute  title  to  land  it  cannot  an- 
nex any  condition  to  that  title,  nor  limit 
the  use  to  which  the  land  may  be  devoted. 
And  especially  is  this  true  after  the  title 
has  passed  from  the  original  grantee. — Mor^ 
gan  V.  Rogers,  79  P.  577. 

§  68.    Presumptions. 

(a)  There  can  be  no  higher  evidence  of 
title  than  a  patent  from  the  United  States. 
In  favor  of  the  validity  and  integrity  of 
such  an  instrument  it  must  be  presumed  that 
all  antecedent  steps  necessary  to  its  Issuance 
were  duly  taken. — Iron  Silver  Min.  Co.  v. 
Campbell,  17  C.  267,  29  P.  613;  Maxwell 
Land  Grant  Case,  121  U.  S.  326. 

§  64.    Conclusiveness. 

(a)  A  patent  executed  in  the  required 
form  and  by  the  proper  officers  for  such 
a  portion  of  the  public  domain  as  is  bv  law 
subject  to  sale  or  other  disposal,  passes 
the  title  thereto,  and  the  finding  of  the  facts 
by  the  land  department  which  authorizes  its 
issue,  is  conclusive  in  a  court  of  law. — St. 
Louis  Co.  V.  Kemp,  104  U.  S.  636. 
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(b)  Cited  upon  this  point  and  approved. 
—Steel  V.  St.  Louis  Co.,  106  U.  S.  447. 

§65.  Right  and  title  acquired  by  entry  or 
patent, 
(a)  The  limitation  in  letters  patent  to 
the  successors  of  the  grantee  named  in  the 
patent  can  have  effect  only  so  far  as  it  ac- 
cords with  the  act  of  congress.  The  purpose 
of  the  act  was  to  confer  the  right  of  pre- 
emption upon  the  settlers  upon  town  lands. 
—Smith  V.  Pipe,  3  C.  187. 

§  66.    Relation  back. 

(a)  The  government  does  not  part  with 
title  to  the  public  domain  until  the  issue 
of  a  patent  therefor;  however,  when  such 
patent  has  issued,  the  title  conveyed  thereby 
is  held  to  relate  back  to  the  date  of  the 
entry,  as  evidenced  by  the  certificate  there- 
of, but  will  not  relate  back  to  an  act  of 
cbngress  authorizing  the  entry  merely. — 
City  of  Denver  v.  Mullen,  7  C.  345.  3  r. 
693. 

(b)  Consideration  of  the  doctrine  of  rela- 
tion when  there  are  two  patents  to  the  same 
land. — Chever  v.  Horner,  11  C.  68,  73.  17  P. 
495. 

(c)  A  final  receipt  issued  upon  a  home- 
stead entry  is  as  binding  upon  the  govern- 
ment as  a  patent,  and  when  a  patent  is 
issued  it  relates  back  to  the  entry. — Struby- 
Estabrook  Merc.  Co.  v.  Davis,  18  C.  93,  31 
P.  496. 

(d)  A  patent  for  lands  relates  back  to 
the  entry  upon  which  it  is  founded,  and 
affords  an  action  for  an  intermediate  tres- 
pass.— Manitou  A   P.   P.  R.  Co.  v.  Harris, 

45  C.  187,  101  P.  61. 

(e)  The  entry  of  lands  in  the  land  office 
of  the  United  States  vests  title  in  the  entry- 
man.  The  patent  subsequently  issued  con- 
veys no  additional  title,  but  is  merely  legal 
evidence  of  the  title  acquired  by  the  entry 
and  purchase. — Sayre  v.  Sage,  47  C.  559,  108 
P.  160. 

(f)  Where  a  coal  entry  on  the  public  land 
was,  by  mistake,  made  on  the  wrong  land, 
and  the  entryman  was  permitted  to  amend 
his  entry  so  as  to  cover  the  land  intended 
to  be  entered,  the  amendment  to  take  effect 
as  of  the  date  of  the  original  entry,  a  patent 
issued  upon  the  amended  entry  relates  back 
to  the  original,  so  as  to  make  the  entryman 
the  equitable  owner  from  that  date,  and  to 
authorize  him  to  maintain  an  action  for  dam- 
ages for  injuries  to  the  land  between  the 
dates  of  the  original  and  amended  entries. 
— Quinn  v.  Baldwin  Star  Coal  Co.,  19  A.  497, 
76  P.  552. 

(g)  The  patent  when  issued  relates  back 
to  the  Inception  of  the  right  of  the  patentee. 
— Neilson  v.  Chaupagne  Min.  &  Mill.  Co.,  119 
F.  123. 

§67.    Death  of  entryman  before  patent. 

(a)  If  the  patentee  of  public  lands  dies 
before  the  patent  is  issued,  the  title  to  the 
land  inures  to  the  heirs  of  the  deceased 
patentee. — Reynolds  v.  Campling,  23  C.  105, 

46  P.  639. 

§  68.    Collateral  attack. 

(a)  A  patent  void  on  its  face  may  be 
collaterally  attacked. — Poire  v.  Wells,  6  C. 
406. 


(b)  So  held  as  to  a  patent  issued  imder  a 
repealed  statute. — Schwenke  v.  Union  Depot 
&  R.  Co.,  7  C.  512,  4  P.  905. 

(c)  There  can  be  no  collateral  impeach- 
ment of  a  patent  valid  on  its  face,  and 
which  the  land  office  had  authority  to  issue. 
—St.  Louis  Co.  V.  Kemp,  104  U.  S.  636; 
Same  v.  Ray,  Id.  657;  Wells  v.  Francis,  7 
C.  396,  4  P.  49;  Mayor  of  Aspen  v.  Aspen 
Town  ft  Land  Co..  10  C.  191,  15  P.  794,  16  P. 
160. 

(d)  A  land  office  decision  on  a  question 
of  fact  is  sufficient  to  sustain  a  patent  against 
collateral  attack.— Howell  v.  KiUie,  17  C. 
88,  28  P.  464. 

(F)     REMEDIES  IN  CASES  OF  FRAUD. 
MISTAKE,  OR  TRUST. 

§69.    Right  to  review  in  general. 

(a)  An  entry  of  the  public  lands  obtained 
by  fraud  is  void  ab  initio.  The  entryman 
is,  from  the  beginning,  without  right  The 
opinion  of  the  court  of  appeals  in  the  same 
case,  Quinn  v.  Baldwin  Star  Coal  Co.,  19  A. 
497,  76  P.  552,  approved.— Baldwin  Star  Coal 
Co.  V.  Quinn,  46  C.  590,  105  P.  1101. 

(b)  The  procuring  of  the  issue  of  a 
patent  at  the  land  office  by  means  of  false 
documents  which  purport  to  show  official 
proceedings  and  acts  by  subordinate  officers 
which  are  fictitious,  is  a  fraud  upon  the 
jurisdiction  of  the  land  office,  and  not  a 
mere  presentation  of  doubtful  and  disputed 
testimony. — ^Moffat  v.  United  States,  112  U. 
S.  24. 

(c)  While  courts  of  equity  have  the 
power  to  set  aside,  cancel  or  correct  patents 
obtained  from  the  United  States  by  fraud 
or  mistake,  and  to  correct,  under  proper 
circumstances  such  mistakes,  this  can  only 
be  done  on  specific  averments  of  the  mistake 
or  the  fraud  supported  by  clear  and  satis- 
factory proof. — Maxwell  Land  Grant  Case, 
121  U.  S.  325,  26  F.  118. 

(d)  Misrepresentations,  knowingly  made 
by  an  applicant  for  a  mineral  patent,  as  to 
discovery  of  mineral,  or  as  to  the  form  in 
which  the  mineral  appears,  whether  in 
placers,  or  in  veins,  lodes  or  ledges,  will 
justify  the  government  in  moving  to  set 
aside  the  patent — United  States  y.  Iron 
Silver  M.  Co..  128  U.  S.  673. 

(e)  Errors  and  irregularities  in  the 
process  of  entering  and  procuring  title  to 
public  lands  should  be  corrected  in  the  land 
department,  so  long  as  there  are  means  of 
revising  the  proceedings  and  correcting  the 
errors. — ^United  States  v.  Marshall  Silver 
Min.  Co..  129  U.  S.  579. 

(f)  If  a  surveyor  having  been  directed  to 
make  a  survey  of  twenty-two  leagues,  in  fact 
surveyed  forty-four  leagues,  and  platted  a 
tract  thereof,  the  error  is  one  that  can  be 
corrected  by  the  courts,  even  after  the  issue 
of  the  patent;  and  that,  notwithstanding  the 
principle  that  a  confirmatory  act  of  congress 
secures  to  the  patentee  all  the  land  included 
in  the  boundaries  given  in  the  surveyor's 
report.— U.  S.  v.  Maxwell  Co.,  21  F.  119. 

(g)  A  correct  construction  of  the  peti- 
tion for  the  'Tas  Animas  Grant"  to  the 
governor  of  Mexico,  and  the  grant  of  De- 
cember 8,  1843,  limits  the  application  and 
grant    to   eleven    square    leagues    to    each 
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claimant;  and  the  fact  that  the  justice  of  the 
peace,  who  was  directed  to  give  juridical 
possession  of  the  land  delivered  a  much 
larger  tract,  will  not  divest  the  government 
of  title  to  the  excess. — United  States  v.  Cleve- 
land &  Colo.  Cattle  Co.,  33  F.  323. 

(h)  The  act  of  1872  to  enable  the  city 
of  Denver  to  purchase  certain  and  for 
cemetery  purposes  used  as  a  burial  place  by 
said  city  and  vicinity,  did  not  operate  to 
annex  any  condition  to  the  grant  so  au- 
thorised; and  as  the  patent  issued  pursuant 
thereto  conveyed  the  title  absolutely,  with- 
out mention  of  any  use,  a  condition  subse- 
quent will  not  be  implied,  and  the  subsequent 
appropriation  of  the  land  to  other  purposes 
does  not  work  a  forfeiture. — Morgan  v. 
Rogers,  79  P.  577. 

(1)  To  authorize  judicial  review  of  land 
office  proceedings,  it  is  not  sufficient  to  aver 
that  a  false  affidavit  was  filed  in  the  land 
office,  but  that  such  f^lse  affidavit  affected 
the  decision,  and  led  to  a  wrong  result.  It 
must  be  shown  that  some  trick,  artifice 
or  deceit  was  practiced,  which  resulted  in 
a  wrong  decision. — Durango  Land  k  Coal 
Co.  V.  Evans,  80  F.  425. 

§  70.    Actions  to  set  aside  patents. 

(a)  A  bill  in  chancery  brought*  by  the 
United  States  to  set  aside  and  vacate  a 
patent  issued  imder  its  authority,  is  not  to 
be  treated  as  a  writ  of  error,  or  as  a  peti- 
tion for  a  rehearing  in  chancery,  or  as  if 
it  were  a  mere  retrial  of  the  case  before 
the  land  office. — United  States  v.  Marshall 
Silver  Min.  Co.,  129  U.  S.  579. 

(b)  The  United  States  may  bring  a  bill 
in  equity  to  set  aside  a  patent  for  land, 
which  has  been  executed  by  it,  upon  the 
ground  that  the  conveyance  was  obtained  by 
fraud;  and  where  the  party  obtaining  a  pat- 
ent knows  thiit  the  land  is  valuable  for  its 
lodes  of  mineral,  and  suppresses  this  fact, 
and  falsely  represents  the  very  contrary  in 
his  application  and  in  his  proofs,  and  there- 
by defrauds  and  deceives  the  land  depart- 
ment, and  thus  obtains  a  patent,  it  is  a 
toiud,  and  a  court  of  equity  may  set  it 
aside. — United  States  v.  Iron  Silver  M.  Co., 
16  P.  810. 

(c)  Patents  to  lands,  after  a  lapse  of  17 
years,  will  not  be  set  aside  at  the  instance 
of  the  government,  on  the  ground  of  fraua 
in  entering  the  lands  and  procuring  them,  in 
the  absence  of  evidence  of  a  conspiracy  and 
where  it  is  not  shown  that  subsequent  pur- 
chasers of  the  lands  had  knowledge  of  such 
fraud.— United  States  v.  Wenz,  34  P.  154. 

§  71.    Remedies  in  general. 

(a)  For  fraud  practiced  in  the  land  of- 
fice, on  a  direct  proceeding  in  a  proper  case, 
in  favor  of  a  party  in  privity  with  the  title 
before  the  fraud,  equity  will  set  it  aside  or 
hold  the  fi^rantee  as  trustee. — St.  Louis  Co. 
V.  Kemp,  104  U.  S.  636;  Poire  v.  Wells,  6  C. 
406;  New  Dunderberg  Co.  v.  Old,  79  F.  598; 
Seymour  v.  Fisher,  16  C.  188,  27  P.  240. 

(b)  The  courts  will  not  interfere  with 
the  land  department  of  the  general  govern- 
ment by  restraining  the  issue  of  patents  or 
other  evidences  of  title;  the  complainant 
must  wait  until  the  land  department  has 
acted,  and  then  attack  the  results  of  such 


action  In  a  proper  judicial  proceeding  against 
the  person  who  has  improperly  acquired  the 
title  from  the  government — Leitensdorfer 
V.  Campbell,  5  D.  419. 

§  78.    Persons  entitled  to  attack  patent. 

(a)  Questions  of  forfeiture  of  a  pre- 
emptor's  title  can  only  be  raised  by  the 
government. — McMillen  v.  Gerstle,  19  C.  99. 
34  P.   681. 

(b)  A  party  who  claims  to  be  aggrieved 
by  such  issue  may  obtain  relief  in  a  court 
of  chancery,  if  he  has  such  an  equitable  right 
as  will  estop  the  patentee  or  those  claim- 
ing under  him  from  asserting  the  legal 
title  to  the  land.  Otherwise,  such  party 
must  apply  to  the  officers  of  the  govern- 
ment, who,  although  not  clothed  with 
power  to  set  the  patent  aside,  may  for  that 
purpose  bring  suit  in  the  name  of  the  United 
Stetes.— Steel  v.  St.  Louis  Co.,  106  U.  S. 
447. 

(c)  One  whose  assertion  of  title  had  ita 
inception  after  defendant's  entry  in  the  land 
office  cannot  attack  the  patent  nor  allege 
a  trust  In  the  patentee. — Neilson  v.  Cham- 
pagne Min.  &  M.  Co.,  119  F.  123. 

§73.    Presumptions  and  burden  of  proof. 

(a)  The  presumption  of  the  regularity  of 
all  proceedings  prior  to  the  issue  of  a  patent 
for  public  lands,  which  is  made  against  col- 
lateral attacks  by  third  parties,  does  not 
exist  in  proceedings  where  the  United  States 
assail  the  patent  for  fraud  in  their  officers 
in  its  issue,  and  seek  its  cancellation. — Mof- 
fat V.  U.  S.,  112  U.  S.  24. 

(b)  In  actions  to  set  aside  a  patent  the 
burden  of  proof  is  upon  the  government, 
and  the  presumption  that  the  patent  was 
correctly  issued  can  be  overcome  only  by 
clear  and  convincing  proof  of  the  fraud  al- 
leged. The  doctrine  of  the  Marshall  Land 
Grant  case.  121  U.  S.  325.  and  of  Colo.  C.  ft 
I.  Co.  V.  U.  S.,  123  U.  S.  307.  on  this  point, 
affirmed. — United  States  v.  Iron  Silver  M. 
Co.,  128  U.  S.  673. 

(c)  The  holder  of  a  patent  from  the 
United  States  cannot  be  called  upon  to  prove 
that  everything  has  been  done  that  is  usual 
in  the  proceedings  in  the  land  office  before 
its  issue;  nor  can  he  be  called  upon  to  ex- 
plain every  Irregularity,  or  even  impropriety, 
in  the  process  by  which  the  patent  was  pro- 
cured.— United  States  v.  Marshall  Land 
Grant  Co.,  129  U.  S.  579. 

§74.    Issues,  proof  and  variance. 

(a)  The  general  doctrine  on  this  subject 
is,  that  when,  in  a  court  of  equity  it  is 
proposed  to  set  aside,  to  annul  or  correct  a 
written  instrument  for  fraud  or  mistake,  in 
the  instrument  itself,  the  testimony  on  which 
this  is  done  must  be  clear,  unequivocal  and 
convincing,  and  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which  leaves 
the  issue  in  doubt. — Maxwell  Land  Grant 
Case.  121  U.  S.  325.  26  F.  118. 

(b)  Where  two  parties  have  patents  for 
the  same  tract  of  land,  and  the  question  In 
a  judicial  proceeding  is  as  to  the  superiority 
of  title  under  those  patents,  and  the  deci- 
sion depends  upon  the  extrinsic  facts  not 
shown  by  the  patents,  it  is  competent  to  es- 
tablish it  by  proof  of  those  facts. — Iron  S. 
M.  Co.  V.  Campbell,  135  U.  S.  286. 
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(c)  A  procurement  of  a  private  survey 
and  the  filing  of  the  plat  thereof  with  the 
land  department  Is  no  evidence  of  fraud  or 
wrong  doing  of  the  party  concerned  there- 
in.— United  States  v.  Maxwell  Land  Qrant 
Co.,  26  P.  118. 

(d)  Before  a  court  will  set  aside  a  patent 
to  mineral  land,  on  the  ground  of  fraud, 
it  must  appear,  not  merely  that  the  appli- 
cant was  mistaken  as  to  the  character  of 
the  land,  but  that  the  representations  in  re- 
gard thereto  were  falsely  and  fraudulently 
made;  and  this  fact  must  clearly  appear. — 
United  States  v.  Iron  Silver  M.  Co.,  24  F. 
568. 

§  75.    Relief  to  claimant  of  land. 

(a)  Where  a  patent  has  issued  to  the 
wrong  party  the  only  remedy  to  the  con- 
testor  is  in  equity  to  declare  the  recipient 
a  trustee  for  the  rightful  party. — In  re  Em- 
blem, 161  U.  S.  52.  See  Lee  v.  Justice  Min. 
Co.,  2  A.  112,  29  P.  1020;  Justice  Min.  Co.  v. 
Lee,  21  C.  260,  40  P  444. 

(G)  RELIEF  OF  BONA  FIDE  SETTLERS 
AND  CLAIMANTS. 

§  76.    In  general. 

(a)  A  land  patent  Issued  to  a  fictitious 
person  conveys  no  title  which  can  be  trans- 
ferred'to  a  person  subsequently  purchasing 
in  good  faith  from  a  supposed  owner. — Moffat 
V.  U.  S.,  112  U.  S.  24;  U.  S.  v.  South.  Colo. 
Co.,  18  F.  273. 

(b)  Sufficiency  of  proof  on  such  alle- 
gations considered. — Colo.  C.  ft  I.  Co.  v.  U. 
S.,  123  U.  S.  307. 

(c)  Bona  fide  purchasers  for  value  take 
nothing  under  void  grant. — U.  S.  v.  Southern 
Colo.  Co.,  18  F.  273,  4  C.  L.  R.  169. 

(d)  Plaintiff  alleged  an  attempted  settle- 
ment on  a  quarter  section,  which  was  pre- 
vented by  the  threats  of  one  of  the  de- 
fendants and  an  attempted  entry  in  the  land 
office,  which  was  wrongfully  rejected.  After- 
wards the  land  was  conveyed  as  parcel  of  a 
railroad  grant,  under  an  act  protecting  bona 
fide  adverse  claimants.  Held,  that  the  plain- 
tiff did  not  come  within  the  class  protected 
by  the  saving  clauses  of  the  act,  and  sup- 
posing him  to  have  made  a  valid  entry,  he 
had  no  such  vested  right  in  the  land  as  con- 
gress could  not  take  away. — Norton  v.  Evans, 
82  F.   804. 

(H)     CONVEYANCES,  CONTRACTS,  AND 
EXEMPTIONS. 

§77.    Assignments  and  transfers  of  rights  in 
general 

(a)  By  settling  upon  the  public  land  of 
the  United  States  and  filing  a  declaratory 
statement,  a  person  acquires  no  interest  in 
the  land  Itself,  but  only  an  inchoate  right 
which,  upon  compliance  with  the  require- 
ments of  the  acts  of  congress,  may  ripen 
into  a  title.  It  is  not  the  subject  of  sale  or 
transfer  either  voluntary  or  by  adverse  legal 
proceedings. — McMillen  v.  Gerstle,  19  C.  98, 
34  P.  681. 

(b)  Reservoir  sites  In  the  public  domain, 
the  selection  of  which  has  been  approved 
by  the  land  department,  may  be  transferred. 


—O'Reilly  v.  Noxon,  49  C.  362,  377,  113  P. 
486. 

(c)  The  disability  of  a  preemptor  of  pub- 
lic land  to  transfer  or  assign  prior  to  the 
Issuance  of  patent  extends  only  to  the  assign- 
ment of  his  preemption  right — Cooper  ▼. 
Hunter,  8  A.  101,  44  P.  944. 

§  78.    VaUdity  of  contracts. 

(a)  The  disability  of  a  preemptor  of  pub- 
lic land  to  transfer  or  assign  prior  to  the 
issuance  of  patent  extends  only  to  the  assign- 
ment of  his  preemption  right — Cooper  v. 
Hunter,  8  A-  101,  44  P.  944. 

(b)  A  contract  to  enter  for  the  benefit  of 
another  is  illegal. — Brown  v.  Kennedy,  12  C. 
235,  20  P.  696. 

(c)  An  option  on  a  United  States  home- 
stead is  not  valid. — Everett  v.  Todd,  19  C. 
322,  35  P.  544. 

(d)  A  deed  by  a  preemptor,  made  after 
he  has  acquired  the  right  to  convey  the  land, 
is  not  invalid  by  reason  of  the  fact  that  it 
was  executed  in  pursuance  of  an  agreement 
which  was  prohibited  and  void  at  the  time 
't  was  made. — McMillen  v.  Gerstle,  19  C.  99, 
34  P.  681. 

(e)  A  contract  to  convey  land  made  be- 
fore the  issuance  of  a  patent  therefor  by  the 
United  States  government,  but  after  final 
proof  has  been  made  and  the  land  entered 
and  paid  for  in  the  United  States  land  office, 
is  not  illegal  as  in  violation  of  the  laws  of 
the  United  States.— Doll  v.  Stewart,  30  C. 
320,  70  P.  326. 

(f)  An  entry  of  government  land  by  a 
qualified  person  is  an  entry  made  by  virtue 
of  a  government  statute,  although  made  in 
violation  of  an  agreement  with  another  indi- 
vidual to  waive  the  right  in  his  favor.  The 
privilege  so  conferred  can  neither  be  sold, 
nor  contracted  to  be  sold,  and  a  decree  based 
on  such  a  contract,  directing  a  relinquisb- 
ment  of  the  entry  is  not  enforceable,  and  its 
disobedience  does  not  constitute  contempt 
of  court — Dameron  v.  Dingee,  1  A.  436,  29 
P.  305. 

(g)  An  informal  contract  to  procure  pat- 
ent is  to  be  construed  to  mean  to  advance 
all  funds  to  procure  it,  in  the  name  of  the 
owner  of  the  mine.  Construction  of  such 
contract  with  further  holding  that  the  party 
advancing  such  funds  was  entitled  to  a  deed 
when  he  had  performed  his  contract  without 
waiting  for  the  actual  issue  of  the  patent — 
Dargin  v.  Cranson,  12  A.  368,  55  P.  619. 

§  79.    Mortgages. 

(a)  Neither  a  mortgage  nor  a  deed  of 
trust,  executed  by  a  preemptor  of  public  land 
before  final  proof,  is  a  grant  or  conveyance 
within  the  meaning  of  the  prohibitory  clause 
of  the  statute.— Wilcox  v.  John,  21  C.  367, 
40  P.  880. 

(b)  The  acts  of  congress  (Rev.  Stats., 
sees.  2290-2296),  do  not  prohibit  one  who  en- 
ters land  under  the  preemption  law,  or  the 
homestead  act,  from  executing  a  mortgage 
thereon  in  advance  of  the  patent,  or  even  in 
advance  of  the  entry,  or  obtaining  the  re- 
ceiver's receipt,  unless  it  appears  that  such 
mortgage  was  a  mere  device  to  transfer  the 
title  in  evasion  of  the  statuta — Runyan  v. 
Snyder,  45  C.  156,  160,  100  P.  420. 

(c)  A  mortgage  on  public  land  executed 
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by  a  preemptor  prior  to  acquiring  title 
thereto  to  pay  for  betterments  on  the  land 
is  valid  and  may  be  enforced  notwithstand- 
ing the  mortgagor  originally  entered  upon 
the  land  under  an  illegal  agreement  with  the 
mortgagee  to  acquire  title  for  the  mortga- 
gee's benefit,  and  although  the  mortgagee  in 
securing  the  mortgage  may  have  had  in  con- 
templation the  protection  of  himself  for 
money  advanced,  in  the  event  the  mortgagor 
should  refuse  to  carry  out  the  illegal  agree- 
ment to  convey. — Hubbard  v.  Mulligan,  18 
A.  116.  67  P.  738. 

(d)  A  mortgage  on  public  land  executed 
by  a  preemptor  thereon  prior  to  obtaining 
a  patent,  for  the  purpose  of  paying  for  im- 
provements and  betterments,  is  not  void  un- 
der the  federal  statutes  as  contrary  to  public 
policy.— Hubbard  v.  Mulligan,  13  A.  116,  57 
P.  738. 

§80.    Bona  fide  purchasers. 

(a)  Defendant  entered  into  possession  of 
land  under  an  agreement  to  convey  from  the 
entryman,  paid  the  consideration  therefor, 
and  continued  to  occupy  said  land  and  made 
valuable  improvements  thereon.  The  entry- 
man  went  to  work  at  plaintlfTs  ranch  and 
subsequently  deeded  the  land  to  plaintiff. 
Plaintiff  and  defendant  knew  each  other  and 
lived  in  the  same  neighborhood  and  the 
plaintiff  knew  that  defendant  was  in  posses- 
sion of  the  land  and  making  improvements 
thereon  when  he  took  his  deed.  There  was 
evidence  that  defendant  having  heard  that 
plaintiff  was  about  to  buy  the  land  sent  him 
word  that  if  he  did  so  he  would  kill  him. 
Held,  that  the  facts  were  sufficient  to  put 
the  plaintiff  upon  inquiry  and  that  he  pur- 
chased with  notice  of  the  claim  of  defend- 
ant to  the  property. — Doll  v.  Stewart,  30  C. 
320,  70  P.  326. 

§81.    Exemption   of  land  from  liability  for 
debts. 

(a)  Lands  entered  under  the  United 
States  homestead  acts  are  liable  to  the  satis- 
faction of  debts  contracted  by  the  home- 
steader after  the  date  of  the  receiver's  re- 
ceipt— Struby-Estabrook  Merc.  Co.  v.  Davis, 
18  C.  93,  31  P.  495. 

(b)  Sees.  2676  and  2677,  Gen.  Stats.,  pro- 
TidUig  that  the  occupant  of  public  lands  has 
a  transferable  interest  therein,  subject  to 
execution,  bas  no  application  to  the  case  of 
a  preemptor  whose  rights  are  derived  from 
the  general  government. — McMiUen  v.  Gers- 
tle,  19  C.  98,  34  P.  681. 

(c)  The  proviso  in  sec.  2582,  M.  A.  S.,  has 
reference  solely  to  lands,  the  title  of  which 
still  renjains  In  the  government  It  was  iit- 
serted  to  prevent  any  apparent  clash  between 
the  state  statute  and  the  provision  of  the 
federal  statute  exempting  a  homestead  from 
liabili^  for  any  debt  contracted  prior  to  the 
issuance  of  patent — ^Weare  v.  Johnson,  20 
C.  363,  38  P.  374. 

IV.    STATE  LAUDS. 
§81    Legislative  regulation. 

(a)  The  po^er  to  regulate  the  disposi- 
ticm  of  public  lands  of  the  state  is  expressly 
reserved  to  the  legislature. — Leasing  of  State 
lands.  In  re,  18  C.  359,  32  P.  986. 


§  88.    State  board  of  land  commissioners. 

(a)  The  state  board  of  land  commission- 
ers consists  of  four  members  of  equal 
authcMTity;  their  discretion  is  to  be  exercised 
collectively,  and  is  not  included  in  the  su- 
preme executive  power  which  is  vested  alone 
in  the  governor. — Greenwood  Cemetery  Land 
Co.  V.  Routt.  17  C.  156,  28  P.  1125. 

(b)  State  board  is  a  constitutional  tri- 
bunal, in  which  is  vested  the  power  of  di- 
rection, control  and  disposition  of  the  public 
lands  of  the  state,  under  such  regulations 
as  may  be  prescribed  by  law. — ^Routt  v. 
Greenwood  Cemetery  Land  Co.,  18  C.  132,  31 
P.  868;  Leasing  of  State  Lands,  In  re,  18  C. 
359,  32  P.  986. 

(c)  And  the  legislature  cannot  compel 
them  to  exercise  their  powers  conjointly  with 
other  parties. — Canal  Certificates,  In  re,  19 
C.  63,  34  P.  274. 

§  84.    Disposal  of  lands  in  general 

(a)  The  state  board  of  land  commis- 
sioners are  authorized  to  dispose  of  the  pub- 
lic land  of  the  state  only  when  acting  in 
substantial  conformity  with  the  statute. — 
Briggs  V.  People,  21  A.  85,  121  P.  127. 

§  86.    Evidence  of  action  of  board. 

(a)  The  fact  that  the  board  offered  the 
land  for  sale  is  evidence  of  the  existence  of 
the  condition  authorizing  the  exercise  of  its 
power. — Routt  v.  Greenwood  Cemetery  Land 
Co.,  18  C.  132,  31  P.  858, 

(b)  The  action  of  the  state  land  board 
in  directing  a  sale  of  public  school  lands  to 
be  made  at  a  place  other  than  the  state  cap- 
ital, as  permitted  by  sees.  12,  15,  of  the  act 
of  April  2,  1887  (Laws  1887,  328),  need  not 
be  made  matter  of  record. — People  v.  Hard 
Land  Co.,  51  C.  260,  266,  117  P.  141. 

(c)  Where  no  statute  requires  it  the  ac- 
tion of  a  board  need  not  be  evidenced  by 
record. — Id. 

(d)  The  fact  that  the  State  Land  Board 
approved  a  sale,  though  made  at  a  distance 
from  the  state  capital,  and  issued  a  certifi- 
cate of  purchase  thereon,  was  held  conclu- 
sive that  the  sale  was  directed  to  be  made 
as  it  was  in  fact  made. — Id. 

§88.    Power  to  sdL 

(a)  The  only  requirement  prescribed  by 
statute  as  a  condition  to  the  exercise  of  the 
power  to  sell  school  lands,  is  that  the  board 
shall  be  of  opinion  that  the  best  interests  of 
the  school  fund  will  be  served  by  offering 
the  same  for  sale. — ^Routt  v.  Greenwood  Cem- 
etery Land  Co.,  18  C.  132,  31  P.  858. 

§87.    Records  of  proceedings. 

(a)  The  board  having  offered  the  land 
for  sale,  the  fact  that  it  was  of  opinion  that 
the  best  interests  of  the  school  fund  would 
be  served  by  the  sale  is  not  required  to  be 
shown  by  the  records  of  its  proceedings. — 
Routt  V.  Greenwood  Cemetery  Land  Co.,  18 
C.  132,  31  P.  858. 

§  88.    Sale  of  lands— conditions  precedent 

(a)  The  state  board  should  survey  the 
public  lands  before  the  sale  thereof  wher- 
ever this  is  necessary,  but  they  have  a  dis- 
cretion in  the  premises. — People  v.  Hard 
Land  Co.,  51  C.  260,  117  P.  141. 
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(b)  An  appraisement  of  the  improve- 
ments of  a  lessee  upon  school  land  and  a 
deposit  of  a  receipt  of  the  lessee  showing 
payment  by  the  purchaser  of  the  value  of  the 
improvements,  is  not  a  condition  precedent  to 
the  power  of  the  land  board  to  complete  the 
sale.  Such  provisions  are  for  the  benefit  of 
the  lessee,  and  do  not  constitute  limitations 
upon  the  power  of  the  board. — People  v. 
Tynon,  2  A.  131,  29  P.  809. 

§  89.    Discretion  of  board. 

(a)  The  sale  of  school  lands  is  confined 
entirely  to  the  discretion  of  the  board. — 
Routt  V.  Greenwood  Cemetery  Land  Co.,  18 
C.  132,  31  P.  868. 

§  90.    Conditions. 

(a)  The  act  of  April  2,  1887  (Sess.  Laws 
1887,  p.  336),  sec.  21,  contained  conditions 
on  which  public  lands  should  be  sold,  and 
the  act  of  March  ^0,  1889  (Sess.  Laws  1889, 
p.  313),  amending  it,  enlarged  the  scope  of 
the  conditions  and  added  others  within  the 
purpose  of  the  original  act  as  expressed  in 
its  title,  to  wit,  the  leasing,  sale,  and  man- 
agement of  state  lands.  Held,  that  the  sub- 
ject-matter of  the  amendment  was  germane 
to  the  subject-matter  of  the  section  amended. 
— Colorado  Farm  &  Live  Stock  Co.  v.  Beer- 
bohm,  43  C.  464,  479,  96  P.  443. 

§  91.    Notice  of  sale. 

(a)  A  statement  in  the  advertisement  of 
the  sale  of  public  lands  which  though  false 
can  mislead  no  one,  will  be  disregarded. — 
People  V.  Hard  Land  Co..  61  C.  260.  267,  117 
P.  141. 

(b)  The  publication  of  the  notice  re- 
quired by  Mills'  Stats.,  sec.  3640,  is  one  of 
the  essential  and  mandatory  requirements 
of  the  statute.— Briggs  v.  People,  21  A.  85, 
121  P.  127. 

(c)  A  notice  of  the  sale  of  public  lands 
which  is  omitted  from  numerous  copies  of 
the  newspaper  in  which  publication  was  di- 
rected and  begun,  is  not  a  compliance  with 
the  statute. — Id. 

(d)  A  sale  made  upon  such  publication 
to  one  who  at  the  time  had  notice  of  the 
defect  was  vacated. — Id.  • 

§  92.    By  whom  sold. 

(a)  There  is  nothing  requiring  the  board 
to  perform  the  details  incident  to,  nor  its 
personal  presence  at,  the  sale.  It  may  direct 
its  register  to  perform  all  such  acts  without, 
in  any  measure,  surrendering  or  delegating 
its  trust  functions. — Routt  v.  Greenwood 
Cemetery  Land  Co.,  18  C.  132,  31  P.  858. 

(b)  The  sale  of  school  lands,  ordered  by 
the  State  Board  of  Land  Commissioners,  and 
advertised  and  made  by  the  County  Super- 
intendent of  Schools,  merely  as  auctioneer, 
and  professing  to  act  for  and  by  authority  of 
the  state  board,  was  sustained,  no  fraud, 
collusion  or  sacrifice  of  the  land  appearing, 
though,  so  far  as  appeared,  no  member  of 
the  board  was  present  thereat — ^People  v. 
Hard  Land  Co.,  51  C.  260,  268,  117  P.  141. 

§  93.    Sale  of  irregular  parcels. 

(a)  The  provision  of  the  statute,  Act  of 
April  2,  1887  (Laws  1887,  328,  sec.  14),  that 
all  sales  of  state  lands  shall  be  made  "in 


legal  subdivisions  of  not  more  than  160 
acres"  has  no  application  to  the  sale  of  an 
irregular  parcel  lying  in  two  different  sub- 
divisions, not  exceeding  five  acres  in  area. — 
People  V.  Hard  Land  Co.,  51  C.  260.  268,  117 
P.  14L 

(b)  Sec.  13  of  the  statute  cited  is  per- 
missive merely. — Id. 

i 

§94.    Disposition  of  proceeds. 

(a)  Funds  derived  from  the  sale  of  lands 
granted  to  the  state  are  to  be  held  in  trust 
for  the  use  and  benefit  of  the  respective  ob- 
jects for  which  such  grants  were  made. — 
Canal  Certificates,  In  re.  19  C.  63,  34  P.  274. 

(b)  Moneys  received  by  the  state  land 
board  from  the  sale  of  the  state  lands,  or 
rentals  or  royalties  therefrom,  or  for  inter- 
est on  deferred  installments  of  purchase 
money,  are  not  the  income  of  the  board 
within  the  meaning  of  sec  9  of  art.  IX  of  the 
constitution.  Salaries  or  expenses  of  the 
board  are  not  to  be  paid  from  these  funds, 
but  only  from  the  fees  and  commissions 
authorized  by  Rev.  Stats.,  sec.  5172. — Ques- 
tions of  the  Governor,  In  re  (Salaries),  55  , 
C.  105,  133  P.  140. 

(c)  Whether  under  the  enabling  act,  and 
the  constitution,  any  portion  of  the  funds 
arising  from  the  sale  or  rentals  of  the  state 
lands,  or  interest  thereon,  can  be  used  for 
discharging  the  expenses  of  the  trust  in  rela- 
tion thereto,  not  decided,  there  being  no 
legislative  authority  for  such  application 
thereof. — Id. 

§95.    Certificate  of  purchase. 

(a)  A  certificate  of  purchase  from  the 
state  land  board  passes  only  an  inchoate  title 
not  completed  until  payment  and  grant 
made,  but  it  may  be  encumbered,  is  trans- 
ferable, and  the  assignee  has  the  right  to 
consummate  the  purchase. — Patterson  v.  De 
Long.  11  A.  103,  52  P.  687. 

§96.    Purchaser's  bond. 

(a)  Where  a  bond  given  by  a  purchaser 
of  state  lands  was  conditioned,  inter  aWi^ 
to  pay  the  residue  of  the  purchase  price  at 
the  times  and  in  the  manner  provided  in  the 
certificate  of  purchase  and  that  he  would 
faithfully  comply  with  all  the  terms  of  the 
certificate  of  purchase  issued  to  him  by  the 
state  board  of  land  commissioners,  and  the 
certificate  of  purchase  contained  a  provision 
that  the  purchaser  agreed  to  make  the  pay- 
ments of  the  balance  of  the  purchase  money 
as  therein  stipulated,  or  on  failure  so  to  do. 
to  immediately  vacate  said  premises,  the 
bond  was  in  the  alternative  either  to  pay  or 
vacate  the  premises,  and  the  obligor  had  an 
option  to  choose  which  alternative  he  wonld 
perform,  and  in  an  action  on  the  bond  to 
recover  the  purchase  price,  it  was  incumbent 
on  plaintiff  to  allege  and  prove  a  failure  of 
performance  of  both  alternative  conditions. 
—People  V.  aough,  16  A.  120.  63  P.  1066. 

(b)  A  condition  in  a  bond  given  by  the 
purchaser  of  state  land  whereby  he  obligated 
himself  to  comply  with  all  the  terms  of  the 
certificate  of  purchase  makes  such  certifi- 
cate, with  its  terms  and  conditions,  a  part 
of  the  bond. — Id. 

(c)  Where  a  purchaser  of  state  lands 
executed  a  bond  which  could  be  satisfied  by 
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either  paying  the  balance  of  the  purchase 
money  or  by  vacating  the  premises,  a  per- 
formance of  the  latter  alternative  did  not 
require  a  surrender  to  the  state  of  the  cer- 
tificate of  purchase,  but  required  only  a  sur- 
render of  the  actual  possession  of  the  land. 
—Id. 

§97.    Vacation  of  sale-^ghts  of  purdiaaer. 

(a)  The  state  is  not  imder  duty  to  make 
compensation  for  the  improvement  <^  public 
lands,  sold  without  the  statutory  notice,  to 
one  who  purchased  with  notice  of  the  defect 
— Brlggs  V.  People,  21  A.  85,  121  P.  127. 

§98.    Patent  from  state— annulment. 

(a)  A  state  patent  will  not  be  annulled 
merely  because  the  sale  of  the  lands  was 
made  without  a  survey,  where  there  Is  no 
evidence  that  a  survey  was  necessary,  or 
that  the  area  was  greater  than  that  for 
which  it  was  sold. — People  v.  Hard  Land  Co., 
51  C.  260,  266,  117  P.  141. 

§99.    Actions  to  set  aside. 

(a)  Statement  of  fact  held  insufficient  to 
set  aside  patent  from  the  state  for  a  school 
section.— People  v.  Tynon,  2  A,  131,  29  P.  809. 

§100.    Leases. 

(a)  The  legislature  cannot,  under  the 
guise  of  a  regulation,  take  from  the  state 
board  all  power  of  disposition  of  the  state 
lands. — Leasing  of  State  Lands,  In  re,  18  C. 
359,    32    P.    986. 

(b)  By  the  terms  "under  such  regulations 
as  may  be  prescribed  by  law,"  occurring  in 
sec.  9,  art.  IX,  is  meant  under  such  reason- 
able rules  as  may  be  prescribed  from  time  to 
time  by  the  legislature. — Id. 

(c)  The  statutory  limitation  that  leases 
of  state  lands  shall  not  be  for  more  than 
five  years  is  a  valid  regulation.  This  limi- 
tation, however,  does  not  apply  to  the  leas- 
ing of  stone,  gas  or  mineral  lands. — Id. 

(d)  The  new  board  has  no  right  to  re- 
scind the  action  of  the  old  board  where  such 
action  of  the  old  board  has  gone  so  far  as 
to  give  a  right  to  the  lease  promised  by 
the  old  board. — Colo.  Fuel  &  Iron  Co.  v. 
Stete  Land  Board,  14  A.  85,  60  P.  367. 

(e)  The  matter  of  leasing  the  coal  lands 
of  the  state  as  to  terms  and  conditions 
of  the  lease  and  the  time  for  which  the 
lease  may  run  is  wholly  within  the  discre- 
tion of  the  state  board  of  land  commis- 
sioners.— Id. 

(f)  The  provisions  of  the  act  of  1895, 
3  Mills'  Ann.  Stats.,  sec.  3636,  limiting  the 
time  that  any  lease  of  state  lands  shall  run 
to  a  term  of  ten  years  and  regulating  the 
methods  of  renewing  such  leases  have  no 
application  to  the  leasing  of  coal  lands. — Id. 

(g)  The  register  of  the  state  board  of 
land  commissioners  has  no  authority  to  bind 
the  board  by  his  opinion  as  to  whether  or 
not  a  lease  of  state  land  is  subject  to  for- 
feiture; and  where  said  register,  in  answer 
to  an  inquiry  from  a  lessee,  wrote  such 
lessee  that  its  lease  was  not  subject  to  for- 
feiture, such  letter  did  not  estop  the  board 
to  declare  the  lease  forfeited. — ^Florence  Oil 
k  Refining  Co.  v.  Orman,  19  A.  79,  73  P. 
628. 

(h)     The    state   board   of   land    commis- 


sioners executed  a  lease  to  certain  state  land 
giving  the  lessee  the  exclusive  right  to  mine 
for  oil  and  gas  for  a  term  of  twenty  years. 
The  lessee  agreed  to  give  to  the  state  a 
certain  per  cent  of  the  oil  and  gas  pro- 
duced, and  obligated  itself  to  begin  boring 
within  two  months,  and  to  bore  two  wells 
of  an  agreed  depth  within  eighteen  months 
unless  oil  was  sooner  found  in  paying  quan- 
tities. In  case  the  two  wells  were  sunk  as 
agreed  and  proved  nonproductive,  the  lessee 
agreed  to  pay  to  the  state  150.00  per  annum 
as  a  rental  forfeiture  to  continue  until  such 
time  as  the  drilling  of  the  new  well  or  wells 
should  be  commenced,  and  the  failure  to 
pay  such  forfeiture  to  render  the  lease  null 
and  void.  The  lessee  at  once  began  work 
and  the  first  year  sank  three  wells  the  re- 
quired depth,  and  the  next  year  sank  a 
fourth  with  the  result  that  oil  was  found 
in  small  quantities  in  one  well,  but  all  of 
them  proved  nonpaying.  A  little  more  than 
two  years  from  the  date  of  the  lease,  lessee 
drew  the  casing  from  the  wells  and  aban- 
doned them,  and  for  four  years  did  nothing 
more  towards  searching  for  oil.  Held,  that 
the  lessee,  by  abandoning  its  search  for  oil 
and  falling  to  prosecute  the  same  with  dili- 
gence, had  forfeited  its  rights  under  the 
lease,  and  the  land  board  had  a  right,  with- 
out notice  to  the  lessee,  to  declare  the  lease 
forfeited  and  to  lease  the  same  land  to  an- 
other party.— Id. 

(i)  ¥rhere  parties  leased  from  the  state 
board  of  land  commissioners  certain  school 
land  for  the  purpose  of  prospecting  for 
mineral,  and  in  their  application  for  the 
lease  stated  that  the  lands  had  no  known 
value  for  mining  purposes  and  that  no  de- 
velopment had  been  done  upon  the  land  by 
any  one,  and  at  the  time  of  making  their 
application  for  a  lease  they  knew  that  the 
lease  they  sought  would  probably  include 
the  workings  of  certain  placer  claims  which 
were  then  being  worked  and  upon  which 
large  sums  of  money  had  been  expended,  and 
wit^  proper  inquiry  could  have  ascertained 
that  the  boundaries  of  the  land  sought  to  be 
leased  did  include  said  placer  workings,  their 
action  in  procuring  the  lease  was  fraudu- 
lent and  the  state  board  of  land  commis- 
sioners was  justified  in  canceling  their  lease. 
— American  Sulphur  ft  Min.  Co.  v.  Brennan, 
20  A.  439,  79  P.  750. 

(j)  Sec.  8637,  Mills'  Ann.  Stats.,  which 
provides:  "If,  through  any  fraud,  deceit  or 
misrepresentation,  any  party  or  parties  shall 
procure  the  issuing  of  any  lease  for  state 
lands,  the  board  shall  have  the  authority 
to  cancel  any  such  lease,"  is  not  unconsti- 
tutional on  the  ground  that  It  confers  upon 
the  state  land  board  judicial  power,  and  the 
land  board  has  authority  under  the  statute 
to  proceed  to  investigate  an  alleged  fraudu- 
lent lease,  to  hear  witnesses  and,  if  con- 
vinced that  such  lease  was  procured  through 
fraud,  to  cancel  the  lease.  But  the  action 
of  the  board  is  not  final.— Id. 

V.    SPANISH  AND  MEXICAN  GRANTS. 

§  101.    In  general 

(a)  It  does  not  satisfactorily  appear  that 
the  grant  of  Gov.  Armijo  of  1841  to  Beau- 
blen    and    Miranda,    since    ascertained    to 
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amount  to  1,714,764.94  acres,  was  of  that 
character,  which,  by  the  decree  of  the  Mexi- 
can congress  of  1824,  was  limited  to  eleven 
square  leagues  of  land  for  each  grantee. — 
Maxwell  Land  Grant  Case,  121  U.  S.  325. 

(b)  In  this  case  the  evidence  produces 
no  conviction  in  the  judicial  mind  of  the 
mistakes  or  frauds  alleged  in  the  bill,  and 
the  decree  of  the  circuit  court  dismissing  it 
is  affirmed. — Maxwell  Land  Grant  Case,  121 
U.  &  325,  26  F.  118. 

(c)  An  empresario  grant  of  land  in 
Mexico  operated  to  designate  a  tract  of 
country  within  which  the  empresarios  might 
establish  a  colony  or  colonies;  but  no  title 
to  any  land  passed  to  them  until  such  colony 
was  established. — Interstate  L.  Co.  v.  Max- 
well Co.,  139  U.  S.  669. 

(d)  Questions  affecting  the  validity  of 
the  Maxwell  land  grant,  as  to  the  authority 
of  the  Mexican  government  to  make  it,  are 
no  longer  open;  and  a  party  claiming  the 
same  land  under  a  prior  grant  from  the 
Mexican  government  must,  to  succeed  in  his 
claim,  recover  on  the  strength  of  his  own 
title.— Interstate  L.  Co.  v.  Maxwell  Co.,  139 
U.  S.  569. 

(e)  Where  congress  allowed  selection  and 
directed  survey  of  a  tract  of  a  certain  area 
in  lieu  of  other  lands  contained  in  a  Mexi- 
can grant  and  the  selection  and  survey  were 
made:  Held,  that  the  title  passed  without 
the  necessity  of  any  formal  patent — Shaw 
V.  Kellogg,  170  U.  S.  312. 

VI.    TITLES  DERIVED  FROM  INDIANS. 

§  102.    In  general 

(a)  Under  the  act  of  congress  of  1854, 
and  the  treaty  with  the  Chippewa  Indians 
in  pursuance  thereto,  no  authority  was  given 
to  locate  with  the  "scrip"  issued  to  certain 
Chippewa  half  breeds  lands  outside  the  ter- 
ritory thus  ceded  by  the  Indians.  A  patent 
issued  in  1868,  under  a  location  with  said 
scrip  covering  land  in  Colorado,  was  there- 
fore void.— Fee  v.  Brown,  17  C.  510,  30  P. 
340. 

(b)  The  act  of  congress  of  1872  (U.  S. 
Rev.  Stats.,  sec.  2368)  relates  exclusively  to 
lands  taken  or  to  be  taken  with  Chippewa 
half  breed  scrip  issued  in  pursuance  of  the 
treaty  of  1854.  It  permits  parties  in  good 
faith  holding  such  scrip  to  perfect  entries 
therewith,  and  gives  a  preference  in  the 
right  to  purchase  to  those  who  had  pre- 
viously "located"  land  with  said  scrip. — Id. 

(c)  Validity  of  land  purchased  with  such 
scrip  under  the  curative  act  of  June  8, 
1872,  established.  Its  purchasing  power  was 
limited  to  the  lands  ceded  and  to  Indians  of 
whole  and  half  blood,  but  the  curative  act 
condoned  their  purchase  and  use  in  the  pay- 
ment for  land  elsewhere. — ^Pee  v.  Brown,  162 
U.  S.  602. 

PUBLIC  P0IJ07. 

Legality  of  contract,  see  "Contracts,"  sees. 
58,  59. 

As  to  public  records,  see  "Records,"  sec.  2. 

When  ground  for  prohibition,  see  "Prohibi- 
tion," sec.  6. 


PUBLIC  REVENUE. 

See  "Taxation." 

Care  and  custody  of  public  funds,  see  "Of- 
ficers," sec  29. 

PUBLIC  SERVICE. 

Contracts  to  injury  of  public  service,  see 
"Contracts,"  sec.  67. 

PUBLIC  SERVICE  CORPORATIONS. 

fi  1.    In  general. 

See  "Corporations,"  "Electricity." 

§  1.    In  generaL 

(a)  Public  service  corporations  may  pre- 
scribe regulations  for  the  conduct  of  their 
business;  but  these  must  be  just  and  reason- 
able, and  not  capricious,  arbitrary,  oppress- 
ive, or  discriminatory. — Seaton  Mountain 
Elec.  Co.  V.  Idaho  Springs  Inv.  Co.,  49  C.  126. 
Ill  P.  834. 

PUIS  DARRIEN  CONTINUANCE. 

§1.    In  general, 

§  1.    In  generaL 

(a)  Construction  of  code  as  to,  with  ref- 
erence to  leave  of  court  and  as  waiver  of 
former  pleas.— Thatcher  v.  Rockwell,  4  C. 
375;  Whitsett  y,  Clayton.  5  C.  476. 

PXTNISHBIENT. 

See  "Criminal  Law,"  sec.  303,  "Homicide." 

IX. 
Instructions  as  to,  see  "Criminal  Law,"  sec. 

184;  "Homicide,"  sec.  104. 
For  violation  of  ordinance,  see  "Municipal 

Corporations,"  sec.  197. 

PURCHASER. 

See  "Bona  Fide  Purchaser,"  "Lis  Pendens," 

"Vendor  and  Purchaser." 
Conveyance  to,  see  "Execution."  VI  (B). 
Of  state  lands,  see  "Public  Lands,"  sees.  95- 

97. 
Rights  acquired  at  tax  sale,  see  "TaxaUon," 

XI  (A). 

PURCHASER  PENDENTE  LITE. 

fi  1.    In  general. 
See  "Bona  Fide  Purchaser,"  "Lis  Pendens.** 

§  1.    In  generaL 

(a)  A  purchaser  pendente  lite  of  the 
premises  in  controversy  in  an  adverse  suit 
is  bound  by  the  result  of  the  litigation. — 
People  ex  rel.  Darby  v.  District  Court  of  EU 
Paso  County,  19  C.  343,  35  P.  731. 

QUALIFICATION. 

By  sheriffs  and  constables,  see  "Sheriffs  and 

Constables,"  sec.  1. 
As  Juror,  see  "Jury."  sec.  8. 
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QUAUFIOATIONS. 

For  admission  to  bar»  see  "Attorney  and 
Client,"  sees.  2,  8. 

Of  election  officers,  see  ''EHectlons,"  sec.  7. 

Of  voters,  see  "Elections,"  IV. 

Of  municipal  governing  body,  see  "Munici- 
pal Corporations,"  sec  35. 

Of  officers  of  town  or  city,  see  "Municipal 
Corporations,"  sec.  57. 

To  practice  medicine,  see  "Physicians  and 
Surgeons,"  sec.  4. 


II. 


QUANTUM  BOBEUIT. 

Agreed  rate  controls. 


§  1.    Agreed  rate  controls. 

(a)  An  agreed  rate  controls  a  quantum 
meruit. — ^Duncan  v.  Borden,  13  A.  481,  59 
P.  60. 

QUARANTINE. 

§  1.    Constitutionality  of  act. 

{2.    Cost  of  maintaining  quarantine, 

§  1.    Constitutionality  of  act 

(a)  The  state  statute  to  prevent  importa- 
tion of  Infected  stock  Is  in  cooperation  with 
congressional  action  and  is  valid. — Reid  v. 
People,  29  C.  333,  341,  68  P.  228. 

%%.    Cost  of  maintaining  quarantine. 

(a)  Under  the  statutes  the  whole  of  a 
county  may  be  required  to  pay  the  charges 
incurred  in  staying  the  spread  of  contagious 
disease  therein,  instead  of  that  portion  there- 
of constituting  the  certain  community 
wherein  the  disease  was  first  discovered. — 
Saguache  County  v.  Decker,  10  C.  149,  14 
P.  128. 

QUASHINO. 

Of  writ  of  certiorari,  see  "Certiorari,"  sec. 

30. 
Writ  of  execution,  see  "Execution,"  sec.  37. 

QUESTIONS  FOR  JURY. 

See  "Bills  and  Notes,"  sec  171.  "Boundar- 
ies," sec.  11,  "Brokers,"  sec.  40,  "Car- 
riers," sec  2,  "Criminal  Law,"  sees.  155- 
166,  "Homicide,"  VII  (B). 

Actions  for  injuries  to  passengers,  see  "Car- 
riers," sec.  69. 

Illegality  of  contract,  see  "Contracts,"  sec. 
75. 

Breach  of  contract,  see  "Contracts,"  sec.  184. 

In  adverse  suit,  see  "Mines  and  Minerals," 
sec.  215. 

QXTIETINO  TITLE. 


I.    Right  of  Action  and  Defenses. 

8  1. 

Nature  and  scope  of  remedy. 

1  2. 

Property  subject  of  action. 

1  3. 

Grounds  for  relief  in  equity  in  gen- 

eral. 

1  4. 

Cloud  on  title. 

S  5. 

Title  of  plaintiff. 

1   6. 

Possession  of  plaintiff. 

fi   7. 

Constructive  possession. 

S  8. 

Conditions  precedent. 

I  9. 
§10. 
§11. 

112. 


113. 
§14. 
§15. 


Defenses. 

Persons  entitled  to  relief. 

Persons  as  against  whom  relief  may 
be  granted. 

Statutory  remedies  for  determina- 
tion of  adverse  claims — nature  and 
scope. 

Title  of  plaintiff. 

Possession  of  plaintiff. 

Water  rights. 


II.    Pboceedings  and  Relief. 


116. 
§17. 
118. 
§19. 

§20. 
§21. 
§22. 

§23. 
124. 
§25. 

§26. 
§27. 


§80. 

§31. 
§32. 
§33. 

§34. 
§35. 
§36. 
§37. 


Limitations  and  laches. 

Parties. 

Pleading  in  general. 

Allegations  as  to  title  and  pos- 
session. 

Plea  or  answer. 

Disclaimer. 

Cross-complaint     o  r     counter- 

claim  and  plea  or  answer  thereto. 

Replication  or  reply. 

Demurrer. 

Amended  and  supplemental  plead- 
ings. 

Issues,  proof  and  variance. 

Evidence  in  general. 

Presumptions    and    burden    of 

proof. 

Weight  and  sufficiency. 

Scope  of  inquiry  and  powers  of 
court. 

Scope  and  extent  of  relief. 

Relief  to  defendant. 

Judgment  or  decree  and  enforce- 
ment thereof. 

Conclusiveness. 

Waiver  and  estoppel. 

Appeal. 

Costs. 


See  "Costs,"  sec.  10. 

Effect  of  lis  pendens  filed,  see  "Lis  Pendens," 

sec.  9. 
When  the  action  is  harred,  see  "Limitation 

of  Actions,"  sees.  14-17,  18. 
Evidence  that  parties  are  husband  and  wife, 

see  "Marriage,"  sec.  8. 
To  mining  claims,  see  "Mines  and  Minerals," 

sec.  238. 
Variance    as    to    name    of    defendant,    see 

"Names,"  sec.  3. 
As  parties  to  actions  to  quiet  title,  see  "Par- 
ties," sec.  12. 
Actions  to  confirm  or  quiet  tax  title,  see 

"Taxation,"  sec.  192. 
Evidence  as  to  character  of  conveyance,  see 

"TrusU,"  sec.  18. 
To  right  of  way  for  ditch,  see  "Vendor  and 

Purchaser  "  sec  42 
Action  to  quiet  title  to  ditch,  see  "Waters," 

sec  165. 
To  water  rights,  see  "Waters,"  V  (C). 

L    RIGHT  OF  ACTION  AND  DEFENSES. 

§  1.    Nature  and  scope  of  remedy. 

(a)  There  is  no  precedent  by  which  an 
action  to  quiet  title  has  been  allowed  as 
an  inducement  to  bring  up  the  question  of 
the  validity  of  a  will  devising  lands.— Chil- 
cott  v.  Hart,  23  C.  40,  45  P.  391. 

(b)  An  action  to  quiet  title  to  certain 
land  cannot  be  properly  joined  in  the  same 
complaint  with  an  action  for  a  money  judg- 
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ment  for  breach  of  contract  by  defendant  to 
purchase  the  land.— Mitchell  v.  Pearson,  34 
C.  281,  82  P.  447. 

(c)  Bills  to  quiet  th&  title  to  lands  are 
properly  classified  as  actions  in  rem  or  quasi 
in  rem.  They  retain  their  equitable  char- 
acter though  so  enlarged  by  statute  as  to 
give  the  remedy  to  one  out  of  possession. 
When  the  defendant  appears  and  submits 
his  title  to  the  court  each  party  is  an  actor 
and  both  may  fail.-r-Empire  Ranch  A  Cattle 
Co.  V.  Herrick,  22  A.  394,  124  P.  748. 

§2.    Property  subject  of  action. 

(a)  A  bill  in  equity  will  lie  to  quiet  title 
to  water  rights. — Kimball  v.  Northern  Colo. 
Irr.  Co.,  42  C.  412,  94  P.  333. 

(b)  Only  under  special  circumstances, 
will  equity  entertain  a  bill  to  quiet  the  title 
to  personalty. — Central  Savings  Bank  A 
Trust  Co.  V.  Carpenters  &  Joiners,  24  A.  440, 
m  p.  1007. 

(c)  An  action  may  be  maintained  to  re- 
move a  cloud  from  a  title  to  personalty. — 
Eagan  v.  Mahoney,  24  A.  285,  134  P.  156. 

§3.    Grounds  for  relief  in  equity  in  general 

(a)  Where  the  plaintiff  in  an  action  to 
quiet  title  was  in  actual  possession  of  the 
land  in  controversy  in  good  faith,  under 
color  of  title  under  a  tax  deed  and  through 
divers  mesne  conveyances  from  the  common 
source,  and  had  paid  taxes  on  the  land  for 
more  than  seven  successive  years,  she  ac- 
quired a  valid  title  under  the  limitation  law 
then  in  force  (Sess.  Laws  1893,  p.  328,  sees. 
6,  7),  and  was  entitled  to  a  decree  in  her 
favor.— Laws  v.  Newkirk,  39  C.  78,  79,  88  P. 
861. 

(b)  Vendee  of  lands  failed  to  pay  an  in- 
stallment of  the  purchase  money  at  the  day 
stipulated.  The  contract  provided  that  upon 
such  default  it  should  be  void,  and  both 
parties  released,  etc.  Nevertheless  the  pur- 
chaser filed  the  contract  for  record,  and  as- 
serted claim  thereunder.  Held,  that  the  ven- 
dors were  entitled  to  a  decree  cancelling  the 
contract  and  quieting  their  title. — Hessell  v. 
Neal,  25  A.  300,  137  P.  72. 

§4.    Cloud  on  title. 

(a)  When  the  plaintiff  is  the  legal  and 
equitable  owner  of  the  land,  and  it  is  neces- 
sary to  resort  to  evidence  aliunde  the  record 
to  explain  the  true  nature  of  the  transac- 
tion through  which  the  defendant  seemingly 
obtained  a  title  adverse  thereto,  he  is  en- 
titled to  have  the  claim  of  the  defendant  ad- 
Judged  invalid,  and  any  cloud  cast  thereby 
upon  his  title  removed  by  a  proper  decree. 
— Phillippi  V.  Leet,  19  C.  246,  35  P.  540; 
Schofleld  V.  Ute  Coal  Co.,  92  P.  269. 

(b)  It  has  always  been  the  law  in  this 
state  that,  without  the  aid  of  any  statute, 
one  claiming  title  to  unoccupied  lands  may 
maintain  an  action  to  remove  a  cloud  there- 
from.— Eagan  v.  Mahoney,  24  A.  285,  134  P. 
156. 

(c)  A  cloud  upon  title  does  not  arise 
from  a  tax  sale  until  the  purchaser  of  the 
tax  title  has  received  and  recorded  a  deed. 
— Wason  V.  Major,  10  A.  181,  50  P.  741. 

§  5.    Title  of  plaintiff. 

(a)     A  judgment  creditor,  desiring  to  set 


aside  a  supposed  fraudulent  deed,  may  bring 
his  action  to  test  the  validity  thereof  before 
attempting  to  subject  the  premises  to  exe- 
cution; or  the  purchaser,  after  such  sale, 
may  bring  his  action  to  remove  the  cloud 
from  the  title  by  canceling  the  supposed 
fraudulent  deed,  and  to  recover  possession 
of  the  premises. — Stock-Growers'  Bank  v. 
Newton,  13  C.  245,  22  P.  444. 

(b)  Where  one  out  of  possession  can  as- 
sert only  an  equitable  title  he  may  have  his 
equitable  remedy. — Brown  v.  Wilson,  21  C. 
309,  40  P.  688. 

(c)  A  title  acquired  by  possession  under 
color  of  title  may  be  quieted. — Mitchell  v. 
Trowbridge,  47  C.  6,  105  P.  878. 

(d)  Notwithstanding  the  provisions  ot 
sec.  5733  of  the  Revised  Statutes,  one  claim- 
ing lands  under  a  treasurer's  deed  may  sue 
to  quiet  his  title,  at  any  time  after  receiv- 
ing his  deed.— Held  v.  Houser,  53  C.  363,  127 
P.  139. 

(e)  A  bill  to  remove  a  cloud  formed  by 
the  record  of  a  sherifTs  certificate  of  pur- 
chase of  land,  given  in  a  suit  to  foreclose 
a  mechanic's  lien  thereon,  may  be  main- 
tained by  one  asserting  title  under  the  fore- 
closure of  a  mortgage  antecedent  to  the  me- 
chanic's lien,  upon  whom  no  service  was 
made  in  such  suit;  and  he  need  not  appear 
therein  to  have  the  judgment  opened  up  and 
set  aside.— Fleming  v.  Boulevard  Highlands 
Imp.  Co.,  12  A.  187,  54  P.  859. 

§6.    Possession  of  plaintiff. 

(a)  Possession  in  the  plaintifT  is  neces- 
sary in  an  action  to  quiet  title,  but  if  the 
possession  exists,  it  is  immaterial  how  it 
was  acquired.  A  possession  obtained  by 
trespass  is  sufficient  for  the  purposes  of  the 
action.— PhilllppI  v.  Leet,  19  C.  246,  36  P. 
540;  Sayre  v.  Sage,  47  C.  559,  108  P.  160. 

(b)  The  possession  of  a  tenant  is  the  pos- 
session of  his  landlord,  and  is  sufficient  to 
enable  the  latter  to  maintain  an  action  to 
quiet  title,,  notwithstanding  the  tenant  may, 
without  his  knowledge  or  consent,  have  paid 
rent  to  the  party  claiming  adversely. — ^Mer 
chants  State  Bank  v.  Porter.  20  C.  216,  37 
P.  960;  Amter  v.  Conlon,  22  C.  150,  43  P. 
1002. 

(c)  The  plaintiff  in  an  action  to  quiet 
title  to  real  estate  must  allege  possession 
at  the  time  of  commencement  of  the  suit, 
and,  if  the  fact  be  put  in  issue,  prove  it- 
Reynolds  V.  Campling.  23  C.  105,  46  P.  639; 
Chilcott  V.  Hart,  23  C.  40,  45  P.  891. 

(d)  In  an  action  to  quiet  title  a  com- 
plaint which  alleges  that  after  plaintiff  be- 
came of  age  he  rendered  services  for  his 
father,  one  of  the  defendants,  in  considera- 
tion of  which  his  father  made  him  a  parol 
gift  of  the  premises  in  dispute,  which  plain- 
tifT accepted  in  liquidation  of  his  claim,  and 
relying  on  said  parol  gift,  and  with  the 
knowledge  and  consent  of  the  defendants 
plaintiff  went  into  possession  of  said  prem- 
ises and  erected  thereon  permanent  and 
valuable  improvements  and  thereafter  re- 
mained in  possession,  alleges  a  sufficiently 
definite  contract  and  is  sufficient  to  support 
the  action.— Brothers  v.  Brothers,  29  C.  69. 
66  P.  901. 

(e)  A  sherifTs  deed  to  vacant  lots  under 
a  foreclosure  sale  pursuant  to  a  decree  fore- 
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closing  a  deed  of  trust  given  by  the  owner 
in  fee,  vests  in  the  purchaser  the  ownership 
in  fee  which  carries  with  it  the  possession 
of  Uie  premises  for  the  purpose  of  maintain- 
ing an  action  to  quiet  title  in  the  absence 
of  an  actual  entry  and  adverse  possession 
taken  by  another. — ^Keener  v.  Wilkinson,  33 
a  445,  80  P.   1043. 

(f)  In  general  plaintiff  must  be  in  pos- 
session at  the  institution  of  his  suit;  but  if 
the  def^dant  files  a  cross  bill  to  quiet  his 
tiUe,  he  will  not  be  heard  to  deny  plaintiff's 
right  to  proceed. — ^Mulford  v.  Rowland,  45 
C.  172,  100  P.  603. 

(g)  Possession,  obtained  by  collusion 
with  tenant,  is  a  fraud  upon  the  landlord. 
In  point  of  law  the  possession  remains  in 
him.— American  Bond  ft  Inv.  Co.  v.  Hop- 
kins, 46  C.  460,  465,  104  P.  1040. 

(b)  Plaintiff  having  obtained  possession 
by  collusion  with  the  defendants  his  bill  was 
dismissed. — Id. 

(i)  Title  in  fee  carries  with  it  a  pre- 
snmptive  possession  and  suffices  to  maintain 
the  action  when  there  is  no  actual  adverse 
possession. — E^mpire  Ranch  ft  Cattle  Co.  v. 
Bender,  49  C.  522,  113  P.  494. 

(J)  A  complaint  to  quiet  the  title  to 
land  which  shows  actual  residence  on  and 
possession  of  the  plaintiff  for  seven  succes- 
sive years,  under  a  connected  title  deducible 
of  record  from  a  sale  thereof  by  the  sheriff 
of  the  county,  under  execption  from  a  court 
of  competent  jurisdiction,  states  a  cause  of 
action,  even  though  it  affirmatively  appears 
that  the  lands  were  the  homestead  of  the 
execution  defendant,  and  that  no  patent  is- 
sued to  him  until  many  years  subsequent 
to  the  plaintifTs  levy. — Callbreath  v.  Hug, 
60  a  96,  114  P.  298. 

(k)  Save  in  the  case  of  unoccupied  lands, 
and  possibly  such  real  property  as  a  water 
right,  the  statute  requires  an  actual  pos- 
session by  plaintifL — Lambert  v.  Murray,  52 
a  156, 164, 120  P.  416. 

§7.   Constructive  possession. 

(a)  There  cannot  be  constructive  posses- 
sion in  two  persons  under  different  titles 
at  the  same  time.— Chilcott  v.  Hart,  23  C. 
40, 45  P.  391. 

(b)  Plaintiffs  cannot,  in  an  action 
brooght  to  quiet  their  title  as  the  result 
of  the  obtaining  of  a  decree  declaring  void 
the  will  of  their  ancestor,  be  heard  to  say 
that,  as  heirs,  they  are  constructively  in 
possession  of  the  real  estate  devised  in  the 
will.  Such  an  allegation  is  to  be  controlled 
by  the  other  allegations  showing  that  as  a 
matter  of  law  such  possession  is  in  one  of 
the  defendants  under  the  will. — Id. 

(c)  Ownership  in  fee  of  vacant  lots  car- 
ries with  it  the  possession  for  the  purpose 
of  maintaining  an  action  to  quiet  title  in  the 
absence  of  actual  entry  and  adverse  posses- 
tlon  by  another.— Mitchell  v.  Titus,  33  C. 
885,  80  P.  1042. 

(d)  One  holding  title  to  fee  in  lands,  is 
presumptively  in  possession. — Empire  Ranch 
*  CatUe  Co.  v.  Bender,  49  C.  522,  113  P. 
494;  Empire  Ranch  &  Cattle  Co.  v.  Lanning, 
»C.  151, 124  P.  679;  Muntzing  v.  Harwood, 
25  A.  292,  137   P.  71. 

(e)  The  constructive  possession,  which 
bj  presumption   pf  law   attends   the   title 


where  there  is  no  adverse  possession,  suf- 
fices. But  where  the  plaintiff's  title  is  denied 
and  the  record  shows  no  evidence  of  title, 
an  affirmative  decree  in  his  favor  will  be 
reversed. — Mulqueen  v.  Lanning,  53  C.  146, 
124  P.  677. 

§  8.    Conditions  precedent 

(a)  In  the  absence  of  a  permissive  stat- 
ute, a  court  of  equity  will  not  entertain  a 
suit  to  quiet  title  by  a  plaintiff  in  possession 
against  a  defendant,  unless  the  latter  has 
unsuccessfully  prosecuted  several  successive 
actions  of  ejectment — Chilcott  v.  Hart,  23 
C.  40,  45  P.  391. 

(b)  The  owner  of  lands  when  in  posses- 
sion may  have  a  bill  to  quiet  his  title  with- 
out first  making  tender  of  the  taxes  and 
statutory  penalties,  where  the  defendant 
claims  under  a  void  tax  deed. — Empire  Co. 
V.  Lanning,  49  C.  458,  118  P.  491;  Empire 
Ranch  ft  Cattle  Co.  v.  Coldren,  51  C.  115, 
119,  117  P.  1005;  Empire  Ranch  ft  Cattle 
Co.  V.  Webster,  52  C.  207,  121  P.  171;  Parks 
V.  Roth,  25  A.  296,  137  P.  76. 

§  9.    Defenses. 

(a)  The  statute  in  effect  confers  upon  de- 
fendant the  alternative  of  either  asserting 
an  adverse  claim  and  pleading  its  nature, 
or  of  disclaiming. — ^Wall  v.  Magnes,  17  C. 
476,  30  P.  56. 

(b)  In-  an  action  to  quiet  title,  where 
plaintiff  deraigned  title  as  of  a  certain  date, 
and  alleged  possession  for  more  than  twenty 
years  and  the  payment  of  taxes  for  seven 
consecutive  years,  an  answer  which  pleaded 
title  to  the  premises  in  defendant  and  de- 
raigned title  of  a  date  antedating  that  of 
plaintiff,  and  alleged  facts  which  put  in 
issue  the  averments  of  the  complaint  with 
respect  to  plaintiff's  possession,  both  as  to 
the  period  of  twenty  years,  and  as  to  the 
period  upon  which  a  right  might  be  based  by 
virtue  of  the  pajonent  of  taxes,  states  a  good 
defense  to  the  action. — Downing  v.  Haas,  33 
C.  344.  81  P.  33. 

(c)  Where  the  holder  of  a  tax  deed,  void 
on  its  face,  brings  an  action  to  quiet  title, 
and  the  defendant  alleges  ownership  by  con- 
veyance from  the  patentee,  the  former  can- 
not plead  the  statute  of  limitation  on  the 
ground  of  havine:  been  in  possession  under 
the  tax  deed  for  five  years,  since  the  statute 
does  not  apply  where  a  deed  is  void  on  its 
face.— Dlmpfel  v.  Beam,  41  C.  25.  91  P.  1107. 

(d)  In  an  action  to  quiet  title,  plaintiff 
filed  an  amended  complaint  setting  up  an 
action  at  law  under  the  code  for  possession, 
and  the  defendants  moved  to  strike  such 
amended  complaint  on  the  ground  that  it 
set  up  a  different  cause  of  action,  and  the 
motion  was  sustained.  Held,  that  defendants 
were  not  thereafter  estopped  from  setting 
up  a  plea  of  res  judicata,  based  on  a  de- 
cree in  a  prior  suit  to  quiet  title.— Smith  v. 
Cowell,  41  C.  178.  92  P.  20. 

(e)  Where  the  defendant  falls  to  assert 
by  his  answer,  title  in  himself,  or  asserting 
such  title,  entirely  fails  in  his  proofs,  he 
is  in  effect  out  of  court,  and  will  not  be 
heard  to  assert  title  in  a  third  person. — Em- 
pire Ranch  ft  Cattle  Co.  v.  Bender,  49  C.  522, 
113  P.  .494. 

(f)  A  possession  obtained  by  trespass  Is 
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sufficient  to  support  an  action  for  quieting 
title,  and  unless  the  defendant  set  up  some 
claim  of  title  or  adverse  interest  he  cannot 
by  a  denial  of  the  possession  and  title  of 
the  plaintiff  raise  an  issue  and  force  plain- 
tiff to  proof  of  his  complaint  in  that  par- 
ticular.—Smith  V.  Schlink,  16  A.  325,  62  P. 
1044. 

(g)  In  a  bill  to  quiet  title  to  lands  the 
defendant  showing  no  title  will  not  be  heard 
to  question  the  regularity  of  a  foreclosure 
imder  which  the  plaintiff  claims. — Inman  v. 
White,  21  A.  427,  122  P.  66. 

(h)  A  defendant  who  shows  no  title  in 
himself  will  not  be  heard  to  raise  objections 
to  the  title  of  plaintiff.  Foster  v.  Clark,  21 
A.  192,  121  P.  130,  followed.— Empire  Ranch 
ft  C.  Co.  V.  Ellis,  22  A.  393,  124  P.  1129;  John- 
son V.  Gibson,  24  A.  392,  133  P.  1052;  Munt- 
zing  V.  Harwood,  26  A.  292,  137  P.  71. 

§  10.    Persons  entitled  to  relief. 

(a)  An  interest  claimed  by  an  intestate 
in  a  mining  claim  is  an  interest  in  real 
estate,  and  descends  to  his  heirs,  who  alone 
can  maintain  an  action  to  quiet  title  there- 
to. The  right  to  mainttiin  such  action  is 
not  conferred  upon  the  administrator  of  the 
intestate.— Keeler  v.  Trueman,  16  C.  143,  25 
P.  311. 

(b)  Sees.  255  and  256  of  the  code  simply 
recognize  the  old  chancery  proceeding  where- 
by a  party  in  possession  of  real  property 
might  compel  one  claiming  an  adverse  estate 
or  interest  to  come  into  court,  specify  its 
nature,  and  have  the  controversy  adjudi- 
cated.—Wall  V.  Magnes,  17  C.  476,  30  P.  56. 

(c)  Plaintiffs  brought  an  action  to  quiet 
title  against  the  heirs  and  grantees  of  a  de- 
cedent, and  made  the  holder  of  a  tax  deed, 
who  had  agreed  to  sell  the  property  to  plain- 
tiffs, a  party  defendant.  Plaintiffs  asked  no 
affirmative  relief  against  the  holder  of  the 
tax  deed,  and  after  a  judgment  in  favor  of 
certain  of  the  other  defendants,  purchased 
their  interests.  Held,  that  a  later  demurrer 
to  the  complaint  by  the  holder  of  the  tax 
deed  was  properly  sustained,  since,  upon  the 
purchase  of  the  adverse  title  held  by  other 
defendants,  there  was  no  further  cloud  to 
remove,  and  a  judgment  of  dismissal  was 
proper. — Sternberger  v.  Ladd,  39  C.  76,  88 
P.  872. 

(d)  A  manufacturing  corporation,  whose 
manager,  controlling  its  plant,  has  wrong- 
fully assumed  to  exclude  the  corporation, 
assume  possession  for  himself  and  control 
the  business  in  his  own  behalf,  may,  not- 
withstanding such  unlawful  and  illusory  pos< 
session,  maintain  an  action  under  Mills' 
Code,  sec.  256,  to  quiet  title. — Buckhom 
Plaster  Co.  v.  Consol.  Plaster  Co.,  47  C.  516, 
108  P.  27. 

(e)  A  defendant  in  possession  of  real  es- 
tate may,  upon  cross  complaint  and  compe- 
tent proof,  have  his  title  quieted  as  against 
the  plaintiff.  The  nature  of  the  possession 
is  unimportant. — Baca  v.  Wootton,  8  A.  94, 
44  P.  850. 

(f)  One  who  has  by  deed  of  trust  con> 
veyed  the  legal  title  to  a  trustee  cannot 
maintain  an  action  to  quiet  title  to  the 
premises  conveyed  although  he  remains  in 
possession  and  one  to  whom  he  conveys  his 
right  of  redemption  takes  no  greater  rights 


than  her  grantor.— Miller  v.  Hall,  14  A.  367, 
60  P.  194. 

(g)  One  holding  paramount  title  by  a 
conveyance  not  recorded  is  not  affected  by  a 
decree  given  in  a  cause  to  which  he  was 
not  party,  quieting  title  in  another,  under  a 
treasurer's  deed.  The  plaintiff,  in  whom  title 
is  so  quieted,  is  not  a  "subsequent  hona  fide 
purchaser  or  encumbrancer,"  within  the 
meaning  of  the  recording  act  (Rev.  Stat, 
sec.  694),  nor  is  he  in  position  to  avail  him- 
self of  the  provisions  of  the  code  relating 
to  the  notice  of  suit  pending  (Code,  sec.  38), 
because  his  title  is  not  derived  from  the 
same  source. — Carroll  v.  Kit  Carson  Land 
Co.,  24  A.  217,  133  P.  148. 

§11.  Persons  as  against  whom  relief  may  be 
granted, 
(a)  Bill  to  quiet  title  in  lands,  one  hold- 
ing title  as  trustee  merely  is  named  as 
defendant  in  the  action,  in  his  individual 
capacity.  The  decree  affects  only  his  per- 
sonal right,  and  not  his  estate  as  trustee. — 
Held  V.  Houser,  53  C.  363,  127  P.  139. 

§  18.  Statutory  remedies  for  determination  of 
adverse  claims — ^nature  and  scope, 
(a)  A  director  or  manager  of  a  corpora- 
tion cannot  acquire  a  hostile  possession  of 
its  property,  of  which  he  is  in  charge  and 
control  as  such  manager,  so  as  to  prevent  it 
from  maintaining  an  action  to  quiet  title 
under  Mills'  Ann.  Code,  sec.  265,  which  pro- 
vides that  an  action  may  be  brought  by  any 
person  in  possession  by  himself  or  his  tenant 
of  real  property  against  any  person  who 
claims  an  estate  therein  adverse  to  him,  for 
the  purpose  of  determining  such  adverse 
claim. — Consolidated  Plaster  Co.  v.  Wild,  42 
C.  202,  94  P.  285. 

§18.    Titlef  of  plaintiff. 

(a)  Where  the  title  claimed  by  plaintiff 
corporation  was  purely  equitable,  being  based 
upon  an  oral  contract  between  it  and  de- 
fendant, who  was  one  of  its  directors,  it  had 
a  right,  although  out  of  possession,  to  main- 
tain an  action  under  Mills'  Ann.  Code,  sec 
255,  to  quiet  its  title. — Consolidated  Plaster 
Co.  V.  Wild.  42  C.  202,  94  P.  286. 

§14.    Possession  of  plaintiff. 

(a)  A  party  claiming  a  purely  legal  title 
to  real  property,  with  right  of  immediate 
possession,  in  himself,  cannot  maintain  the 
action  provided  by  the  code  for  the  determi- 
nation of  an  adverse  claim,  estate,  or  in- 
terest therein,  unless  when  he  institutes  the 
proceeding  he  be  in  possession  by  himself  or 
tenant.  In  such  case  he  should  bring  an 
action  for  possession  in  the  nature  of  eject- 
ment. But  if  he  can  assert  only  an  equitable 
title,  he  may,  though  out  of  possession,  have 
his  equitable  remedy,  and  may  imite  with 
it  any  appropriate  cause  of  action  through 
which  he  may  secure  the  full  relief  to  which 
he  is  entitled. — Stock-Growers'  Bank  v.  New- 
ton, 13  C.  246.  22  P.  444. 

(b)  Sec.  255,  which  provides  for  action 
by  one  in  possession  of  land  by  himself  or 
tenant  "against  any  person  who  claims  an 
estate  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim," 
does  not  authorize  an  action  by  one  who 
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lias  conveyed  the  legal  title  to  the  land, 
but  retains  possession  thereof. — ^Walker  v. 
Pogue,  2  A.  149,  29  P.  1017. 

(c)  Mills'  Code,  sec.  255,  Rev.  Code,  sec. 
274,  applies  only  to  a  plaintiff  in  possession. 
— Eagan  v.  Mahoney,  24  A.  285,  134  P.  156. 

§  15.    Water  rights. 

(a)  A  water  right  is  an  easement  and 
comes  within  the  meaning  of  the  term  "real 
estate,"  as  used  in  our  statute. — Qutheil  Park 
Inv.  Co.  V.  Town  of  Montclair,  32  C.  420, 
76  P.  1050. 

(b)  In  an  action  to  quiet  title  to  water 
rights,  a  complaint  which  alleges  owner- 
ship and  possession,  without  setting  up  the 
facts  constituting  a  valid  appropriation,  is 
sufficient  under  Mills'  Ann.  Code,  c.  22. — 
Kimball  v.  Northern  Colo.  Irr.  Co.,  42  C.  412, 
94  P.  333. 

n.    PROCEEDINGS  AUD  RELIEF. 

§  16.    Limitations  and  laches. 

(a)  The  limitation  upon  the  right  of  ac- 
tion for  the  "recovery  of  land  sold  for 
taxes,"  prescribed  by  sec.  96  of  the  revenue 
act  of  1877,  does  not  apply  to  an  action 
to  remove  cloud  from  title  brought  by  the 
original  owner  against  a  party  claiming 
under  a  tax  deed,  where  the  tax  claimant 
has  never  taken  actual  and  adverse  posses- 
sion of  the  land.  Same  holding  as  to  act  of 
1885,  changing  said  sec.  96. — Morris  v.  St 
Louis  Nat  Bank,  17  C.  231,  29  P.  802. 

(b)  Where  property  has  been  developed 
by  the  courage  and  energy  and  at  the  ex- 
pense of  the  defendant,  courts  will  look  with 
disfavor  upon  the  claims  of  those  who  have 
lain  idle  while  waiting  the  results  of  these 
developments,  and  will  require  not  only  clear 
proof  of  fraud,  but  prompt  assertion  of  the 
plaintiff's  rights.— Brown  v.  Wilson,  21  C. 
310.  40  P.  688. 

(c)  Nothing  in  the  statute  (Rev.  Stat, 
sec.  5733)  requires  one  holdiilg  under  a  tax 
deed  to  delay  his  action  to  confirm  or  quiet 
his  title.  He  may  institute  his  action  at 
any  time  after  receiving  his  deed. — Held  v. 
Houser,  53  C.  363,  127  P.  139. 

(d)  There  is  no  statute  which  limits  the 
time  in  which  a  party  shall  proceed  to  re- 
move a  cloud  from  his  title.— -Quinn  v.  Kel- 
logg, 4  A.  157,  35  P.  49;  Lougee  v.  Wilson, 
24  A.  90.  131  P.  780. 

(e)  The  doctrine  of  laches  has  no  ap- 
plication to  a  bill  to  quiet  the  title  to  lands. 
—Terry  v.  Gibson,  23  A.  273,  128  P.  1127. 

(f)  The  provisions  of  sec.  4073,  Rev. 
Stat.  1908,  do  not  apply  to  suit  to  quiet  title 
to  land. — Empire  Ranch  k  Cattle  Co.  v. 
Irwin,  23  A.  206,  128  P.  867;  Terry  v.  Gib- 
son, 23  A.  273. 128  P.  1127;  Nisbet  v.  Cristler, 
24  A.  514,  135  P.  1119. 

(g)  The  five-year  statute  of  limitations 
(Rev.  Stat,  sec.  5733)  is  no  plea  to  a  bill 
to  quiet  title  or  remove  a  cloud  from  title. 
—Beaver  v.  Cook,  23  A.  199,  128  P.  878; 
Empire  Ranch  ft  Cattle  Co.  v.  Irwin,  23  A. 
206,  128  P.  867;  Foster  v.  Gray,  24  A.  247, 

133  P.  146;    Eagan  v.  Mahoney.  24  A.  285. 

134  P.  156;  Empire  Ranch  A  Cattle  Co.  v. 
Battelle,  24  A.  375,  133  P.  1123;  Parks  v. 
Roth;  26  A.  296,  137  P.  76;  Scott  v.  Watkins, 
2^  A.  3^0, 133  P.  432;  Jones  v.  Empire  Ranch 


k  Cattle  Co.,  25  A.  382,  138  P.  62;  Mercure 
V.  Gibson,  25  A.  391,  138  P.  1019. 

§17.    ParUea, 

(a)  In  a  bill  to  remove  as  a  cloud  upon 
the  title,  a  deed  of  trust,  neither  the  trustee, 
nor  his  heirs  if  he  be  deceased,  are  necessary 
as  defendants. — ^Wells  v.  Brown,  23  A.  190, 
128  P.  869. 

(b)  It  seems  that  unknown  persons  may, 
under  the  code  (sec.  50),  be  made  parties 
to  a  suit  to  quiet  the  title  to  lands,  and  may 
be  concluded  by  the  decree  therein. — 
Brackett  v.  McClure,  24  A.  524,  135  P.  1110. 

(c)  Plaintiff  in  an  action  to  quiet  title  is 
put  upon  inquiry  as  to  proper  parties  where 
the  sole  defendant  disclaims. — Id. 

§  18.    Pleading  in  generaL 

(a)  It  is  not  incumbent  upon  the  plain- 
tiff in  an  action  to  quiet  title  to  set  forth 
In  the  complaint  the  claim  or  estate  asserted 
by  the  defendant  the  nature  of  the  claim, 
or  the  facts  which  demonstrate  its  invalidity. 
—Weston  V.  Estey,  22  C.  334,  45  P.  367; 
Amter  v.  Conlon,  3  A.  185,  32  P.  721,  22  C. 
150,  43  P.  1002;  Mitchell  v.  Titus,  33  C.  385, 
80  P.  1042. 

(b)  In  an  action  to  quiet  title  to  certain 
land  and  a  water  right  where  plaintiff 
claimed  in  his  original  complaint  to  be  the 
legal  owner  of  the  water  right  and  referred 
to  the  tract  of  land  described  and  the  water 
right  as  "the  said  premises"  and  prayed  for 
a  decree  "that  defendants  have  no  estate  or 
interest  whatsoever  in  or  to  said  land  and 
premises,"  and  where  defendant's  answer 
made  no  distinction  between  the  tract  of 
land  described  and  the  water  right,  but 
referred  interchangeably  to  the  subject  mat- 
ter in  dispute  as  "the  real  property  described 
in  his  complaint"  and  "the  said  land  and 
premises,"  the  pleadings  were  sufficient  to 
put  in  issue  the  ownership  of  the  water 
rtght— Brothers  v.  Brothers,  29  C.  69,  66  P. 
901. 

(c)  In  an  action  to  quiet  title  to  a  min- 
ing claim,  where  the  complaint  set  out  the 
name  of  the  lode,  the  name  of  the  mining 
district  and  number  of  the  survey,  and  the 
answer  averred  that  defendant  was  the 
owner  of  the  same  identical  property  by 
virtue  of  certain  tax  deeds,  and  set  out  the 
description  of  the  claim  as  given  in  the 
tax  deeds,  which  was  identical  with  the 
complaint  as  to  name  of  the  lode  and  min- 
ing district  but  differed  as  to  number  of  the 
survey,  it  was  error  to  sustain  a  demurrer 
to  the  answer  on  the  groimd  that  the  tax 
deeds  were  void  because  of  the  difference  be- 
tween the  description  in  the  complaint  and 
that  contained  in  the  deeds. — Seymour  v. 
Deisher,  33  C.  349.  80  P.  1038. 

(d)  A  complaint  which  alleges  that  plain- 
tiff is  the  owner  in  fee  and  in  possession 
of  certain  mining  claims;  that  defendant,  a 
judgment  creditor  of  certain  other  parties, 
alleges  them  to  be  the  owners  of  certain 
undivided  interests  in  said  mining  claims, 
and  has  levied  an  execution  upon  and  ad- 
vertised for  sale  said  pretended  interests  of 
said  judgment  debtors,  and  that  if  said  sale 
is  effected  it  will  cast  a  cloud  upon  plain- 
tiff's title  and  injure  him  by  impairing  the 
market  value  of  property,  is  sufficient  to 
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state  a  cause  of  action  to  quiet  title. — Spar 
Consol.  Min.  Ck).  y.  Casserleigh,  34  C.  464» 
83  P.  1058. 

(e)  In  a  suit  to  quiet  title  if  the  com- 
plaint contains  enough  to  warrant  a  decree 
quieting  plaintiff's  title  after  eliminating 
therefrom  objectionable  allegations  as  to  de- 
fects in  defendant's  title,  a  general  demurrer 
on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  should  be  overruled,  although  the  al- 
legations as  to  defendant's  title  are  insuffi- 
cient for  the  purpose  intended. — Mitchell  v. 
Pearson.  34  C.  278.  82  P.  446. 

(f)  A  complaint  to  quiet  title  alleged, 
first,  that  plaintiff  brings  the  suit  on  behalf 
of  himself  and  approximately  fifty  other  per- 
sons who  are  co-owners  of  a  certain  mining 
claim;  and.  second,  that  ever  since  a  given 
date  plaintiff  and  his  co-owners  have  been 
and  now  are  in  possession  of  said  mining 
claim,  claiming  title  thereto  in  fee  simple. 
Held,  that  such  complaint  is  not  objection- 
able on  the  ground  that  it  does  not  state 
a  cause  of  action,  in  that  plaintiffs  fail  to 
allege  ownership  of  the  property  but  only 
"claim"  it.  as  the  second  allegation  does 
not  limit  the  first,  but  is  merely  an  allega- 
tion as  to  the  character  of  plaintiffs'  posses- 
sion.—Knight  V.  Boring.  38  C.  163.  161. 
87  P.  1078. 

(g)  In  an  action  to  quiet  title,  an  allega- 
tion that  at  the  time  the  defendant  acquired 
his  quit-claim  deed  he  was  acting  for  the 
plaintiff's  grantor,  and  was  attorney  for  and 
agent  of  the  grantor  in  procuring  it.  and 
procured  it  for  such  grantor's  use  and  bene- 
fit, and  held  it  in  trust  for  the  plaintiff  as 
grantee  of  the  whole  title,  without  any  al- 
legation concerning  the  fraud  and  wrong  of 
the  defendant,  is  not  sufficient  to  constitute 
a  cause  of  action. — ^Webber  v.  Wannemaker, 
39  C.  425.  434.  89  P.  780. 

(h)  A  complaint  to  quiet  title  to  appro- 
priations of  water  claimed  to  have  been 
made  for  domestic  and  irrigation  purposes, 
and  to  restrain  a  town  from  diverting  the 
same  for  its  use.  need  not  allege  that  the 
town  had  not  commenced  proceedings  to 
condemn  the  water,  or  had  not  acquired  the 
right  to  appropriate  the  same  by  consent  of 
the  residents  on  the  stream,  since  such  facts 
are  purely  matters  of  defense. — ^Town  of 
Sterling  v.  Pawnee  Ditch  Extension  Co..  42 
C.  421.  94  P.  889. 

(i)  A  complaint  to  quiet  title  to  appro- 
priations of  water,  claimed  to  have  been 
made  for  domestic  and  irrigation  purposes, 
should  allege  what  volume  of  water  diverted 
reaches  the  consumers  under  the  ditch,  how 
many  consumers  there  are.  the  distance  the 
water  is  carried,  the  area  of  land  to  which 
applied,  when  applied,  what  volume  is 
actually  consumed  for  domestic  and  irriga- 
tion purposes,  and  when  the  ditch  was  com- 
pleted; the  rule  being  that,  in  pleading  an 
appropriation  of  water,  the  acts  constituting 
such  appropriation  must  be  stated,  and  not 
merely  legal  conclusions,  so  that,  upon  in- 
specting such  pleading,  it  can  be  determined 
whether  or  not  the  facts  stated  constitute  in 
law  a  valid  appropriation. — Id. 

(j)  In  an  action  to  quiet  title,  where 
plaintiff  alleges  reasons  why  a  tax  deed  un- 
der which  defendant  claims  conveys  no  title, 


he  does  not  thereby  admit  defendant's  pos- 
session or  interest  in  the  property. — Mitchdl 
V.  Knott.  43  C.  136,  95  P.  335. 

(k)  The  defendant  is  not  concluded  by 
the  allegations  of  the  complaint  as  to  his 
claims.  He  may  entirely  repudiate  the  title 
asserted  for  him  by  the  complaint,  and  pre- 
sent any  and  every  other  title  of  which  he 
may  be  possessed. — Colbum  v.  Dortic,  49 
C.  90.  Ill  P.  837. 

(1)  The  omission  in  a  bill  to  quiet  title, 
of  an  averment  that  the  claim  of  defendant 
is  "adverse  to  the  plaintiff."  is  cured  by  an 
answer  asserting  an  adverse  title  and  asking 
affirmative  relief. — Empire  Ranch  k  Cattle 
Co.  V.  Bender,  49  C.  522,  113  P.  494. 

(m)  An  allegation  that  the  defendant 
claims  an  adverse  estate  or  interest  is  suffi- 
cient, without  further  defining  it.  to  put  him 
to  a  disclaimer,  or  to  allegation  and  proof 
of  the  estate  and  interest  which  he  claims.— 
Amter  v.  Conlon,  3  A.  185,  32  P.  721. 

(n)  A  complaint  seeking  to  quiet  title 
to  lands  is  not  transformed  into  a  bill  to 
redeem  from  a  tax  title  by  an  averment  that 
defendant  has  a  lien  upon  the  land  for  taxes 
which  plaintiff  is  ready  to  discharge. — Ella- 
son  V.  White,  23  A.  213,  128  P.  887. 

§19.    Allegations  as  to  title  and  posses- 
sion. 

(a)  In  an  action  to  quiet  title  a  com- 
plaint which  substantially  alleges  that  plain- 
tiff is  the  owner  and  in  possession  of  the 
premises  to  which  title  is  sought  to  be 
quieted,  and  that  defendant  claims  an  inter- 
est or  estate  therein  adverse  to  plaintilf 
which  is  without  any  right  or  foundation,  is 
sufficient  to  state  a  cause  of  action.  It  is 
not  necessary  in  the  complaint  to  deraign 
the  title  relied  on  by  plaintiff,  nor  to  specific- 
ally set  out  the  character  of  the  adverse 
claim  of  defendant. — Schlageter  v.  Oude,  30 
C.  310.  70  P.  428. 

(b)  In  an  action  under  the  code  (Rev. 
Code.  sec.  274;  Mills'  Code,  sec.  255).  the 
complaint  must  aver  not  only  the  plaintiff's 
title  but  his  possession  of  the  lands.  When 
the  answer  in  the  same  defense  asserts  ad- 
verse title  in  defendant  and  denies  plaintiff's 
possession  (if  such  denial  is  necessary),  such 
possession  must  be  proven.  If  no  evidence 
of  such  possession,  or  that  the  lands  are 
vacant,  is  produced,  the  plaintiff  fails. — ^Lam- 
bert V.  Murray.  52  C.  156.  120  P.  415. 

(c)  Plaintiff  must  allege  and  prove  title 
in  himself  in  order  to  maintain  an  action 
either  in  equity  to  remove  cloud  from  title 
or  under  the  code  to  quiet  title. — ^Venner  v. 
Denver  Union  Water  Co.,  15  A.  495,  63  P. 
1061. 

(d)  In  an  action  to  quiet  title  the  ccnn- 
plaint  to  state  a  cause  of  action  must  allege 
that  the  defendant  has  or  claims  to  have, 
or  is  asserting,  a  title  or  claim  adverse  to 
plaintiff.  And  the  adverse  claim  asserted 
must  be  of  an  interest  in  the  property  and 
not  merely  with  reference  to  the  possession. 
—Smith  V.  Schlink,  15  A.  325,  62  P.  1044. 

§aO.    Plea  or  answer. 

(a)  While  plaintiff  to  maintain  the  statu- 
tory action  must  aver  and  prove  his  posses- 
sion coupled  with  title,  the  duty  is  devolved 
upon  defendant  of  asserting  an  adverse  in- 
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terest  in  himself  and  specifying  its  nature. 
And  before  defendant  can  put  plaintiff  upon 
proof  touching  his  possession  and  title,  he 
must  plead  accordingly. — ^Wall  v.  Magnes, 
17  a  476,  30  P.  56. 

(b)  In  an  action  to  quiet  title,  an  answer 
which  alleges  facts  from  which  it  appears 
that  defendant  is  the  owner  and  entitled  to 
the  possession  of  the  premises,  and  that 
plaintiffs  wrongfully  withhold  such  posses- 
sion from  him,  is  a  sufficient  compliance 
with  the  code  provision  on  the  subject,  and 
it  is  not  necessary  to  follow  the  exact  for- 
mula which  the  code  prescribes  in  alleging 
the  character  of  his  estate  and  that  he  is 
entitled  to  the  possession  of  the  premises. 
— McCroskey  v.  Mills,  32  C.  271.  75  P.  910. 

(e)  In  an  action  to  quiet  title  an  answer 
which  alleges  ownership  and  possession  in 
defendant  is  a  denial  of  plaintiffs'  allegation 
of  possession. — Bessemer  Irr.  Ditch  Co.  v. 
WooUey,  32  C.  437,  76  P.  1053. 

(d)  While  plaintiff,  in  an  action  to  quiet 
title,  in  order  to  maintain  the  action  must 
STer  his  possession  coupled  with  title,,  the 
duty  deyolves  upon  defendant  of  asserting 
an  adverse  interest  in  himself  and  specify- 
ing its  nature;  and  before  he  can  put  plain- 
tiff upon  proof  touching  his  possession  and 
title,  he  must  plead  accordingly,  for  a  simple 
denial  in  the  answer  of  plaintiff's  possession 
is  not  sufficient  to  put  plaintiff  upon  proof 
touching  the  same. — ^Lambert  v.  Shumway, 
36  C.  350,  85  P.  89. 

(e)  Where,  in  an  action  to  quiet  title 
based  on  tax  deeds,  defendant  merely  denies 
possession  and  title  of  plaintiff  and  asserts 
title  in  himselt  he  cannot  introduce  evi- 
dence to  show  the  invalidity  of  one  of  the 
tax  deeds  valid  on  its  face,  since  this  should 
be  pleaded  as  new  matter. — ^Webber  v.  Wan- 
nemaker,  39  C.  425,  429,  89  P.  780. 

(f)  In  an  action  to  quiet  title,  the  de- 
fendant cannot  put  the  plaintiff  upon  proof 
of  his  possession  and  title  by  a  simple  de- 
nial.—Webber  V.  Wannemaker,  39  C.  425, 
429.  89  P.  780;  Litch  v.  Bryant,  46  C.  160, 
103  P.  289;  Colbum  v.  Dortic,  49  C.  90,  94. 
Ill  P.  837. 

(g)  Where  the  plaintiff  alleges  merely 
that  he  is  the  owner  of  the  land,  the  defend- 
ant is  not  required  to  anticipate  and  assail 
hia  title,  by  the  answer.  Where  in  such  case 
the  plaintiff  offers  and  relies  upon  a  tax 
deed,  the  defendant  may  object  to  it,  as  void 
upon  its  face. — ^Harrison  v.  Hodges,  49  C. 
105.  Ill  P.  706. 

(h)  Averment  that  "defendants  are  the 
owners  in  fee  simple  by  title  from  the  United 
States,"  is  the  averment  of  an  ultimate  fact, 
and  sufficient  to  put  plaintiff  on  proof  of  title 
and  possession. — Clark  v.  Huff,  49  C.  197, 
201.  112  P.  542. 

(i)  An  answer  to  a  bill  to  quiet  title  ad- 
mitted the  adverse  claim  of  defendant,  de- 
nied all  the  other  allegations  of  the  com- 
plaint, alleged  that  defendant  was  the  owner 
of  the  land  in  fee  simple,  and  in  possession 
thereot  and  that  plaintiff's  claim  was  based 
upon  a  void  tax  title.  Held,  sufficient — 
Millage  v.  Richards,  52  C.  512,  516,  122  P. 
738. 

(j)  An  answer  asserting  an  adverse  title 
puts  the  plaintiff  on  proof  of  both  title  and 
possession,  ev^i  though  it  also  prays  that 


the  complaint  be  dismissed,  and  that  the 
defendant  be  decreed  the  owner.  Such 
prayer  for  only  the  relief  to  which  defendant 
would  be  entitled,  upon  mere  assertion  of 
his  claim,  will  not  be  regarded  as  a  waiver 
of  proof  of  the  plaintiff's  possession.  Re- 
lender  V.  Riggs,  20  A.  423,  79  P.  328,  distin- 
guished.—Lambert  V.  Murray,  52  C.  156,  160. 
120  P.  415. 

(k)  In  an  action  to  quiet  title  to  an  un- 
divided three-fourths  interest  in  a  mining 
claim  where  the  complaint  disclosed  the 
estate  claimed  by  plaintiffs  and  the  title  by 
which  the  same  was  held,  and  one  of  the 
defendants  answered  alleging  title  to  an  un- 
divided one-tenth  interest  in  the  claim  and 
from  the  answer  it  appeared  that  defendant 
deraigned  title  from  the  same  source  that 
plaintiffs  deraigned  title  to  part  of  their 
claim,  and  from  the  pleadings  it  appeared 
that  the  interests  claimed  by  plaintiffs  and 
defendant  from  a  common  source  was  in  ex- 
cess of  the  interest  owned  by  their  common 
grantor,  the  claim  of  defendant  was  to  the 
extent  of  such  excess  adverse  to  plaintiffs' 
interest  and  it  was  error  to  strike  out  de- 
fendant's answer  and  enter  Judgment  for 
plaintiffs  on  the  pleading. — Colbum  v.  Dor- 
tic,  18  A.  96,  70  P.  151. 

(1)  An  averment  that  defendant,  at  the 
date  of  the  institution  of  the  action  was, 
and  still  is,  the  owner  and  holder  of  the 
land  under  a  tax  deed  which  is  described  is 
a  sufficient  defense. — Dodge  v.  Millett,  23 
A.  64.  127  P.  247. 

(m)  The  code  does  not  prescribe  any 
specific  form  for  the  defense.  Any  words 
which  show  a  good  title  in  defendant,  and, 
by  reasonable  intendment,  deny  plaintiffs  . 
title  and  right  of  possession,  are  sufficient; 
e.  g.,  an  averment  that  defendant  is  the 
"grantee  and  holder  of  the  title."  under  a 
certain  final  decree  which  is  set  forth. — Id. 

(n)  The  defendant  if  he  would  contest 
the  right  of  the  plaintiff  must  plead  an  in- 
terest in  the  premises,  adverse  to  the  plain- 
tiff, and  specify  its  nature;  otherwise  the 
plaintiff  is  not  required  to  prove  either  title 
or  possession. — Id. 

(o)  An  answer  consisting  of  mere  admis- 
sions and  denials  is  insufficient — Id. 

(p)  An  answer  not  specifically  denying 
plaintiff's  allegation  of  ownership,  but  aver- 
ring the  defendant  is  the  owner  and  entitled 
to  possession,  setting  forth  the  source  and 
nature  of  his  title,  puts  the  plaintiff's  title 
in  issue.— Foster  v.  Gray,  24  A.  247,  133  P. 
146. 

§  21.    Disclaimer. 

(a)  Jn  an  action  to  quiet  title  the  dis- 
claimer of  sole  defendant,  charges  the  plain- 
tiff with  notice  of  the  absence  of  the  neces- 
sary parties,  and  puts  him  upon  inquiry. — 
Brackett  v.  McClure,  24  A.  524,  135  P.  1110. 

§  33.    Cross-complaint  or  counterclaim  and 

plea  or  answer  thereto. 

(a)  The  cross-complaint  provided  for  in 
the  code  (Rev.  Code,  sees.  62,  63)  is  equiva- 
lent to  a  cross  bill  in  equity.  One  defendant 
may  exhibit  a  cross-complaint  against  a  co- 
defendant,  seeking  affirmative  relief. — Eagan 
V.  Mahoney,  24  A.  285,  134  P.  156. 

(b)  In  an  action  to  quiet  title^  where  w 
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affirmative  defense  and  cross-complaint  in 
defendant's  answer  set  up  title  in  defendant 
and  constituted  a  complete  defense  to  plain- 
tifT's  claim,  a  motion  for  judgment  for  plain- 
tiff was  properly  denied,  notwithstanding  the 
denials  in  the  answer  of  the  averments  of 
the  complaint  were  insufficient — ^McCroskey 
V.  Mills,  32  C.  271.  76  P.  910. 

(c)  A  cross-complaint  which  shows  by 
averment  that  defendants  are  the  owners  in 
fee  and  entitled  to  possession,  and  that  plain- 
tiff is  claiming  under  a  void  tax  title,  is  a 
sufficient  defense,  as  against  a  general  de- 
murrer, and  entitles  the  defendant  to  affirm- 
ative relief.— Litch  v.  Bryant,  46  C.  160,  103 
P.  289. 

(d)  The  defendant  is  not  even  required 
to  present  a  counterclaim  or  pray  affirmative 
relief.— Harrison  v.  Hodges,  49  C.  105,  111 
P.  706. 

(e)  The  answer  is  to  be  regarded  as  a 
cross-complaint — Empire  Ranch  k  Cattle 
Co.  V.  Herrick,  22  A.  394,  124  P.  748. 

§  23.    Replication  or  reply. 

(a)  In  an  action  to  quiet  title  where  the 
complaint  alleged  that  plaintiff  was  the 
owner  and  in  possession  of  the  premises, 
and  defendant  answered,  pleading  title  in 
himself,  a  replication  by  plaintiff  stating 
facts  which  would  avoid  defendant's  title 
and  establish  title  in  plaintiff  under  the 
seven  years'  statute  of  limitation  was  proper 
pleading.  Plaintiff  was  not  required  to  an- 
ticipate what  title  defendant  would  set  up, 
and  plead  facts  in  avoidance  thereof  in  the 
original  complaint. — Schlageter  v.  Oude,  30 
C.  310.  70  P.  428. 

(b)  In  an  action  to  quiet  title,  where 
the  complaint  alleged  title  and  possession 
in  plaintiff,  and  the  answer  denied  plain- 
tiffs title  and  possession  and  alleged  an 
adverse  title  under  a  tax  deed,  a  replica- 
tion which  traversed  the  material  averments 
of  the  answer  and  set  up  matter  charging 
the  invalidity  of  the  tax  deed,  did  not  con- 
stitute a  departure  from  the  complaint — 
Mitchell  V.  Titus,  33  C.  385,  80  P.  1042. 

(c)  Where,  in  an  action  to  quiet  title, 
the  first  count  of  a  replication  is  a  general 
denial  of  defendant's  answer,  and  the  second 
count  sets  up  defects  in  defendant's  al- 
leged tax  title,  the  counts  are  not  thereby 
contradictory.— Mitchell  v.  Knott.  43  C.  135. 
95  P.  335. 

(d)  In  an  action  to  quiet  title  by  a  plain- 
tiff in  possession  claiming  under  a  tax  deed, 
valid  on  its  face,  the  plaintiff  in  the  repli- 
cation may  plead  the  statute  of  limitations 
(sec.  3904,  Mills'  Stats.),  to  a  cross-complaint 
for  the  recovery  of  the  land. — Litch  v.  Bry- 
ant, 46  C.  160,  103  P.  289. 

§  84.    Demurrer. 

(a)  In  an  action  to  quiet  title,  plaintiff's 
pleadings  are  not  demurrable  because  they 
show  there  are  other  persons  holding  out- 
standing titles  and  that  making  them  parties 
would  result  in  a  multifariousness  of  prop- 
erties and  parties,  for  it  is  no  concern  of  de- 
fendant that  there  are  other  outstanding 
titles  that  might  constitute  a  cloud. — Mit- 
Che}}  V.  Knott,  48  C-  135,  139,  9P  P,  335. 


§  25,    Amended  and  supplemental  pleadings. 

(a)  In  an  action  to  quiet  title  based  upon 
tax  deeds,  of  which  the  first  is  void  upon 
its  face,  and  the  second  covering  in  part  the 
same  property  conflicts  in  its  statement  of 
facts  with  the  first,  the  defendant  should  be 
permitted  to  amend  his  pleadings  so  as  to 
introduce  evidence  showing  the  invalidity 
of  the  second  deed.— Webber  v.  Wannemaker, 
39  C.  425.  430.  89  P.  780. 

(b)  Where,  pending  a  bill  to  quiet  title, 
the  defendant  assumes  to  convey  the  prop- 
erty to  a  third  person,  a  supplemental  bill 
bringing  in  the  new  purchaser  is  proper; 
and  where  in  order  to  afford  full  relief  some 
act  of  the  new  party  will  be  required,  is 
necessary. — ^Buckhom  Plaster  Co.  v.  Consol. 
Plaster  Co.,  47  C.  516,  108  P.  27. 

§86.    Issues,  proof  and  variance. 

(a)  In  an  action  to  quiet  title  to  the 
right  of  way  for  an  irrigation  ditch,  there 
being  no  evidence  of  the  existence  of  such 
ditch  at  the  time  the  defendants  purchased 
the  land,  and  they  being  without  notice  of 
the  existence  of  such  right  of  way.  the  action 
must  fail. — Blake  v.  Boye.  38  C.  55,  59,  88 
P.  470. 

(b)  Where,  in  an  action  to  quiet  title, 
one  defense  in  the  answer  consists  solely 
of  admissions  and  denials,  and  another  con- 
sists solely  of  assertion  of  title  in  defend- 
ant and  his  grantees,  with  no  denial  of 
plaintiff's  title,  the  latter  is  not  required  to 
prove  his  title  or  possession. — Mitchell  v. 
Knott,  43  C.  135,  189.  95  P.  335. 

(c)  Under  sec.  255  of  the  Code,  plaintiff 
in  a  bill  to  quiet  title  must,  where  his  pos- 
session is  denied,  give  evidence  to  establish 
such  possession.  The  mere  recording  of  a 
tax  deed  does  not  answer  the  requirements 
of  the  statute. — Buckland  v.  Fielder,  48  C. 
153,  109  P.  262. 

(d)  If  the  plaintiffs  title  is  put  in  issue, 
he  must  establish  it  by  competent  evidence. 
And  proof  of  plaintiffs  possession  alone  will 
not  suffice,  though  defendant  gives  no  evi- 
dence.—Clark  V.  Huff.  49  C.  197.  201,  112  P. 
542. 

(e)  Plaintiff's  title  must  be  established, 
even  though  defendant  shows  no  title. — 
Walters  v.  Webster,  52  C.  549.  123  P.  952. 

( f )  An  answer  asserting  an  adverse  title, 
though  not  denying  the  allegations  of  the 
complaint,  puts  the  plaintiff  to  proof  of  either 
possession  or  title. — Empire  Ranch  ft  Cattle 
Co.  V.  Webster,  52  C.  207.  121  P.  171;  Lam- 
bert V.  Shumway.  36  C.  350,  85  P.  89;  Mitch- 
eU  V.  Knott  43  C.  135.  95  P.  335.  explained. 

(g)  An  answer  containing  mere  admis- 
sions and  denials,  but  not  asserting  an  ad- 
verse title,  does  not  put  plaintiff  to  proof 
of  either  possession  or  title. — Empire  Ranch 
ft  Cattle  Co.  V.  Webster,  52  C.  207,  211,  121 
P.  171. 

(h)  The  plaintiff  is  not  required  to  show 
an  indefeasible  title.— Webster  v.  Kautz,  22 
A.  Ill,  123  P.  139. 

(i)  Admission  of  plaintiff's  title  dis- 
penses with  proof. — Eliason  v.  White,  23  A. 
213.  128  P.  887. 

(j)  Where  the  plaintiff  shows  title,  the 
defendant,  showing  no  title,  will  not  be  heard 
to  complain  tjiat  n^ith^r  plaintiff's  posses- 
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sion  nor  the  vacancy  of  the  land  are  shown. 
— <Jhurch  V.  Nielsen.  23  A.  211.  128  P.  880. 

(k)  Where,  in  an  action  for  possession 
of  lands,  defendant  relies  upon  a  tax  deed 
as  evidence,  not  having  pleaded  it,  the  plain- 
tiff may.  hy  the  production  of  the  record  of 
the  tax  sale,  show  fatal  defects  in  the  pro- 
ceeding, without  pleading  such  defects  in 
the  reply.  What  is  said  to  the  contrary  in 
Empire  Co.  v.  Howell.  23  A.  386,  128  P.  474, 
is  tp  be  limited  to  cases  where  a  tax  deed, 
valid  upon  its  face,  has  been  sufficiently 
pleaded. — Empire  Ranch  ft  Cattle  Co.  v. 
HoweU,  24  A.  67.  131  P.  798. 

(1)  Empire  Co.  v.  Howell,  23  A.  386,  128 
P.  474,  so  far  as  it  requires  the  defects  in  a 
tax  sale  to  be  expressly  pleaded,  limited  to 
cases  where  a  tax  deed,  valid  upon  its  face, 
has  been  sufficiently  shown. — Id. 

(m)  If  the  defendant  puts  in  a  sufficient 
answer,  the  plaintiff  must  prove  his  title. 
Showing  neither  title  nor  possession,  a  judg- 
ment in  his  favor  cannot  be  sustained. — 
House  V.  Grable.  25  A.  406.  138  P.  1012. 

(n)  Where  defendant,  by  cross-complaint, 
prays  that  title  in  him  be  quieted,  he  occu- 
pies the  same  position  as  plaintift.  and  must 
prove  his  title  before  the  relief  demanded 
can  be  awarded  to  him. — Id. 

§27.    Evidence  in  general. 

(a)  The  recital  in  a  tax  deed  that  the 
sale  was  made  on  a  certain  day  at  which  it 
would  have  been  premature,  does  not  pre- 
clude the  showing  of  the  fact  by  the  tax  sale 
record  that  the  sale  was  made  afterward 
and  at  a  proper  time. — Knowles  v.  Martin. 
20  C.  393.  38  P.  467. 

(b)  In  an  action  to  quiet  title  based  on 
tax  deeds,  a  tax  deed  void  upon  its  face  is 
not  admissible  to  support  color  of  title. — 
Webber  v.  Wannemaker,  39  C.  425,  89  P. 
780. 

(c)  An  exemplification  of  the  probate  of 
a  will  in  the  courts  of  another  state  is  not 
admissible  to  establish  title  to  lands  in  this 
state.— Sayre  v.  Sage.  47  C.  559.  564,  108  P. 
160. 

§  28.    Presumptions  and  burden  of  proof. 

(a)  Possession  is  presumed  from  evi- 
dence of  title  in  fee  only  when  land  is  un- 
occupied.— Lambert  v.  Murray.  52  C.  156. 
162.  120  P.  415. 

(b)  It  is  the  defendant  and  not  the  plain- 
tiff who  must  stand  or  fall  upon  his  own 
title.— Lougee  v.  Wilson.  24  A.  70.  131  P.  777. 

§  29.    Weight  and  sufficiency. 

(a)  A  tax  deed  is  prima  facie  evidence 
that  the  property  described  therein  was  sub- 
ject to  taxation,  and  the  introduction  in  evi- 
dence of  a  tax  deed  establishes  a  prima  facie 
title  in  the  grantee. — Mitchell  v.  Denver.  33 
C.  37.  78  P.  686. 

(b)  In  an  action  to  quiet  title,  where  de- 
fendant set  up  an  adverse  claim  under  a  tax 
d€^.  evidence  that  long  prior  to  the  incep- 
tion of  the  tax  title  the  person  in  possession, 
as  owner  of  the  land  in  question,  made  a 
warranty  deed  purporting  to  convey  the 
same  in  fee  to  plaintift,  was  prima  fade  proof 
of  ownership  in  fee  by  plaintift. — Id. 

(c)  A  deed  of  trust  purporting  to  convey 
the  land,  and  a  trustee's  deed  thereimder. 
no  possession  in  the  grantor  in  trust  being 


shown,  nor  title  in  him  from  any  source, 
is  insufficient  to  establish  title. — Empire 
Ranch  &  Cattle  Co.  v.  Webster,  62  C.  207. 
216,  121  P.  171. 

(d)  Evidence  held  insufficient  to  sustain 
a  finding  that  defendant  in  a  suit  to  quiet 
title  was  the  owner  or  holder  of  a  certain 
trust  deed  or  trust  deeds  on  the  property  in 
controversy,  or  had  any  substantial  interest 
in  the  same. — McKinley-Lanning  Loan  and 
Trust  Co.  V.  Vamey.  19  A.  210.  74  P.  338. 

(e)  In  an  action  to  quiet  title,  where 
plaintiff  claimed  title  under  a  tax  deed,  evi- 
dence held  insufficient  to  sustain  a  finding 
that  plaintiff  had  paid  a  certain  sum  as  taxes 
on  the  property  in  controversy. — Id. 

(f )  Proof  of  possession  of  lands,  is  prima 
fade  evidence  of  title  in  the  occupant. — 
£:agan  v.  Mahoney,  24  A.  285.  184  P.  156. 

(g)  A  tax  deed  valid  upon  its  face  is.  un- 
der Mills'  Stats.,  sec.  3902  (Rev.  Stat.  sec. 
5730).  prima  facie  evidence  that  the  sale 
was  advertised  according  to  law.  Whoever 
asserts  the  contrary  has  the  burden  of  proof. 
— Pelton  V.  Muntzlng,  24  A.  1,  131  P.  281. 

(h)  Recitals  of  trustees  deed  are  prima 
fade  evidence  of  what  is  so  recited. — Ehnpire 
Ranch  ft  Cattle  Co.  v.  Howell.  24  A.  67.  131 
P.  798. 

(i)  A  deed  of  trust  described  the  trustee 
as  the  Nebraska  Loan  &  Trust  Co.  A  deed 
purporting  to  be  executed  by  the  same  com- 
pany, in  pursuance  of  the  sale  under  the 
powers  of  the  trust  deed,  declared  in  the 
attestation  clause  that  the  grantor  had 
caused  'Its  corporate  seal  to  be  attached." 
and  the  certificate  of  acknowledgment,  ap- 
pended thereto,  stated  that  the  Nebraska 
Loan  &  Trust  Co.,  by.  etc..  "second  vice  presi- 
dent, personally  known  to  me  to  be  the  per- 
son and  officer  who  executed."  etc..  acknowl- 
edged the  same  as  "the  act  and  deed  of  said 
corporation."  Held  sufficient,  prima  facie, 
to  put  the  defendant  to  proof  of  his  title, 
though  no  evidence  was  given  of  the  incor- 
poration of  the  Nebraska  company,  its  pow- 
ers, or  its  compliance  with  the  statutes  of 
this  state.— Lougee  v.  Wilson,  24  A.  70,  131 
P.  777. 

(j)  Plaintiff  is  only  required  to  show  pos- 
session, or.  in  case  of  vacant  lands,  such  title 
as  upon  its  face  confers  constructive  pos- 
session.— Id. 

(k)  A  deed  offered  only  as  color  of  title 
does  not  support  an  allegation  of  title  in  fee. 
— Jones  V.  Empire  Ranch  ft  Cattle  Co..  25 
A.  382,  138  P.  62. 

(1)  The  evidence  examined  and  held 
sufficient  to  show  that  certain  persons  named 
were  the  sole  heirs  of  certain  deceased  per- 
sons— the  action  being  a  bill  to  quiet  title, 
and  the  defendant  showing  no  right. — Munt- 
zlng V.  Harwood.  25  A.  292,  137  P.  71. 

§  30.    Scope  of  inquiry  and  powers  of  court. 

(a)  Plaintiff  brought  an  action  against 
his  wife  and  another  to  quiet  title  to  cer- 
tain lands  for  which  he  had  paid  the  pur- 
chase price,  but  for  which  a  bond  for  a  deed 
had  been  made  out  in  his  wife's  name,  who 
had  assigned  the  same  to  her  co-defendant, 
and  the  latter  had  obtained  a  warranty  deed 
therefor.  Held,  that,  since  the  bond  made 
out  to  the  wife  constituted  a  valid  gift  and 
not  a  resulting  trust;  altjiou^h  the  trajisac- 
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tion  between  the  defendants  bears  sufficient 
evidence  of  bad  faith  and  fraud  to  probably 
result  in  setting  the  conveyance  aside  at  the 
instance  of  creditors  of  the  wife,  or  at  the 
instance  of  plaintiff  had  he  any  legal  or 
equitable  interest,  since  creditors  are  not 
complaining  and  the  plaintiff  has  no  inter- 
est in  the  property,  the  nature  of  such  trans- 
action cannot  be  investigated  in  this  pro- 
ceeding.—Foster  V.  Berrier,  39  C.  398,  403, 
89  P.  787. 

(b)  And  defendant  may  assail  the  valid- 
ity of  a  tax  deed  offered  by  plaintiff  to  es- 
tablish title,  where  the  answer  puts  the , 
plaintiff's  title  in  issue,  though  his  answer 
merely  avers  its  invalidity,  without  disclos- 
ing the  particular  grounds  upon  which  the 
document  is  assailed. — Clark  v.  Huff,  49  C. 
197.  201.  112  P.  542. 

(c)  Where  an  amended  complaint  at- 
tempted to  state  a  cause  of  action  for  quiet- 
ing title  and  also  alleged  trespass  and  dam- 
age, and  at  the  trial  plaintiff  withdrew  all 
claim  for  damage,  the  complaint  will  be  con- 
sidered as  though  that  part  alleging  a  cause 
for  damage  had  been  stricken  out. — Smith 
V.  Schlink.  15  A.  325,  62  P.  1044. 

(d)  Where  in  an  action  to  quiet  title 
appellant  relies  on  a  treasurer's  deed,  but 
foils  to  put  the  deed  in  evidence,  so  that 
for  all  that  appears  the  deed  may  be  void 
upon  its  face,  the  decree  will  be  affirmed. — 
Empire  Ranch  ft  Cattle  Co.  v.  Goodrick,  23  A. 
885,  128  P,  473. 

(e)  Under  a  general  denial  of  the  title 
asserted  by  plaintiff,  in  an  action  to  quiet 
title,  accompanied  by  an  allegation  of  title 
in  fee,  the  defendant  may  assail  the  validity 
of  a  tax  deed  offered  by  plaintiff. — ^Jones  v. 

.  Empire  Ranch  ft  Cattle  Co.,  25  A.  382,  138 
P.  62. 

§  31.    Scope  and  extent  of  relief. 

(a)  Where  the  defendant  in  an  action 
to  quiet  title,  before  the  commencement  of 
the  suit,  tendered  plaintiff  a  certain  sum 
of  money  which  purported  to  be  the  amount 
of  taxes,  penalty  and  cost  necessary  to  re- 
deem the  land  in  controversy  from  an  illegal 
tax  sale,  conditioned  upon  plaintlfTs  relin- 
quishment of  all  of  his  title  thereto  to  de- 
fendant, which  tender  was  refused  by  plain- 
tiff, plaintiff  was  not  entitled  to  a  money 
judgment  for  the  amount  tendered  In  his  ac- 
tion to  quiet  title. — Mitchell  v.  Pearson,  34 
C.  281,  82  P.  447. 

(b)  In  an  action  to  quiet  title  to  a  water 
right  the  court  has  not  power  to  adjudge 
and  decree  a  change  in  the  point  of  diver* 
sion  of  such  water  right  from  one  ditch  to 
another,  although  such  change  had  been 
recognized  and  consented  to  by  the  immedi- 
ate parties  and  the  owners  of  the  two 
ditches.— Fluke  v.  Ford,  35  C.  112,  84  P.  469. 

(c)  The  title  to  many  different  lots  may 
be  quieted  in  the  same  action  where  the  ad- 
verse title  is  in  the  same  party. — Mitchell 
V.  Knott,  43  C.  135,  95  P.  335. 

(d)  A  decree  quieting  in  plaintiff  the 
title  to  lands  to  which  he  shows  no  title  is 
error. — Empire  Ranch  ft  Cattle  Co.  v.  Lan- 
ning,  63  C.  151,  124  P.  579. 

(e)  In  an  action  under  Mills'  Code,  sec. 
255  (Rev.  Code,  sec.  274),  the  plaintiff  pre- 
VAiling  ma7  have  ^  decree  annulling  a  deed 


under    which    his    adversary    claims,    even     ■ 
though  the  Instrument  is  void  upon  its  face. 
—Empire  Ranch  ft  Cattle  Co.  v.  Wilson,  24 
A.  83,  131  P.  779. 

§  32.    Relief  to  defendant 

(a)  Defendant  claimed  under  a  tax  deed, 
which,  being  found  void,  was  decreed  to  be 
canceled,  on  condition  that  the  plaintiff  re*  , 
imburse  the  defendant  for  taxes  paid.  I^in- 
tiff  deposited  in  court  for  the  use  of  the 
defendant  a  sum  sufficient  for  this  purpose, 
which  the  defendant  refused  to  accept,  but 
brought  error.  Held,  upon  affirmance  of 
the  decree,  that  the  defendant  is  still  en- 
titled to  the  money  so  deposited. — Emerson 

V.  Shannon,  23  C.  274,  47  P.  302. 

(b)  Where  grantors  by  warranty  deed 
advanced  money  to  procure  patent  to  the 
land  granted  in  the  name  of  a  third  party, 
in  an  action  by  the  grantees  against  the 
grantors  and  the  patentee  to  quiet  title,  the 
defendants  were  not  entitled  to  have  the 
money  advanced  for  patent  refunded. — ^De 
Long  V.  Patterson,  27  C.  30,  60  P.  359.  j 

(c)  In  an  action  to  quiet  title  to  real 
estate  and  to  remove  therefrom  a  cloud  con- 
sisting of  void  tax-sale  certificates,  a  decree 
in  plaintiff's  favor  conditioned  upon  the  i»ay- 
ment  by  plaintiff  into  court  for  the  use  of 
defendant  of  the  amount  of  taxes  due  upon 
the  property  together  with  interest  and  pen- 
alties as  provided  by  statute  for  the  redemp- 
tion of  land  from  tax  sales  was  proper.— 
Pueblo  Realty  Co.  v.  Tate.  32  C.  67,  75  P. 
402.  , 

(d)  A  voluntary  non-suit  taken  by  plain- 
tiff who  has  presented  no  title  to  the  lands 
in  controversy,  in  no  manner  deprives  the 
court  of  jurisdiction  to  quiet  the  title  of  the 
defendant. — Empire  Ranch  ft  Cattle  Co.  v. 
Herrlck,  22  A.  394.  124  P.  748. 

(e)  The  court  may  quiet  title  in  defend- 
ant even  though  the  answer  prays  no  relieL 
—Id. 

(f )  Recovery  of  taxes,  paid  by  the  claim- 
ant under  the  tax  title  in  an  action  to  quiet 
title  is  not  allowed  without  proof  of  the 
amount  paid.  The  burden  is  upon  him  to 
prove  the  amount — Eagan  v.  Mahoney,  24 
A.  285.  134  P.  156. 

§33.    Judgement    or. decree    and   enforcement 
thereof. 

(a)  Rule  for  computing  amount  and 
form  of  decree  in  case  to  quiet  title  against 
tax  deed  where  the  statute  requires  reim- 
bursement of  taxes,  penalties,  etc.,  before 
such  relief  is  granted. — Charlton  v.  Kelly, 
24  C.  273,  50  P.  1042. 

(b)  A  decree  quieting  title  to  lands  is 
without  effect  as  to  those  who  were  not 
parties  to  the  cause,  nor  claiming  under 
those  named  as  defendants  therein. — Brack- 
ett  V.  McClure,  24  A.  524,  135  P.  1110. 

(c)  A  decree  quieting  title  in  defendant 
is  not  impaired  by  a  clause  dismissing  plain- 
tiff's action.— Pelton  v.  Muntzing,  24  A.  1, 
131  P.  281. 

§  34.    Conclusiveness. 

(a)  A  decree  quieting  title  in  plaintiffs 
in  a  suit  under  the  code,  sec.  257,  providing 
that  an  action  may  be  brought  by  any  per- 
son in  possession  of  real  property  "agaiJDi&t 
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any  person  who  claims  an  estate  or  inter- 
est Uierein  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim,  estate 
or  Interest,"  Is  conclusive  against  all  adverse 
claims  or  interest  then  held  by  defendants, 
whether  pleaded  in  defense  or  not. — Burton 
V.  Hnma,  37  F.  738. 

§35.    Waiver  and  estoppel 

(a)  In  an  action  to  quiet  title  defendant, 
by  filing  a  cross-complaint  in  which  be 
sought  to  have  his  own  title  quieted,  and 
by  failing  to  object  to  the  insufficiency  of 
plaintilTs  proof  at  the  close  of  plaintiff's 
testimony,  waived  objection  to  plaintiff's 
failure  to  prove  possession. — Relender  v. 
Riggs.  20  A.  423,  79  P.  328. 

(b)  In  an  action  to  quiet  title  to  real 
estate  and  remove  therefrom  a  cloud  con- 
sisting of  tax-sale  certificates,  the  party 
asking  relief  cannot  complain  of  a  combin- 
ation to  suppress  competition  and  stifle  bid- 
ding at  the  tax  sale  where  the  alleged  com- 
bination was  made  by  its  own  agent — 
Pnebk)  Realty  Co.  v.  Tate.  32  C.  67,  75  P. 
402. 

(e)  A  defendant  in  an  action  to  quiet 
title  who  answers  both  the  original  com- 
plaint and  a  cross-complaint  exhibited 
against  him  by  co-defendant,  will  not  be 
beard  to  deny  the  right  and  duty  of  the 
eourt  to  grant  full  relief. — Eagan  v.  Ma- 
boney,  24  A.  285,  134  P.  156. 

§36.    Appeal. 

(a)  In  an  action  to  quiet  title,  defend- 
ant, by  filing  a  cross-complaint  in  which  he 
sought  to  have  his  own  title  quieted,  and 
by  failing  to  object  to  the  insufficiency  of 
plaintiff's  proof  at  the  close  of  plaintiff's 
testimony,  waived  objection  to  plaintiff's 
f^ure  to  prove  possession. — Relender  v. 
Riggs,  20  A.  423,  79  P.  328. 

(b)  Action  to  quiet  title  to  lands.  Judg- 
ment below  for  plaintiff  was  reversed,  and 
the  cause  remanded  with  directions  to  enter 
Judgment  for  defendant,  on  condition  that 
be  pay  to  plaintiff  all  taxes,  interest  and 
penalties  found  to  be  due. — Jones  v.  Ehnpire 
Ranch  k  CatUe  Co.,  25  A.  382,  138  P.  62. 

§S7.    Costs. 

(a)  The  matter  of  taxing  costs  in  an 
aetion  to  quiet  title,  is  largely  in  the  dis- 
cretion of  the  trial  court,  and  it  will  not  be 
disturbed  unless  a  plain  and  palpable  abuse 
of  such  discretion  appears.  Where  the  plain- 
tiir  in  such  action  secured  a  decree  in  his 
fsTor,  the  defendant  has  no  cause  to  com- 
plain that  the  costs  were  divided,  since  all 
the  costs  might  have  been  properly  charged 
against  him.— Keener  v.  Wilkinson,  33  C. 
445,  80  P.  1043. 

(b)  The  defendant  asserting  an  adverse 
title,  and  litigating  it,  is  to  be  charged  costs, 
as  in  any  other  case.  Otherwise  if  he  dis- 
claims (Code,  sec.  256). — Empire  Eanch  k 
Cattle  Co.  V.  banning,  49  C.  458.  113  P.  491. 

(c)  In  an  action  to  quiet  title  where  de- 
fendant disclaimed  as  to  part  of  the  prem- 
ises and  claimed  titie  and  right  of  posses- 
sion as  to  the  remainder,  in  case  of  Judg- 
ment for  plaintiff,  defendant  is  not  entitled 
to  half  part  of  the  cost  assessed  against 
plaintiff.— Relender  v.  Riggs,  20  A.  423,  79 
P.  328. 


§1. 


QUORUM. 

What  constitutes. 


Of  directors,  see  "Corporations,"  sec.  127. 

§1.    What  constitutes. 

(a)  While  the  concurrence  of  a  majority 
of  the  board  in  the  performance  of  its  statu- 
tory duties  is  sufficient,  yet  the  board  can 
neither  delegate  its  powers  to  a  single  mem- 
ber, nor  can  a  majority  legally  act  in  the 
absence  of  the  other  members  unless  the  act 
so  provides. — Schwanbeck  v.  People  ex  rel. 
Smith,  15  C.  64,  24  P.  575. 

(b)  A  quorum  Is  such  a  number  of  the 
officers  or  members  of  any  body  as  is  compe- 
tent by  law  or  constitution  to  transact  busi- 
ness.—Snider  V.  Rlnehart,  18  C.  18,  24,  31 
P.  716. 

QUOTIENT  VERDICT. 

Affidavits  of  Jurors  to  impeach,  see  "Trial." 
sec.  164. 

QUO  WARRANTO. 

I.  Nature  and  Grounds. 

§    1.    Nature  and  scope  of  remedy, 

§  2.  Constitutional  and  statutory  provi- 
sions, 

§  3.  Existence  and  adequacy  of  other 
remedies. 

S  4.  Exclusiveness  of  remedy  hy  quo 
VHirranto. 

$   5.    Discretion  of  court  as  to  remedy, 

§   6.    Exercise  of  public  office. 

§  7.  Exercise  of  corporate  franchise  and 
powers, 

§   8.    Persons  entitled  to  relief, 

II.  Jurisdiction.  Proceedings,  and  Reuef. 
%    9.    Form  of  remedy, 

§  10.  Jurisdiction, 

%  11.  Time  to  sue,  limitation^  and  laches. 

S 12.  Parties  plaintiff  or  petitioners,  in 

general. 

S  13.  Private  persons. 

S  14.  Joinder  of  parties, 

815.  Pleading. 

§  16.  Evidence, 

§  17.  Burden  of  proof. 

i  18.  Trial  or  hearing, 

§  19.  8cop^  and  extent  of  relief, 

§  20.  Judgment  or  order  and  enforcement 

thereof. 

S  21.  Appeal  and  error. 

§  22.  Operation  and  effect  of  ouster. 

Town   not  necessary   party,   see   "Parties," 
sec.  13. 

I.    NATURE  AND  GROUNDS. 

§  1.    Nature  and  scope  of  remedy. 

(a)  Proceedings  in  quo  warranto  are 
availahle  only  to  protect  public  interest  as 
contradistinguished  from  private  rights 
and  whenever  it  is  discovered  that  such 
proceedings  are  brought  for  the  latter  pur- 
pose, they  are  not  entertained. — People  ex 
rel.  U.  P.  R.  Co.  v.  Colorado  Eastern  R, 
Co..  8  A.  301.  46  P.  219. 

(b)  It  is  held,  under  the  facts  of  this 
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case,  that  these  proceedings,  although 
brought  in  the  name  of  the  people  with  the 
consent  of  the  district  attorney,  were  in 
fact  instituted  to  accomplish  private  pur- 
poses, and  for  this  reason  are  not  maintain- 
able.--Id. 

§  8.    Constitutional  and  statutory  provisions. 

(a)  The  action  for  trying  title  to  public 
office  provided  by  Mills'  Ann.  Code,  C.  27,  in 
the  nature  of  quo  warranto,  is  for  the  protec- 
tion of  the  interest  of  the  public,  and  should 
not  be  allowed  for  the  promotion  of  private 
rights. — State  R.  R.  Commission  v.  People 
ex  rel.,  44  C.  346,  348,  98  P.  7. 

§3.    Existence  and  adequacy  of  other  reme- 
dies. 

(a)  It  is  a  general  rule  that  when  the 
statute  provides  a  remedy  to  test  the  right 
to  exercise  a  franchise  or  office,  it  is  ex- 
clusive of  all  other  remedies. — Atchison, 
T.  &  S.  F.  R.  Co.  V.  People,  5  C.  60. 

(b)  The  provisions  of  chapter  27  of  the 
code  supersede  the  common-law  proceeding 
of  quo  vHirranto,  and  provide  the  exclu- 
sive method,  so  far  as  the  district  court  is 
concerned,  for  investigating  the  usurpation 
of  a  public  office. — State  R.  R.  Commission 
V.  People,  44  C.  345,  98  P.  7. 

(c)  Except  in  original  proceedings  in 
the  supreme  court,  no  information  in  the 
nature  of  quo  warranto  can  be  maintained. 
The  civil  code  has  given  a  substituted  and 
enlarged  remedy. — ^People  ex  rel.  U.  P.  R. 
Co.  V.  Colo.  Eastern  R.  Co.,  8  A  301,  46  P. 
219. 

§  4.    Exdusiveness  of  remedy  by  quo  warranto. 

(a)  Original  proceedings  in  the  supreme 
court  by  information  in  the  nature  of  quo 
warranto  take  place  under  the  constitution; 
the  code  chapter  relating  to  the  usurpation 
of  officers  or  franchises  has  no  application; 
the  sufficiency  of  the  pleadings  in  such  cases 
must  be  tested  by  common  law  rules. — People 
ex  rel.  v.  Reid,  11  C.  138,  17  P.  302. 

§5.    Discretion  of  court  as  to  remedy. 

(a)  It  is  an  established  doctrine  that 
granting  or  refusing  the  writ  to  test  the 
right  to  an  office  or  franchise  is  a  matter 
of  sound  discretion,  notwithstanding  there 
may  exist  a  substantial  defect  of  title.  The 
sole  ground  that  the  election  in  this  case 
was  held  on  a  wrong  day:  Held,  insufficient 
to  put  the  respondents  upon  defense  of  their 
title.— People  v.  Keeling,  4  C.  129. 

§  6.    Exercise  of  public  office. 

(a)  This  court  is  without  jurisdiction, 
under  the  constitution,  to  entertain  and  in- 
vestigate acts  done  by  a  judge  of  a  district 
court  since  his  induction  into  office,  and 
which  are  alleged  to  disqualify  him  to  hold 
and  administer  the  duties  thereof,  by  pro- 
ceedings in  the  nature  of  a  quo  warranto, — 
People  V.  Goddard,  8  C.  461,  8  P.  927. 

(b)  The  title  to  an  office  can  only  be 
attacked  by  proceedings  in  quo  warranto  as 
provided  In  chapter  27,  civil  code. — ^Wason 
V.  Major,  10  A.  181,  50  P.  741. 


§7.    Exercise     of    corporate     franduse    and 

powers.  I 

(a)  A  club  organized  ostensibly  as  a  so- 
cial club,  but  in  fact  with  the  sole  purpose 
to  dispense  intoxicating  liquors,  in  violation 
of  law  and  local  ordinances,  may  be  dis- 
solved by  quo  rjoarranto, — Canon  City  Club 
V.  People,  21  A.  38,  121  P.  120. 

§8.    Persons  entitled  to  relief. 

(a)  The  general  rule  is  that  prosecu- 
tions for  wrongs  done  to  the  public  must  be 
instituted  by  the  state,  through  its  properly 
authorized  agents,  while  an  individual  can 
sue  only  for  injuries  peculiarly  affecting  him- 
self.— People  ex  rel.  Byers  v.  Grand  River 
Bridge  Co.,  13  C.  11,  21  P.  898. 

(b)  Railroad  companies  will  not,  merely 
for  the  protection  qt  their  individual  rights, 
upon  their  own  relation,  be  heard  to  assail 
the  title  of  the  members  of  the  State  Rail- 
road Comniission,  upon  suggestion  of  the 
unconstitutionality  of  the  statute  under 
which  they  were  appointed. — State  R.  R. 
Commission  v.  People  ex  rel.,  44  C.  345,  98 
P.  7. 

IL    JURISDICTION,  PROCEEDINGS,  AND 
RELIEF. 

§  9.    Form  of  remedy. 

(a)  Under  chapter  25  of  the  code,  a  pro- 
ceeding instituted  for  the  purpose  of  rem- 
ed3^ng  the  usurpation  or  misuse  of  a  cor- 
porate franchise  or  a  public  office,  is  by  civil 
complaint  and  summons.  The  criminal  form 
of  the  old  action  is  superseded  by  civil  ac^ 
tion.  R.  S.  Chapter  73  authorizing  proceed- 
ings by  quo  warranto,  is  repealed  by  sec.  477 
of  the  code. — Cent  6  G.  R.  Co.  v.  People, 
5  C.  39. 

(b)  An  action  for  the  usurpation  of  an 
office  or  franchise  is  a  civil  action  under  the 
code,  and  must  be  governed  by  the  rules  ap- 
plicable thereto;  must  be  instituted  by  filing 
a  complaint  and  issuing  a  summons,  and 
proceded  with  the  same  as  any  other  action. 
—Atchison,  T.  k  S.  F.  R.  Co.  v.  People,  5  C. 
60. 

(c)  A  proceeding  in  quo  warranto  to 
oust  a  party  from  an  office  can  not  be  con- 
verted into  a  statutory  election  contest,  and 
a  demurrer  to  an  answer  which  attempts  to 
make  such  conversion  should  be  sustained.— 
People  ex  rel.  Stidger  v.  Horan,  34  C.  304, 
86  P.  252. 

§  10.    Jurisdiction. 

(a)  The  constitution  confers  original 
jurisdiction  on  the  supreme  court  to  issue 
writs  of  quo  warranto,  and  to  hear  and  deter- 
mine the  same. — People  v.  Keeling,  4  C.  129; 
People  V.  Boughton,  5  C.  487. 

(b)  The  repeal  of  the  statute  and  the 
enactment  of  the  code  remedy,  did  not  take 
from  the  supreme  court  its  original  Jurisdic- 
tion conferred  by  the  constitution. — Id. 

(c)  Unless  the  legislative  intent  to  take 
away  the  jurisdiction  of  courts  by  informa- 
tion in  the  nature  of  quo  warranto  is  so 
clearly  expressed  as  to  be  practically  beyond 
a  reasonable  doubt,  it  remains  undisturbed. 
— ^People  ex  rel.  Barton  v.  Londoner,  13  C. 
303.  22  P.  764. 

(d)  Distinction    between    quo    warranto 
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and  "election  contest."  Statutes  passed  In 
obedience  to  the  constitutional  mandate  re- 
lating to  contested  elections  do  not  deprive 
the  courts  of  jurisdiction  to  inquire  by  quo 
toarranto  into  usurpations  and  unlawful 
holdings  of  office. — Id. 

(e)  The  supreme  court  will  not  entertain 
original  jurisdiction  in  an  action  of  quo 
warranto  to  forfeit  the  franchises  of  a  cor- 
poration and  to  appoint  a  receiver  therefor, 
where  the  facts  are  controverted,  as  the 
district  courts  have  jurisdiction  in  such  ac- 
tions and  have  better  facilities  for  trying 
issues  of  fact — People  ex  rel.  Post  v.  Am. 
Smelting  A  Ref.  Co.,  30  C.  275,  70  P.  413. 

§  11.    Time  to  sue,  limitations,  and  laches. 

(a)  Where  a  county  entitled  to  increase 
the  number  of  its  commissioners  from  three 
to  five,  did  make  such  increase,  and  the 
people  of  the  county  acquiesced  therein  and 
thereafter  elected  successors  to  the  added 
members  of  the  board  so  as  to  keep  the  num- 
ber at  five,  in  an  action  brought  by  private 
individuals  twenty  years  after  such  increase 
was  made  to  test  the  right  of  the  successors 
of  the  added  members  of  the  board  to  the 
ofiAce.  the  courts  will  not  inquire  into  the 
regularity  of  the  proceeding  making  such 
increase. — People  ex  rel.  Lankford  v.  Long, 
32  C.  486,  77  P.  26L 

§12.    Parties  plaintiff  or  petitioners,  in  gen- 
eraL 

(a)  In  an  action  of  quo  toarranto  against 
persons  claiming  to  be  officers  of  a  town, 
on  the  ground  that  the  proceedings  incor- 
porating the  town  were  null  and  void,  the 
town  is  not  a  necessary  party. — ^People  ex 
rel.  Saunier  v.  Stratton,  33  C.  464,  81  P. 
245. 

(b)  It  is  fitting  that  causes  intended  to 
protest  public  rights  should  be  inaugurated 
before  the  appropriate  tribunal  by  either  the 
district  attorney  or  the  attorney  general,  as 
the  case  may  be;  and,  while  it  is  not  ab- 
solutely necessary  that  either  of  these  offi- 
cials should  consent  to  the  bringing  of  such 
action,  practice  requires  that  it  at  least  ap- 
pear to  the  court,  in  which  such  action  is 
instituted,  that  one  or  the  other  of  these  offi- 
cials refuse  to  act  before  permitting  it  to 
be  commenced  by  a  private  individual. — 
People  ex  rel.  Graves  v.  Dist.  Ct,  of  Second 
Jud.  Dist,  37  C.  443,  461,  86  P.  87,  92  P.  958. 

§13.    Private  persons. 

(a)  One  who  is  a  freeholder  and  tax- 
payer within  the  city  of  Denver  has  such  an 
interest  as  entitles  him  to  act  as  relator  in 
proceedings  by  quo  toarranto  against  an  al- 
derman.— ^Darrow  v.  People,  8  C.  417,  8  P. 
661. 

(b)  A  complaint  filed  by  a  private  citi- 
zen for  the  dissolution  of  a  corporation,  al- 
leging that  the  district  attorney  refused  to 
•bring  the  suit,  but  stating  no  other  or  dif- 
ferent interest  of  the  relator  in  the  result 
than  that  common  to  every  citizen,  is  insuffi- 
cient to  support  the  action,  and  a  demurrer 
thereto  for  such  cause  may  be  properly  sus- 
tained.— People  ex  rel.  Byers  v.  Grand  River 
Brtdge  Co.,  13  C.  11,  21  P.  898. 

(c)  The  fact  that  the  relator  owns  land 
which    the   defendant   corporation    has   ap- 


propriated without  compensation  does  not 
give  him  such  an  interest  as  enables  him 
to  maintain  the  action.  His  interest  is  not 
one  in  which  the  public  is  concerned,  being 
merely  a  right  to  sue  for  damages. — Id. 

(d)  One  possessing  the  qualifications  of 
"freeholder,  resident  and  elector"  is  not  dis- 
qualified from  acting  as  the  relator  by  rea- 
son of  having  been  the  opposing  candidate 
for  the  office  in  question. — People  ex  rel. 
Barton  v.  Londoner,  13  C.  303,  22  P.  764. 

(e)  A  quo  warranto  proceeding  insti- 
tuted against  the  mayor  by  one  who  is  a 
resident,  a  taxpayer  and  an  elector  within 
the  city,  the  district  attorney  having  refused, 
may  be  prosecuted  to  final  determination 
though  such  relator  afterwards  ceases  to 
advance  attorney's  fees  and  considers  him- 
self interested  personally  only  "as  any  other 
citizen." — Londoner  v.  People,  16  C.  557,  26 
P.  186, 

(f)  The  district  attorney  may  institute 
proceedings  in  the  nature  of  quo  warranto 
upon  his  own  responsibility,  and,  if  upon  re- 
quest he  refuses  so  to  do,  a  private  person, 
as  relator,  may  in  a  proper  case  institute 
them  without  leave  of  court  After  com- 
plaint filed  by  a  private  person,  as  relator, 
it  is  the  duty  of  the  court  to  determine 
whether  he  had  a  right  to  commence  the 
proceedings  or  has  a  right  further  to  main- 
tain them. — People  ex  rel.  Jerome  v.  Re- 
gents, 24  C  175,  49  P.  286. 

(g)  Resident  electors  and  taxpayers  of 
a  city  are  competent  relators  in  quo  war- 
ranto to  dissolve  a  corporation  organized  for 
the  purpose  of  illegally  selling  intoxicating 
liquors. — Canon  City  Club  v.  People,  21  A. 
38,  121  P.  120. 

(h)  Upon  refusal  of  the  district  attor- 
ney to  prosecute,  on  complaint  submitted 
to  him,  leave  to  prosecute  may  by  the  judge 
of  the  proper  district  court  be  granted  to 
private  persons,  without  notice  to  the  re- 
spondent, or  leave  to  show  cause. — Canon 
City  Club  V,  People,  21  A.  38,  121  P.  120. 

§  14.    Joinder  of  parties. 

(a)  In  an  action  against  two  county  com- 
missioners jointly  to  test  their  right  to  hold 
their  offices  on  the  ground  that  the  board 
was  illegally  increased  from  three  to  five 
members  and  that  respondents  were  the  suc- 
cessors in  office  of  the  two  illegally  added 
members  of  the  board,  where  it  appears  that 
one  of  the  respondents  was  not  a  successor 
of  either  of  the  added  members  of  the  board, 
a  joint  action  could  not  be  maintained 
against  respondents. — People  ex  rel.  Lank- 
ford  V.  Long,  32  C.  486,  77  P.  251. 

(b)  One  action  was  properly  brought  by 
the  three  persons  claiming  to  be  the  law- 
fully elected  county  commissioners  of  the 
city  and  county  of  Denver  against  the  seven 
supervisors  of  said  city  and  county,  who 
were  designated  by  the  charter  of  said  city 
and  county  to  perform  the  duties  of  county 
commissioners,  to  oust  them  from  said  office 
of  county  commissioner. — People  ex  rel.  Law- 
son  V.  Stoddard,  34  C.  200,  86  P.  251. 

§  15.    Pleading. 

(a)  It  seems  that  a  mere  statement  of 
legal  conclusions,  with  a  demand  that  the 
defendant  show  by  what  authority  it  exer- 
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cises  a  franchise,  as  was  anciently  tolerated 
when  the  proceeding  was  by  information  in 
nature  of  a  quo  warranto,  would  not  he  suf- 
ficient under  the  code. — Central  6  G.  Road 
Co.  V.  People,  5  C.  39. 

(b)  An  information  to  oust  a  county  of- 
ficer from  his  office  because  of  his  failure  to 
file  a  new  official  bond  is  insufficient  if  it 
does  not  state  facts  showing  that  all  steps 
have  been  taken  which  are  required  by  the 
statute  relied  on  to  work  an  extinguishment 
of  his  title.— People  ex  rel.  Att'y  Gen'l  v. 
Brown,  23  C.  426,  48  P.  661. 

§  16.    Bvidence.  , 

(a)  In  a  quo  warranto  proceeding  to  de- 
termine the  right  of  defendant  to  collect 
toll  from  persons  traveling  upon  a  road, 
where  defendant  claimed  to  have  purchased 
part  of  the  road  from  other  and  former  toll 
road  companies,  deeds  of  conveyance  pur- 
porting to  convey  to  defendant  all  the  rights, 
property  and  franchises  of  such  former  com- 
panies which  were  not  executed  under  the 
corporate  seals  and  were  not  acknowledged 
by  the  corporations  as  the  law  requires,  but 
were  signed  and  acknowledged  only  by  In- 
dividuals representing  themselves  as  officers 
of  the  corporations  were  properly  excluded 
from  the  evidence  in  the  absence  of  proof  of 
the  authority  of  the  individual  officers  to 
act  for  the  corporations  in  making  the  deeds. 
— ^Lyons  k  Estes  Park  Toll  Road  Co.  v. 
People  ex  rel.  Sprague,  29  C.  434,  68  P.  275. 

(b)  The  evidence  examined  and  held  to 
establish  that  the  respondent  corporation, 
though  organized  as  a  social  club,  had  as- 
sumed the  corporate  form  as  a  fraudulent 
device  and  subterfuge,  to  enable  those  in 
control  to  conduct  the  illegal  sale  of  In- 
toxicating liquors,  and  that  the  place  con- 
ducted by  it  was  a  public  nuisance,  and 
a  menace  to  the  public  peace  and  good 
order  of  the  community;  therefore  judg- 
ment of  dissolution  In  quo  warranto  was 
affirmed. — Canon  City  Club  v.  People,  21  A. 
38,  121  P.  120. 

§  17.    Burden  of  proof. 

(a)  In  quo  warranto  proceedings  to  de- 
termine the  right  to  a  franchise,  the  burden 
is  on  the  defendant  to  prove  his  title  to  the 
alleged  franchise!,  and  if  he  falls  to  show  a 
complete  title  judgment  must  go  against 
him. — Lyons  &  Estes  Park  Toll  Road  Co.  v. 
People  ex  rel.  Sprague,  29  C.  434,  68  P.  275. 

(b)  In  quo  warranto  proceedings  Insti- 
tuted by  the  state  to  determine  the  right  to 
a  public  office,  the  burden  of  proof  is  al- 
ways upon  the  defendant,  to  establish  his 
right,  and  defendant  must  with  particular- 
ity allege  and  prove  all  necessary  facts, 
showing  not  only  that  he  was  eligible  to  the 
office  at  the  time  of  his  election,  but  also 
showing  his  continuing  right  to  hold  the 
office  down  to  the  time  of  the  Institution  of 
the  proceeding. — People  ex  rel.  Att'y  Gen'l 
V.  Owers,  29  C.  535,  69  P.  515. 

(c)  In  an  action  of  qv^  warranto  against 
persons  claiming  to  be  officers  of  a  town, 
the  burden  Is  on  the  defendants  to  allege 
and  prove  all  the  facts  necessary  to  estab- 
lish their  title  to  the  offices  in  question. — 
People  ex  rel.  Saunler  v.  Stratton,  33  C.  464, 
81  P.  245. 


§  18.    Trial  or  hearing. 

(a)  The  constitutional  provision  ext^id- 
ing  the  right  at  the  trial  of  ''election  con- 
tests" to  open  ballot  boxes  and  examine  the 
ballots  does  not  forbid  the  exercise  of  this 
privilege  in  quo  warranto  proceedings. — . 
People  ex  rel.  Barton  v.  Londoner,  18  C.  303, 
22  P.  764. 

(b)  In  a  quo  warranto  case  where  an 
order  is  made  on  motion  of  respondent  re- 
quiring relator  to  furnish  a  list  of  names  of 
persons  alleged  to  have  voted  Illegally,  It  Is 
a  sufficient  compliance  if  he  give  the  names 
of  persons  legally  registered  whose  ballots 
were  cast  hj  others  whose  Identity  cannot 
be  shown. — Londoner  v.  People,  15  C.  557, 
26  P.  136. 

(c)  The  constitution  does  not  declare 
that  a  jury  may  be  either  demanded  or  de- 
nied as  a  matter  of  course  In  the  trial  of 
civil  cases.  But  by  statute  the  court  has 
power  in  a  quo  warranto  proceeding  to  refer 
specific  Issues  or  questions  of  fact  to  a  jury 
for  trjal.— Id. 

(d)  It  is  not  error  In  quo  warranto  cases 
to  order  a  special  venire  for  jurors,  who 
are  to  return  simply  advisory  findings,  to  be 
served  by  the  coroner,  even  though  **more 
than  sufficient"  to  try  the  cause  of  the  regu- 
lar panel  remain. — Id. 

(e)  The  judge  of  the  proper  district  court 
having  allowed  private  persons  to  present 
the  Information  In  quo  warranto,  their  char- 
acter as  citizens  and  taxpayers  need  not  be 
proven  at  the  hearing,  though  denied. — 
Canon  City  Club  v.  People.  21  A  38,  121  P. 
120. 

§19.    Scope  and  extent  of  relief. 

(a)  In  quo  toarranto  against  a  corpor- 
ation for  abuse  of  Its  franchises  the  for- 
feiture may  be  waived  and  the  abuse  en- 
joined.—Cent.  6  G.  R.  Co.  V.  People,  5  C.  46. 

(b)  In  a  quo  warranto  proceeding  to  de- 
termine respondents'  title  to  certain  elective 
offices,  no  acts  of  relators,  in  the  way  of  es- 
toppel, could  compel  the  court  to  determine 
that  respondents  were  rightfully  entitled  to 
exercise  the  functions  of  aldermen.  If  under 
the  law  they  were  not  elected. — Dunton  v. 
People,  36  C.  128,  87  P.  540. 

(c)  In  quo  warranto  proceedings  the 
title  of  the  person  exercising  the  office  Is 
primarily  to  be  Inquired  Into.  If  he  Is  un- 
lawfully In  possession,  judgment  must  go 
against  him;  and  If  It  appears  that  another 
Is  rightfully  entitled  to  the  office  judgment 
may  be  awarded  In  his  favor  at  the  same 
time.  The  relator  and  respondent  were 
equally  without  title,  and  the  judgment  of 
ouster  against  respondent  was  correct;  but 
In  so  far  as  It  awarded  the  office  to  relator 
It  was  erroneous. — Benson  v.  People  ex  rel. 
McClelland,  10  A.  175.  60  P.  212. 

§20.    Judgment    or    order    and    enforcement 
thereof. 

(a)  A  writ  of  quo  warranto  following  the 
common  law  form  should  be  quashed. — 
Atchison,  T.  6  S.  F.  R.  Co.  v.  People,  5  C. 
63. 

(b)  When  the  Incumbent  of  the  mayor's 
office  has  been  ousted  by  quo  warranto  It  Is 
not  material  error  that  he  Is  ordered  to  turn 
over  his  office  to  the  statutory  successor. 
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instead  of  to  the  party  now  declared  to  be 
the  Buocessfal  candidate.— Londoner  v.  Peo- 
ple, 15  C.  557,  26  P.  135. 

§SL   Appetl  and  error. 

(a)  Under  the  act  of  1861  concerning 
proceedings  in  quo  toarranto  an  appeal  lies 
in  all  cases  from  the  district  to  the  supreme 
court,  upon  such  terms  as  the  district  court 
sliall  prescribe. — ^Pollock  v.  People,  1  C.  83. 

(b)  No  appeal  lies  from  a  judgment  of 
oDster  entered  by  a  district  court  in  an  ac- 
tion for  the  usurpation  of  a  public  office. 
The  right  of  appeal  is  a  legislatiye  right,  and 
he  who  relies  upon  the  right  must  be  able 
to  show  some  positive  authority  therefor. — 
Londoner  v.  People,  15  C.  246,  25  P.  183. 

§22.   Operation  and  effect  of  ouster. 

(a)  In  an  action  to  try  title  to  an  office 
a  judgment  for  respondent  was  reversed  by 
the  court  of  appeals,  the  opinion  of  the  court 
stating  that  relator  was  lawfully  appointed 
to  the  office  and  that  his  attempted  removal 
and  the  appointment  of  respondent  were 
void  and  that  the  judgment  ought  to  have 
been  one  ousting  respondent  and  putting  the 
relator  into  possession.  When  thq  remittitur 
was  filed  in  the  lower  court  the  term  of  office 
in  controversy  had  expired  and  the  parties 
stipulated  that  the  judgment  of  the  court 
of  appeals  should  be  made  the  judgment  of 
the  lower  court,  and  an  order  for  such  judg- 
ment was  signed.  Judgment  was  then  en- 
tered for  relator  for  costs  without  specific- 
ally awarding  title  to  the  office.  In  a  sub- 
sequent action  by  relator  against  respond- 
ent to  recover  the  fees  and  emoluments  col- 
lected by  respondent  while  wrongfully  in 
pofiseasion  of  the  office,  the  judgment  in  the 
former  case  was  sufficient  to  establish  plain- 
tilTs  right  and  he  was  entitled  to  recover. 
-Jones  V.  Carver,  17  A.  484,  68  P.  1066. 
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Killing  or  injuring  animals,  see  "Animals," 
sees.  9-13. 

Compelled  to  bridge  streets,  see  "Bridges," 
sec.  1. 

Relation  to  express  companies,  see  "Car- 
riers," sec.  10. 

Regulation  under  interstate  commerce,  see 
"Conmierce,"  sec.  3. 

Right  to  condemn  land,  see  "Eminent  Do- 
main," sees.  3-7. 

Restraint  of  traffic  in  tickets,  see  "Injunc- 
tion," sec.  10. 

Bar  of  the  statute  in  actions  against  for 
unreasonable  exaction  of  charges,  see 
"Limitation  of  Actions,"  sec.  13. 

Duty  to  employees,  see  "Master  and  Ser- 
vant," sec.  25. 


Liability  for  failure  to  provide  lishts  on 
cars,  see  "Master  and  Servant,"  sec.  28. 

Liability  of,  for  defective  tracks  and  road- 
beds, see  "Master  and  Servant,"  sec  29. 

Liability  of,  for  obstructions  on  tracks,  see 
"Master  and  Servant,"  sec.  31. 

Necessity  for  inspection  of  tracks  and  road- 
beds, see  "Master  and  Servant,"  sec  35. 

Doctrine  of  fellow  servants  applied  to  em- 
ployees of,  see  "Master  and  Servant,"  sec. 
53. 

Liability  for  use  of  defective  appliances,  see 
"Master  and  Servant,"  sec  63. 

Responsibility  for  fires,  see  "Negligence- 
sec.  20. 

Pleading  injury  from  negligence,  see  "Negli- 
gence," sec.  46. 

Liability  for  obstructing  street,  see  '^Nois- 
ance,"  sec.  2. 

Damages  assessed  against  for  obstructing 
street,  see  "Nuisance,"  sec.  11. 

In  public  street  a  nuisance,  see  "Nuisance," 
sec.  15. 

Grants  of  land  in  aid  of,  see  "Public  Lands," 
III  (C). 

Duties  of  receiver  towards  employees,  see 
"Receivers,"  sec.  11. 

Use  of  income  by  receiver,  see  "Receivers," 
sec  12. 

Liability  of  purchaser  of  railroad  at  receiv- 
ers' sale,  see  "Receivers,"  sec  21. 

Release  of  one  railroad  jointly  liable  with 
another,  see  "Release,"  sec.  7. 

Taxation  of  railway  or  sleeping  cars,  see 
"Taxation,"  sec.  22. 

Taxation  of  railroad  property,  see  "Tax- 
ation," sec.  30. 

Mode  of  assessment  of  property,  see  "Tax- 
ation," sees.  64,  65. 

Right  to  contract  with  telegraph  companies, 
see  "Telegraphs  and  Telephones,"  sec  1. 

Instruction  as  to  burden  of  proof  against 
railroad,  see  "Trial,"  sec.  143. 

L    CONTROL,   REGULATION  AND  INCOR- 
PORATION IN  GENERAL. 

§  1.    Appurtenances  as  part  of  railroad. 

(a)  In  its  ordinary  acceptation  and  en- 
larged sense,  the  term  "railroad"  includes 
all  structures  which  are  necessary  to  its 
operation. — United  States  v.  Denver  &  R.  O. 
Ry.,  150  U.  S.  1. 

(b)  Under  the  general  acts  of  1875,  sec- 
tion and  depot  houses,  snow-sheds,  and 
fences  are  a  part  of  the  railroad. — Denver 
&R.Q.  Ry.  V.  United  States,  34  F.  838. 

§8.    Supervision   by   public   officers— railroad 
commission. 

(a)  The  act  for  the  appointment  of  a 
railroad  commission  (Laws  1907.  531,  Rev. 
Stat.  c.  121,  art  VII,)  is  a  constitutional 
enactment.  Consumers  League  v.  Colorado 
k  So.  R.  Co.,  53  C.  54,  125  P.  577,  followed.— 
Colorado  &  So.  R.  Co.  v.  State  Railroad  Com- 
mission, 54  C.  64,  129  P.  506. 

(b)  Sec.  11  of  the  amendatory  act  or- 
ganizing the  railroad  commission  (Laws 
1910,  c.  5),  provided  that  three  commission- 
ers should  be  appointed  by  the  governor,  bnt 
with  the  proviso  that  those  elected  under 
the  original  act  should  continue  in  office  for 
certain  terms  specified.  Held,  that  the  effect 
of  the  statute  was  not  to  create  an  office. 


Digitized  by 


Google 


3337     (§  3) 


RAILROADS  I-II 


(§9)     3338 


aod  at  the  same  time  designate  the  per- 
sons who  should  fill  it,  hut  to  retain  the  com- 
missioners then  in  office  hy  election  of  the 
people,  excepting  them  from  the  operation 
of  the  power  of  appointment  conferred  upon 
the  executive, — Id. 

§S.    Nature  and  formation  in  general. 

(a)  Railroad  companies  held  to  be  quasi 
public  corporations  and  agencies,  their  di- 
rectors acting  in  the  double  capacity  of 
agents  for  the  companies  and  as  trustees 
for  the  public.  When  the  public  interests 
are  brought  in  conflict  with  the  private  in- 
terests of  the  company,  or  of  private  indi- 
Yiduals  with  whom  such  companies  deal, 
such  private  interests  must  yield  to  those  of 
the  public. — Pueblo  A  A.  V.  Ry.  v.  Taylor, 
6C.  1. 

§4.    Actions  by  or  against  companies. 

(a)  Where  a  railroad  company  for  con- 
venience designated  a  portion  of  its  line  by 
a  different  name  than  that  of  the  company, 
and  the  name  so  used  is  not  the  legal  name 
of  any  corporation,  and  an  action  was 
brought  against  it  under  the  designated 
name  and  summons  was  served  upon  the 
company  and  it  appeared  and  defended  the 
action  without  making  any  objection  to  the 
misnomer,  a  judgment  in  the  case  is  as  ef- 
fective against  the  company  as  if  it  had 
been  correctly  named  if  the  plaintiff  move 
properly.— Burlington  ft  M.  R.  Co.  v.  Burch, 
17  A  491,  69  P.  6. 

n.    PUBLIC  AID,  LOCATION  OF  ROAD, 
TERMINI,  AND  STATIONS. 

§  5.    Rights  under  grants  of  aid  in  general. 

(a)  It  seems  that  the  title  acquired  by 
the  Union  Pacific  Railway  Company  to  its 
right  of  way,  under  the  Acts  of  Congress 
(12  Stat.  c.  120;  13  Stat,  c.  216;  15  Stat, 
c  27,  p.  324)  is  inalienable,  and  not  sub- 
ject to  be  divested  by  an  adverse  possession. 
—Mullen  V.  Bromley,  21  A.  399,  122  P.  66. 

(b)  Construction  of  the  act  of  congress 
granting  right  of  way  to  the  Denver  and 
Rio  Grande  railway,  and  of  the  act  granting 
right  of  way  to  railroads  generally,  with 
reference  to  their  rights  in  the  Grand  canon 
of  the  Arkansas. — Denver  ft  R.  Q.  Ry.  v. 
Ailing,  99  U.  S.  463.. 

(c)  Construction  of  the  land  grants  to 
the  Pacific  roads.— United  States  v.  Union 
Pacific  Ry.,  148  U.  S.  562;  37  F.  561. 

§6.   Cutting  timber. 

(a)  Construction  of  act  allowing  rail- 
roads to  cut  timber  from  land  adjacent  to 
their  lines.— United  States  v.  Denver  &  R. 
0.  Ry,  150  U.  S.  1. 

(b)  It  is  not  decided  that  the  act  of 
March  3,  1875,  gave  a  right  to  take  timber 
from  the  public  domain  for  making  rolling 
stock;  nor  what  structure,  if  any,  not  enu- 
merated in  that  act  would  constitute  nec- 
essary, essential  or  constituent  parts  of  a 
railroad.— Id. 

(e)  A  railroad  which  had  the  benefit  of 
a  special  act,  giving  it  the  right  to  take 
timber  \b  not  debarred  from  rights  under  a 
general  act,  allowing  all  roads  to  take  tim- 


ber.—United  States  V.  Denver  ft  R.  G.  Ry., 
31  F.  886;  Denver  A  R.  G.  Ry.  v.  United 
States,  34  F.  838. 

(d)  Where  a  railroad  has  the  right  to 
take  timber  from  the  public  lands  adjacent 
to  its  right  of  way,  to  use  for  purposes  of 
construction,  it  can  take  timber  so  obtained 
to  any  point  of  the  line,  however  distant 
from  the  place  of  cutting. — Denver  ft  R.  G. 
Ry.  V.  United  States,  34  F.  838. 

(e)  For  the  rights  granted  under  the 
general  acts  of  1875,  the  portions  of  the 
D.  ft  R.  G.  R.  R.  built  before  and  after 
June  8,  1882,  are  to  be  treated  as  one  road, 
and  timber  can  be  taken  from  the  entire 
line  for  the  construction  of  any  portion  of 
the  line  provided  for  in  the  original  organ- 
ization.— Id. 

§7.    Change  of  location. 

(a)  The  power  of  a  railway  company  to 
change  its  route  is  not  an  absolute  one;  nor 
can  it  be  exercised  at  will,  and  without 
regard  to  the  rights  of  third  persons  who 
would  be  injured  by  the  change. — ^Ward  v. 
Colorado  Eastern  R.  Co.,  22  A.  332,  125  P. 
567. 

§  8.    Conflicting  locations. 

(a)  Act  of  congress  of  June  8,  1872,  gave 
the  Denver  ft  Rio  Grande  Railway  Company 
a  right  of  way  over  the  public  domain,  but 
did  not  describe  in  detail  the  routes  of  the 
main  line  and  branches:  Held,  that,  in  or- 
der to  determine  whether  plaintiffs  mining 
claim  was  within  the  limits  of  the  right 
of  way,  the  charter  or  someiother  evidence 
in  relation  to  the  location  of  the  road  be- 
sides the  act  of  1872  must  be  produced. — 
Jackson  v.  Dines,  13  C.  90,  21  P.  918. 

(b)  The  location  of  railroads  in  moun- 
tain gorges  on  the  public  domain  is  sub- 
ject to  the  second  section  of  the  act  of  con- 
gress, approved  March  3,  1875,  relating  to 
the  use  of  canons,  passes  and  defiles  by  rail- 
road companies;  which  provides  that  no 
company  which  locates  its  line  through  such 
place  shall  prevent  any  other  company  from 
the  use  and  occupancy  of  the  same  canon, 
pass  or  defile,  for  the  purpose  of  its  road,  in 
common  with  the  road  first  located,  or  the 
crossing  of  other  railroads  at  grade. — Denver 
ft  R.  G.  Ry.  V.  Denver  S.  P.  ft  P.  Ry.,  17  F. 
867. 

§  9.    Location  and  establishment  of  stations. 

(a)  A  railroad  company  has  authority  to 
establish  its  own  stations  for  receiving  and 
putting  down  passengers  and  merchandise, 
and  may  regulate  the  time  and  manner  in 
which  it  will  carry  them,  and  in  the  ab- 
sence of  statutory  obligations,  it  is  not  re- 
quired to  establish  stations  for  Uiose  pur- 
poses at  a  point  where  another  railroad  com- 
pany has  made  a  mechanical  union  with  its 
road. — Atchison  T.  ft  S.  F.  Ry.  v.  Denver 
ft  N.  O.  Ry.,  110  U.  S.  667. 

(b)  A  railroad  company  whose  charter 
give^  it  the  right  to  build  its  road  **from" 
a  certain  city  is  not  barred  from  making  the 
union  depot  in  such  city  its  terminus  by 
the  fact  that  it  began  to  construct  its  road 
from  a  point  in  the  outskirts  of  the  city,  and 
for  some  time  ran  trains  from  such  point, 
when  it  appears  the  company  never  made 
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any  permanent  improvements  at  such  point, 
and  that  from  the  first  it  made  efforts  to 
extend  its  line  to  the  union  depot — Colo. 
Eastern  R:^.  v.  U.  P.  Ry.,  41  F.  293. 


III. 


RIGHT  OF  WAY  AND  OTHER 
INTERESTS  IN  LAND. 


§10.    Mode  of  acquiring  land — abandonment 
by  pre-emptor. 
(a)     Abandoned     pre-emption    does    not 
lapse  to  railroad. — Mclntyre  v.  Roeschlaub, 
87  F.  656. 

§  11.    Licenses. 

(a)  Where  a  railroad  company  at  the  re- 
quest of  a  mining  company  built  its  track 
over  the  land  of  the  mining  company  to  its 
ore  bins,  with  the  purpose  of  using  such 
track  exclusively  in  hauling  freight  for  said 
mining  company,  and  without  any  convey- 
ance of  or  promise  to  convey  by  the  min- 
ing company  of  a  right  of  way  over  which 
the  track  was  built,  and  without  having  paid 
said  mining  company  any  compensation  for 
the  license  to  construct  such  track,  and  with- 
out any  promise  by  the  mining  company  that 
such  license  should  continue  for  any  definite 
length  of  time,  the  license  granted  by  the 
mining  company  to  the  railroad  company  to 
operate  such  track  was  revocable  at  the 
will  of  the  mining  company. — Stratton's  In- 
dependence, Limited  v.  Midland  Terminal 
Ry.  Co.,  32  C.  493.  77  P.  247. 

§18.    Adverse  possession  on  right  of  way. 

(a)  Prior  to  the  act  of  congress  of  June 
24,  A.  D.  1912  (Acts  62  Cong.,  part  1,  c.  181), 
no  person  could  by  adverse  possession  ac- 
quire title  to  any  portion  of^  the  right  of 
way  of  a  railroad  granted  by  congress.  The 
act  changes  the  rule  even  as  to  causes  pend- 
ing on  appeal  at  the  time  of  its  enactment. 
—Snow  V.  Union  Pac.  R.  Co.,  55  C.  175.  133 
P.  1037. 

§  13.    Rights  in  and  use  of  highways  and  public 
places. 

(a)  When  railroad  companies  lay  their 
tracks  across  public  streets,  such  occupation 
of  the  street  is  subject  to  the  condition  that 
they  will  do  whatever  a  reasonable  public 
necessity  may  require  to  maintain  the  street 
as  a  highway.  The  duty  so  to  do  is  a  con- 
tinuing one.  enlarging  from  time  to  time, 
as  changed  conditions  render  the  mode 
adopted  inadequate,  and  the  legislature  has 
ample  power  to  require  such  changes  as  pub- 
lic safety  and  convenience  may  reasonably 
require. — People  ex  rel.  v.  Union  Pac.  Ry. 
Co..  20  C.  186.  37  P.  610. 

(b)  A  railway  company  had  constructed 
and  maintained  for  the  greater  part  of  eigh- 
teen years  two  main  tracks  and  three  sid- 
ings and  turnouts,  for  a  distance  of  three 
blocks,  and  two  main  tracks  and  four  sid- 
ings and  turnouts  for  a  distance  of  two 
blocks,  on  a  street  one  hundred  feet  wide 
and  intersected  by  four  streets  and  two  al- 
leys, and  had  kept  all  the  crossings  planked 
in  good  condition,  so  that  the  same  could  be 
used  by  the  public.  The  ordinance,  under 
which  the  company  claimed  the  right  to 
maintain  such  tracks,  authorized  the  as- 
signor railroad  company  to  construct  and 


operate  a  railroad  with  a  single  or  double  3 
track  and  all  necessary  turnouts  and  *! 
switches;  to  extend  its  branch  line,  spurs 
or  siding  upon  or  over  any  property  the  com- 
pany may  own  or  afterwards  acquire  to 
depot  grounds,  warehouses,  sidings,  or  for 
any  other  business  purposes;  to  connect 
track  and  sidings  upon  said  properly  by 
switches  and  turnouts  from  the  line  of  track; 
to  allow  other  companies  or  persons  control- 
ling other  railroads  to  run  upon  its  track 
on  such  terms  as  may  be  agreed  upon;  and, 
later  in  the  same  year,  by  ordinance,  an  ad- 
ditional length  of  single  or  double  track 
with  like  turnouts  and  switches  was  al- 
lowed. Held,  in  an  action  to  compel  the  re- 
moval of  such  tracks,  that  the  same  were 
rightfully  there  and  did  not  constitute  an 
unreasonable  use  of  the  street  as  a  thorough- 
fare; that  a  mandatory  injunction  will  not 
be  granted  at  the  instance  of  the  city  for 
the  purpose  of  removing  such  tracks,  es- 
peciedly  as  such  construction  of  the  ordi- 
nance has  been  acquiesced  in  for  about 
eighteen  years,  and  that  the  ordinance 
clearly  recognizes  the  assignability  of  the 
rights  created  by  it — Colorado  Springs  v. 
Colorado  &  So.  Ry.  Co.,  38  C.  107,  89  P. 
820. 

(c)  The  legislative  grant  to  a  railway 
company  of  the  right  to  construct  its  track 
across  common  roads  "in  such  manner  as 
not  to  impair  their  usefulness"  does  not  ex- 
clude the  control  by  a  municipality  of  its 
streets.  Nor  does  a  municipal  grant  of  the 
right  to  "construct  and  operate  tracks  along 
a  designated  street,  over  and  across"  other 
streets  named,  "with  the  privilege  of  laying 
one  or  more  tracks  along  said  right  of  way, 
and  the  privilege  of  laying  one  or  more 
switches  or  side-tracks  through,  over  and 
across  and  along  said  street"  The  munici- 
pal authorities  may  nevertheless  prohibit 
the  use  of  any  of  the  streets  named  for  the 
purpose  of  making  or  breaking  up  trains,  or 
switching  or  shifting  cars. — Colorado  A  So. 
R.  Co.  V.  Fort  Collins,  52  C.  281,  286,  121 
P.  747. 

(d)  Legislative  grant  to  a  railway  com- 
pany of  the  right  to  occupy  with  its  tracks 
the  "common  roads,"  does  not  authorize  the 
construction  of  the  railway  upon  the  streets 
of  the  municipalities  through  which  the  road 
may  pass. — Id. 

IV.    CONSTRUCTION,   MAINTENANCE, 
AND  EQUIPMENT. 

§14.    Duty   of   company   in   construction   of 
road, 
(a)     A  railroad  company  is  bound  to  use 
the  highest  care  in  constructing  its  road.— 
Kansas  Pac.  R.  Co.  v.  Lundin,  3  C.  94. 

§  15.    Right  to  cross  another  railroad. 

(a)  Under  the  constitution  and  laws  of 
Colorado,  one  railroad  may  cross  another  at 
grade,  whenever  it  is  necessary,  at  any  suit- 
able place,  so  as  not  to  obstruct  the  original 
track.— Denver  &  R.  G.  Ry.  v.  Denver  ft  N.  O. 
Ry.,  2  C.  L.  R..127. 

§  16.    Abolition  and  removal  of  grade  crossing, 
(a)     Railroad    companies    may    be    com- 
pelled to  construct  a  viaduct  across  their 
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tracks,  where  they  cross  or  extend  along  a 
street,  hi  conformity  with  plans  and  specifi- 
cations proposed  by  the  city,  if  such  plans 
be  reasonable  and  proper. — ^Burlington  A 
Colorado  R.  Co.  v.  People  ex  rel.  City  of  Den- 
ler,  20  A.  181.  77  P.  1026. 

(b)  A  city  ordinance  requiring  railroad 
companies  to  construct  a  viaduct  or  viaducts 
across  their  tracks  where  they  cross  or  ex- 
tend along  a  street,  is  not  invalid  because 
its  requirements  are  expressed  in  general 
terms  and  it  fails  to  incorporate  in  the 
ordinance  details  and  plans  and  specifica- 
tions of  the  work  to  be  done  in  constructing 
such  viaducts,  but  the  ordinance  may  be 
supplemented  by  plans  and  specifications 
pr^ared  by  authority  of  the  city  council. 
-Id. 

(c)  Where  a  viaduct  is  to  be  built  across 
tlie  tracks  of  several  railroad  companies  and 
the  tncka  are  so  situated  as  to  require  Joint 
work  in  constructing  the  viaduct  across 
some  of  the  tracks,  mandamus  is  not  a 
proper  remedy  to  compel  the  railroad  com- 
panies to  construct  the  viaduct,  but  all  the 
companies  should  be  made  parties  to  one 
eqoitable  action  where  in  one  decree  could 
designate  what  part  of  the  viaduct  should 
be  bunt  Jointly  and  the  portion  of  the  ex- 
pense to  be  borne  by  each  company,  and  also 
what  part  should  be  separately  constructed 
by  the  different  companies. — Id. 

(d)  In  a  proceeding  to  require  railroad 
companies  to  construct  a  viaduct,  if  the 
plans  proposed  are  unreasonable  or  imprac- 
ticable, or  if  no  plans  are  proposed,  it  is  the 
dnty  of  the  court  to  formulate  plans  and 
order  the  performance  of  the  work  in  ac- 
cordance with  such  plans. — Id. 

(e)  A  writ  of  mandamus  commanding 
raihroad  companies  to  construct  a  viaduct 
across  their  tracks,  which  contains  no  plans 
or  specifications  of  the  work  to  be  done,  can- 
not be  sustained. — Id. 

§  17.   Waters  and  water  courses. 

(a)  A  railway  company,  in  carrying  their 
road  across  a  water-course  or  channel,  are 
bound  to  provide  for  even  those  extraordi- 
nary floods  which,  by  the  exercise  of  the 
high^t  circumspection,  may  be  anticipated. 
-Kansas  P.  Ry.  v.  MUler,  2  C.  442. 

(b)  Where  the  company  located  a  bridge 
oyer  a  channel  then  containing  no  water, 
and  wherein  no  flow  of  water  was  known 
to  baTe  occurred;  held,  that  due  diligence 
required  an  inquiry  and  examination  as  to 
its  character  and  the  declivity  of  the  cir- 
cumjacent country,  to  ascertain  the  quan- 
tity of  water  likely  to  flow  there  in  the 
future;  that  if  indications  existed  in  the 
vicinity,  of  former  floods,  e.  g.,  driftwood, 
etc,  it  was  gross  negligence  to  construct  the 
bridge,  with  its  approach,  of  light  and  un- 
substantial soil,  reaching  into  the  water-way. 
-Id. 

(c)  A  violent  storm  occurring  near  the 
wnrcee  of  a  channel  or  water-way,  ordi- 
narily dry,  was  observed  at  a  station  on  the 
railway,  nine  miles  distant  from  a  bridge, 
by  which  the  road  crossed  the  channel  in 
question;  held,  that  diligence  required  of  the 
agents  of  the  company  to  examine  the  bridge 
after  the  storm,  and  before  the  passage  of 
trahis.— Id, 


(d)  If  the  road  be  built  of  earth  in  the 
channel  of  a  water  course,  where  it  may 
be  swept  away  by  a  great  torrent  of  water, 
the  company  is  negligent. — Kansas  P.  Ry. 
V.  Lundin,  3  C.  94. 

(e)  Having  reference  to  all  the  condi- 
tions of  climate  and  situation,  and  especially 
that  provision  was  made  for  the  water  that 
would  ordinarily  flow  in  such  water  course, 
the  company  was  not  wilfully  indifferent  to 
consequences  in  so  constructing  its  road. — 
Id. 

§18.  Injuries  from  construction  or  mainte- 
nance, 
(a)  A  railway  is  a  permanent  structure. 
The  obstruction  of  an  irrigating  ditch  there- 
by is  a  continuous  injury,  in  respect  of 
which  prospective  damages  may  be  awarded. 
— Denver  k  Rio  G.  R.  Co.  v.  Heckman,  45 
C.  470,  101  P.  976. 

§19.    Actions. 

(a)  A  court  of  equity  will  interfere  by 
injunction,  not  only  to  prevent  a  wanton  or 
malicious  crossing  of  one  railroad  by  an- 
other, but  to  prevent  a  crossing  which,  con- 
sidering the  circumstances  of  the  particular 
case,  would  cause  unreasonable  obstruction. 
— ^Denver  A  R.  G.  Ry.  v.  Denver  A  N.  O. 
Ry.,  2  C.  L.  R.  127. 

(b)  A  court  of  equity  will  prevent  a 
crossing  where  the  conformation  of  the 
ground  is  such  as  to  render  frequent  col- 
lisions liable.  But  in  a  level  country,  with 
a  fair  view,  removed  from  unreasonable  and 
avoidable  obstructions,  one  company  may, 
when  necessary,  cross  the  track  of  another 
at  grade,  at  the  point  of  its  own  selection. 
—Id. 

V.  SAL£S,  LEASES,  TRAFFIC  CON- 
TRACTS AND  CONSOLIDATION. 

§90.    Control  by  the  courts. 

(a)  The  meaning  of  art.  15,  sec.  4,  of 
the  constitution,  which  provides  that  every 
railroad  company  shall  have  the  right  to 
connect  with  any  other  railroad,  is  that 
such  roads  are  to  be  connected  physically, 
as  distinguished  from  the  business  connec- 
tion between  roads  which  have  approximate 
termini. — Denver  k  N.  O.  Ry.  v.  Atchison 
T.  A  S.  F.  Ry.,  110  U.  S.  667,  13  F.  546. 

(b)  By  the  union  of  tracks,  it  was  in- 
tended to  make  the  roads  practically  con- 
tinuous for  all  that  may  come  in  the  course 
of  business  between  companies  friendly  to 
each  other;  that  the  companies  are  to  be 
brought  into  harmony  when  they  fail  to 
agree  in  the  proper  exercise  of  their  func- 
tions as  common  carriers;  and  the  federal 
court  will  not  hold  that  a  bill  that  alleges 
that  complainant  has  connected  its  road  with 
defendant's  road,  but  that  defendant  refuses 
to  grant  complainant  equal  facilities  in  con- 
ducting business  that  it  grants  to  a  rival 
road,  does  not  present  a  case  calling  for  the 
consideration  of  a  court  of  equity  and  dis- 
miss such  bill  on  demurrer,  without  first 
examining  such  facts  as  may  be  developed 
by  proper  evidence — Id. 

(c)  The  federal  court  will  not,  however, 
grant  a  preliminary  injunction  in  such  a 
case. — Id. 
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§  21.    Contracts  for  control,  operation  or  use  of 
railroad  or  incidental  facilities. 

(a)  Constniction  of  special  contract,  as 
to  use  of  yards,  terminals,  etc.,  between  two 
railroads.— Chicago  R.  I.  A  P.  Ry.  v.  Denver 
k  R.  G.  Ry.,  45  F.  304. 

(b)  Construction  of  depot  contract,  hold- 
ing: That  the  contract  gives  complainant 
the  right  to  use  the  depot  grounds  and  prop- 
erty of  defendant  in  Denver  for  the  handling 
of  its  freight  and  passenger  business,  with- 
out respect  to  the  road  over  which  it  may 
haul  Its  cars. — Chicago  R.  I.  A  P.  Ry.  v. 
Denver  ft  R.  G.  Ry.,  46  F.  145. 

§22.    Sales— rights  and  liabilities  of  vendor 
and  vendee. 

(a)  Owners  of  property  abutting  on  a 
street  used  for  railway  purposes  may  not 
recover  against  the  vendee  of  a  railroad 
on  account  of  such  use,  where  it  does  not 
appear  that,  after  the  purchase,  the  street 
was  subjected  to  any  other  or  different  servi- 
tude, or  that  the  property  owner  suffered 
any  added  injury  because  of  an  unreasonable, 
improper,  or  wrongful  use  of  the  track. — 
Denver  ft  Santa  Fe  Ry.  Co.  v.  Hannegan,  43 
C.  131,  95  P.  343. 

(b)  Where  the  sale  of  a  railroad  does 
not  appear  to  have  been  made  for  an  inade- 
quate consideration,  or  to  have  been  char- 
acterized by  bad  faith,  the  purchaser  takes 
it  without  liability  for  the  vendor's  unse- 
cured debts,  or  unasserted  and  undetermined 
obligations  growing  out  of  alleged  tres- 
passes, and  hence  is  not  liable  for  damages 
to  abutting  property  owners  caused  by  the 
construction  of  the  road  in  a  street,  where 
it  had  no  knowledge  of,  and  no  reason  to 
suspect  the  existence  of,  such  claim. — Id. 

§  23.    Leases. 

(a)  A  contract,  whereby  cars  and  loco- 
motives are  leased  to  a  railroad  company, 
that  agrees  to  pay  for  every  car  and  loco- 
motive so  delivered  an  annual  rent,  equiva- 
lent to  one-sixth  the  original  cost  thereof, 
for  the  period  of  ten  years,  at  the  end  of 
which  the  cars  and  locomotives  are  to  be- 
come the  property  of  the  railroad,  with  a 
proviso  that  upon  default  in  payment  of  the 
annual  rent,  or  otherwise,  the  rights  of  the 
railroad  company  shall  be  determined,  and 
the  property  reclaimed  by  the  lessors  is  a 
mortgage  and  not  a  lease. — ^Frank  v.  D.  ft 
R.  G.  Ry.,  23  F.  123. 

(b)  A  contract  by  which  one  railroad 
company  allows  another  to  use  its  track  on 
certain  terms,  although  providing  that  the 
'*said  railroad  shall  be  operated  by  the 
parties  hereto  jointly;"  held,  to  be  a  lease 
of  trackage  rights  only,  and  not  such  a  merg- 
ing of  the  business  as  to  prevent  one  com 
pany  being  liable  in  damages  to  the  other 
for  a  wreck  caused  by  the  negligence  of  the 
lessee. — Central  Tr.  Co.  v.  Colo.  M.  Ry., 
89  F.  560. 

VI.    INDEBTEDNESS,  LIENS,  MORTGAGES 
AND  RECEIVERS. 

§  24.    Mortgages  and  trust  deeds. 

(a)  The  income  of  a  railroad  though  in- 
cluded in  terms  in  its  mortgage,  until  pos- 
session taken  is  the  property  of  the  com- 


pany, and  may  be  reached  by  its  general 
creditors.— Roberts  v.  Denver,  L.  ft  G.  R. 
Co.,  8  A.  504,  46  P.  880. 

(b)  In  an  action  by  the  holders  of  the 
bonds  of  a  railway  company  to  foreclose  a 
deed  of  trust  given  by  the  company  to  se- 
cure the  bonds,  a  petition  for  intervention 
alleging  that  intervener  advanced  money  to 
the  railroad  company  for  the  purpose  of  pay- 
ing the  wages  of  the  employees  and  the  gen- 
eral operating  expenses  of  the  company,  and 
that  at  the  time  of  advancing  the  money  the 
railroad  company  and  the  holder  of  a  ma- 
jority of  the  bonds  then  against  the  property 
of  the  company,  agreed  that  the  money  so 
advanced,  if  not  paid  out  of  the  earnings  of 
the  company,  should  be  paid  out  of  the  prop- 
erty prior  to  the  bonds  or  mortgage  upon 
the  property,  but  it  appeared  that  the  owner 
of  bonds  who  made  the  agreement  was  not 
an  owner  of  any  of  the  bonds  at  the  time 
the  action  was  brought,  and  was  not  a  party 
to  the  action,  stated  no  ground  for  inter- 
vention on  account  of  such  agreement — 
First  Nat.  Bank  v.  Wyman,  16  A.  468,  66 
P.  456. 

§25.    Priority  of  liens. 

(a)  Where  a  railroad  was  built  and 
operated  by  the  owner  of  a  coal  mine  for 
the  exclusive  purpose  of  hauling  the  com- 
pany's coal  to  market,  and  no  business  was 
done  for  the  public,  money  advanced  to  pay 
the  wages  of  employees  and  current  ex- 
penses of  running  the  road  cannot  be  given 
priority  of  payment  out  of  the  property  of 
the  company  over  bonjds  secured  by  mortgage 
on  the  property. — ^Flrst  Nat.  Bank  v.  Wyman, 
16  A.  468,  66  P.  456. 

§  26.    Remedies  of  holders  of  bonds. 

(a)  The  remedy  of  holders  of  railroad 
mortgage  bonds  for  the  enforcement  of  their 
debt,  which  is  represented  by  the  bonds  and 
coupons,  is  through  the  trustee  only,  and 
by  the  adoption  of  some  one  of  the  reme- 
dies for  which  the  security  provides. — Rob- 
erts V.  Denver,  L.  ft  G.  R.  Co.,  8  A.  504,  46 
P.  880. 

§  27.    Foreclosure  of  mortgages  and  liens. 

(a)  In  an  action  to  foreclose  a  mechanic's 
lien  for  materials  furnished  a  subcontractor 
in  the  construction  of  a  railroad,  it  is  not 
necessary  for  plaintiffs  to  prove  what  por- 
tion of  the  materials  was  used  by  him  under 
each  of  his  several  contracts  with  the  prin- 
cipal contractors,  since  the  principal  con- 
tractors could  not  be  held  personally  liable, 
but  it  is  sufficient  if  the  proof  was  such  that 
the  owner  of  the  property  and  the  principal 
contractors  could  adjust  that  matter  be- 
tween themselves. — Barnes  v.  Colo.  Springs 
ft  Cripple  Creek  D.  Ry.  Co.,  42  C.  461,  470, 
94  P.  570. 

(b)  Certain  lands  situate  in  Logan 
county  were  in  question.  They  were  granted 
to  the  Union  Pacific  Railway  Company  by 
letters  patent  Feb.  26,  A.  D.  1897.  The  ac- 
tion being  an  equitable  one  to  remove  a 
cloud  upon  the  title,  the  defendant  relied 
upon  a  decree  against  the  Union  Pacific  Rail- 
way Company  quieting  title  thereto;  and,  to 
show  title  in  that  company,  he  produced  a 
deed  executed  to  the  Union  Pacific  Railroad 
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Company  by  a  master  in  chancery  under  the 
foreclosure  of  a  sinking  fund  mortgage,  de- 
scribing the  lands  conveyed  as  *'all  the  lands 
in  parcel  two,  as  in  said  decree  defined  sit- 
uate, etc.,  and  not  heretofore  sold  and  con- 
veyed  by  the  Union  Pacific  Railroad  Company 
*  ♦  •  and  not  released  by  the  trustees 
of  said  sinking  fund  mortgage."  What  lands 
were  included  in  •'parcel  two"  was  not 
shown,  and  it  appeared  that,  in  fact,  years 
prior  to  the  master's  deed,  the  Union  Pacific 
Railway  Company  had  conveyed  the  land  in 
question  to  the  ancestor  of  plaintiff,  and  the 
trustee  of  the  mortgage  had  united  therein, 
releasing  the  mortgage.  Held,  that  the  mas- 
ter's deed,  by  its  express  terms,  excluded  the 
lands  in  controversy. — Brackett  v.  McClure, 
24  A.  524,  136  P.  1110. 

§28.    Recdyership  in  generaL 

(a)  In  the  absence  of  evidence  to  the 
contrary,  it  may  be  assxmied  that  the  author- 
ity of  a  freight  agent  of  a  railroad  company, 
which  is  in  the  hands  of  receivers,  is  the 
same  as  that  exercised  by  him  before  the 
management  passed  into  the  hands  of  the 
court — Kansas  Pac.  Ry.  Co.  v.  Bayles,  19  C. 
348,  35  P.  744. 

(b)  Order  directing  receiver  to  pay  prin- 
cipal  and  interest  falling  due  under  the  con- 
tract, under  which  rolling  stock  was  fur- 
nished to  the  railroad  company,  modified  so 
as  to  postpone  pajnnent  of  principal  until 
other  claims  are  paid. — ^Frank  v.  Denver  & 
Rio  G.  R.  Co.,  23  F.  124. 

(c)  Upon  the  insolvency  of  a  controlling 
railroad  company,  the  allied  companies  must 
look  to  themselves,  and  if  they  have  been 
carried  into  the  hands  of  receivers,  along 
with  the  parent  company,  they  should  have 
receivers  of  their  own  appointed. — Evans  v. 
Union  Pac  Ry.  Co.,  58  P.  498. 

Vn.    OPERATION. 
(A)     DUTY  TO  OPERATE,  AND  REGULA- 
TION. 

§  29.    Duty  and  care  in  general 

(a)  The  question  of  loss  must  be  consid- 
ered in  connection  with  the  duties  of  the 
railway  company  to  the  public,  and  the  re^ 
suit  of  its  corporate  business,  as  a  whole; 
it  is  not  to  be  excused  from  performing  its 
whole  duty,  merely  because  by  ceasing  to 
operate  a  part  of  its  system  the  net  returns 
will  be  increased. — Colorado  &  So.  Ry.  Co.  v. 
Railroad  Commission,  54  C.  64,  129  P.  506. 

(b)  It  is  the  duty  of  a  railroad  company 
to  know  the  condition  of  its  track  so  far  as 
such  condition  can  be  known  by  the  exer- 
cise  of  reasonable  care  and  diligence,  and  it 
must  be  inspected  with  sufficient  frequency 
to  assure  its  safety. — ^Maydole  v.  Denver  & 
Rio  G.  R.  Co.,  15  A.  449.  62  P.  964. 

(c)  The  action  of  the  Atchison,  Topeka 
Sc  Santa  Fe  Railroad  in  refusing  to  check 
baggage  beyond  its  own  line;  held,  to  be  a 
violation  of  the  decree  entered  in  this  case 
and  reported  in  4  McC.  325,  ordering  it  not 
to  discriminate  against  the  plaintiff.  Inas- 
much, however,  as  said  refusal  was  under 
the  advice  of  counsel  no  penalty  should  be 
imposed  therefor. — Denver  &  N.  O.  Ry.  v. 
Atchison,  T.  &  S.  F.  Ry.,  5  McC.  287. 


§30.    Constitutional  and  statutory  provisions 
construed. 

(a)  A  statute  (clause  6,  sec  602,  Mills' 
Stats.)  provides  that  railroad  companies  or- 
ganized under  the  act  shall  have  power  **to 
regulate  the  time  and  manner  in  which  pas- 
sengers and  property  shall  be  transported, 
and  the  compensation  to  be  paid  therefor." 
Held,  that  the  rights  thus  granted  were  not 
unlimited,  and  to  be  exercised  without  re- 
gard to  the  interest  of  the  public;  that  the 
anticipated  benefit  to  the  public  was  the  con- 
sideration of  the  franchise  granted ;  that  the 
acceptance  of  the  grant  by  the  corporation 
imposes  upon  it  the  obligation  to  operate  its 
railroad,  when  constructed,  in  the  manner 
and  for  the  purposes  contemplated  by  the 
statute;  that  the  grant  must  be  read  in  con- 
nection with  the  other  provisions  of  the 
statute,  and  with  the  obligations  which  the 
law,  independent  of  any  statute,  impliedly 
imposes,  to  furnish  such  service  as  may  rea- 
sonably accommodate  the  public;  that  the 
surrender,  either  by  constitutional  or  statu- 
tory provision,  of  the  power  of  the  state  to 
reasonably  control  railroad  companies  is  not 
to  be  inferred  in  the  absence  of  positive 
words  to  that  effect,  and  no  such  words  are 
found  either  in  the  constitution  or  statute. 
Held,  further,  that  to  require  a  railway  com- 
pany to  resume  the  operation  of  a  portion  of 
this  railway  which  it  had  abandoned,  even 
though  such  operation  might  be  unprofitable, 
was  not  an  injustice  to  the  corporation,  nor 
the  taking  of  its  private  property  without 
due  process  of  law,  where  it  appeared  that 
the  suspension  of  operation  had  occasioned 
and  would  occasion  great  inconvenience  and 
additional  burdens  to  the  public. — Colorado 
&  So.  R.  Co.  V.  State  Railroad  Commission, 
54  C.  64,  129  P.  506. 

(b)  The  constitution  imports  that  rail- 
roads in  the  state  are  to  be  operated  in  con- 
junction for  the  convenience  of  the  public, 
at  least  to  the  extent  usual  and  customary 
between  connecting  lines  in  the  control  of 
companies  not  hostile  to  each  other.  A  con- 
stitutional provision  may  be  said  to  be  self- 
executing,  if  it  supplies  a  sufficient  rule  by 
means  of  which  the  right  given  may  be  en- 
joyed and  protected,  or  the  duty  imposed 
may  be  enforced. — D.  &  N.  O.  Ry.  v.  A.  T.  & 
S.  F.  Ry.,  4  McC.  325. 

§81.    Compelling  operation. 

(a)  A  railway  company  may,  where  the 
public  interest  requires,  be  compelled  to  re- 
sume the  operation  of  a  part  of  its  con- 
structed line  which  it  has  abandoned,  even 
though  in  fact  such  operation  may  be  at  a 
loss. — Colorado  A  So.  R.  Co.  v.  State  Rail- 
road Commission,  54  C.  64,  129  P.  506. 

(b)  The  railway  company  claiming  that 
the  operation  of  a  particular  branch  or  part 
of  its  railway  will  be  unprofitable  has  the 
burden  of  proof.  The  evidence  examined, 
and  held  that  the  railway  company  had  not 
sustained  this  burden. — Id. 

(c)  An  order  of  the  railroad  commission 
requiring  a  railroad  company  to  resume  the 
operation  of  a  branch  of  its  railroad  which 
it  had  abandoned,  to  operate  passenger 
trains  daily  except  Sundays,  and  three 
freight  trains  weekly,  approved,  and  the  de- 
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cree  of  the  district  court  enforcing  the  or- 
der lUnrmed. — Id, 

§  32.    Rules  and  regulations  of  railroad. 

(a)  The  company  must  have  the  right 
to  make  regulations  essential  to  preserve 
order  at  its  depots. — ^Union  Depot  A  R.  Ck>. 
V.  Smith.  16  C.  361.  370,  27  P.  829. 

§88.    Rate  of  speed. 

(a)  The  law  places  no  restriction  upon 
the  rate  of  speed  at  which  railroad  trains 
may  be  run  across  the  country  outside  of 
incorporated  cities  or  towns  which  have  pre- 
scribed a  limit  to  such  speed  within  such  mu- 
nicipalities, and  no  rate  of  speed  is  per  se 
negligence  except  where  the  law  of  the  state, 
or  municipal  corporation  authorized  to  do 
so.  has  prescribed  a  limit — Chicago.  B.  k 
Q.  R.  Co.  Y.  Campbell.  34  C.  380.  83  P.  138. 

§84.    Obstructing  streets  and  highways. 

(a)  The  unauthorized  obstruction  of  a 
public  highway,  especially  if  long  continued, 
constitutes  a  public  nuisance.  A  railroad 
having  obtained  a  right  of  way  through  a 
street  is  not  authorized  to  continuously 
blockade  the  intersection  with  another  street 
Obstructions  by  the  railroad  must  not  per- 
manently interfere  with  the  ordinary  uses 
of  the  crossing. — Jackson  v.  Kiel.  13  C.  378. 
22  P.  504. 

(b)  If  a  railroad  leaves  its  cars  standing 
on  the  track  so  as  to  improperly  obstruct 
travel,  the  abutting  lot  owners  may  recover 
for  such  improper  use  of  the  street,  and  the 
cause  of  action  for  such  injuries  arises  as 
often  as  and  whenever  they  occur;  and  for 
each  day's  continuance  of  the  wrong  a  new 
cause  of  action  arises.  But  it  is  not  an 
improper  use  of  the  street  to  run  trains  at 
night,  to  run  heavy  fireight  trains,  and  to 
ring  bells  and  sound  whistles. — ^Frankle  v. 
Jackson.  30  F.  398. 

§  85.    Unlawful  use  of  streets. 

(a)  Acquiescence  by  the  municipal  au- 
thorities in  the  unlawful  use  of  the  streets 
of  a  city  by  a  railroad  company  for  a  con- 
siderable time,  to  a  limited  extent,  is  no 
waiver  of  public  right;  and  where  an  at- 
tempt is  afterwards  made  to  so  increase  the 
improper  occupation  of  the  streets  as  to 
materiidly  interfere  with  public  travel,  the 
municipality  may  by  ordinance  prohibit  the 
wrong,  and  impose  a  penalty  for  the  viola- 
tion of  such  ordinance. — Colorado  &  South- 
em  R.  Co.  V.  Ft.  Collins,  62  C.  281,  289.  121 
P.  747. 

§  86.    Actions  for  damages  resulting  from  oper- 
ation. 

(a)  In  an  action  to  recover  damages  in 
trespass  on  the  case  for  alleged  injuries  to 
the  property  and  business  of  plaintiff  the 
defendant  offered  in  evidence  the  ordinance 
authorizing  it  to  construct  and  operate  its 
railroad  through  and  across  a  particular 
street;  also  offered  to  prove  compliance  with 
the  ordinance  in  every  respect.  The  rejec- 
tion of  such  evidence  held  to  be  erroneous. — 
Colo.  C.  Ry.  V.  Mollandin,  4  C.  154. 

(b)  Where  a  railroad  continually  ob- 
structs a  street  crossing,  and  a  lot  owner 
suffers  peculiar  injury  therefrom  not  shared 


by  the  general  public,  he  is  entitled  to  c<Hn- 
pensation. — Jackson  v.  Kiel.  13  C.  378,  22 
P.  504. 

(c)  The  measure  of  damages  in  a  case  of 
continued  obstruction  of  a  street  by  a  rail- 
road is  the  difference  in  rental  value  occa- 
sioned by  the  nuisance  or  obstruction; 
though  under  proper  circumstances  the  re- 
covery may  take  a  wider  scope. — Id. 

(B)      LIABILITY   FOR   INJURIES   IN 
GENERAL. 

§87.    Companies  permitting  use  of  road  by 
others. 

(a)  Where  one  railroad  company  allovrs 
another  to  use  its  track  upon  certain  terms, 
both  companies  are  liable  for  injury  result- 
ing from  the  negligent  condition  of  the  track. 
The  liability  is  joint  against  both  companies, 
or  single  against  either. — Denver  A  Rio  G. 
R.  Co.  V.  Sullivan,  21  C.  302,  41  P.  50L 

(b)  A  railroad  company  which  admits 
another  to  the  joint  use  of  its  tracks  is  liable 
for  the  negligence  of  the  (me  to  which  such 
permission  is  extended,  in  the  operation  of 
its  trains  thereon. — Willson  v.  Colorado  it 
So.  R.  Co.,  57  C.  303,  142  P.  174. 

(c)  Certain  railway  tracks  of  the  Colo- 
rado &  Southern  Company  were  operated 
jointly  by  that  company  and  the  receiver  of 
the  Colorado  &  Northwestern  Company.  By 
the  negligence  of  the  receiver  plaintifTs 
intestate  came  to  his  death.  The  title  of  the 
Colorado  &  Northwestern  Company  was  aft- 
erwards purchased  by  the  D.  B.  k  W.  Co. 
at  a  sale  made  pursuant  to  the  decree  in  a 
foreclosure  suit  in  which  the  receiver  was 
appointed,  "subject  to  the  liabilities  of  the 
receiver  incurred  in  operating,"  etc.  Held, 
that  the  Colorado  &  Southern  Company  hav- 
ing admitted  the  receiver  to  a  joint  occupa- 
tion of  the  tracks,  with  itself,  it  was  liable 
for  his  neglect;  that  the  D.  B.  &  W.  Co.  was 
liable,  by  the  terms  of  its  purchase;  that 
each  being  liable  for  the  same  event,  they 
were  properly  united,  and  there  was  no  mis- 
joinder either  of  parties  or  causes  of  action. 
—Id. 

§88.  Effect  of  operation  of  road  by  receiver, 
(a)  In  the  absence  of  a  statute  to  the 
contrary  a  railway  company  is  not  liable  for 
the  negligence  of  a  receiver  in  charge  of  its 
property. — ^Willson  v.  Colorado  k  So.  R.  Co., 
67  C.  303.  142  P.  174. 

§89.  Liability  for  negligence  of  employee 
when  upon  tracks  of  another  company, 
(a)  The  switching  crew  of  a  railway  com- 
pany was  accustomed  to  operate  cars  and 
engines  upon  certain  tracks,  the  property  of, 
and  within  the  private  premises  of,  a  mining 
company,  but  connected  with  those  of  the 
railroad  company.  The  crew  so  employed 
were  in  the  general  service  of  the  railway 
company,  operated  under  its  rules,  were 
borne  upon  its  payrolls,  and  the  cars  and 
engines  were  the  property  of  that  company. 
Held,  that  though  while  so  employed,  the 
crew  acted  under  the  direction  of  the  min- 
ing company  as  to  where  cars  should  be  set, 
they  were  still  the  servants  of  the  railroad 
company,  and  that  company  was  liable  for 
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their  n^lects. — Colorado  Midland  Ry.  Co,  ▼. 
Edwards.  24  A.  360,  134  P.  248. 

§40.    Acddents  to  licensees  or  trespassers. 

(a)  Where  a  movahle  truck  was  in  a 
narrow  space  between  tracks  and  was  strnck 
by  one  of  the  cars  and  hurled  against  de- 
ceased a  verdict  of  negligence  was  justified. 
— Denver  A  Rio  G.  R.  Co.  v.  Spencer,  27  C. 
313,  61  P.  606. 

(b)  While  one  who  voluntarily  drives  his 
team  upon  the  property  of  a  railroad  com- 
pany or  in  proximity  to  its  engines  while  in 
operation,  must  be  charged  with  knowledge 
of  the  sounds  and  noises  that  are  ordinarily 
incident  to  such  operation,  and  assumes  the 
risk  of  his  team  becoming  frightened  by 
such  noises,  yet  where  imusual  or  unneces- 
sary noises  are  made,  or  noises  are  made 
in  a  wrongful  and  negligent  manner,  the 
company  may  be  liable  for  injuries  done  in 
consequence  thereof. — ^Allen  v.  Florence  & 
C.  C.  R.  Co..  15  A.  213,  61  P.  491. 

§41.    Contribntory  negligence  of  person  in- 
jured. 

(a)  The  fact  that  a  party  lawfully  at  a 
depot  is  near  a  movable  truck  which  a  train 
is  passing  is  not  conclusive  evidence  that  he 
was  aware  of  imminent  danger,  and  he  is 
not  necessarily  guilty  of  contributory  negli- 
gence.— Denver  &  Rio  G.  R.  Co.  v.  Spencer, 
27  C.  313,  61  P.  606. 

(b)  Plaintiff,  who  was  familiar  with  de- 
fendants yards  and  with  their  custom  of 
switching  cars,  drove  into  the  yard  to  get 
a  load  of  coal  from  a  car  and  drove  upon  the 
track  on  which  defendant's  employees  were 
switching  cars  without  stopping  and  listen- 
ing and  without  looking  in  the  direction 
where  he  knew  they  were  switching  cars, 
and  while  crossing  the  track  was  struck  by 
a  loose  car  running  on  the  track,  which  was 
being  switched,  and  was  injured.  If  he  had 
looked  up  the  track  the  way  the  car  was 
coming  before  going  upon  the  track  he  could 
have  seen  the  car  in  time  to  have  avoided 
the  injury.  Held,  that  plaintiffs  own  negli- 
gence contributed  to  the  injury,  and  that  he 
is  not  entitled  to  recover. — Colorado  &  South- 
em  Ry.  Co.  V.  Sonne,  34  C.  206,  83  P.  383. 

(C)    ACCIDENTS  AT  CROSSINGS. 

§  42.    Mutual  rights  and  duties  at  crossings. 

(a)  The  rights  and  duties  of  a  railway 
company  and  a  traveler  at  a  street  crossing 
are  reciprocal.  No  greater  degree  of  care 
is  imposed  upon  one  than  the  other.  The 
traveler  has  the  right  to  assume  that  the 
statutory  signal  of  the  approach  of  a  train 
will  be  given,  and  that  trains  will  not  be 
operated  at  a  prohibited  rate  of  speed;  and, 
if  ignorant  of  any  violation  of  its  duty  by 
the  railway  company,  he  exercises  reasona- 
ble care,  he  is  not  negligent.  The  doctrine 
of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Crisman,  19 
C.  30,  34  P.  286,  reiterated.— Nichols  v.  Chi- 
cago, B.  A  Q.  R.  Co.,  44  C.  501,  508,  98  P.  808. 

(b)  To  suddenly  set  in  motion  over  a 
much  frequented  crossing  of  a  public  street, 
without  signal  or  warning,  a  long  train  of 
freight  cars  which  have  been  standing  for 
from  fifteen  minutes  to  a  half  hour,  with  the 
caboose  or  rear  car  upon  such  crossing,  but 


at  such  distance  from  the  planked  way  as 
to  afford  ample  opportunity  for  the  passage 
of  vehicles,  is  negligence  as  to  the  public — 
Colorado  &  So.  R.  Co.  v.  Chiles,  50  C.  191, 
199,  114  P.  661. 

(c)  A  railway  company  is  not  responsi- 
ble for  fright  occasioned  to  the  horse  of  a 
traveler  upon  the  highway,  by  the  giving, 
at  the  prescribed  distfmce,  of  the  statutory 
signal,  by  a  train  approaching  such  highway. 
—Colorado  &  So.  R.  Co.  v.  Lauter,  21  A.  121, 
121  P.  137. 

§43.    Violation  of  municipal  ordinances. 

(a)  Municipal  ordinances  requiring  the 
ringing  of  the  bell  whenever  a  steam  engine 
is  approaching  a  crossing,  and  requiring  the 
presence  of  a  flagman  at  important  crossings, 
are  reasonable  and  proper  regulations;  and 
failure  by  a  railway  company  to  observe 
such  an  ordinance  is  negligence. — Denver  A 
Rio  G.  R.  Co.  V.  Ryan,  17  C.  98.  28  P.  79. 

(b)  The  operation  of  a  railway  train  at 
a  speed  prohibited  by  local  ordinance,  is 
negligence.— Nichols  v.  Chicago,  B.  A  Q.  R. 
Co.,  44  C.  501,  98  P.  808. 

§44.    Care  required  when  approaching  cross- 
ing. 

(a)  Where  one  approaching  a  railroad 
crossing  is  prevented,  by  noise,  from  hear- 
ing, and,  by  obstruction,  from  seing,  an 
approaching  train,  it  is  his  duty  to  resort  to 
other  means  of  ascertaining  whether  a  train 
is  approaching,  and,  after  passing  such  ob- 
struction and  noise,  should  stop  and  look 
and  listen  before  venturing  upon  the  track. 
— Colorado  &  Southern  R.  Co.  v.  Thomas, 
33  C.  517,  81  P.  801. 

(b)  Duty  of  the  engineer  approaching  a 
highway  crossing. — Nichols  v.  Chicago,  B.  & 
Q.  R.  Co.,  44  C.  501,  516,  98  P.  808. 

§  45.    Duty  to  stop,  look,  and  listen. 

(a)  It  is  negligence  for  a  person  to  go, 
stand,  or  be  upon  the  track  of  a  railroad 
without  keeping  watch  both  ways  for  trains; 
also,  it  is  the  duty  of  a  person  going  upon 
a  railroad  track  to  look  and  listen  for  the 
approach  of  trains  and  observe  the  surround- 
ings, and  a  failure  so  to  do  is  negligence. — 
Denver  &  Rio  G.  Ry.  Co.  v.  Ryan,  17  C.  98, 
28  P.  79. 

(b)  Following  the  orders  of  a  flagman 
is  an  exercise  of  some  care,  but  where,  by 
looking  or  listening,  the  train  could  have 
been  seen  in  time  to  avoid  an  accident,  not 
to  do  so  is  negligence. — Denver  &  Rio  G.  R. 
Co.  V.  Gustafson,  21  C.  393,  41  P.  505. 

(c)  A  woman,  approaching  a  railroad 
crossing  on  a  public  highway,  is  bound  to 
exercise  that  degree  of  care  to  avoid  being 
injured  by  a  passing  train,  which  an  or- 
dincuily  prudent  woman  would  exercise  un- 
der the  same  circumstances.  It  is  her  duty 
to  look,  and  to  continue  to  look,  in  both 
directions,  as  well  as  listen,  until  she  reaches 
a  point  in  such  proximity  to  the  track  that 
further  looking  and  listening  is  not  reason- 
ably necessary;  and  it  is  conclusively  pre- 
sumed that  she  saw  what  was  reasonably 
visible,  and  heard  what  was  reasonably  audi- 
ble, regardless  of  whether  she  actually  saw 
or  heard. — Id. 
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§46.    Reliance  on  precautions  on  pait  of 

railroad  company. 

(a)  Whether  or  not  it  is  negligence  in 
one  attempting  to  cross  a  railroad  track  to 
rely  upon  the  signals  of  a  flagman,  without 
looking  and  listening  for  approaching  trains, 
is  a  question  of  fact  for  the  Jury. — Denver  ft 
Rio  G.  R.  Co.  y.  Gustafson,  21  C.  393,  41 
P.  506. 

(b)  Where,  in  an  action  for  injuries  re- 
ceived by  plaintiff  at  a  railroad  crossing, 
plaintiff  testified  that  he  did  not  see  the 
train  which  collided  with  his  wagon,  he  can- 
not be  heard  to  say  that  in  passing  over  the 

^  crossing  ahead  of  the  train  he  relied  on  a 
city  ordinance  prohibiting  the  operation  of 
trains  at  more  than  six  miles  per  hour  at 
that  point,  since  a  party  cannot  excuse  his 
act  by  reliance  upon  that  which,  according 
to  his  own  statement,  is  not  a  fact. — ^Wester- 
kamp  Y.  C.  B.  &  Q.  Ry.  Co.,  41  C.  290,  298, 
92  P.  687. 

(c)  A  traveler  attempting  to  cross  a  rail- 
way track  where  no  train  is  within  the 
distance  which,  moving  at  the  speed  allowed 
by  law,  the  train  will  require  to  reach  the 
crossing,  is  not  negligent  He  is  not  bound 
to  anticipate  that  the  train  will  approach  at 
an  unlawful  speed. — ^Nichols  v.  Chicago,  B. 
&  Q.  R.  Co.,  44  C.  501.  513,  98  P.  808. 

§  47.    Proximate  cause  of  injury. 

(a)  A  railroad  company  is  not  liable  in 
damages  for  the  results  of  an  accident  at  a 
crossing  by  reason  of  a  failure  to  give  signals 
of  an  approaching  train,  unless  that  be  the 
proximate  cause  of  the  injury,  and  there  be 
no  such  contributory  negligence  by  the  plain- 
tiff as  will  prevent  his  recovery. — Chicago, 
R.  I.  A  P.  R.  Co.  V.  CHsman,  19  C.  30,  34 
P.  286. 

(b)  Where  the  evidence  showed  that  de- 
fendant was  running  its  train  over  the 
streets  of  a  city  at  an  excessive  rate  of  speed 
and  that  plaintiff's  team  became  frightened 
at  the  noise  of  the  train  and  escaping  steam, 
and  threw  plaintiff  upon  the  track  in  front 
of  the  engine  and  it  ran  over  him  and  plain- 
tiff testified  that  if  the  train  had  not  been 
running  at  a  greater  rate  of  speed  than  that 
allowed  by  the  city  ordinances  he  could 
have  gotten  out  of  its  way,  a  finding  by  the 
jury  that  the  running  of  the  train  at  an  ex- 
cessive rate  of  speed  in  violation  of  the  city 
ordinances  was  the  direct  and  proximate 
cause  of  the  injury  will  not  be  disturbed  on 
the  ground  that  the  evidence  does  not  sus- 
tain it— Colo.  Mid.  Ry.  Co.  v.  Robbins,  30 
C.  449,  71  P.  371. 

§48.  Injury  avoidable  notwithstanding  con- 
tributory negligence, 
(a)  Ordinary  care  depends  on  the  cir- 
cumstances of  the  particular  case.  A  trav- 
eler whose  vehicle  breaks  down,  or  is  stalled, 
upon  a  railway  crossing  is  bound  only  to 
ordinary  diligence  to  avoid  injury  from  pass- 
ing trains;  and  it  seems  that  the  railway 
company  is  bound  only  to  the  same  degree 
of  diligence  to  avoid  doing  him  injury.  Plain- 
tiff's wagon,  heavily  loaded,  broke  down  upon 
a  crossing  of  defendant's  railway.  While 
plaintiff  was  transferring  the  load  to  another 
wagon  defendant's  train,  having  taken  water 


at  a  stfmd-pipe  1,000  feet  from  the  croesins* 
proceeded  at  speed,/ without  giving  any  sig- 
nal, or  keeping  any  lookout,  crashing  into 
and  destroying  the  wagons  as  they  stood 
upon  the  crossing.  Defendant's  servants  in 
charge  of  the  train  knew  that  the  crossing: 
was  constantly  thronged  with  passing  teams. 
It  was  hear  mid-day,  and  the  crossing  was  in 
plain  view  of  the  fireman  upon  the  engine. 
almost  from  the  moment  of  leaving  the 
stand-pipe.  Held  defendant  was  chargeable 
with  negligence.  That  the  jury  might  have 
found  that  plaintiff  was  entitled  to  assume 
that  the  servants  of  defendant  would  see 
and  take  notice  of  his  perilous  position,  and 
stopped  the  train  in  time  to  avoid  doing  him 
injury;  and  that  he  was  not  to  be  declared 
guilty  of  contributory  negligence,  as  matter 
of  law,  in  failing  to  signal  the  train. — Great 
Western  Ry.  Co.  v.  Drorbaugh,  24  A.  188, 134 
P.  168. 

§  49.    Actions  for  injuries— evidence  in  general. 

(a)  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  traveler  at  a  crossing, 
evidence  reviewed  and  held  sufficient  to  sus- 
tain a  finding  that  defendant's  servants  were 
negligent  in  failing  to  stop  the  train  after 
discovering  plaintiff's  peril. — D.  A  R.  G.  R. 
R.  Co.  V.  Mitchell,  42  C.  43,  46,  94  P.  289. 

(b)  In  an  action  for  the  negligence  of 
a  railway  company  by  which  a  traveler  is 
injured  at  a  street  crossing,  a  local  ordi- 
nance prescribing  the  speed  of  trains  is  ad- 
missible.— Nichols  V.  Chicago,  B.  A  Q.  R. 
Co.,  44  C.  501,  98  P.  808. 

(c)  Plaintiff,  injured  at  a  street  crossing 
by  a  train  approaching  at  excessive  speed, 
may  show  that  this  train  was  hidden  by 
another,  as  he  approached  the  crossing,  in 
explanation  of  his  failure  to  see  it — Id. 

(d)  Where  a  traveler  upon  a  highway 
was  injured  at  a  railroad  crossing,  in  conse- 
quence of  alleged  negligent  operation  of  a 
train  upon  the  railroad,  the  speed  of  the 
train  may  be  considered  in  connection  with 
other  circumstances — for  example,  that 
proper  signals  were  not  given,  that  the  cross- 
ing was  known  to  be  a  dangerous  one,  by 
reason  of  obstructions  to  the  view  between 
the  highway  and  the  railroad,  and  that  the 
train  was  approaching  the  crossing,  upon  a 
down  grade,  at  a  greater  speed  than  was 
customary  upon  that  part  of  the  railroad. — 
Colo.  &  So.  Ry.  Co.  v.  Lauter,  21  A.  101,  121 
P.  137. 

§  50.    Questions  for  court  and  jury. 

(a)  Plaintiff,  in  an  inclosed  milk  wagon 
and  before  daylight,  with  knowledge  that  a 
train  was  about  due,  approached  a  railroad 
crossing.  He  testified  that  when  190  feet 
from  the  track  he  commenced  looking  toward 
the  east,  and  when  within  50  or  60  feet  he 
stopped,  looked,  and  listened,  but  neither 
heard  nor  saw  a  train,  although  he  noticed 
the  switch  and  other  lights  between  one-, 
quarter  and  one-half  mile  east  of  the  cross- 
ing, and  that  he  continued  to  look  and  listen 
until  within  25  or  30  feet  of  the  crossing, 
but  saw  no  train  until  just  as  his  horses 
started  to  cross  the  track,  when  the  head- 
light of  the  locomotive  approaching  from 
the  east  flashed  on  him,  and  he  was  struck. 
The  railroad  was  on  a  fill,  and  the  crossing 
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was  but  a  short  distance  west  of  a  bridge 
oyer  a  river,  and,  from  a  point  26  feet  be- 
fore reaching  the  track,  plaintiff's  view  was 
unobstructed  for  an  indefinite  distance  to- 
ward the  east,  and  a  witness  who  was  in 
advance  of  plaintiff  between  100  and  200 
feet  noticed  the  train  approaching  as  he 
crossed  the  track,  when  it  was  then  between 
a  quarter  and  a  half  mile  away.  Held,  that, 
as  plaintiff  must  have  seen  the  train  if  he 
had  looked  as  he  testified,  he  was  negligent 
as  a  matter  of  law,  and  could  not  recover. — 
Westerkamp  v.  C,  B.  A  Q.  Ry.  Co.,  41  C.  290, 
295,  92  P.  687. 

(b)  Plaintiff  approached  the  tracks  of 
defendant's  railroad  where  it  entered  into 
the  puUic  highway.  He  saw  a  train  nearly 
three  hundred  feet  away,  going  upon  a 
switch.  Local  ordinances  limited  the  speed 
of  trains  to  ten  miles  per  hour.  Plaintiff 
walked  along  and  near  to  the  track  a  very 
few  feet  and  then  attempted  to  cross  it; 
looking  back,  discovered  a  train  approaching 
at  great  speed.  He  was  unable  to  escape  it, 
and  was  struck  and  injured.  The  train 
which  struck  him  had  been  behind  that 
which  went  upon  the  switch,  and  so  was 
hidden  from  view.  Whether  he  was  negli- 
gent was  left  to  the  jury. — Nichols  v.  Chi- 
cago, B.  A  Q.  R.  Co.,  44  C.  501.  511,  98  P. 
808. 

(c)  The  rule  heretofore  prescribed  as  to 
the  care  for  his  own  safety,  required  of  the 
traveler  approaching  a  railway  crossing,  Is 
not  to  be  relaxed  or  modified;  but  what 
measure  of  caution  is  required  of  him  de- 
pends upon  the  circumstances  of  the  case. 
What  may  be  due  care  in  one  case  may  be 
negligence  in  another.  Where  a  train  of 
freight  cars  of  great  length  had  been  stand- 
ing for  from  fifteen  minutes  to  a  half  hour 
with  the  rear  car  in  a  frequented  street 
crossing,  but  far  enough  from  the  planked 
way  to  give  ample  room  for  the  passage  of 
vehicles,  with  no  fiagman  or  member  of  the 
train  crew  present,  nor  any  other  indication 
that  the  train  was  about  to  be  set  in  motion, 
the  situation  was  held  to  extend  to  the  pub- 
lic an  assurance  that  a  crossing  might 
safely  be  attempted;  and  that,  although  the 
view  towards  the  head  of  the  train  was  ob- 
structed, the  traveler  was  not,  as  matter  of 
law,  guilty  of  contributory  negligence  in  not 
stopping;  that  the  question  was  properly  left 
to  the  jury.— Colorado  &  So.  R.  Co.  v.  Chiles, 
50  C.  191,  200,  114  P.  661. 


§51. 


•  Instructions. 


(a)  An  instruction  in  an  action  against 
a  railroad  company  to  recover  for  personal 
injuries,  which  casts  upon  the  plaintiff  the 
burden  of  proof  to  show  that  he  was  not 
guilty  of  contributory  negligence,  is  errone- 
ous.— Chicago,  R.  I.  &  P.  R.  Co.  v.  Nuney,  19 
C.  36,  34  P.  288. 

(b)  In  an  action  against  a  railroad  com- 
I>any  for  a  death  caused  by  collision  with 
its  train,  where  the  evidence  conclusively 
showed  that  it  was  impossible  for  the  engi- 
neer to  have  avoided  the  collision  after  he 
discovered  the  dangerous  situation  of  the  de- 
ceased, it  was  misleading  to  submit  that 
proposition  to  the  jury,  although  the  instruc- 
tion was  correct,  as  an  abstract  proposition 


of   law. — Colorado    A    Southern    R.    Co.    v. 
Thomas.  33  C.  517,  81  P.  801. 

(D)  INJURIES  TO  PERSONS  ON  OR 
NEAR  TRACKS. 

§  58.    Care  required  in  general 

(a)  A  railway  company  has  the  un- 
doubted right  to  the  exclusive  use  of  its 
roadway,  except  at  public  crossings  for  the 
unimpeded  passage  of  its  trains;  but  not- 
withstanding this  right,  the  company  is  still 
bound  to  use  ordinary  care  to  avoid  injury 
to  persons  who  may  be  upon  or  near  the 
track.— Kansas  Pac.  R.  Co.  v.  Ward,  4  C.  30. 

§  63.    Care  required  as  to  licensees. 

(a)  Where  a  railroad  company  repeat- 
edly protested  against  the  use  of  its  track 
for  a  foot  path  and  did  all  that  might  rea- 
sonably be  expected  under  the  circumstances 
to  warn  the  public  against  such  use,  people 
using  the  track  against  such  protest  and 
warning  could  not  acquire  the  rights  of 
licensees.— Denver  A  Rio  G.  R.  Co.  v.  Buf- 
fehr,  30  C.  27,  69  P.  582. 

(b)  When,  for  a  considerable  period,  nu- 
merous persons  have  been  accustomed  to 
walk  across  or  along  a  railroad  track  be- 
tween given  points,  those  in  charge  of  pass- 
ing trains  are  required  to  take  notice  of 
such  fact,  and  to  use  reasonable  precautions 
to  prevent  injury  to  persons  whose  probable 
presence  on  the  track  should  be  anticipated. 
— Gamer  v.  Trumbull,  94  F.  321. 

§  54.    Mode  of  running  trains  or  cars. 

(a)  It  is  not  negligence  per  se  for  a 
railroad  to  use  a  flying  switch.  And  the 
user  of  the  track  by  some  of  the  public  im- 
poses no  greater  burden  on  the  company. — 
Colorado  Cent.  R.  Co.  v.  Holmes,  5  C.  197, 
204,  517. 

(b)  In  an  action  against  a  railway  com- 
pany to  recover  for  injuries  caused  by  a  col- 
lision with  a  car  loaded  with  coal  which  had 
escaped  from  the  side  track  and  run  upon 
the  main  track;  Held,  to  be  no  error  to 
charge  that  the  railway  company  is  bound 
to  keep  its  track  clear  from  obstructions,  and 
to  see  that  the  cars  which  it  uses  on  side 
tracks  are  secured  in  place. — ^U.  P.  Ry.  v. 
Harris,  158  U.  S.  326. 

§  55.    Signals  and  lookouts. 

(a)  It  is  the  unquestionable  duty  of  those 
operating  a  locomotive  to  keep  a  lookout  in 
passing  the  streets  of  a  village  or  town,  or 
other  place  where,  with  the  acquiescence  of 
the  railway  company  the  public  have  for  a 
long  time  been  accustomed  to  cross  its 
tracks.  If  a  person,  being  upon  the  track, 
at  such  a  place  is  injured  or  killed  by  the 
train,  by  reason  of  a  neglect  to  keep  such 
outlook,  and  so  discover  him  in  time  to 
avoid  the  accident,  the  railway  company  is 
not  exonerated  by  the  exercise  of  all  dili- 
gence on  the  part  of  the  engineer  and  fire- 
man, after  the  person  is  seen. — Catlett  v. 
Colorado  &  Southern  Ry.  Co.,  56  C.  463,  139 
P.  14. 

(b)  A  railway  company  switching  cars 
within  the  premises  of  a  mining  company  at 
a  time  when,  as  those  in  charge  of  the  work 
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are  aware»  the  employes  of  the  mining  com- 
pany are  liable  to  be  upon  or  in  proximity 
to  the  tracks,  are  under  a  manifest  duty  to 
give  a  signal  or  warning  when  a  car  is  to  be 
set  in  motion;  failing  in  this  the  railway 
company  is  liable  for  an  Injury  to  a  servant 
of  the  mining  company,  who,  without  fault 
upon  his  part,  is  injured  by  the  neglect — 
Colorado  Midland  Ry.  Co.  v.  Edwards,  24  A. 
350,  134  P.  248. 

§56.    Contributory   negligence   of   person   in- 
jured. 

(a)  A  qualification  of  the  rule  as  to  con- 
tributory negligence  pertains  only  in  cases 
where  the  company  has  notice  of  the  dan- 
gerous situation  of  the  party  injured  in  time 
to  avoid  the  collision  by  the  exercise  of  or- 
dinary care,  and  is  guilty  of  such  conduct 
as  will  imply  an  intent  or  willingness  to 
cause  an  injury. — Colo.  Cent.  R.  Co.  v. 
Holmes,  5  C.  197;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Crisman,  19  C.  30,  34  P.  286. 

(b)  A  person  who  went  upon  a  railroad 
track  600  feet  from  and  in  plain  view  of  a 
station  at  which  a  passenger  train  was  then 
standing  and  walked  along  the  track  be- 
tween the  rails  in  the  direction  the  train 
was  headed,  with  an  umbrella  raised  and 
thrown  across  her  shoulder  and  without 
looking  back  and  was  run  over  by  the  train 
about  150  or  160  feet  from  where  she  entered 
upon  the  track  was  as  matter  of  law  guilty 
of  contributory  negligence,  although  she  tes- 
tified that  when  she  went  upon  the  track 
she  looked  both  ways  and  saw  no  train. — 
Denver  &  Rio  G.  R.  Co.  v.  Buffehr,  30  C.  27, 
69  P.  582. 

§  57.    Care  required  of  persons  on  or  near 

tracks. 

(a)  On  a  railroad  track,  where  cars  fre- 
quently pass,  every  one  is  bound  to  be  vigi- 
lant in  his  own  protection,  according  to  the 
common  experience  of  men  of  ordinary  pru- 
dence under  like  circumstances,  but  the  want 
of.  such  vigilance  is  matter  of  defense  in  an 
action  against  the  railroad  company  to  re- 
cover damages  for  injuries  sustained  because 
of  its  negligence. — ^Kansas  P.  Ry.  v.  Twom- 
bly,  3  C.  125. 

(b)  The  same  diligence  to  look  out  for 
cars  is  not  required  of  a  footman  crossing 
tracks  in  a  city  which  might  be  required  in 
the  country. — Id. 

(c)  Negligence  on  the  part  of  a  railroad 
company  will  not  excuse  a  traveler  approach- 
ing a  crossing  from  using  proper  care  on 
his  part  to  avoid  danger,  and  there  can  be 
no  recovery  if  he  fails  to  do  so,  if  such  fail- 
ure contributes  to  the  injury. — Chicago,  R.  I. 
&  P.  R.  Co.  V.  Crisman,  19  C.  30,  34  P.  286; 
Id.  V.  Nuney,  19  C.  36,  34  P.  288. 

(d)  A  person  about  to  cross  a  railroad 
track  is  bound  to  exercise  greater  care  when 
the  view  of  the  track  is  obstructed  than 
would  be  otherwise  required.  Under  such 
circumstances,  he  should  if  necessary  stop 
and  listen  for  approaching  trains  before  at- 
tempting to  cross. — Chicago,  R.  I.  A  P.  R. 
Co.  V.  Nuney.  19  C.  36,  34  P.  288;  Id.  v. 
Crisman,  19  C.  30,  34  P.  286. 


§58.  Injury  avoidable  notwithstandins  con<i 
tributory  negligence, 
(a)  Though  the  person  injured  or  killed 
is  upon  the  track  by  reason  of  his  intoxicft^ 
tion,  and  is  a  trespasser,  the  company  14 
still  liable,  if,  by  due  diligence,  his  presence 
might  have  been  discovered  in  time  to  have 
stopped  the  train  and  removed  him. — Cat* 
lett  V.  Colorado  A  Southern  R.  Co..  56  C 
463,  139  P.  14. 

§59.  Wilful  or  wanton  acts  and  gross  negli- 
gence, 
(a)  Plaintiff,  being  clearly  guilty  of  coo- 
tributory  negligence,  cannot  recover  for  an 
injury  received  from  a  moving  railroad  train, 
unles  wantonness  or  gross  negligence  on  the 
part  of  employees  operating  the  train  be 
established. — Kennedy  v.  Denver,  South  Park 
&  Pacific  Ry.  Co.,  10  C.  493,  16  P.  210. 

§  60.  Attions  for  injuries — parties — ^joining  re- 
ceiver and  purchaser  at  foredosiire 
sale. 

(a)  Where  a  foreclosure  sale  of  a 
railroad  was  made  conditioned  that  the  pur- 
chaser should  pay  all  indebtedness,  obliga- 
tions or  liabilities  legally  contraicted  or 
incurred  by  the  receiver,  to  the  extent  that 
the  assets  or  proceeds  in  the  hands  of  the 
receiver  were  insufficient  for  that  purpose,  it 
was  not  a  misjoinder,  either  of  parties  or 
causes  of  action,  to  join  such  purchaser  as  a 
codefendant  with  the  receiver  in  an  action 
of  tort  for  damages  for  the  death  of  a  pas^ 
senger  caused  by  a  wreck  on  the  railroad 
while  it  was  being  operated  by  the  receiver. 
—Denver  &  Rio  G.  R.  Co.  v.  Gunning,  33  C. 
280,  80  P.  727. 

(b)  Where  the  purchaser  of  a  railroad  at 
a  foreclosure  sale  under  a  decree  of  the  fed- 
eral court,  assumed  the  liabilities  incurred 
by  the  receiver  while  operating  the  road, 
the  state  district  court  has  jurlsdicticm  of  an 
action  against  such  purchaser  for  damages 
for  the  death  of  a  passenger,  caused  by  a 
wreck  on  the  railroad  while  being  operated 
by  the  receiver. — Id. 

§61.    Pleading. 

(a)  The  complaint  in  an  action  against 
a  railroad  company  alleged  that  plaintiff  and 
others  were  constructing  a  telegraph  line 
along  defendant's  right  of  way,  and  that 
through  an  arrangement  made  by  the  tele- 
graph company,  for  whom  they  were  work- 
ing, defendant  furnished  them  with  a  hand 
car  to  use  in  going  to  and  from  their  work 
over  defendant's  track;  that  when  they  were 
coming  in  from  work  one  evening,  and  after 
they  had  entered  the  city  and  were  approach- 
ing the  station,  the  hand  car  was  struck  by 
a  train  coming  from  behind  them,  and 
thrown  from  the  track,  killing  one  of  the 
men  and  injuring  plaintiff;  that  the  train 
was  not  on  regular  time,  was  running  at 
a  much  greater  speed  than  permitted  by 
the  city  ordinances,  which  were  set  out, 
and  that  it  failed  to  give  any  of  the 
station  or  crossing  signals  required  by  said 
ordinances,  by  reason  of  which  facts  plaintiff 
and  his  companions,  who  were  facing  the 
other  way,  did  not  know  of  its  approach 
until  they  were  struck;  also  that  the  engi- 
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neer  could  have  seen  them  for  half  a  mile 
before  striking  their  car.  Held,  that  such 
complaint  was  not  subject  to  a  general  de- 
murrer on  the  ground  that  it  did  not  state 
facts  constituting  a  cause  of  action. — Rey- 
nolds T.  Mink,  111  F.  692. 

§68.    Evidence. 

(a)  Train  running  backwards— no  look- 
out— ^beam  projecting  laterally  from  car — 
these  incidents  held  of  material  weight  in 
an  action  for  negligent  killing  of  person 
alongside  track. — Kansas  P.  Ry.  v.  Ward,  4 
C.  34. 

(b)  Where  plaintiffs  witnesses  all  testi- 
fied that  a  train  by  which  he  was  injured 
was  running  very  fast  and  one  who  had  been 
a  locomotive  fireman  testified  that  it  was 
running  18  or  20  miles  an  hour,  and  defend- 
ant's witnesses  who  were  running  the  train 
testified  that  in  their  opinion  it  was  not 
running  over  six  miles  an  hour,  which  was 
the  limit  fixed  by  the  city  ordinance,  a  find- 
ing of  the  jury  that  the  train  was  being  run 
at  An  excessive  rate  of  speed  will  not  be 
disturbed  because  defendant's  witnesses  were 
more  capable  of  judging  of  the  speed  of  the 
train  than  were  plaintiffs  witnesses. — Colo. 
Midland  Ry.  Co.  v.  Robbins,  30  C.  449,  71 
P.  371. 

(c)  Where  the  evidence  in  an  action  for 
injuries  at  a  crossing  showed  that  there  was 
no  obstruction  between  a  runaway  horse  on 
which  plaintiff  was  riding  and  the  cab  of 
defendant's  engine,  and  defendant's  fireman 
testified  that  he  saw  the  situation  but  did 
not  think  the  horse  was  running  away  until 
it  was  too  late  to  stop  the  train,  defendant 
was  not  prejudiced  by  the  court  allowing 
one  of  plaintiffs  witnesses  to  testify  that, 
in  the  position  the  fireman  occupied,  he 
could  have  seen  and  known  that  the  horse 
was  running  away,  although  the  testimony 
might  be  objectionable  as  being  merely  a 
conclusion  or  opinion. — ^Denver  &  Rio  G.  R. 
Ca  V.  Mitchell,  42  C.  43,  48,  94  P.  289. 

(d)  Where  there  was  evidence  that  de- 
fendant's train,  which  injured  plaintiff  at  a 
crossing,  was  not  stopped  as  soon  as  it  might 
have  been,  and  the  engineer  testified  that 
the  shortest  distance  in  which  such  a  train 
could  be  stopped  was  about  a  train  length, 
the  defendant  was  not  harmed  by  the  court 
allowing  the  engineer  to  be  asked  on  cross- 
examination,  "If  you  can  stop  a  moving  train 
in  the  lengtli  of  a  train,  and  you  whistled 
down  brakes  and  applied  the  air  three  or 
four  telegraph  poles  south  of  the  crossing, 
how  do  you  account  for  the  fact  that  the 
train  did  not  stop  until  the  train  got  three 
or  four  telegraph  poles  north  of  the  cross- 
ing?" although  the  ultimate  fact  of  whether 
the  train  was  stopped  within  a  reasonable 
time  and  distance  was  one  for  the  jury,  since, 
in  the  light  of  this  evidence,  such  a  question 
was  pertinent;  mqreover,  his  answer,  "I 
think  I  said  about  a  train  length,  more  or 
less,"  could  not  have  harmed  defendant. — Id. 

(e)  Proof  that  the  plaintiffs  son  was 
killed  by  a  lump  of  coal  falling  from  a  pass- 
ing locomotive  is  not  evidence  of  negligence 
on  part  of  the  railway  company,  which  must 
be  shown  in  an  action  to  recover  damages  for 
the  death,  to  warrant  a  submission  of  the 


case  to   a  jury. — ^Anderson  v.   Union   Pac, 
D.  &  G.  R.  Co.,  8  A.  521,  46  P.  840. 

§63.    Questions  for  jury. 

(a)  Whether  there  was  not  a  want  of 
ordinary  care  on  the  part  of  the  defendant 
in  this  case  in  running  a  freight  train  back- 
ward within  the  city  limits,  at  the  rate  of 
seven  or  eight  miles  an  hour,  with  many 
pedestrians  passing  along  the  side  of  its 
track,  with  a  beam  projecting  a  foot  and  a 
half  beyond  the  side  of  the  car,  without 
brakemen,  lookout  or  signal  to  give  warning, 
was  a  question  properly  submitted  to  the 
jury.— Kansas  P.  Ry.  v.  Ward,  4  C.  30. 

(b)  In  an  action  against  a  railroad  com- 
pany for  damages  for  personal  injuries 
where  the  only  acts  of  negligence  charged  in 
the  complaint  as  constituting  the  proximate 
cause  of  the  injury  were  a  failure  of  de- 
fendant's servants  to  give  notice  of  the  ap- 
proach of  the  train  and  that  its  speed  was 
greatly  in  excess  of  the  limit  prescribed  by 
the  ordinances  of  the  town  in  which  the  in- 
jury occurred,  it  was  error  to  submit  the 
case  to  the  jury  upon  the  question  of  the 
negligence  of  the  engineer  in  failing  to  see 
plaintiff  upon  the  track  or  in  failing  to  keep 
an  outlook  in  front  of  his  engine. — Denver  & 
Rio  G.  R.  Co.  V.  Buffehr.  30  C.  27,  69  P.  582. 

(c)  Action  for  an  injury  attributed  to 
n^ligence  in  the  operation  of  defendant's 
locomotive  in  switching.  Defense,  contribu- 
tory negligence.  The  evidence  examined, 
and  held  that  the  question  was  properly  left 
to  the  jury. — Colorado  Midland  Ry.  Co.  v. 
Edwards,  24  A.  350,  134  P.  248. 

(d)  The  question  being  whether  the  bell 
of  the  locomotive  was  ringing  before  and  at 
the  time  of  an  accident,  the  affirmative  testi- 
mony of  witnesses  that  it  was  ringing  is 
not  necessarily  to  be  preferred  to  that  of 
others,  who,  with  equal  opportunities,  did 
not  hear  it.  The  question  is  for  the  jury.  . 
—Id. 

§  64.    Instructions. 

(a)  In  an  action  against  a  railway  com- 
pany, the  complaint  alleged  that  while  plain- 
tiff was  riding  along  a  public  street  in  a  city 
the  defendant  negligently  caused  its  train  of 
cars  to  pass  over  the  street  at  a  reckless  and 
dangerous  rate  of  speed  in  violation  of  an 
ordinance  of  the  city;  that  defendant's  serv- 
ants observed  plaintiffs  peril  but  carelessly 
failed  to  stop  the  train  or  to  make  any  ef- 
fort to  slacken  the  speed;  that  by  reason 
of  the  noise  of  the  engine  and  cars  and  of 
the  steam  escaping  from  them  caused  by  the 
negligent  management  and  operation  of  the 
train,  plaintiffs  team  became  frightened  and 
threw  him  upon  defendant's  track  in  front 
of  the  engine  of  the  train,  which  ran  over 
and  hurt  him.  Held  that  the  specific  act 
of  negligence  pleaded  as  the  proximate  cause 
of  the  injury  was  the  excessive  speed  at 
which  defendant  ran  its  train,  in  violation 
of  the  city  ordinance,  and  that  the  other 
allegations  of  negligence  were  not  an  essen- 
tial part  of  the  cause  of  action,  and  an  in- 
struction that  confined  the  attention  of  the 
jury  to  that  specific  allegation  of  negligence 
was  not  prejudicial  to  defendant. — Colo.  Mid. 
Ry.  Co.  V.  Robbins,  30  C.  449,  71  P.  371. 
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(b)  In  an  action  against  a  railroad  com- 
pany for  an  injury  alleged  to  have  been 
caused  hy  defendant  negligently  running  its 
Iraio  over  the  streets  of  a  city  at  an  ex- 
cessive rate  of  speed  in  violation  of  the  city 
ordinances,  where  defendant  offered  no  ex- 
cuse or  explanation  for  running  at  an 
exceBsive  speed,  but  denied  that  the  train 
was  run  at  a  speed  in  violation  of  the  ordi- 
nance, an  instruction  that  told  the  jury  that 
If  th^  ordinance  of  the  city  limiting  the 
speed  of  trains  was  violated  by  defendant 
that  of  itself  was  negligence,  instead  of  tell- 
ing them  that  it  was  evidence  of  negligence, 
was  not  prejudicial  error. — Id. 

(e)  Where  plaintiff  seeing  a  train  ap- 
proaching meeting  him  in  a  narrow  street 
Jumped  from  his  wagon  and  attempted  to 
turn  tils  team  back  into  a  cross  street  and 
the  ovl deuce  showed  that  if  the  train  had 
not  been  running  at  a  greater  rate  of  speed 
thikn  was  permitted  by  the  city  ordinances 
plaintiff  would  have  succeeded  in  extricating 
himself  and  team  from  danger,  and  in  his 
efl'orts  to  save  himself  and  team  he  was  run 
over  and  injured,  an  instruction  that  if  one 
uses  bad  judgment  in  the  excitement  of  the 
moment  of  danger,  this  of  itself  does  not 
prove  negligence,  and  in  such  cases  plaintiff 
1b  only  required  to  use  ordinary  care  to  pre- 
vent injury,  was  applicable  to  the  facts  of 
the  case  and  was  not  erroneous. — Id. 

§  eS.    Verdict  and  findings. 

(a)  In  an  action  against  a  railroad  com- 
pany for  personal  injuries  where  plaintiff 
testified  that  when  he  saw  the  train  coming 
he  considered  himself  and  his  property  in 
danger  and  immediately  jumped  from  his 
wagon  and  made  an  effort  to  get  his  team 
back  to  a  cross  street,  and  that  recognizing 
his  peril  he  wanted  to  get  himself  and  his 
team  out  of  danger,  the  jury  was  justified  in 
finding  us  a  matter  of  fact  that  what  plaintiff 
did  was  done  for  the  purpose  of  saving  him- 
self from  danger,  and  not  solely  for  the  pur- 
pose of  saving  his  property. — Colorado  Mid. 
R>-  Co.  V.  Robbins.  30  C.  449,  71  P.  371. 

(E)  INJURIES  TO  ANIMALS  ON  OR 
NEAR  TRACKS. 

§  66.  Care  required  and  liability  as  to  animals 
in  general. 
(a)  When  a  railway  company,  in  the 
exercise  of  its  lawful  business,  in  running 
a  train  through  the  street  of  an  incorporated 
city  (which  prohibited  by  ordinance  certain 
animals  running  at  large),  killed  an  animal 
within  the  city  limits,  the  animal  coming 
within  the  prohibition  of  the  ordinance: 
Mf^ld,  til  at  the  company  was  liable  only  if 
the  aniniars  death  was  the  result  of  gross 
negligence  on  the  part  of  the  company's 
servants.— Denver  &  Rio  G.  R.  Co.  v.  Olsen,  4 
C.  239. 

§  67.    Effect  of  Steele  or  fence  laws. 

(a)  Mills'  (Rev.)  Stats.,  sec.  3712a,  pro- 
vides that  every  railroad  company  whose 
lines  or  any  part  thereof  are  open  to  use 
within  six  months  after  the  passage  of  the 
act,  and  every  railroad  company  whose  lines 
are  not  now  open  for  use  shall,  within  six 


months  after  its  lines  or  any  part  thereof 
are  open  to  use,  erect  and  maintain  fences 
except  at  public  crossings  and  in  incorpo- 
rated towns  or  cities,  and  such  railroad  com- 
panies shall  be  liable  for  all  damages  done 
by  their  trains  to  any  cattle  on  their  tracks, 
until  such  fences  are  so  constructed;  and 
sec.  3713,  3  Mills*  (Rev.)  Stats.,  provides 
that  any  railroad  company  operating  its 
roads  and  failing  to  fence  shall  be  absolutely 
liable  to  the  owners  of  any  such  live  stock 
killed  by  its  engines  or  cars.  ffeZd,  that 
such  provisions,  being  in  derogation  of  the 
common  law,  must  be  strictly  construed ;  and 
that,  where  a  plaintiff  elects  to  prosecute 
under  the  statute  for  the  killing  of  stock,  in 
the  absence  of  proof  that  any  of  defendant's 
lines  or  any  part  thereof  was  open  for  use 
at  the  time  of  the  passage  of  the  act  or 
within  six  months  from  its  passage,  or  from 
the  time  it  took  effect,  or  that  defendant's 
lines  were  not  open  for  use  at  the  date  of 
the  passage  of  the  act,  he  cannot  recover. — 
Colorado  &  Southern  Ry.  Co.  v.  Neville,  41 
C.  393,  92  P.  956. 

§68.    Statute  unconstitutionaL 

(a)  The  railroad  fencing  act  of  March 
14,  1902  (Laws  1902,  c.  1;  Rev.  Stats.,  sees. 
5480-5496),  is  unconstitutional. — Denver  ii 
Rio  G.  R.  Co.  V.  Moss,  50  C.  282,  286,  U5  P. 
696. 

§  69.    Injuries  on  roadbed  or  bridges. 

(a)  Where  a  horse  strayed  away  in  the 
night  a  mile  from  where  he  had  been  turned 
loose  by  the  owner,  and  was  found  by  the 
servants  of  the  railroad  company  upon  one 
of  the  bridges  on  its  track — ^a  bridge  adapted 
only  for  the  purpose  of  railway  transporta- 
tion— where  the  animal  had  broken  its  leg 
by  slipping  between  the  bridge  timbers  and 
had  to  be  killed:  Held,  that  the  company 
was  not  liable. — Denver  &  Rio  G.  R.  Co.  v. 
Chandler.  8  C.  371,  8  P.  571. 

(b)  Allowing  willows  and  weeds  to  grow 
along  the  way  of  a  railroad  affords  no  action 
for  the  killing  of  an  animal  at  the  place, 
where  it  appears  that  such  obstruction  of 
the  view  in  no  manner  contributed  to  the 
result  complained  of. — Denver  &  Rio  G.  R. 
Co.  V.  Dunn,  46  C.  150,  154,  103  P.  387. 

§  70.    Rate  of  speed. 

(a)  Plain tifTs  cow  was  struck  at  a  cross- 
ing in  a  city  by  an  engine  running  at  from 
ten  to  twelve  miles  an  hour,  which  was  much 
faster  than  allowed  by  the  city  ordinance. 
The  view  of  the  crossing  was  unobstructed 
for  two  hundred  and  fifty  feet  The  speed  of 
the  train  was  not  slackened,  nor  the  bell  or 
whistle  sounded.  Either  the  engineer  or 
fireman,  and  perhaps  both,  were  looking  out 
of  ^  the  window  at  a  public  gathering,  at  the 
time:  Held,  negligence  at  common  law.— 
Colo.  Cent  R.  Co.  v.  Caldwell,  11  C.  546,  19 
P.  542. 

(b)  Mere  proximity  of  an  animal  to  the 
track  does  not  require  an  engineer  to  check 
the  speed  of  his  train  unless  there  is  some- 
thing to  indicate  that  the  animal  may  go  on 
the  track. — Rio  Grande  Western  R.  Co.  t. 
Boyd,  44  C.  119.  124,  96  P.  781. 

(c)  A  train  running  at  a  high  rate  of 
speed  killed  an  animal  at  a  road  crossing. 
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When  the  train  was  a  quarter  of  a  mile  from 
the  crossing  the  animal  must  have  been  near 
and  walking  toward  it,  and  could  have  been 
seen  by  the  engineer  or  fireman.  Therefore 
there  was  sufllcient  to  apprise  them  of  the 
danger  of  the  animal  going  on  the  cross- 
ing.—Id. 

§  71.    Care  as  to  animals  seen  on  or  near  the 
track. 

(a)  In  an  action  against  a  railroad  com- 
pany for  the  value  of  a  horse  alleged  to  have 
been  killed  by  the  negligence  of  defendant  in 
running  its  train,  where  the  uncontradicted 
evidence  shows  that  the  engineer  in  charge 
of  the  train  discovered  the  animal  on  the 
track  as  soon  as  it  was  possible  for  him  to 
see  it  and  that  he  did  everything  that  he 
could  to  stop  the  train  and  to  scare  the  ani- 
mal off  the  track  and  that  it  was  impossible 
to  have  stopped  the  train  in  time. to  avoid 
running  over  the  animal,  a  verdict  and  Judg- 
ment for  plaintiff  will  be  reversed. — Chicago, 
Burlington  &  Quincy  R.  Co.  v.  Roberts,  35  C. 
498,  84  P.  68. 

(b)  The  engineer  of  a  railway  train  is 
not  under  duty  to  even  check  his  speed, 
merely  because  cattle  are  seen  near  a  high- 
way crossing.  Unless  the  animals  are  al- 
ready in  danger  or  are  likely  to  go  upon  the 
crossing,  and  the  engineer  sees,  or  by  rea- 
sonable circumspection  could  see,  such  prob- 
ability of  danger,  in  time  to  avoid  doing 
injury  to  the  animals,  it  is  not  negligence  on 
his  part  to  continue  at  speed. — Chicago,  B. 
A  Q.  R.  Co.  V.  Church,  49  C.  682,  114  P.  299. 

(c)  The  appearances  must  be  such  as 
would  excite  in  the  mind  of  a  reasonably 
prudent  man  the  fear  of  injury  to  the  ani- 
mals, before  he  is  required  to  take  measures 
to  avoid  such  injury.  The  evidence  exam- 
ined and  held  not  sufficient  to  charge  the 
railway  company. — Id. 

(d)  Where  an  animal  on  a  railroad  track 
is  in  such  position  that  it  could  not  be  seen 
by  the  engineer  until  the  train  was  too 
close  to  the  animal  to  stop  before  striking 
it,  and  the  evidence  shows  that  it  would  be 
more  dangerous  to  the  passengers  on  the 
train  to  strike  the  animal  at  a  reduced  speed, 
it  was  not  want  of  ordinary  care  for  the 
engineer  to  fail  to  make  an  effort  to  stop  or 
to  fail  to  reduce  the  speed  of  the  train. — 
Denver  A  Rio  G.  R.  Co.  v.  Divelbiss,  13  A. 
304,  67  P.  743. 

§72.    Proximate  cause  of  injury. 

(a)  In  an  action  against  a  railroad  com- 
pany for  killing  a  cow,  there  was  evidence 
that  the  company's  engineer,  had  he  been 
keeping  a  proper  lookout,  might  have  seen 
the  cow  on  the  track  when  his  train  was  100 
to  160  feet  distant  from  such  animal,  and 
other  evidence  showed  that  the  train  was 
stopped  within  a  distance  of  about  70  feet. 
Held,  that  such  evidence  justified  a  finding 
of  negligence  on  the  part  of  the  company's 
engineer,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury. — Colorado  k 
Southern  Ry.  Co.  v.  Charles,  36  C.  221,  223, 
84  P.  67. 

(b)  Where  an  engineer  and  fireman,  by 
the  exercise  of  proper  care,  could  have  dis- 
covered an  animal  at  a  crossing  and  slack- 
ened the  speed  of  the  train  in  ample  time 


to  have  prevented  killing  it,  their  negligence 
was  the  proximate  cause  of  the  killing,  and 
whether  the  owner  is  guilty  of  contributory 
neglience  in  turning  the  animal  out  on  the 
highway  in  such  dose  proximity  to  the  cross- 
ing, is  not  involved.— Rio  Grande  West  R. 
Co.  V.  Boyd,  44  C.  119,  126.  96  P.  781. 

§78.    Actions  for  injuries  to  animals— statu- 
tory provisions. 

(a)  G.  S.,  sec.  2404,  fixes  the  liability  of 
railroad  companies  for  stock  killed  by  their 
engines  and  cars,  and  sec.  2806  was  designed 
to  regulate  the  proceedings  under  the  act. 
The  failure  of  the  owner  of  stock  killed  to 
have  the  value  appraised  before  bringing 
suit,  is  proper  subject-matter  of  plea  in 
abatement— Atchison,  T.  &  S.  F.  Ry.  v.  Lu- 
jan,  6  C.  338. 

(b)  Action  for  the  value  of  a  colt  alleged 
to  have  been  killed  by  one  of  defendant's 
trains.  On  appeal  to  the  county  court  there 
was  a  verdict  and  judgment  for  plaintifP, 
for  an  amount,  which,  as  contended  by  plain- 
tiffs  counsel,  included  interest  on  the  value 
of  the  animal.  But  only  under  the  act  of 
March  14,  1902  (Laws  1902,  c.  1,  Rev.  SUts., 
sees.  6480-6496),  was  plaintiff  entitled  to 
interest.  Held,  therefore,  that  the  action 
must  be  regarded  as  one  founded  upon  the 
statute  in  question,  and  that  statute  having 
been  declared  unconstitutional,  the  judgment 
was  reversed. — Denver  &  Rio  Grande  R.  Co. 
V.  Shaw,  66  C.  103,  136  P.  1062. 

§74.    Issues,  proof  and  variance. 

(a)  Proof  that  stock  killed  on  the  track 
might  have  been  seen  from  the  engine  for 
160  yards  from  the  point  where  struck: 
Held,  sufficient  proof  to  sustain  a  verdict 
based  on  negligence. — ^Denver  A  R.  G.  Ry. 
V.  Henderson,  10  C.  1,  13  P.  910;  Contra, 
Denver  A  R.  G.  Ry.  v.  Priest,  9  A.  103,  47 
P.  663. 

(b)  In  an  action  against  a  railroad  com- 
pany for  the  value  of  an  animal  alleged  to 
have  been  killed  by  defendant's  train 
through  the  negligence  of  defendant's  em- 
ployees in  running  the  train,  it  is  not  suf- 
ficient for  plaintiff  merely  to  show  that  the 
animal  was  killed  by  defendant's  train,  in 
order  to  authorize  a  recovery,  but  he  must 
also  prove  that  the  killing  was  through  the 
negligence  of  defendant's  employees  in 
charge  of  the  train. — Burlington  &  Missouri 
River  R.  Co.  v.  Campbell,  20  A.  360,  78  P. 
1072. 

§76.    Presumptions  and  burden  of  proof. 

(a)  In  an  action  against  a  railroad  com- 
pany for  damages  for  killing  stock,  negli- 
gence upon  the  part  of  the  company  is  not 
to  be  presumed  from  the  mere  fact  that  the 
stock  upon  its  tracks  was  killed  by  a  train, 
and  the  plaintiff  cannot  recover  without 
showing  defendant's  negligence. — ^Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Adcock,  38  C.  369,  88 
P.  180. 

(b)  The  fact  that  plaintiff,  suing  for  the 
value  of  an  animal  killed  at  a  railroad  cross- 
ing, in  making  his  case  did  not  alone  rely 
on  sec.  6  of  the  Stock  Act  (Sess.  Laws  1902, 
c.  1),  creating  a  presumption  of  negligence 
from  the  killing,  but  also  introduced  evi- 
dence of  the  negligence  of  the  engineer  and 
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fireman,  did  not  shift  the  harden  of  proot — 
Rio  Grande  Western  R.  Co.  v.  Boyd,  44  C. 
119,  123,  96  P.  781. 

(c)  A  railway  company  is  not  required 
to  fence  the  track  at  the  crossing  of  a  pub- 
lic highway.  The  proyisions  of  the  act  of 
March  14,  1902  (Laws  1902,  23,  sees.  2-5), 
have  no  application  to  such  case,  and  the 
owner  of  an  animal  killed  at  such  crossing 
must,  to  recover  against  the  railroad  com- 
pany, make  affirmative  proof  of  negligence. 
—Denver  A  Rio  G.  R.  Co.  v.  Dunn,  46  C. 
150.  103  P.  337. 

(d)  In  an  action  for  the  value  of  an  ani- 
mal killed  by  railway  train,  the  plaintiff 
must  prove  negligence  of  defendant  in  the 
operation  of  the  train.  Proof  of  the  death 
of  the  animal,  and  that  it  was  killed  by  de- 
fendant's train,  raises  no  presumption  of 
negligence. — Chicago,  R.  I.  A  P.  R.  Co.  v. 
Rhodes,  21  A  229,  121  P.  769. 

(e)  Whoever  charges  negligence  has  the 
burden  of  proof.  The  mere  fact  that  live 
stock  are  killed  by  a  train,  on  the  tracks  of 
a  railroad,  raises  no  inference  of  negligence 
in  the  operation  of  the  train. — ^Atchison,  T. 
k  S.  F.  R.  Co.  V.  Gumaer,  22  A.  495,  125  P. 
589. 

§76.    Evidence,  proof  under  common  law 

rule, 
(a)  In  order  to  recover  judgment  against 
a  railroad  company  at  common  law  for  kill- 
ing or  injuring  stock,  the  proof  must  show 
that  the  animal  was  injured  or  killed  by 
the  operation  of  the  company,  and  that  such 
injury  or  killing  was  the  result  of  negli- 
gence.— Denver  A  Rio  G.  R.  Co.  v.  Coulter, 
41  C.  445,  92  P.  906. 

§77.    Admissibility  of  evidence. 

(a)  In  an  action  against  a  railroad  com- 
pany for  killing  a  horse,  there  was  no  preju- 
dicial error  in  permitting  a  witness,  without 
qualifying  as  an  expert  concerning  the  mar- 
ket value  of  horses  in  that  vicinity,  to  tes- 
tify as  to  the  quality,  and  not  the  money 
value,  of  plalntifTs  horse,  where  other  com- 
petent witnesses  on  the  subject  of  values 
showed  the  horse  to  be  worth  as  much  as, 
or  more  than,  that  returned  by  the  jury. — 
Colorado  A  Southern  Railway  Company  v. 
Webb,  36  C.  224,  85  P.  683. 

(b)  In  an  action  against  a  railroad  com- 
pany for  killing  a  horse,  the  negligence  re- 
lied on  by  plaintiff  being  the  failure  of 
defendant's  servants  to  make  an  effort  to 
stop  the  train  before  colliding  with  the  horse, 
as  claimed  might  have  been  done  by  the  use 
of  reasonable  care,  evidence  that  the  train 
was  late  and  was  running  at  the  rate  of 
twenty-five  miles  an  hour,  the  jury  being 
properly  instructed  that  such  facts  did  not 
constitute  proof  of  negligence,  was  admissi- 
ble as  throwing  light,  in  connection  with 
other  evidence  in  the  case,  upon  the  particu- 
lar acts  of  negligence  on  which,  it  seems, 
plaintiff  relied. — Id. 

(c)  In  an  action  against  a  railroad  com^ 
pany  for  killin'g  or  injuring  an  animal,  the 
mere  finding  of  an  animal  dead  or  injured 
near  the  railroad  track  is  not  sufficient 
proof  that  it  was  killed  or  injured  by  the 
railroad  company,  but  it  is  not  necessary  to 
prove   such   killing  or   Injury   by  eye   wit- 


nesses— ^it  may  be  shown  by  circumstantial 
evidence.— Burlington  A  M.  R.  R.  v.  Camp- 
bell, 14  A.  141,  59  P.  424. 

§  78.    Sufficiency  of  evidence. 

(a)  In  an  action  against  a  railroad  com- 
pany for  the  value  of  a  horse  alleged  to  have 
been  negligently  killed  by  defendant's  train, 
the  fact  that  the  body  of  the  animal  was 
found  by  the  side  of  the  track  at  a  point 
where  the  track  could  have  been  seen  by  the 
engineer  in  time  to  have  stopped  the  train 
and  several  hundred  yards  distant  from  the 
point  on  the  track  where  the  engineer  testi- 
fied that  it  was  struck,  was  not  sufficient  to 
warrant  the  inference  by  the  jury  that  the 
animal  was  killed  at  the  point  where  its 
body  was  found,  against  the  positive  testi- 
mony of  the  engineer  that  it  was  struck  at 
a  different  point — Chicago,  B.  A  Q.  R.  Ca  v. 
Roberts,  35  C.  498,  84  P.  68. 

(b)  The  question  on  review  is  not  as  ttt 
the  weight  of  the  evidence,  or  whether  the 
facts  were  detailed  correctly  by  the  train- 
men or  by  plaintiffs  witnesses,  as  the  credi- 
bility of  the  witnesses  and  the  weight  of 
evidence  were  for  the  jury;  but  there  was 
evidence  tending  to  show  that  the  trainmen 
made  no  effort  to  stop  the  train,  and  because 
of  such  neglect  the  injury  occurred;  In  other 
words,  the  evidence  before  the  jury  was 
legally  sufficient  to  sustain  the  verdict^ 
though  were  we  the  triers  of  the  fact,  we 
might  not  agree  with  their  decision. — Colo- 
rado A  Southern  Railway  Co.  v.  Webb,  36  C. 
224,  228,  85  P.  683. 

(c)  Sec.  2,  c  1,  Sess.  Laws  1902,  provides, 
inter  alia,  that  every  railroad  company  whose 
road,  or  any  part  thereof,  is  now  open  to 
use,  within  six  months  after  its  passage,  and 
every  such  company  whose  road  or  any  part 
thereof  is  not  open  to  use  at  the  passage  of 
this  act,  within  six  months  after  the  open- 
ing of  such  lines,  shall  maintain  fences  ex- 
cept at  crossings  of  public  roads  alcmg  such 
lines;  and  sec  3  provides  that  any  such 
company  failing  to  so  fence  shall  be  abso- 
lutely liable  to  the  owners  of  live  stock 
killed,  injured  or  damaged  at  such  points, 
while  running  at  large,  by  its  agents,  em- 
ployees, engines  or  cars.  Held,  that  such 
act  is  a  penal  statute  in  derogation  of  the 
common  law  and  bears  strict  construction, 
and  hence  a  railroad  company  is  not  liable 
thereunder  for  the  killing  of  stock  in  the 
absence  of  proof  that  its  road  or  some  part 
thereof  was  open  for  use  at  the  passage  of 
the  act,  or  that  Its  road  or  some  part  thereof 
had  been  open  for  use  for  more  than  six 
months  prior  to  the  killing  of  the  stock;  and 
that  in  courts  of  record  such  essential  facts 
should  be  pleaded  and  proven,  and.  In  the 
absence  of  pleadings  in  the  justice  courts, 
the  testimony  must  show  such  facts  affirmsr 
tively  and  be  sufficiently  comprehensive  to 
show  defendant's  liability  under  the  statute. 
—Denver  A  Rio  G.  R.  Co.  v.  Kelso.  40  C.  84, 
90  P.  65. 

(d)  3  Mills'  (Rev.)  Stats.,  sec  3712a. 
further  provides  that,  when  the  required 
fences  have  been  built  and  duly  made,  and 
shall  be  kept  in  good  and  sufficient  repair, 
the  railroad  company  shall  not  be  liable  for 
any  damage  to  stock,  unless  negligently  and 
wilfully  done.    Held,  that,  to  recover  under 
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the  statute,  a  plaintiff  most  not  only  prove 
that  his  stock  was  killed  on  a  railroad  open 
for  use,  as  designated  by  the  statute,  but 
that  they  entered  upon  the  track,  and  were 
struck  at  a  place  where  the  statute  required 
the  railroad  company  to  fence;  or,  it  at  a 
place  not  required  to  be  fenced,  that  the 
accident  was  the  result  of  a  negligent  and 
wilful  act  of  defendant  or  its  agents;  and, 
therefore,  where  plaintiff  elected  to  prosecute 
under  the  statute,  and  merely  proved  his 
ownership  of  the  cow  killed,  that  she  was 
struck  by  defendant's  engine  on  a  public 
road  or  highway,  the  value  of  the  cow,  and 
a  demand  for  payment,  he  could  not  recover. 
— Cc^orado  &  So.  R.  Co.  v.  Neville,  41  C.  393, 
92  P.  956. 

(e)  Proof  that  an  animal  was  found  with 
Its  back  broken  near  a  railroad  track  at  a 
place  where  the  track  was  straight  for  about 
half  a  mile  in  each  direction,  and  that  there 
were  no  obstructions  on  the  track,  although 
sufficient  to  warrant  a  finding  that  the  ani- 
mal was  killed  by  a  train,  is  insufficient  to 
show  negligence,  which  is  essential  to  a  re- 
covery at  common  law. — Denver  A  Rio  G. 
R.  Co.  V.  Coulter,  41  C.  445,  92  P.  906. 

(f)  In  an  action  against  a  railroad  com- 
pany for  negligently  killing  an  animal, 
where  the  allegation  that  defendant  oper- 
ated the  road  upon  which  the  animal  was 
killed  was  denied,  it  was  incumbent  on  plain- 
tiff to  offer  some  evidence  to  prove  the  alle- 
gation, and,  in  the  absence  of  any  proof  that 
the  defendant  did  operate  the  road,  it  was 
error  to  refuse  defendant's  motion  for  non- 
suit— Burlington  &  Missouri  River  R.  Co.  v. 
Campbell,  14  A.  141,  59  P.  424. 

(g)  In  an  action  against  a  railroad  com- 
pany for  the  value  of  an  animal  alleged  to 
have  been  killed  by  defendant's  train  through 
the  negligence  of  defendant's  employees  in 
running  the  train,  it  is  not  sufficient  for 
plaintiff  merely  to  show  that  the  animal 
was  killed  by  defendant's  train  in  order  to 
authorize  a  recovery,  but  he  must  also  prove 
that  the  killing  was  through  the  negligence 
of  defendant's  employees  in  charge  of  the 
train. — Burlington  &  Misouri  River  Railroad 
Co.  V.  Campbell,  20  A.  360,  78  P.  1072. 

(h)  In  an  action  against  a  railroad  com- 
pany for  the  value  of  an  animal  alleged  to 
have  been  negligently  killed  by  defendant's 
train,  the  evidence  examined  and  held  insuf- 
ficient to  go  to  the  jury. — Id. 

§  79.    Sufficiency  of  evidence  as  to  service 

of  statutory  notice, 
(a)  In  an  action  for  the  value  of  an  ani- 
mal killed  at  a  railroad  crossing,  the  plaintiff 
testified  that  the  person  on  whom  he  served 
notice  that  the  animal  had  been  killed,  an- 
swered as  the  ticket  agent  of  the  railroad 
company  at  its  depot  Held,  that  the  evi- 
dence was  sufficient  to  meet  the  require- 
ments of  sec  6  of  the  Stock  Act  (Sess.  Laws 
1902,  c.  1),  providing  for  notice  to  the  ticket 
or  station  agent  of  the  railroad  company. — 
Rio  Grande  Western  R.  Co.  v.  Boyd,  44  C. 
119,  125,  96  P.  781. 

§  80.    Questions  for  jury. 

(a)  In  an  action  against  a  railroad  com- 
pany for  damages  for  killing  plaintiff's  cattle, 
there  was  no  evidence  of  defendant's  negli- 


gence, but  there  was  evidence  tending  to 
show  that  defendant  converted  the  hides  of 
the  animals  to  its  own  use.  Held,  that  a 
motion  for  nonsuit  at  the  close  of  plaintiff's 
testimony  was  properly  overruled;  for,  inde- 
pendent of  the  defendant's  liability  for  the 
killing,  as  the  company  had  no  right  to  con- 
vert any  part  of  the  animals  to  its  own  use, 
the  case  should  have  been  submitted  to  the 
jury  on  the  question  of  conversion. — ^Atchi- 
son, T.  A  S.  P.  Ry.  Co.  V.  Adcock,  38  C.  369, 
88  P.  180. 

(b)  In  an  action  for  the  value  of  an  ani- 
mal killed  at  a  railroad  crossing,  where  the 
evidence  is  confiicting,  the  question  of 
whether  the  engineer  and  fireman  exercised 
the  necessary  care  to  ascertain  if  an  ahimal 
were  approaching  the  crossing,  is  for  the 
jury. — ^Rio  Grande  Western  R.  Co.  v.  Boyd, 
44  C.  119,  96  P.  781. 

(c)  A  cow  was  killed  on  the  railroad; 
whether  at  a  point  which  was  inside  corpo- 
rate limits  was  in  doubt  on  confiicting  evi- 
dence. It  was  error  to  take  such  disputed 
point  from  the  Jury. — Denver  &  Rio  G.  R.  Co. 
V.  Divelbiss,  13  A.  304,  57  P.  743. 

(d)  In  an  action  for  the  death  of  live 
stock,  attributed  to  negligence  in  the  opera- 
tion Of  a  railway  train,  the  plaintiff  pro- 
duces sufficient  competent  evidence  to  sus- 
tain his  allegations;  the  case  must  be  sub- 
mitted to  the  jury.— Atchison,  T.  &  S.  P.  R. 
Co.  V.  Gumaer,  22  A.  495,  125  P.  589. 

§$1.    Questions  for  the  court. 

(a)  Where  plaintiff's  cow  was  killed  by 
a  railroad  train  within  the  inclosure  of  de- 
fendant's fenced  right  of  way,  and  the  kill- 
ing occurred  by  reason  of  the  cow  suddenly 
appearing  upon  the  track  from  behind  an 
embankment  in  front  of  and  so  near  to  the 
engine  that  it  was  impossible  to  have 
stopped  the  train  in  time  to  save  her,  and 
the  engineer  could  not  see  the  cow  until  she 
appeared  upon  the  track,  and  the  fences 
along  the  right  of  way  in  no  way  hindered 
the  escape  of  the  cow  or  infiuenced  her  move- 
ments in  coming  upon  the  track,  it  was  error 
to  submit  to  the  jury  the  question  whether 
the  cow  was  killed  by  reason  of  the  main- 
tenance of  the  fences  by  defendant,  and  the 
jury  should  have  been  directed  to  return  a 
verdict  for  defendant — Colorado  &  Southern 
R.  Co.  V.  Beeson,  19  A.  241,  74  P.  345. 

(b)  In  an  action  against  a  railroad  com- 
pany for  negligently  killing  a  domestic  ani- 
mal on  the  track,  evidence  held  insufficient 
to  justify  submission  to  the  jury  of  the  issue 
of  defendant's  negligence. — Burlington  & 
Missouri  R.  Co.  v.  Campbell,  20  A.  360,  78 
P.  1072. 


§88. 


-  Instructions. 


(a)  In  an  action  against  a  railroad  com- 
pany for  damages  for  running  over  and  kill- 
ing a  cow  at  a  point  three-quarters  of  a  mile 
from  a  railroad  station,  and  where  the  com- 
pany had  left  the  track  unfenced  for  the  con- 
venience of  shippers  in  approaching  a  side 
track  for  the  purpose  of  loading  grain,  stock, 
etc.,  an  instruction  that  negligence  could  not 
be  predicated  upon  the  failure  of  the  railroad 
company  to  fence  its  track  at  the  point  where 
the  cow  was  killed  was  correct. — Chicago, 
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B.  A  a  R.  R.  Co.  ▼.  Campbell,  34  C.  380, 
83  P.  138. 

(b)  In  an  action  against  a  railroad  com- 
pany for  damages  for  killing  stock,  evidence 
of  the  mere  fact  of  killing  without  any  evi- 
dence showing  negligence  does  not  warrant 
an  instruction  that  if  the  jnry  find  that  de- 
fendant negligently  killed  the  cattle,  it  was 
liable;  nor  the  refusal  of  an  instruction  that 
the  mere  killing  of  the  animals,  or  finding 
them  dead  beside  its  railroad,  does  not  of 
itself  show  negligence  sufficient  to  entitle 
the  plaintiff  to  recover. — ^Atchison,  T.  A  S.  F. 
Ry.  Co.  V.  Adcock,  38  C.  369,  88  P.  180. 

§  88.    — ^  Verdict  and  findings. . 

(a)  A  railway  company  is  not  to  be  as- 
sessed the  full  value  of  an  animal  injured  by 
one  of  its  trains,  but  not  seriously,  though 
the  animal  is  afterwards  shot,  no  evidence 
being  given  as  to  the  person  by  whom  it 
was  shot  nor  of  any  necessity  to  put  it  to 
death. — Denver  A  Rio  G.  R.  Co.  v.  Brenna* 
man,  45  C.  264,  100  P.  414. 

(F)     FIRES. 

§  84.  Care  and  liability  as  to  fires  in  generaL 
(a)  Evidence  that  for  several  days  fires 
had  prevailed  for  miles  along  the  mountain 
side,  causing  stones  and  logs  to  roll  down 
upon  the  track  below,  that  the  company  had 
knowledge  of  these  facts,  and  that  there 
were  no  track-walkers  before  midnight,  is 
sufficient  to  submit  to  the  jury  on  the  ques- 
tion of  negligence. — Denver,  S.  P.  k  P.  R. 
Co.  V.  WUson,  12  C.  20,  20  P.  ?40. 

§  80.    Constitutional  and  statutory  provisions. 

(a)  The  statute  which  provides  that 
**every  railroad  corporation  operating  ltd 
line  of  road  ehall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  operating 
any  such  line  of  road,"  is  constitutional. — 
Union  Pac.  R.  Co.  v.  De  Busk,  12  C.  294,  20 
P.  752;  Union  Pac.  R.  Co.  v.  Tracy,  19  C. 
331,  35  P.  537. 

(b)  Such  statutes  are  not  penal,  but 
purely  remedial  in  their  nature;  they  apply 
to  corporations  which  obtained  their  char- 
ters before  as  well  as  since  their  passage; 
and  they  should  receive  a  liberal  construc- 
tion such  as  will  justly  promote  their  ob- 
ject.—Union  Pac.  R.  Co.  V.  De  Busk,  12  C. 
294,  20  P.  762. 

(c)  Ever  since  the  act  of  January  13th, 
1874  (Laws  1874,  224,  Gen.  L.  1877,  740), 
every  railroad  company  has  been  liable  abso- 
lutely for  damage  occasioned  by  fires  set  out 
in  operation  of  its  road.  The  act  of  1903 
(Laws  1903,  c  153),  works  no  change  in 
this  respect. — British  America  Assur.  Co.  v. 
Colo.  A  So.  R.  Co.,  52  C.  589,  595,  125  P.  508, 
1135. 

(d)  Sec.  5512  of  the  Revised  Statutes 
does  not  create  or  include  a  liability  founded 
upon  negligence.  It  Is  cumulative  to  the 
common  law.  The  limitation  of  two  years 
there  prescribed  has  no  application  to  an 
action  founded  on  negligence  in  setting  out 
a  fire. — Smith  v.  Denver  &  Rio  Grande  R. 
Co.,  54  C.  288,  130  P.  1009. 

(e)  The  object  of  the  amendment  of  the 
statute  (1887,  p.  368)  was  to  facilitate  ad- 
justment of  losses  and  prima  facie  establish 


the  amount  of  damages  sustained  by  reason 
of  the  fire. — Denver,  T.  A  G.  R.  Ca  v- 
De  Graff,  2  A.  42,  29  P.  664. 

§  86.  Actions  for  injuries  from  fires — right  of 
action, 
(a)  A  party  injured  by  fire  set  out  or 
caused  by  the  operating  of  a  line  of  railroad, 
has  an  action  for  his  damages,  and  is  not 
required  to  avail  himself  of  the  provision 
of  the  act  of  March  31st,  1887. — Denver,  X. 
A  G.  R.  Co.  V.  De  Graff,  2  A.  42,  29  P.  664. 

§87.    Pleading. 

(a)  If  the  defense  of  contributory  negli- 
gence is  available  in  an  action  against  & 
railroad  company  for  damages  by  fire  caused 
by  operating  its  road,  it  cannot  be  Invoked 
in  the  absence  of  an  averment  in  the  pleajd- 
ings  upon  which  it  can  be  based. — ^Union 
Pac  R.  CJo.  V.  Tracy,  19  C.  331,  35  P.  537. 

(b)  A  complaint  containing  a  statement 
of  facts  constituting  a  cause  of  action  under 
the  statute  is  sufficient  No  reference  to  the 
statute  under  which  the  action  is  brought  is 
necessary. — Denver,  T.  A  G.  R.  Co.  v.  De 
Graff,  2  A.  42,  29  P.  664. 

(c)  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  property  de- 
stroyed by  fire,  where  plaintiff  in  one  count 
alleged  a  statutory  liability  without  refer- 
ence to  the  question  of  negligence,  and  in 
another  count  alleged  a  common-law  liabil- 
ity based  wholly  upon  defendant's  negli- 
gence, the  complaint  stated  two  distinct 
causes  of  action,  and  it  was  prejudicial  error 
to  compel  plaintiff  to  elect  upon  which  count 
he  would  proceed,  and  to  strike  the  other 
count  from  the  complaint — Crissey  &  Fow- 
ler Lumber  Co.  v.  Denver  &  Rio  G.  R.  Co., 
17  A.  275,  68  P.  670. 

§  88.    Issues,  proof,  and  variance. 

(a)  It  is  not  necessary  in  an  action  under 
the  spark  statute  to  show  negligence  on  part 
of  the  railroad  company  in  causing  the  fire; 
nor  can  the  doctrine  of  contributory  negli- 
gence be  invoked  by  the  defendant — Union 
Pac  R.  Co.  V.  Arthur,  2  A.  159.  29  P.  1031; 
Denver,  T.  &  G.  R.  Co.  v.  De  Graff,  2  A.  42, 
29  P.  664. 

(b)  In  cases  of  this  kind,  juries  should 
not  be  allowed  to  infer  or  presume,  for  want 
of  positive  proof  to  the  contrary,  that  the 
fire  was  communicated  by  the  operating  of 
the  railroad.  The  proof  required  upon  this 
point  must  be  sufficient  to  exclude  the  prob- 
ability of  the  fire  having  been  caused  by 
some  other  means. — Denver,  T.  A  G.  R.  Co.  v. 
De  Graff,  2  A.  42,  29  P.  664. 


§89. 


-Evidence. 


(a)  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  property  de- 
stroyed by  fire,  testimony  as  to  the  condi- 
tion of  an  engine  belonging  to  defendant, 
and  which  was  shown  to  have  passed  on  the 
track  close  to  the  place  where  the  fire  origi- 
nated a  few  minutes  before  its  discovery,  by 
a  witness  who  examined  the  engine  a  week 
or  two  weeks  after  the  fire,  was  admissible, 
and  its  exclusion  was  error. — Crissey  lb 
Fowler  Lbr.  Co.  v.  Denver  &  Rio  Grande  R. 
Co.,  17  A.  275,  68  P.  670. 
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§90.     Weight  and  snflSdency  of  evidence. 

>  <a>  Where,  on  trial  of  an  action  for  dam- 
a^es  against  a  railroad  company  resulting 
from  fire  coming  from  an  engine  alleged  to 
beloos  to  defendant,  the  defendant  denies 
that  it  operated  the  railroad  running 
throash  plaintiff's  farm,  the  evidence,  by  a 
station  agent,  that  the  company  ran  its 
trains  over  the  road  through  plaintiiTs  farm, 
thoufirh  not  going  clearly  to  the  date  of  the 
fire;  also  that  defendant  sent  him,  soon  after 
the  fire,  to  see  plaintiff,  and  to  report  con- 
cerning it — is  suiflcient  to  establish  the  fact 
that  defendant  was  operating  the  road  at  the 
time  of  the  fire,  and  regarded  itself  as  liable 
for  damages. — Union  Pac  R.  Co.  ▼.  Jones, 
9  C.  379,  12  P.  516. 

(b)  evidence  that  a  fire  sprang  up  inmie- 
diately  on  the  passing  of  a  train,  and  that 
there  was  no  fire  on  the  premises  before, 
and  no  other  apparent  cause  for  the  fire,  is 
sufficient  to  warrant  the  inference  that  the 
fire  was  caused  by  the  train. — ^Union  Pac. 
R.  Co.  y.  De  Busk,  12  C.  294,  20  P.  752. 

(c)  In    an    action    imder    the    statute 
against  a  railroad  company  to  recover  dam- 
ages for  the  destruction  of  property  by  fire 
alleged  to  have  been  set  out  by  one  of  its 
engines,  the  uncontradicted  evidence  showed 
ttiat  the  warehouse  destroyed  was  situated 
about   30   feet  from  the  main  track;    that 
several  hours  before  the  fire  was  discovered 
a  locomotive  passed,  drawing  a  train  of  18 
or  20  cars  along  a  slightly  down  grade,  at 
the  rate  of  6  to  8  miles  per  hour;  that  the 
locomotive  was  not  working  hard,  and  that, 
}u8t  previous  to  passing  the  warehouse,  coal 
had  been  deposited  on  the  fire,  which  had  a 
tendency  to  dampen  it  and  prevent  sparks 
from  fiylng;    that  the  smokestack  was   in 
good  condition,  and  of  such  construction  as 
to  prevent  the  emission  of  live  sparks  capa- 
ble of  Igniting  a  fire  at  a  greater  distance 
than  15  or  20  feet;  that  no  sparks  were  be- 
ing emitted  at  the  time  of  the  passage  of 
the  train,  although,  at  a  point  between  one 
and  a  half  and  two  and  a  half  miles  from 
the   warehouse,    on    an    up    grade,   sparks, 
which  appeared  to  be  alive,  were  thrown 
from  the  smokestack;   that  the  wind  was 
blowing  away  from  the  warehouse  at  the 
time  the  train  passed,  although,  earlier  in 
the  day,  it  had  blown  towards  it;  and  that, 
previous  to  the  passage  of  the  train,  several 
persons,  including  one  of  the  plaintiffs,  were 
smoking  in  and  about  the  warehouse.    Held, 
that  such  evidence  is  not  of  sufficient  force 
or  weight  to  Justify  a  reasonable  inference 
by  reasonable  men  that  the  fire  was  of  rail- 
road origin,  nor  to  rebut  the  reasonable  pos- 
sibility that  the  fire  originated  from  some 
other  source,  and  the  trial  court  would  have 
been  fully  warranted  in  granting  defendant's 
motion  for  a  directed  verdict  interposed  at 
the  dose  of  the  evidence. — Cyle  v.  Denver  & 
Rio  Grande  R.  Co.,  37  C.  298,  302,  86  P.  1010. 

(d)  The  mere  proof  of  fire  along  the  line 
of  road  is  not  enough  to  establish  the  rail- 
road's liability.— Denver  &  Rio  G.  R.  Co.  v. 
Morton,  3  A.  155,  32  P.  345. 

(e)  The  proof  should  show  any  other 
cause  unlikely.— Stratton  v.  Union  Pac.  R. 
Co.,  7  A.  126,  42  P.  602. 

(0    In  an  action  against  a  railroad  com- 


pany for  damage  caused  by  fire,  evidence 
that  inmiediately  after  the  passage  of  de- 
fendant's train  over  its  track  through  plain- 
tiff's farm  the  fire  started  at  its  track,  and 
that  prior  to  the  passage  of  the  train  no 
fire  was  there,  was  sufficient  to  warrant  a 
submission  to  the  jury  of  the  question 
whether  the  fire  was  chargeable  to  the  pass- 
ing train  and  to  sustain  a  verdict  that  it 
was. — Burlington  A  M.  R.  Co.  in  Neb.  v. 
Burch,  17  A.  491,  69  P.  6. 

§91.    Questions  for  jury. 

(a)  In  an  action  for  damages  sustained 
by  fire  alleged  to  have  been  caused  by  sparks 
from  passing  engines,  the  evidence  showed 
that  the  fire  was  discovered  between  12  m. 
and  12:15  p.  m.  on  the  roof  of  a  cabin  north- 
east of  the  house  destroyed,  and  about  125 
feet  from  the  nearest  point  of  the  track  and 
350  feet  frcmi  a  point  on  the  track  northeast 
of  the  cabin;  that  a  strong  wind  was  blow- 
ing from  the  northeast;  that  the  engines 
passed  at  11:30  and  11:45  a.  m.,  going  up  a 
steep  grade  and  working  hard,  the  smoke 
passing  over  the  house  destroyed,  but  no  evi- 
dence was  introduced  as  to  sparks  or  cin- 
ders; that  there  had  been  no  fire  on  the 
premises  after  10:30  a.  m.  of  that  date; 
and  that  the  fire  was  communicated  from 
the  cabin  to  other  buildings,  and  thence  to 
the  house.  Held,  that,  there  being  no  evi- 
dence of  any  physical  law  incompatible  with 
the  verdict,  and  the  appellate  court  not  judi- 
cially knowing  of  any  physical  law  which 
would  render  it  impossible  for  the  buildings 
destroyed  to  have  been  ignited  by  such  en- 
gines, the  question  was  properly  submitted 
to  the  jury;  and  since  it  cannot  be  said  that 
the  evidence  is  of  insufficient  strength  and 
force,  considering  the  surrounding  circum- 
stances and  conditions,  to  justify  a  reason- 
able and  well-grounded  inference  by  reason- 
able men  that  the  fire  was  of  railroad  ori- 
gin, and  that  there  was  no  proof  tending  to 
establish  the  relation  of  cause  and  effect 
between  the  operation  of  the  road  and  the 
breaking  out  of  the  fire,  and  that  the  evi- 
dence does  not  exclude  every  other  reason- 
able probability  that  the  fire  originated  from 
some  other  cause,  the  verdict  of  the  jury 
should  be  allowed  to  stand. — Colorado  Mid- 
land Ry.  Co.  V.  Snider,  38  C.  351,  88  P.  453. 

RAILROAD  COMMISSION. 

Appointment   and   maintenance,   see   *'Rail- 
roads,"  sec.  2. 

RANGE. 

Driving  animals  from  range,  see  "Animals," 
sec.  5. 

RAPE. 

I.  Offenses  and  RESPONsmiLrrY  Therefor. 
§   1.    Nature  and  elements  in  general, 

§   2.    Incapacity  to  consent, 

\   3.    Assault  with  intent  to  rape, 

II.  Prosecution  and  Punishment. 

§   4.    Indictment  and  information, 
§    5.    Evidence  in  general. 
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—  Complaints  and  declarations  of 
female, 

§   7.    Weight  and  sufficiency, 

§   8.    Corrohoration  of  female. 

§    9.     Trial 

§  10.    Instructions, 

See  "Criminal  Law,"  sec.  146. 
Error  in  exclusion  of  evidence  in  prosecu- 
tion for  rape,  see  "Witnesses,"  sec.  45. 

I.    OFFENSES   AND  RESPONSIBILITY 
THEREFOR. 

§1.    Nature  and  elements  in  generaL 

(a)  Sec.  1211,  3  Mills'  (Rev.)  Stats.,  pro- 
vides that  rape  is  the  carnal  knowledge  of 
a  female  forcibly  and  against  her  will,  and 
also  that  every  male  person  over  a  specified 
age  who  shall  carnally  know  any  female 
under  the  age  of  eighteen  years,  with  or 
without  her  consent,  shall  be  adjudged  guilty 
of  the  crime  of  rape.  Both  offenses,  as  de- 
fined, are  rape;  but,  in  the  first,  the  employ- 
ment of  force  on  the  part  of  the  accused 
against  the  will  of  the  prosecutrix  is  an 
essential  element;  but  not  so  with  the  sec- 
ond, because,  where  the  prosecutrix  is  under 
the  age  of  consent,  force  on  the  part  of  the 
accused  and  want  of  consent  of  the  female 
are  immaterial.— Gibbs  v.  People,  36  C.  452, 
85  P.  425. 

§  2,    Incapacity  to  consent 

(a)  In  a  prosecution  for  rape  it  is  not 
essential  that  the  prosecution  either  allege 
or  prove  that  defendant  was  over  the  age  of 
fourteen  years,  and  it  was  not  error  to  re- 
fuse an  Instruction  requiring  such  proot — 
Peckham  v.  People,  32  C.  140,  75  P.  422. 

§  3.    Assault  with  intent  to  rape. 

(a)  One  who  has  carnal  knowledge  of  a 
woman  while  in  a  state  of  stupefaction  from 
the  use  of  chloroform  is  guilty  of  rape.  And 
although  at  the  time  of  administering  the 
chloroform  the  defendant  has  no  unlawful 
purpose,  yet  if  he  afterwards  formed  the  de- 
sign and  purpose  to  have  sexual  intercourse 
with  her  while  she  was  under  the  infiuence 
of  chloroform  and  was  unable  to  remon- 
strate or  resist,  and  while  harboring  such 
intention  attempted  to  have  sexual  inter- 
course with  her,  he  was  guilty  of  assault 
with  Intent  to  commit  rape,  although  the 
assault  was  one  without  violence,  and  al- 
though he  desisted  before  accomplishing  his 
purpose.— Harlan  v.  People,  32  C.  397,  76  P. 
792. 

n.    PROSECUTION  AND  PUNISHMENT. 

§4.    Indictment  and  information. 

(a)  In  a  prosecution  for  rape  it  is  not 
necessary  to  allege  in  the  indictment,  nor 
is  it  incumbent  upon  the  prosecution,  to 
prove  the  age  of  the  defendant. — Mitchell  v. 
People,  24  C.  532,  52  P.  671. 

(b)  Sec.  1215,  Mills'  Ann.  Stats.,  makes 
an  assault  with  intent  to  commit  rape  a  fel- 
ony, and  sec.  1211  (Rev.)  provides  that  every 
male  person  over  a  specified  age  who  shall 
have  carnal  knowledge  of  a  female  under  the 
age  of  eighteen  years,  with  or  without  her 
consent,  shall  be  guilty  of  rape,  so  that  an 


information  charging  an  assault  with  intent 
to  commit  rape  upon  a  female  under  the  ass 
of  eighteen  years  need  not  allege  that  soeb 
assault  was  made  with  the  intent  to  car- 
nally know  such  female  forcibly  and  ftgaJMt 
her  will.— Glbbs  v.  People,  36  C.  452,  4Si, 
86  P.  425. 

(c)     An   information   under   the    sti^nla 
(Laws  1895,  c  68,  sec  1;  Laws  1905,  e*-^* 
Rev.  Stats.,  sec.  1656),  for  an  assault  upon  a  , 
female  child  under  the  age  of  eighteen,  la  j 
not  made  double,  as  charging  both  the  statu- 
tory crime,  and  the  conunon-law   crime  of  ' 
rape,   by  averring   the   use   of   force. — Me- 
Queary  v.  People,  48  C.  214,  110  P.  210. 

§  5.    Evidence  in  general.  j 

(a)  On  a  prosecution  for  criminal  aasanlt 
upon  a  little  girl,  evidence  that  the  father    . 
had  written  an  anonymous  letter  suggesting 
blackmail,  excluded  as  irrelevant — ^Hall  v.   ^ 
People,  19  C.  254,  35  P.  44. 

(b)  In  a  prosecution  for  rape,  it  is  error    * 
to  admit  evidence  of  other  acts  than  the   . 
one  relied  on  for  conviction,  for  any  other 
purpose  than  as  corroboration  or   ezplana-   ' 
tion  of  the  evidence  of  the  act  relied  on  for 
conviction.— Bigcra  ft  v.  People,  30  C.  298,  70 
P.  417. 

(c)  In  a  prosecution  for  rape  it  was  error 
to  admit  evidence  of  other  acts  of  sexual 
intercourse  that  were  barred  by  the  statute 
of  limitation.— Id. 

(d)  Where,  as  the  result  of  a  criminal 
assault  upon  a  female  under  the  age  of  con- 
sent, a  child  is  bom,  the  testimony  of  the 
prosecutrix,  as  to  the  date  of  conception 
does  not  conclude  the  state. — McQueary  v. 
People,  48  C.  214,  110  P.  210. 

(e)  The  failure  of  the  prosecutrix  to 
avail  herself  of  assistance  when  at  hand,— 
to  report  the  assault  at  the  earliest  poesfble 
moment,  and  to  call  immediate  attention  to 
the  injuries  received  and  afterwards  com- 
plained of,  are  circumstances  tending  to  dis- 
credit the  testimony  of  the  party  alleged  to 
have  been  outraged. — Bueno  v.  People,  1  A- 
232,  28  P.  248. 

§6.    Complaints  and  declarations  of  fe- 
male. 

(a)  In  a  prosecution  for  rape  it  was  error 
to  admit  in  evidence  a  letter  written  by  the 
prosecuting  witness  to  her  mother  relating 
a  series  of  acts  which  she  said  had  taken 
place  between  her  and  defendant,  in  the  ab- 
sence of  a  showing  that  the  outcry  was  made 
within  such  time  after  the  commission  of 
the  offense  as,  under  the  circumstances  of 
the  case,  an  honest  woman  would  be  likely 
to  do.— Bigcraft  v.  People,  30  C.  298,  70  P. 
417. 

(b)  In  a  prosecution  for  rape,  alleged  to 
have  been  committed  by  a  father  upon  his 
fourteen-year-old  daughter,  where  no  com- 
plaint was  made  by  the  prosecutrix  of  the 
assaults  made  upon  her  until  several  months 
after  their  occurrence,  but  she  stated  that 
the  reason  she  did  not  make  earlier  com- 
plaint was  that  her  father  had  threatened 
to  kill  her  If  she  ever  told  anyone,  it  was  not 
error  to  receive  testimony  that  the  com- 
plaint was  made,  and  the  explanation  of  the 
delas.-— Donaldson  v.  People,  33  C.  333,  80 
P.  906. 
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(c)  In  a  prosecution  for  rape,  where  evl- 
denoe  was  received  that  complaint  was  made 
by  the  prosecutrix,  details  of  the  complaint 
made  are  not  admissible  except  when  elic- 
ited by  cross-examination,  or  by  way  of  con- 
firming the  testimony  of  the  prosecutrix 
after  it  has  been  impeached,  but  where  the 
ooily  objection  made  to  the  admission  of  the 
testimony  at  the  time  of  its  admission,  was 
that  defendant  was  not  present  when  th€ 
complaint  was  made,  the  objection  on  the 
gnmnd  that  details  of  the  complaint  were 
given  was  waiyed,  and  cannot  be  urged  in 
the  appellate  court — Id. 

§7.  Weight  and  sufficiency. 

(a)  A  conyietion  for  rape  was  based 
soldy  npon  the  eyidence  of  the  prosecuting 
witness,  who  had  passed  the  age  of  consent 
at  the  time  of  the  alleged  crime.  The  only 
evldenoe  she  gaye  of  force  used  by  defend- 
ant was  in  answer  to  questions  by  the  dis- 
trict attorney  as  to  whether  she  voluntarily 
submitted  to  him  or  whether  he  forced  her, 
she  said:  ^^e  forced  me.  He  always  did. 
I  nerer  gave  in  to  him.  I  always  tried  to 
S^  away  from  him."  There  was  no  evi- 
dence as  to  what  force  was  used  or  what 
resistance  was  made,  and  there  was  no  evi- 
dence that  the  consent  of  the  prosecuting 
witness  was  obtained  or  her  resistance  pre- 
Tented  by  any  threat  of  defendant  or  fear  of 
Tiolenoe  at  his  hands.  The  only  threat  testi- 
fied to  being  a  threat  to  kill  her  and  the 
rest  of  the  family  if  she  told  of  the  acts. 
Held  that  the  evidence  was  insufficient  to 
sapport  a  conviction. — Bigcraft  v.  People,  30 
C.  298,  70  P.  417. 

(b)  To  constitute  the  crime  of  assault 
with  intent  to  commit  rape,  the  defendant 
must  intend  to  overcome  the  resistance  of 
the  woman  by  such  force  as  may  be  neces^ 
sary  to  accomplish  his  purpose,  but  it  is  not 
necessary  that  he  shall  have  used  the  force. 
If  there  is  sufficient  evidence  of  force  from' 
whidi  the  jury  can  justly  find  that  the  de- 
fendant intended  to  overcome  the  resistance 
of  the  woman  by  the  necessary  force,  it  will 
sustain  a  verdict  of  guilty. — Harlan  v.  Peo- 
ple 32  a  397,  76  P.  792. 

(e)  Evidence  examined  and  held  suffi- 
dent  to  sustain  a  conviction  for  assault 
with  intent  to  commit  rape. — Id. 

(d)  Evidence  held  sufficient  to  sustain  a 
OQOTicticn  for  rape  upon  a  female  under  the 
age  f^  ocmsent — Peckham  v.  People,  32  C. 
140.  75  P.  422. 

(e)  In  a  prosecution  for  rape,  the  evi- 
dence examined  and  held  that  there  was 
no  eridmce  tending  to  prove  a  conspiracy 
to  nnlawfully  convict  the  defendant — Don- 
aldson V.  People,  33  C.  333,  80  P.  906. 

(f)  Conviction  for  rape  upheld  on  proof 
of  repeated  acts  of  voluntary  sexual  con- 
nection.—Bueno  v.  People,  1  A.  232,  28  P. 
248. 

§1  — Corroboration  of  female. 

(a)  Corroboration  of  the  prosecutrix  not 
hidiq>en8able.— McQueary  v.  People,  48  C. 
214.  110  P.  210. 

(b)  Convictions  for  rape  should  not  gen- 
erally be  sustained  when  they  rest  upon  the 
uaapported  testimony  ot  the  prosecutrix. 
To  warrant  a  conviction,  the  evidence  of  the 


main  fact  should  be  corroborated  by  such 
facts  and  circumstances  as  are  usually  ac- 
cessible in  such  cases. — Bueno  v.  People,  1 
A.  232,  28  P.  248. 

S9.    TriaL 

(a)  Under  an  information  charging  the 
crime  of  rape  to  have  been  committed  on 
a  certain  day,  evidence  is  admissible  of  any 
rape  committed  by  defendant  on  the  prose- 
cuting witness  prior  to  the  filing  of  the  in- 
formation and  within  the  statute  of  limita- 
tions, but  where  there  was  evidence  of  sev- 
eral different  acts  committed  at  different 
times,  it  was  error  to  refuse  to  require  the 
prosecuting  attorney  to  elect  upon  which 
offense  he  would  rely  for  a  conviction. — 
Schuette  v.  People,  33  C.  326,  80  P.  890. 

§  10.    Instructions. 

(a)  Instructions  on  the  question  of  force 
and  consent  approved  but  held  not  applica- 
ble to  a  case  where  it  was  self  evident  that 
no  foroe  was  necessary  to  secure  the  freely 
given  consent. — Wortman  v.  People,  26  C. 
270,  63  P.  1053. 

(b)  In  a  prosecution  for  rape  it  was  not 
error  to  refuse  to  instruct  the  jury  that  a 
conviction  could  not  be  had  upon  the  im- 
corroborated  testimony  of  the  prosecutrix, 
and  that  evidence  of  opportunity  would  not 
corroborate  the  principal  fact.  Neither  was 
it  error  to  refuse  to  instruct  the  jury  to 
acquit  the  defendant  unless  they  found  be- 
yond a  reasonable  doubt  that  the  prosecu- 
trix was  corroborated  as  to  the  alleged  acts 
of  intercourse. — Peckham  v.  People,  32  C. 
140,  75  P.  422. 

(c)  In  a  prosecution  for  rape  on  a  female 
under  the  age  of  eighteen  years,  where  the 
evidence  showed  that  the  prosecuting  wit- 
ness had  given  birth  to  a  child,  it  was  not 
error  to  refuse  to  instruct  the  jury  that  they 
could  not  consider  such  evidence  in  deter- 
mining whether  the  defendant  had  commit- 
ted the  offense. — Id. 

(d)  In  a  prosecution  for  rape,  where  de- 
fendant charged  that  a  conspiracy  existed 
on  the  part  of  certain  officers  of  the  law,  and 
others,  to  unlawfully  secure  his  conviction, 
and  defendant's  counsel,  in  his  opening  state- 
ment to  the  jury,  stated  that  evidence  would 
be  introduced  to  support  such  charge,  and 
the  evidence  off'^red  w«s  rdmitted  as  tend- 
ing to  impeach  the  credibility  of  the  prose- 
cuting witness,  but  it  had  no  tendency  to 
show  a  conspiracy  to  unlawfully  convict  de- 
fendant, an  instruction  to  the  effect  that 
there  was  no  evidence  of  a  conspiracy  to 
convict  defendant,  and  that  the  jury  should 
disregard  any  statements  made  by  defend- 
ant's counsel,  in  his  opening  statement,  that 
evidence  would  be  introduced  in  support  of 
such  theory,  was  proper. — Donaldson  v.  Peo- 
ple, 38  C.  883,  80  P.  906. 

BATE. 

Of  state  taxation,  see  "Taxation,"  sec.  13. 
For  carriage  of  water,  see  "Waters,"  VI  (B). 

RATIFICATION. 

Of  alteration  of  contract,  see  "Alteration  of 
Instruments,"  sec.  6. 
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Of  employment  of  additional  counsel,  see 
"Attorney  and  Client,"  sec.  64. 

Of  acts  of  attorney,  see  "Attorney  and 
Client,"  sees.  78,  80. 

Of  employment  of  attorney  by  town,  see  "At- 
torney and  Client,"  sec.  83. 

Of  acts  of  broker,  see  "Brokers,"  sec.  6. 

Of  transfer  of  mortgaged  property,  see  "Chat- 
tel Mortgages,"  sec.  78. 

Of  amendments  to  constitution,  see  "Consti- 
tutional Law,"  sec.  9. 

Of  voidable  contract,  see  "Contracts,"  sec. 
53. 

Of  oflacers'  acts,  see  "Corporations,"  sec.  202. 

Of  acts  of  partner  by  firm,  see  "Partnership," 
sec.  41. 

Of  acts  of  agent  by  principal,  see  "Principal 
and  Agent,"  III  (D). 

REAOHINa  BACK. 

Of  demurrer,  see  "Pleading,"  sec.  146. 

BEADma. 

Of  legislative  bills,  see  "Statutes,"  sec.  8. 

BEAL  ESTATE. 

Powers  of  national  banks,  see  "Banks  and 

Banking,"  sec.  51. 
Purchase  and  incumbrance  by  corporation, 

see  "Corporations,"  sees.  177,  178,  179. 
Enforcement  of  contracts  in  relation  to,  see 

"Specific  Performance,"  sec.  20. 

BEAL  PABTY  IN  INTEBEST. 

Action  by  assignee,  see  "Assignments,"  sec. 

35. 
Action  on  note,  see  "Bills  and  Notes,"  sec. 

112. 

BEAL  PB0PEBT7. 

See  "Real  Estate,"  "Conveyances." 
Attachment,  see  "Attachment,"  sec.  38. 
Taxation   of  real  property  in  general,  see 

"Taxation,"  sec.  18. 
Sale  for  non-pasrment  of  tax  on  personalty, 

see  "Taxation,"  sec.  125. 

BEASONABLE  DOUBT. 

Of  guilt,  see  "Criminal  Law,"  sec.  106. 
Instructions,  see  "Criminal  Law,"  sec.  182, 
"Homicide,"  sec.  106. 

BEASSIONMENT. 

See  "Assignments,"  sec.  16. 

BEBXTTTAL. 

Evidence  In  criminal  cases,  see  "Criminal 
Law,"  sees.  137,  138. 


BEOALL. 

Of  municipal  officer,  see  "Municipal  Corpor- 
ations," sec.  70. 


BECEIPT. 

i  1.    Operation  and  effect. 

Effect    of    receipt    in    full,    see    "Account 

Stated,"  sec.  2. 
As  evidence  of  payment,  see  "Payment,"  sec 

7. 

§  1.    Operation  and  effect. 

(a)  Receipt  in  full  at  the  foot  of  an  ac- 
count precludes  a  subsequent  claim  of  in- 
terest, on  the  ground  of  non-payment  of  the 
debt  at  it  maturity,  in  the  absence  of  frand 
or  mistake. — Bassick  Gold  Mine  Co.  v. 
Beardsley,  49  C.  275,  279,  112  P.  770. 

BECEIVEBS. 

I.  Nature  and  Gbounds  fob  and  Appoint- 

MBNT   OF    ReCEIVEB. 

§  1.  Actions  and  proceedings  in  which  a 
receiver  may  he  appointed. 

§   2.    Chvunds  in  general. 

§  3.  Preservation  and  protection  of  prop- 
erty, 

§  4.  Notice  of  application  for  appoint- 
ment of  receiver, 

S  5.  Hearing  and  determination  of  ap- 
plication, 

§   6.    Estoppel  and  waiver. 

§   7.    Collateral    attack    on   appointment. 

II.  Title,    Possession,    Manaoehent    asd 

Disposition  of  Propebtt. 
§    8.    Title  and  control  in  general. 

Representation  hy  receiver  of  court 

and  parties. 
Authority  of  receiver  in  general. 
Determination  of  controversies. 
Continuance   and   conduct   of  }nai- 

ness. 
Contracts  of  receivers  in  general. 
Receiver's  certificates — purposes  of 

issue. 

lAen  and  priorities. 

Contesting  validity. 

Rights  and  remedies  of  holders. 

Sale — construction  of  order  of  sale. 

Title  and  rights  of  purchaser. 

Conveyance    and    delivery    to 

purchaser. 
Liability  of  purchaser. 


§   9. 

SIO. 
§11. 
§12. 

§13. 
§14. 

§15. 
§16. 
§17. 
§18. 
§19. 
§20. 

§21. 


III.  Allowance  and  Payment  of  Claims. 
§  22.    Objections   to   claims   and  proceed- 
ings thereon. 

§  23.    Expenses  of  receivership. 
§  24.    Expenses  of  continuance  of  business. 
§  25.     Taxes. 

§  26.    Allowance  or  disallowance. 
§  27.    Priority  of  claims. 
§28.    Reduction   of    claim    to   judg- 
ment. 

IV.  Actions. 

§  29.  Leave  of  court  for  receiver  to  sue, 
or  to  make  receiver  a  defendant. 

§  30.    Rights  of  action  and  defenses. 

§  31.    Parties. 

§  32.  Joinder  of  receiver  in  action  by  oth- 
ers. 

§  33.    Pleading. 

§  34.    Judgment  or  decree. 
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i  35.  ExectUian  and  enforcement  of  judg- 
ment. 

V.     ACCX>UNTIK0   AND   COMPENSATION. 

1 36.    Charges,  counsel  fees  and  costs. 

§37.    Compensation  for  services. 

§3S.    Under  void  order  of  appoint- 

wient. 

iZ9.  Setting  aside  order  for  compensii- 
tion. 

HO.  Liabilities  of  parties,  property  or 
funds  for  compensation  and  ex- 
penses. 

|4L    In  consolidated  actions. 

142.    Determination  of  lUMlity. 

143.  Objections  to  account. 

144.  Discharge  of  receiver. 

VL     FORKION   AND  ANCILLABT  RECEIVEBSHIPS. 

§45.  Actions  by  or  against  foreign  re- 
ceivers. 

146.    Appeal  or  error. 

§47.  Effect  of  appointment  as  to  title  to 
property. 

See  "Creditors'  Salts,"  sec.  9»  "Customs  and 
Usages,"  sec.  2. 

Of  national  bank,  see  "Banks  and  Banking/' 
sec.  60. 

Rights  of  mortgagee  as  against,  see  "Chattel 
Mortgages,"  sec  64. 

Of  foreign  corporation,  see  "Corporations," 
sec  274. 

Of  corporation,  see  "Corporations,"  VIII. 

Liability  to  garnishment,  see  "Garnishment," 
sees.  2,  9. 

Liability  to  garnishment,  see  "Garnishment," 
sec  9. 

Mining  corporations,  see  "Mines  and  Min- 
erals," sec  267. 

Appointment  of  in  foreclosure  proceedings, 
see  •Mortgages,"  VIII  (E). 

Prohibition  to  prevent  appointment,  see 
'TrohibiUon,"  sec.  12. 

Of  railroads,  see  "Railroads,"  sec.  28. 

Liability  in  operation  of  railroad,  see  "Rail- 
roads." sec.  38. 

As  parties  to  actions  for  injuries  by  rail- 
road, see  "Railroads,"  sec  60. 

Powers  of  receiver  of  street  railroad,  see 
*^treet  Railroads,"  sec  6. 

L   NATURE  AWD  GROUNDS  FOR  AND 
APPOINTMENT  OF  RECEIVER 

§L  Actions  and  proceedings  in  which  a  re- 
ceiver may  be  appointed. 
(a)  Courts  have  no  Jurisdiction  to  ap- 
point a  receiver  except  in  a  suit  pending  In 
which  a  receiver  is  desired. — ^Jones  v.  Bank 
of  Leadvllle,  10  C.  464,  17  P.  272;  People 
ex  rel.  Daniels  v.  District  Court  of  City  and 
Connty  of  Denver,  33  C.  293,  80  P.  908. 

§1  Gronnds  in  generaL 

(a)  The  fact  that  a  resolution  to  wind 
np  a  foreign  company  was  confirmed  at  a 
meeting  of  shareholders  held  on  insufficient 
notice,  is  no  ground  for  the  appointment  of 
a  receiver  by  the  circuit  court  Adequate 
relief  may  be  afforded,  where  the  defend- 
ants submit  themselves  to  the  Jurisdiction 
of  the  court,  by  a  decree  declaring  the  reso- 
Inticm  invalid,  and  enjoining  the  defendants 
trom  carrying  it  into  effect— Republican 
Mto.  Mines  v.  Brown,  ^  F,  $44. 


§S.    Preservation  and  protection  of  property. 

(a)  A  receiver  should  not  be  appointed 
for  a  corporation  in  an  action  by  a  simple 
contract  creditor  to  prevent  the  corporation 
from  fraudulently  disposing  of  its  property, 
and  putting  beyond  its  power  the  ability  to 
respond  to  a  judgment  sought  to  be  ob- 
tained on  an  unsecured  debt — International 
Trust  Ca  v.  United  Coal  Co.,  27  a  246,  60 
P.  621. 

(b)  Where  defendants  in  a  suit  for  the 
recovery  of  property  and  an  accounting  for 
profits  have  been  in  undisturbed  possession 
for  a  number  of  years  under  an  apparently 
good  title,  the  presumptions  of  law  are  in 
their  favor;  and  if  they  are  solvent  and 
able  to  respond  for  any  injury  done  to  the 
property,  as  well  as  for  any  profits  that  may 
be  derived  from  it  after  the  application  is 
preferred,  a  receiver  will  not  be  appointed. 
— Kelley  v.  Boettcher,  89  F.  125. 

§4.  Notice  of  application  for  appointment  of 
receiver, 
(a)  A  receiver  should  not  be  appointed 
without  previous  notice. — Belknap  Sav. 
Bank  v.  Lamar  Land  A  Canal  Co.,  28  C.  826, 
64  P.  212. 

(b)  Before  an  order  of  court  appointing 
a  receiver  can  legally  be  made,  notice  most 
be  given  to  those  entitled  to  be  heard.  In 
an  action  to  foreclose  a  mortgage  and  pray- 
ing for  the  appointment  of  a  receiver  by 
a  minority  holder  of  the  bonds  secured  by 
the  mortgage  where  the  plaintiff  alleges  as 
a  basis  of  its  right  to  ask  a  foreclosure  that 
the  trustee  had  abandoned  its  trust,  and 
that  its  interests  was  antagonistic  to  the 
mortgage  creditors,  notice  to  the  trustee  of 
the  application  for  a  receiver  was  not  notice 
to  or  binding  upon  other  bondholders  not 
parties  to  the  suit. — Id. 

§  5.    Heating  and  determination  of  application. 

(a)  Where  a  party  to  a  pending  action 
applies  for  the  appointment  of  a  receiver, 
his  adversary  should  have  notice,  and,  if  in 
court,  the  adversary  has  an  absolute  right 
to  file  an  answer  to  the  petition  putting  in 
issue  the  matters  therein  set  up,  and  evi- 
dence should  be  heard  to  determine  the 
issues  Joined  before  decision  is  made.  Where 
a  demurrer  was  filed  to  a  petition  for  the 
appointment  of  a  receiver  and  immediately 
upon  the  overruling  of  the  demurrer  th^ 
court  proceeded  to  appoint  a  receiver  with- 
out giving  defendants  time  to  answer  or  an 
opportunity  to  even  ask  leave  to  further 
plead,  the  action  of  the  court  in  departing 
from  the  established  procedure  in  appoint- 
ing the  receiver  was  in  excess  of  its  law- 
ful authority. — People  ex  rel.  Daniels  v.  Dis- 
trict Court,  of  City  and  County  of  Denver, 
33  C.  293,  80  P.'  908. 

(b)  On  a  preliminary  hearing  for  the 
appointment  of  a  receiver  the  questions 
which  should  be  determined  are  whether  it 
is  probable  that,  on  final  hearing,  the  alle- 
gations of  the  bill  will  be  made  good  by 
competent  proof,  and  whether  the  character 
and  the  situation  of  the  property  are  such 
that  it  ought  to  be  taken  into  judicial  cus- 
tody in  the  meantime,  for  the  purpose  of 
preserving  the  rights  of  all  parties.— Kelley 
V.  Boettcher,  89  F.  125* 
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§  6.    Estoppel  and  waiver. 

(a)  In  an  action  by  a  holder  of  a  minor- 
ity of  the  bonds  secured  by  a  deed  of  trust, 
to  foreclose  and  asking  for  a  receiyer,  where 
another  bondholder  presented  a  petition  of 
intervention  asking  to  be  made  a  party 
plaintiff  and  to  adopt  the  allegations  of 
plaintiffs  complaint  which  petition  was  not 
granted  and  petitioner  withdrew  its  petition 
to  intervene  as  plaintiff  and  with  others  was 
permitted  to  appear  as  defendant,  petitioner 
was  not  estopped  by  his  intervention  peti- 
tion to  object  to  orders  previously  issued  ap- 
pointing a  receiver  and  authorizing  the  issu- 
ance of  receiver's  certificates. — Belknap  Sav. 
Bank  v.  Lamar  Land  &  Canal  Ck>.,  28  C.  326, 
64  P.  212. 

(b)  Defendant  having  acquiesced  in  the 
appointment  of  a  receiver,  will  not  be  after- 
wards heard  to  object  to  the  Jurisdiction  of 
the  court— Grout  v.  First  Nat  Bank,  48  C. 
557,  111  P.  656. 

§  7.    Collateral  attack  on  appointment. 

(a)  Where  a  receiver  was  appointed  in 
an  action  in  which  the  court  had  Jurisdic- 
tion of  the  parties  and  subject-matter,  the 
Judgment  of  the  court  appointing  the  re- 
ceiver cannot  be  questioned  in  a  collateral 
proceeding. — Powell  v.  National  Bank  of 
Commerce,  19  A.  57,  74  P.  536. 

IL    TITLE,  POSSESSION,  MANAGEMENT 
AND  DISPOSITION  OP  PROPERTY. 

§  S.    Title  and  control  in  general 

(a)  If  the  possession  of  personal  prop- 
erty which  is  incumbered  by  chattel  mort- 
gage remains  with  the  mortgagor,  a  receiver 
appointed  to  take  charge  of  the  mortgagor's 
estate  may  have  control  thereof,  subject  to 
the  mortgage  lien. — Hammond  v.  Solliday, 
8  C.  610,  9  P.  781. 

(b)  Pending  an  action  for  the  recovery 
of  a  debt  and  asking  for  the  appointment 
of  a  receiver  to  take  charge  of  all  of  defend- 
ant's assets,  defendant  executed  a  chattel 
mortgage  covering  practically  all  of  its  as- 
sets, the  mortgagee  having  actual  knowledge 
of  the  pendency  of  the  suit  After  the  exe- 
cution of  the  chattel  mortgage  the  receiver 
was  appointed,  as  prayed  for  in  the  action. 
Held,  that  the  order  appointing  the  receiver 
related  back  to  the  time  the  court  acquired 
Jurisdiction  of  the  subject-matter  and  par- 
ties, and  took  precedence  over  the  chattel 
mortgage,  and  the  receiver  was  entitled  to 
recover  possession  of  said  assets  from  the 
mortgagee. — Powell  v.  National  Bank  of 
Commerce,  19  A.  57,  74  P.  536. 

§9.    Representation  by  receiver  of  court  and 
parties. 

(a)  A  receiver  is  not  the  agent  of  any 
party  to  the  suit,  but  an  officer  of  the  court; 
and  he  can  exercise  only  such  power  as  is 
expressly  conferred  upon  him  in  the  order 
of  appointment  and  under  such  practice. — 
Hendrie  &  Bolthoff  Mfg.  Co.  v.  Parry,  37  C. 
359,  367,  86  P.  113. 

(b)  A  receiver  is  an  officer  of  the  court 
by  which  he  is  appointed,  and  the  court 
may,  by  suitable  orders,  arrange  and  pro- 
vide for  the  employees  and  counsel  to  be 
Xisitained  by  hin^  and  /or  ihfiix  cprnpenaation. 


— Casserleigh  v.  Malcme,  50  C.  597,  115  P. 
520. 

(c)  A  receiver  is  a  trustee  and  an  officer 
of  the  court,  is  charged  with  the  duty  of 
managing  the  estate  intrusted  to  his  care 
with  due  regard  to  the  rights  of  the  liti- 
gants, and  in  such  manner  as,  according  to 
his  best  Judgment,  to  preserve  what  has 
been  committed  to  his  care  and  bring  it 
into  court. — Eskridge  v.  Rushworth,  3  A.  562, 
34  P.  482. 

§  10.    Authority  of  receiver  in  general 

(a)  Where,  in  an  action  by  a  creditor 
against  a  mining  corporation,  a  receiver  was 
appointed  as  authorized  by  Mills'  Ann. 
Stats.,  sec.  497,  and  the  order  appointing 
him  recited  "with  all  the  powers  usual  in 
receivership  cases  and  to  take  charge  of  the 
affairs  and  property  of  the  defendant  com- 
pany," he  had  no  authority  to  work  the 
company's  mines,  and  could  only  take  charge 
of  such  property  for  the  purpose  of  closing 
out  the  business. — ^Hendrie  &  Bolthoff  Mfg. 
Co.  V.  Parry,  37  C.  359,  366,  86  P.  113. 

(b)  To  close  up  mercantile  business. 
Ordinarily  a  receiver  would  have  no  right 
to  carry  on  a  mercantile  business  of  which 
he  had  been  put  in  charge,  otherwise  than 
to  dispose  of  the  property  turned  over  to 
him  for  the  best  price  possible,  and  produce 
the  funds  for  the  benefit  of  those  entitled 
to  them.— Eskridge  v.  Rushworth,  3  A.  562, 
34  P.  482. 

(c)  The  litigants  are  concluded  as  to. 
what  a  receiver  does  under  an  order  entered 
by  conqent,  providing  his  acts  are  brought 
within  the  scope  of  the  order,  and  he  is  not 
by  evidence  aliunde  shown  to  have  been 
guilty  of  misconduct. — Id. 

§  11.    Determination  of  controversies. 

(a)  Complaints  of  railroad  employees 
considered,  and  duties  of  receiver  and  em- 
ployees discussed  in  regard  to  the  manage- 
ment of  the  road. — Prank  v.  Denver  &  Rio 
G.  R.  Co.,  23  F.  757. 

§  12.    Continuance  and  conduct  of  business. 

(a)  Mills'  Ann.  Stats.,  sec  497,  provid- 
ing for  the  dissolution  of  mining  corpora- 
tions and  the  appointment  of  receivers  to 
close  up  the  business,  does  not  confer  power 
upon  the  court  to  authorize  a  receiver  to 
work  the  company's  mines. — Hendrie  &  Bolt- 
hoff Mfg.  Co.  V.  Parry,  37  C.  359,  367,  86  P. 
113. 

(b)  Where  an  order  appointing  a  re- 
ceiver provided  that  he  might  continue  the 
business  of  a  certain  store  and  "replenish 
the  stock,"  he  is  fully  authorized  to  carry 
on  the  business  of  the  store,  and  buy  what- 
ever in  his  Judgment,  reasonably  and  pru- 
dently exercised,  should  be  essential  to  the 
evident  purpose  of  the  order. — Eskridge  v. 
Rushworth,  3  A.  562,  34  P.  482. 

(c)  Railroad  receiver  may  be  allowed  by 
the  court  to  use  income  same  as  the  com- 
pany was  allowed  by  the  terms  of  the  mort- 
gage.—Veatch  V.  Am.  L.  &  T.  Co.,  79  P.  471. 

§  18.    Contracts  of  receivers  in  generaL 

(a)  A  receiver  is  not  personally  liable 
upon  his  contract  made  officially. — Bayles  v. 
Kanaa3  Pac.  Rj.  Co.^  13  C  JJ51, 197^  22  p.  341. 
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(b)  A  contract  made  by  a  receiver  im- 
poses no  obligation  apon  his  successor,  and 
damages  cannot  be  recovered  against  the 
succeeding  receiver  for  refusing  to  perform 
the  contracts  of  his  predecessor. — Kansas 
Pac  R.  Co.  V.  Bayles.  19  C.  348,  35  P.  744. 

(c)  The  record  order  of  appointment  of 
a  receiver  is  the  measure  of  the  limit  of 
his  powers,  and  persons  dealing  with  a  re- 
ceiver are  charged  with  the  knowledge  of 
his  functions,  and  contract  with  him  at  their 
peril;  they  are  presumed  to  know  the  con- 
tents of  the  pleadings  in  the  action  in  which 
he  was  appointed,  and  are  charged  with 
knowledge  of  the  order  which  defines  his 
powers;  and  those  who  furnish  supplies  to, 
or  perform  labor  for,  him,  are,  in  law,  sup- 
posed to  know  whether  he  possesses  the 
powers  which  he  assumes  to  exercise. — 
Hendrie  &  Bolthoff  Mfg.  CJo.  v.  Parry,  87  C. 
369,  367,   86   P.   113. 

§  14.  Rec^ver's  certificates— purposes  of  issue, 
(a)  Receiver's  certificates  allowed  to  pay 
taxes;  but  refused,  on  the  objection  of  mort- 
gagees, to  carry  out  the  contracts  and  carry 
on  the  business  of  the  corporation,  which 
was  an  irrigation  and  colony  company,  and 
not  a  public  corporation. — Hanna  v.  State 
Trust  Co.,  70  P.  2. 

§  15.    Lien  and  priorities. 

(a)  Where  a  receiver  has  been  appointed 
for  an  insolvent  railroad  corporation  pend- 
ing a  suit  to  foreclose  a  mortgage  executed 
by  the  company,  the  road  may  be  operated 
by  the  receiver  and  the  expenses  of  opera- 
tion, incurred  by  him,  as  well  as  certain 
kinds  of  indebtedness  theretofore  incurred 
by  the  company,  may  be  made  a  first  Hen 
upon  the  income,  aofd  if  that  is  not  sufii- 
cient  for  the  purpose,  then  upon  the  corpus 
of  the  property  superior  to  that  of  the  prior 
mortgage,  but  this  doctrine  does  not  apply 
to  ordinary  private  corporations  engaged  in 
purely  private  business.  In  administering 
the  affairs  of  an  ordinary  insolvent  private 
corporation  for  which  a  receiver  has  been 
appointed,  a  court  of  equity  has  not  the 
power  to  authorize  the  receiver  to  incur  in- 
debtedness for  carrying  on  the  business,  and 
to  make  the  same  a  lien  upon  the  property 
superior  to  that  of  prior  lien  holders  with- 
out their  consent,  unless  such  indebtedness 
relate  strictly  to,  and  is  necessary  for,  the 
preservation  of  the  status  of  the  property 
at  the  time  of  the  appointment  of  the  re- 
ceiver.— International  Trust  Co.  v.  United 
Coal  Co.,  27  C.  246.  60  P.  621. 

(b)  A  canal  company  incorporated  under 
the  laws  of  Colorado  for  the  purpose  of  irri- 
gating its  own  lands  and  lands  of  its 
grantees  is  not  a  quasi  public  corporation 
in  the  sense  that  the  equitable  doctrine  of 
preference  should  apply  to  it  as  in  case  of 
Insolvent  railroad  corporations.  The  court 
has  no  power  to  appoint  a  receiver  to  con- 
duct the  business  of  such  insolvent  canal 
company  and  to  authorize  receiver's  certifi- 
cates for  such  purpose  and  to  give  such  cer- 
tificates a  preference  over,  or  co-ordinate  lien 
with,  prior  mortgage  bonds,  without  the 
consent  of  the  bondholders. — Belknap  Sav. 
Bank  v.  Lamar  LanjJ  &  Cwal  Cp.,  2^  C.  326, 


(c)  Obligations  secured  by  receiver's  cer- 
tificates are  liens  upon  the  property  in  the 
hands  of  the  receiver. — Frank  v.  Bonnevie, 
20  A.  164,  77  P.  363. 

§  16.    Contesting  validity. 

(a)  In  an  action  by  a  minority  mortgage 
bondholder  to  foreclose  and  for  a  receiver, 
the  fact  that  certain  receiver's  certificates 
were  issued  after  the  other  bondholders 
were  made  defendants  in  the  action  without 
objection  on  their  part  does  not  estop  them 
to  object  to  a  former  series  of  certificates 
issued  before  they  were  made  parties  to 
the  action. — Belknap  Sav.  Bank' v.  Lamar 
Land  A  Canal  Co.,  28  C.  326,  64  P.  212. 

(b)  The  fact  that  receiver's  certificates 
sold  at  too  great  a  discount  is  no  reason 
why  mortgage  bondholders  other  than  the 
purchasers  of  the  certificates  should  not 
question  their  legality  and  object  to  giving 
them  a  preference  over  the  mortgage  bonds. 
—Id. 

(c)  A  purchaser  of  receiver's  certificates 
takes  them  subject  to  the  rights  of  parties 
who  have  prior  liens  upon  the  property  and 
who  have  not,  but  should  have,  been 
brought  before  the  court  If  receiver's  cer- 
tificates are  issued  without  prior  lien  hold- 
ers having  been  brought  before  the  court, 
when  they  do  appear  or  are  brought  before 
the  court  they  are  entitled  to  contest  the 
necessity,  validity  and  amount  of  such  cer- 
tificates as  fully  as  if  such  questions  were 
then  for  the  first  time  presented  for  deter- 
mination.— Id. 

§17.    Rights  and  remedies  of  holders. 

(a)  Where  in  a  foreclosure  suit,  by  rea- 
son of  false  representations  of  plaintiff's 
agent  receiver's  certificates  were  sold  to 
plaintiff  for  a  less  sum  than  plaintiff  had 
authorized  its  agent  to  pay  for  them  the 
court  properly  canceled  such  certificates  to 
the  amount  of  the  difference  between  what 
the  agent  was  authorized  to  pay  and  what 
he  did  pay,  the  certificates  still  being  held 
by  plaintiff. — Belknap  Sav.  Bank  v.  Lamar 
Land  St  Canal  Co.,  28  C.  326,  64  P.  212. 

(b)  Holders  of  receiver's  certificates  of 
indebtedness  for  supplies  furnished  a  re- 
ceiver, by  attempting  to  have  their  certifi- 
cates adjudged  a  lien  on  funds  in  the  hands 
of  the  receiver  superior  to  a  prior  mort- 
gage, did  not  thereby  elect  between  incon- 
sistent remedies  so  as  to  prevent  them  from 
afterwards  proceeding  against  the  plaintiff 
at  whose  instance  the  receiver  was  appointed 
for  their  claims. — German  Natl.  Bank  v. 
Best,  32  C.  192,  75  P.  398. 

§  18.    Sale — construction  of  order  of  sale. 

(a)  An  order  of  court  authorizing  its 
receiver  to  sell  and  convey  certain  real  prop- 
erty described  therein,  at  private  sale,  for 
"not  less"  than  a  sum  named,  "and  for  as 
much  higher  price  as  is  possible  to  procure 
therefor,"  and  to  execute  a  proper  deed  of 
conveyance  "to  be  approved  by  the  court 
before  delivery"  is  not  a  confirmation  of  a 
previous  sale  alleged  to  have  been  made  by 
the  receiver,  but  which  in  fact  consisted  of 
an  offer  for  a  satisfactory  title,  which  the 
received  was  unable  to  furnish. — Mullen  y. 
3/o;nle7,  121  A.  3^9,  J^2  p.  6fi. 


Digitized  by 


Google 


3383     (§19) 


RECEIVERS  II-III 


(§24)     3384 


§  19.    Title  and  rights  of  purchaser. 

(a)  Where  a  court,  through  its  receiver 
or  other  administrative  officer,  assumes  to 
sell  real  property,  under  circumstances  im- 
plying the  right  of  the  purchaser  to  demand 
a  good  title,  the  purchaser  will  not  be  re- 
quired to  accept  a  title  which  is  clearly  de- 
fective or  unmarketable. — ^Mullen  v.  Brom- 
ley, 21  A.  399,  122  P.  66. 

(b)  A  letter  proposing  to  purchase  cer- 
tain real  property,  from  a  receiver,  enclosed 
a  deposit,  and  stated  that  the  residue  would 
be  paid  "as  soon  as  the  title  is  made  satis- 
factory to  our  attorney."  Held  to  import 
as  a  condition  precedent  that  a  satisfactory 
title  must  be  furnished. — Id. 

(c)  And  though  the  purchaser,  with  the 
consent  of  the  receiver,  assumed  possession 
of  the  property,  and  made  extensive  im- 
provements, and  a  deed,  never  accepted,  was 
tendered,  no  contract  was  consummated, 
and  the  court  was  without  power  to  require 
the  purchaser  to  pay  the  residue  of  the 
price  offered,  accepting  a  mere  paper  title, 
in  direct  opposition  to  the  expressed  condi- 
tions of  his  offer. — Id. 


§80. 


—  Conveyance   and   delivery   to   i^ur- 
cbaser. 


(a)  The  receiver  of  a  bank,  under  the 
authority  of  the  proper  court,  sold  the  bank's 
interest  in  certain  mining  property,  partly 
on  deferred  payments  due  at  times  expressly 
stipulated  in  the  agreement.  The  purchaser 
was  unable  to  obtain  possession,  the  prop- 
erty being  in  litigation,  and  in  the  hands 
of  another  receiver.  The  evidence  not  show- 
ing an  agreement  to  put  the  purchaser  into 
possession:  Held^  that  the  court's  refusal 
to  compel  its  receiver  to  extend  the  time  of 
the  deferred  payments  was  not  reviewable. 
— Alvord  V.  Strickler,  10  C.  89,  14  P.  117. 

(b)  The  receiver  of  a  bankrupt  corpora- 
tion was  authorized  by  the  court  appointing 
him  to  convey  its  lands,  on  request  of  a  cer- 
tain person  named.  The  death  of  this  per- 
son, and  the  appointment  of  another  in  his 
place,  by  the  holder  of  the  obligations  of 
the  bankrupt  company,  was  held  without 
effect  to  modify  the  order  of  the  court. — 
Knox  V.  Gibson,  23  A.  402,  128  P.  470. 

(c)  A  deed  of  a  receiver  appointed  by 
the  court  failed  to  recite  a  request  of  the 
proper  party,  and  it  affirmatively  appeared 
that  no  request  was,  or  could  have  been, 
made.    The  deed  was  held  void. — Id. 

§21,    Liability  of  purchaser. 

(a)  Mortgage  foreclosure  sale  of  a  rail- 
road, the  purchaser  taking  "subject  to  the 
liabilities  of  a  receiver  incurred  in  operat- 
ing" the  mortgaged  properties,  is  liable  for 
the  negligence  of  the  receiver  in  permitting 
a  car  containing  dynamite  to  be  unneces- 
sarily retained  upon  the  tracks,  in  the  vicin- 
ity of  private  dwellings;  in  failing  to 
in  any  way  advise  the  public  of  the  explo- 
sives, even  after  a  fire  had  broken  out  in 
such  proximity  thereto  that  an  explosion 
might  reasonably  be  anticipated;  and  in 
failing  to  remove  the  car,  while,  after  the 
fire  had  broken  out,  such  removal  was  prac- 
ticable; and  this,  even  though  the  liability 
pf  th^  redpiver  has  u^ver  b^en  judiQiaHj 


established.— WiUson  v.  Ck)lorado  ft  So.  R. 
Co..  57  C.  303,  142  P.  174. 

in.    ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 

§82.    Objections   to    claims   and   proceedings 
thereon. 

(a)  Where  a  receiver  was  appointed  for 
an  insolvent  corporation  at  the  suit  of  an 
unsecured  creditor  to  prevent  the  corpora- 
tion from  disposing  of  its  property,  the  fact 
that  the  trustee  and  bondholders  secured  by 
a  first  mortgage  on  the  property  of  the  cor- 
poration knew  that  the  receiver  was  con- 
ducting the  business  of  the  corporaticm  and 
did  not  object  thereto  nor  take  any  active 
steps  to  intervene  in  the  suit,  nor  bring 
immediate  suit  to  foreclose  the  mortgage 
did  not  estop  them  from  objecting  to  the 
expenses  incurred  by  the  receiver  in  operat- 
ing the  business  being  made  a  prior  lien  to 
their  mortgage  lien,  where  the  holders  of 
the  receiver's  certificates  had  notice  of  the 
mortgage  and  the  trustee  and  bondholders 
on  every  occasion  when  called  upon  to  act 
protested  against  anything  that  would  give 
preference  over  them  to  persons  dealing 
with  the  receiver. — International  Trust  Co. 
V.  United  Coal  Co.,  27  C.  246.  60  P.  621. 

§23.    Expenses  ^  receivership. 

(a)  Where  a  receiver  and  his  successor 
had  been  discharged  so  that  neither  was 
before  or  under  the  control  of  the  court  at 
the  time,  it  was  not  improper  to  render 
Judgment  directly  in  favor  of  those  who 
furnished  supplies  or  rendered  services  to 
the  receiver  while  he  was  acting  in  that 
capacity,  instead  of  making  such  allowances 
to  the  receiver. — German  Nat'l  Bank  v.  Best, 
32  C.  192,  75  P.  398. 

(b)  Allowances  to  a  receiver  for  the 
expenses  of  the  receivership  should  be  made 
to  the  receiver  himself,  and  not  to  those 
who  furnish  supplies  to,  or  perform  labor 
for,  him.— Hendrie  &  Bolthoff  Mfg.  Co.  v. 
Parry,  37  C.  359,  364,  86  P.  113. 

§24.    Expenses  of  continuance  of  business. 

(a)  Where  certain  partners  in  a  part- 
nership for  leasing  and  working  a  mine,  in 
which  the  lease  required  the  continuous 
working  of  the  mine,  brought  an  action 
against  other  partners  for  dissolution  of  the 
partnership  and  for  an  accounting,  and 
asked  for  and  procured  the  appointment  of 
a  receiver,  who,  in  accordance  with  their 
petition,  was  directed  by  the  court  to  take 
possession  of  and  work  the  mine,  extract, 
mine  and  ship  ore  to  the  best  interest  of 
the  property,  and  from  the  proceeds  to  pay 
all  laborers  and  other  expenses  connected 
with  the  mining  and  treatment  of  the  ore, 
and  the  balance  of  the  proceeds  to  be  de- 
posited with  the  clerk  of  the  court  pending 
the  accounting  between  the  partners,  and 
the  working  of  the  mine  proving  unprofit- 
able there  was  a  deficiency  in  the  proceeds 
to  pay  the  expenses  of  the  receiver  in  work- 
ing the  mine,  held  that  plaintiffs  were  liar 
ble  to  the  receiver  for  such  deficiency,  and 
a  Judgment  was  properly  entered  against 
them  and  in  favor  of  the  receiver  for  such 
expense^  jncluding;  compensatipn  for  the  re- 
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ceiver  and  attorneys'  fees  incurred  in  resist- 
ing plaintiffs'  objections  to  his  report — 
Welch  v.  Renshaw,  14  A.  526,  59  P.  967. 

§  85.    Taxes. 

(a)  The  appointment  of  a  receiver  does 
not  affect  the  taxable  status  of  the  property 
involved. — Rice  v.  Jerome,  97  P.  719. 

§  96.    Allowance  or  disallowance. 

(a)  Where  a  counter-claim  for  damages 
and  delay  was  filed  by  defendant,  but  judg- 
ment obtained  by  plaintiff  without  trial  of 
the  merits  of  the  counter-claim  and  without 
the  receiver  being  made  a  party,  upon  pres- 
entation of  such  claim  for  a  preference  the 
receiver  was  allowed  opportunity  to  show 
the  amount  of  damages  before  adjudication 
of  preference. — Central  Tr.  Co.  v.  Clark,  81 
P.  269. 

(b)  The  allowance  of  interest  on  the 
claims  allowed  from  the  date  when  the  de- 
cision was  filed  on  which  the  decree  was 
afterwards  entered  was  within  the  discretion 
of  the  court — Central  Tr.  Co.  v.  Denver  & 
Rio  G.  Ry.  Co.,  97  P.  239. 

§  87.    Piiority  of  claims. 

(a)  Consideration  of  the  rights  of  cred- 
itors in  negligence  cases  as  against  mort- 
gagees of  railroads  in  hands  of  a  receiver 
as  to  sundry  classes  of  income. — ^Veatch  v. 
Am.  L.  &  T.  Co.,  79  P.  471. 

(b)  A  claim  for  damages  for  death  oc- 
curring before  appointment  of  a  receiver  for 
the  defendant  railroad  company  is  not  a 
preferential  claim  against  either  income  or 
the  original  property  to  the  exclusion  of  a 
mortgagee. — Id. 

(c)  The  purchase  money  of  cable  road 
fixtures  allowed  preference  against  bonds  of 
the  company. — Central  Tr.  Co.  v.  Clark,  81 
F.  269. 

(d)  A  mortgagee  has  no  preferred  rights 
above  that  of  a  Judgment  creditor,  to  sur- 
plus earnings  that  have  accumulated  in  the 
hands  of  a  receiver,  appointed  at  the  in- 
stance of  stockholders,  prior  to  the  filing 
of  a  bill  for  foreclosure. — ^Veatch  v.  Am.  L. 
&  T.  Co.,  84  P.  274. 

§28.    Reduction  of  claim  to  judgment. 

(a)  The  holder  of  a  claim  entitled  to 
preference  does  not  lose  such  right  by  re- 
ducing his  demand  to  judgment — Central 
Tr.  Co.  V.  Clark,  81  P.  269. 

IV.    ACTIONS. 

§  29.    Leave  of  court  for  receiver  to  sue,  or  to 
make  receiver  a  defendant 

(a)  When  the  court  appointing  the  re- 
ceiver is  in  another  state  than  the  court  out 
of  which  the  garnishee  process  issued,  it  is 
not  incumbent  on  the  latter  court  to  ask 
leave  of  the  former  before  issuing  such  pro- 
cess,— Phelan  v.  Ganebin,  5  C.  14. 

(b)  Generally,  a  receiver  has  no  author- 
ity to  sue  for  the  recovery  of  property  be- 
longing to  the  estate,  or  for  the  collection 
of  demands  due  it  without  first  obtaining 
leave  of  the  court  appointing  him. — ^Wason 
V.  Prank,  7  A.  541,  44  P.  378. 

(c)  It  seems  that  an  application  by  a  re- 
ceiver to  dismiss  on  the  ground  that  the 
action  was  commenced  against  him  without 


leave  of  court  comes  too  late  if  interposed 
after  he  has  applied  for  and  obtained  a 
change  of  venue. — Colorado  Puel  A  Iron  Co. 
¥.  Rio  Grande  So.  R.  Co.,  8  A.  493,  46  P.  845. 
(d)  Leave  to  sue  United  States  court  re- 
ceivers.— Trumbull  v.  Makeover,  9  A.  350,  48 
P.  825. 

§S0.    Rights  of  action  and  defenses. 

(a)  Where  it  is  alleged  in  a  complaint 
that  the  business  of  a  railroad  company  was 
mrnaged  by  a  receiver  at  the  time  a  con- 
tract was  entered  into  with  plaintiff,  a  con- 
tention on  demurrer  to  the  complaint  that 
the  receiver  had  no  power  to  make  the  con- 
tract is  without  merit.  It  cannot  be  assumed 
that  the  contract  was  made  in  violation  of 
his  authority  until  his  authority  in  the  prem- 
ises is  shown. — Bayles  v.  Kansas  Pac.  Ry. 
Co.,  13  C.  181,  22  P.  341. 

(b)  Where  a  receiver  is  made  a  defend- 
ant in  an  action  by  leave  of  court  he  is  in 
the  same  position  as  any  other  litigant  and 
the  other  parties  to  the  action  'entitled  to 
affirmative  relief  have  a  right  to  seek  it  by 
filing  cross-bills  against  him;  nor  is  it  nec- 
essary for  the  parties  filing  the  cross-bills  to 
procure  from  the  court  appointing  the  re- 
ceiver an  order  for  leave  to  file. — ^Venner  v. 
Denver  Union  Water  Co.,  40  C.  212,  243,  90 
P.  623. 

(c)  Damages  for  negligence  may  be  al- 
lowed against  a  receiver  in  an  intervention 
suit  without  requiring  an  action  at  law  to 
be  brought — and  this  after  sale  made  sub- 
ject to  receiver's  liabilities. — Central  Tr.  Co. 
V.  D.  A  R.  G.  Ry.,  97  P.  239. 

(d)  In  passing  upon  items  of  damage 
claimed  in  such  proceeding,  it  being  a  mat- 
ter relating  to  the  administration  of  the 
receiver,  it  Is  proper  for  the  court  to  recog- 
nize the  methods  of  proof,  commonly  ac- 
cepted as  satisfactory  by  railroad  companies 
in  cases  of  such  losses. — Id. 

§  SI.    Parties. 

(a)  Where  a  passenger  on  a  railroad  was 
killed  after  a  foreclosure  sale  of  the  road, 
but  before  the  sale  had  been  consummated 
and  while  the  road  was  still  being  operated 
by  a  receiver,  and  the  decree  of  foreclosure 
provided  that  the  purchasers  should  take  the 
property  upon  condition  that  they  should 
pay  all  indebtedness,  obligations  or  liabil- 
ities legally  contracted  or  incurred  by  the 
receiver  before  the  delivery  of  possession,  to 
the  extent  that  the  assets  or  proceeds  in  the 
hands  of  the  receiver  were  insufficient  for 
that  purpose,  and  the  property  was  conveyed 
to  the  purchaser  and  the  receiver  was  dis- 
charged under  an  order  which  provided  that 
the  discharge  should  not  operate  to  prevent 
the  prosecution  in  the  name  of  the  receiver 
of  any  suit  then  pending,  or  from  defending 
any  suit  then  pending  or  which  might  there- 
after be  brought  against  him  as  such  re- 
ceiver, the  receiver  and  purchaser  were  both 
proper  parties  defendant  to  an  action  for 
damages  for  the  death  of  such  passenger 
brought  after  the  discharge  of  such  receiver, 
but  within  the  time  limited  for  bringing 
such  actions. — ^Denver  and  Rio  Grande  R. 
Co.  V.  Gunning,  33  C.  280,  80  P.  727. 

(b)  Where  a  corporation  is  in  the  hands 
of  a  receiver  appointed  by  the  federal  court. 
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and  its  property  is  in  custodia  legia,  no  valid 
Judgment  can  be  taken  against  it  without 
making  the  receiver  a  party;  and  it  seems 
that  consent  to  bring  the  action  should  be 
obtained  of  the  federal  court. — ^Union  Pac, 
D.  &  G.  R.  Co.  V.  Perkins,  7  A.  184,  42  P.  1047. 
(c)  A  receiver  duly  appointed  to  take 
charge  of  the  property  and  business  of  a 
corporation  is  the  proper  party  in  whose 
name  suits  by  or  against  the  corporation 
may  be  conducted. — Frankle  v.  Jackson,  30 
F.  399. 

§32.  Joinder  of  receiver  in  action  by  others, 
(a)  Where  a  foreclosure  sale  of  a  rail- 
road was  made  conditioned  that  the  pur- 
chaser should  pay  all  indebtedness,  obliga- 
tions or  liabilities  legally  contracted  or  in- 
curred by  the  receiver,  to  the  extent  that 
the  assets  or  proceeds  in  the  hands  of  the 
receiver  were  insufBcient  for  that  purpose, 
it  was  not  a  misjoinder,  either  of  parties  or 
causes  of  action,  to  join  such  purchaser  as 
a  codefendant  with  the  receiver  in  an  action 
of  tort  for  damages  for  the  death  of  a  pas- 
senger caused  by  a  wreck  on  the  railroad 
while  it  was  being  operated  by  the  receiver. 
—Denver  &  Rio  G.  R.  Co.  v.  Gunning,  33  C. 
280.  80  P.  727. 

§  33.    Pleading. 

(a)  A  receiver  bringing  an  action  in  his 
official  capacity  must  set  forth  in  his  com- 
plaint the  facts  of  his  appointment  and  quali- 
fication in  traversable  form,  but  these  may 
be  stated  in  general  terms. — ^Wason  v.  Frank, 
7  A.  541,  44  P.  378. 

<b)  When  a  complaint  to  foreclose  a 
mechanic's  lien  against  a  railroad  company 
and  its  receiver  contains  an  allegation  of 
leave  to  sue,  it  shows  upon  its  face  a  right 
to  prosecute  the  action  to  judgment.  If  the 
plaintiff  should  fail  to  establish  a  lien,  or 
a  right  against  the  receiver,  it  may  be  dis- 
missed as  to  him  and  judgment  be  had 
against  the  company. — Colorado  Fuel  &  Iron 
Co.  V.  Rio  Grande  S.  Ry.  Co.,  8  A.  493,  46  P. 
845. 

(c)  A  complaint  filed  by  a  judgment, 
creditor  of  a  railroad  company  against  a 
receiver  operating  its  property,  seeking  to 
enforce  payment  of  the  judgment,  which  al- 
leges the  receipt  by  the  receiver  of  earnings 
properly  applicable  thereto,  need  not  aver 
that  such  earnings  have  not  been  disbursed; 
such  fact,  if  it  exists,  being  matter  of  de- 
fense.—Veatch  V.  Am.  L.  k  T.  Co.,  84  F.  274. 

§34.    Judgment  or  decree. 

(a)  Section  222,  Mills'  Ann.  Code,  pro- 
vides that  judgment  may  be  given  for  or 
against  one  or  more  of  several  defendants, 
and,  when  the  justice  of  the  case  requires  it, 
the  ultimate  rights  of  the  parties  on  each 
side,-  as  between  themselves,  may  be  deter- 
mined. Held,  that  it  is  proper,  when  a  re- 
ceiver is  a  party,  for  the  trial  court  to  deter- 
mine the  ultimate  rights  of  all  the  parties 
to  the  action  in  the  subject-matter  in  con- 
troversy, and  to  thus  put  an  end  to  litigation 
between  them  over  questions  properly  in- 
volved.— Venner  v.  Denver  Union  Water  Co., 
40  C.  212,  244,  90  P.  623. 

(b)  A  provision  of  the  decree  requiring 
the  purchaser  of  the  road,  who  had  assumed 
Jiability  fpr  aU  claims  against  the  rec^jiver, 


on  notice  from  the  intervener  of  any  future 
claim  made  against  it  on  account  of  such 
collision,  to  compromise  and  settle  such 
claim  or  defend  against  it,  paying  any  judg- 
ment rendered  thereon  against  the  inter- 
vener, was  proper. — Central  Trust  Co.  v. 
Denver  &  Rio  G.  Ry.  Co.,  97  F.  239. 

§  85.  Execution  and  enforcement  of  judgment, 
(a)  A  receiver  was  enjoined  from  doing 
certain  acts.  In  consequence  of  his  defense 
the  injunction  was  dissolved;  Held,  that  the 
authority  by  which  he  appeared  and  pro- 
cured the  judgment  of  dissolution  in  that 
action  extends  to  all  subsequent  proceedings 
which  have  for  their  object  the  enforce- 
ment of  any  legal  remedy  upon  his  judgment, 
and  leave  of  court  is  not  required.— -Wa^bn 
V.  Frank,  7  A.  541,  44  P.  378. 

V.    ACCOUNTING  AND  COMPENSATION. 

§86.    Charges,  counsel  fees  and  costs. 

(a)  A  receiver  having  been  appointed 
in  a  suit  to  foreclose  liens  which  ended  by 
a  sale:  Held,  that  upon  the  sale  his  duties 
ended;  that  to  allow  him  for  advances  made 
after  the  sale  and  make  such  allowances  an- 
tedate the  date  of  sale  already  made,  was 
error;  that  there  was  no  longer  a  suit  pend- 
ing to  support  the  receivership,  and  that 
his  services  jvere  as  agent  of  the  suggest- 
ing party  and  not  as  receiver. — ^Bassick  Min. 
Co.  V.  Schoolfield,  15  C.  376,  24  P.  1049. 

(b)  The  expenses  of  a  receivership  are 
not  always  to  be  taxed  to  the  plaintiff,  when 
the  defendant  prevails. — Grout  v.  First  Nat. 
Bank,  48  C.  557,  111  P.  556. 

(c)  Ruling  as  to  adjudication  of  ex- 
penses of  receiver. — Antlers  Land  k  Res.  Co. 
V.  Fesler,  14  A.  201,  59  P.  406. 

§37.    Compensation  for  services. 

(a)  Where  a  receiver  is  appointed  by  a 
court  and  his  duties  are  of  a  single  and  fixed 
character,  it  is  not  necessary  to  require 
proof  of  his  services  and  an  examination  of 
his  account  in  order  to  fix  the  amount  of  his 
compensation,  but  the  court  may  properly 
allow  him  a  per  diem  as  his  compensation. 
—Welch  V.  Renshaw,  14  A.  526,  69  P.  967. 

(b)  Where  the  court  has  personal  knowl- 
edge as  to  the  necessity  of  appointment  of 
counsel  for  a  receiver  and  the  services  ren- 
dered, proof  is  not  required  as  to  the  neces- 
sity of  such  emplo3rment,  or  of  the  value  of 
the  services,  but  the  court  may  allow  the 
compensation  upon  his  own  personal  knowl- 
edge.— Id. 

(c)  The  allowance  of  compensation  to 
receivers  for  their  services  and  for  attor- 
neys' fees  is  largely  in  the  discretion  of  the 
court  and  his  action  therein  will  not  be  in- 
terfered with  on  appeal,  unless  it  appears 
there  has  been  an  abuse  of  discretion. — Id. 

§83.    Under  void  order  of  appointment. 

(a)  Where  at  the  request  of  a  bank  a  re- 
ceiver was  appointed  for  its  assets,  and  un- 
der such  appointment  and  with  the  consent 
and  approval  of  the  bank  said  receiver  took 
possession  of  and  administered  the  assets 
of  the  bank,  such  receiver  was  entitled  to 
compensation  for  his  services  from  the  bank, 
although  the  order  appointing  the  receiver 
was  void  an4  t^9  cpurt  wa£  not  authorized 
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to  make  an  allowance  to  such  receiver  for 
compensation,  and  in  a  garnishment  pro- 
ceeding against  said  receiver  to  hold  him 
liable  for  a  Judgment  against  the  bank,  such 
receiver  was  entitled  to  plead  as  a  defense 
or  set-off  the  compensation  due  him  by  the 
bank. — ^Tabor  v.  Bank  of  Leadville,  35  C.  1, 
83  P.  1060. 

§39.    Setting  aside  order  for  compensation. 

(a)  Where  an  order  fixing  the  compen- 
sation of  a  receiver  was  made  without  no- 
tice to  the  parties  in  interest  and  under  a 
mistaken  impression  on  the  part  of  the 
Judge  making  the  allowance  that  the  re- 
ceiver had  served  for  a  much  longer  time 
than  he  really  had,  the  order  will  be  set 
aside  on  appeal. — ^Joralmon  v.  McPhee,  31  C. 
40,  76  P.  922. 

§40.    Liabilities  of  parties,  property  or  funds 
for  compensation  and  expenses. 

(a)  A  plaintiff,  at  whose  instance  a  re- 
ceiver is  appointed  is  charged  with  knowl- 
edge of  the  fact  that  if  the  fund  in  the  hands 
of  the  receiver  is  inadequate  to  defray  the 
costs  and  expenses  of  the  receivership,  he 
is  liable  for  such  expenses,  and  it  is  not 
incumbent  on  the  holders  of  receivers'  cer- 
tificates for  such  expenses  to  advise  such 
plaintiff  that  they  will  look  to  him  for  pay- 
ment— German  Nat'l  Bank  v.  Beet,  32  C.  192, 
75  P.  398. 

(b)  A  plaintiff  who  improperly  secures 
the  appointment  of  a  receiver,  and  not  the 
defendant  whose  property  is  wrongfully 
taken  from  him,  is  liable  for  the  legitimate 
expenses  of  such  receivership;  and  a  plain- 
tiff may  be  held,  when  the  appointment  is 
proper,  if  the  fund  seized  is  inadequate  for 
such  expenses. — ^Hendrie  St  Bolthoff  Mfg.  Co. 
V.  Parry,  37  C.  359,  86  P.  113. 

(c)  Where,  in  an  action  by  a  creditor 
against  a  mining  corporation,  a  receiver 
was  appointed  who  had  no  authority  to  work 
the  mines,  his  expenses  incurred  in  so  do- 
ing could  not,  in  any  event,  be  taxed  as 
costs  in  the  case  in  his  favor  and  made  a 
charge  against  either  party  to  the  action; 
nor  could  they  be  awarded  directly  to  those 
with  whom  the  receiver  contracted  the  in- 
debtedness.— Id. 

(d)  Where  a  receiver  is  appointed  and 
there  is  no  fund  out  of  which  his  expenses 
can  be  paid,  the  party  at  whose  instance  he 
was  appointed  should  be  required  to  provide 
the  means  of  payment  and  it  is  proper  to 
tax  such  costs  against  him.  In  an  action  be- 
tween partners  for  dissolution  of  partner- 
ship and  accounting,  where  a  receiver  was 
appointed  at  the  instance  of  plaintiffs  and 
there  was  no  partnership  fund  to  pay  the 
receiver's  expenses,  it  was  proper  to  enter  a 
Judgment  against  plaintiffs  for  such  ex- 
penses, and  if  defendant  partners  are  prop- 
erly chargeable  with  any  portion  of  the  ex- 
penses, that  is  a  matter  between  them  and 
plaintiffs  to  be  settled  upon  final  determi- 
nation of  the  action. — ^Welch  v.  Renshaw,  14 
A.  526,  59  P.  967. 

§41.    In  consolidated  actions. 

(a)  Where  an  action  for  debt  in  which 
a  receiver  was  appointed  for  the  defendant 
was  consolidated  with  a  subsequent  action 


against  the  same  defendant  to  foreclose  a 
mortgage,  and  the  order  of  consoldiation 
reserved  jurisdiction  to  hear  and  determine 
all  matters  relating  to  the  former  action  or 
arising  out  of  the  receivership,  and  a  final 
decree  of  foreclosure  was  entered  in  the  con- 
solidated action  giving  the  mortgage  lien 
priority  over  the  receiver's  certificates,  and 
the  decree  expressly  reserved  for  future  ad- 
judication all  questions  not  thereby  disposed 
of,  such  judgment  was  not  a  determination 
of  any  of  the  issues  of  the  former  action  ex- 
cept the  relative  rank  of  the  receiver's  cer- 
tificates, and  the  court  had  jurisdiction  after 
the  expiration  of  the  term  at  which  such 
judgment  was  entered  to  render  judgment 
against  the  plaintiff  in  the  former  suit  for 
costs  and  expenses  of  the  receivership,  and 
the  fact  that  said  plaintiff  had  not  prose- 
cuted its  action  to  a  conclusion  did  not  oper- 
ate to  deprive  parties  who  furnished  supplies 
to  the  receiver  of  their  right  to  proceed 
against  such  plaintiff  for  such  supplies. — 
Qerman  National  Bank  v.  Best,  32  C.  192, 
75  P.  398. 

(b)  Where  an  action  In  which  a  receiver 
had  been  appointed  was  consolidated  with 
another  action,  and  in  the  order  of  consoli- 
dation the  court  expressly  reserved  juris- 
diction to  hear  and  dispose  of  all  matters 
relating  to  the  former  action,  or  arising  out 
of  the  receivership,  and  reserved  for  future 
consideration  the  priority  and  rank  of  claims 
against  the  receiver  or  the  party  for  whom 
he  was  appointed,  the  court  had  Jurisdiction 
to  render  judgment  in  the  consolidated  ac- 
tion, against  the  party  at  whose  instance  the 
receiver  was  appointed  in  the  former  action, 
for  the  costs  and  expenses  of  the  receiver- 
ship.— German  National  Bank  v.  Best,  32  C. 
192,  75  P.  398. 

§42.    Determination  of  liability. 

(a)  Where,  in  an  action  by  a  creditor 
of  a  mining  corporation  in  which  a  receiver 
was  appointed,  the  creditors  sought  to  charge 
the  plaintiff  with  liability  for  labor  and  sup- 
plies furnished  the  receiver  on  the  ground 
that  the  former  had  wrongfully  had  the  lat- 
ter appointed,  such  creditors  cannot  litigate, 
in  the  original  action,  the  question  of  such 
liability  either  upon  such  ground  or  upon 
the  further  grounds  that  plaintiff  approved 
of  the  illegal  acts  of  the  receiver  in  incur- 
ring such  expenses,  and  also  entered  into  a 
conspiracy  with  others  to  dispossess  the 
company's  managing  officers  and  throw  the 
property  into  the  hands  of  a  receiver  with 
power  to  work  the  mines  for  their  benefit; 
but  such  alleged  liability  should  be  deter- 
mined in  an  independent  suit. — Hendrie  & 
Bolthoff  Mfg.  Co.  V.  Parry,  37  C.  359,  86  P. 
113. 

(b)  Where,  in  an  action  by  a  creditor 
against  a  mining  corporation,  a  receiver  was 
appointed  and  was  still  in  office,  it  was  error 
to  allow  creditors  of  the  receiver  to  inter- 
vene in  the  original  action  over  objection 
of  plaintiff  and  litigate  the  question  of  the 
latter's  liability  for  the  expenses  of  the  re- 
ceivership; for,  if  such  claims  were  just 
charges  as  legitimate  expenses  of  the  re- 
ceivership, if  not  already  so  taxed,  they 
should  have  been  taxed  as  costs  in  the  case 
in  favor  of  the  receiver,  with  a  direction  to 
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that  officer  to  make  proper  distribution  to 
the  parties  entitled  thereto.— Id. 

§43.    Objections  to  account. 

(a)  Items  in  a  receiver's  report,  includ- 
ing expenses  for  wages  and  materials  in 
working  a  mine,  which  were  not  excepted  to 
at  the  time  and  were  approved  by  the  court, 
cannot  afterwards  and  on  the  final  report  of 
the  receiver  be  excepted  to.— Welch  v.  Ren- 
shaw,  14  A.  626,  59  P.  967. 

§44.    Discharge  of  receiver. 

(a)  Where  it  appears  by  the  report  of 
the  receiver  of  a  bank  that  some  of  the  di- 
rectors are  indebted  to  the  bank  in  sums 
exceeding  the  distributive  share  of  its  as- 
sets to  which  they  would  otherwise  be  en- 
titled, where  no  account  has  been  stated  by 
the  referee  in  the  cause,  as  prayed  for  in  the 
bill,  and  no  finding  made  upon  charges  im- 
peaching the  conduct  of  such  directors,  it 
is  error  to  dismiss  the  action  and  discharge 
the  receiver.— Grout  v.  First  National  Bank, 
48  C.  557,  566,  111  P.  556. 


VL 


FOREIGN  AND  ANCILLARY 
RECEIVERSHIPS. 


§45.    Actions  by  or  against  foreign  receivers. 

(a)  Where  the  court  in  another  state 
grants  an  injunction  and  appoints  a  receiver 
in  an  action  against  a  foreign  corporation 
doing  business  in  this  state,  but  does  not 
dissolve  the  corporation,  an  action  against 
it  can  be  maintained  here  after  such  proceed- 
ing has  been  commenced  there  as  well  as 
before.— Venner  v.  Denver  Union  Water  Co., 
40  C.  212,  231.  90  P.  623. 

(b)  The  fact  that  the  receiver  of  a  for- 
eign corporation  appointed  in  another  state 
was  not  made  a  party  to  an  action  brought 
against  the  corporation^  in  this  state,  does 
not  make  the  Judgment 'rendered  against  it 
a  nullity. — Id. 

(c)  A  receiver  in  chancery  of  an  insol- 
vent corporation,  appointed  by  the  United 
States  Circuit  Court  for  the  Southern  Dis- 
trict of  Iowa,  being  authorized  thereto  by 
the  court  appointing  him,  brought  suit  in 
equity  in  the  United  States  Circuit  Court 
for  the  District  of  Colorado  for  the  recovery 
of  a  fund,  from  a  resident  of  the  latter  state, 
alleged  to  be  held  in  trust  for  the  benefit  of 
creditors  of  the  estate.  Held^  that  such  re- 
ceiver had  no  legal  status  to  maintain  such 
suit  in  a  Jurisdiction  foreign  to  that  appoint- 
ing him,  even  though  leave  to  institute  such 
suit  was  granted  by  the  Colorado  court,  and 
although  the  bill  alleged  that  there  were  no 
creditors  of  the  insolvent  corporation  in  the 
state  of  Colorado.— Fowler  v.  Osgood,  141 
F.  20. 

§46.    Appeal  or  error. 

(a)  A  receiver  may  be  allowed  to  prose- 
cute a  writ  of  error  though  he  had  not  been 
party  to  the  suit  and  though  appointed  in 
another  state.  A  foreign  receiver  may  be 
authorized  to  sue  and  defend. — ^Rust  v. 
United  Waterworks  Co.,  70  F.  129. 

§47.    Effect   of   appointment  aa   to   title   to 
property, 
(a)     The  legal  effect  of  the  appointment 
of  a  receiver  of  a  corporation,  in  proceed- 


ings by  the  attorney  general  for  its  dissolu- 
tion, under  the  statute  of  Wisconsin,  is  to 
invest  such  receiver  with  full  title  to  all  the 
property  and  effects  of  the  corporation, 
wherever  they  may  be  found,  whether 
within  or  without  the  Jurisdiction  of  the 
court  appointing.— American  Nat.  Bank  v. 
Nan  Benefit  A  Casualty  Co.,  70  F.  420. 

£EOEIVEB'S  CERTIFICATES. 

Preference  over  lien  of  mortgage,  see  "Mort- 
gages," sec.  2i. 

BECEIVINa  STOLEN  GOODS. 


SI. 
§2. 


Evidence. 

Trial  and  review. 


§  1.    Evidence. 

(a)  On  indictment  for  receiving  stolen 
goods  the  ownership  of  the  goods,  if  known, 
must  be  alleged,  and  proved  as  alleged. — 
Miller  v.  People,  18  C.  166,  21  P.  1025. 

(b)  Where  the  indictment  alleges  owner- 
ship in  a  corporation  its  corporate  existence, 
at  least  de  facto,  must  be  shown. — Id. 

(c)  In  a  prosecution  for  receiving  bul- 
lion stolen  from  a  railway  company,  know- 
ing it  to  have  been  stolen,  the  testimony  of 
a  railway  official  regarding  thefts  of  bullion 

*from  the  company  is  competent  and  relevant 
as  tending  to  establish  the  larceny  of  the 
bullion.— Newman  v.  People,  56  C.  374,  185 
P.  460. 

§2.    Trial  and  review. 

(a)  Defendant  was  convicted  of  receiv- 
ing stolen  bullion,  knowing  the  same  to  have 
been  stolen.  Two  witnesses  for  the  people 
testified  they  bought  bullion  of  him  about 
the  time  of  the  larceny,  and  to  show  the 
bullion  he  sold  was  not  the  stolen  bullion 
defendant  attempted  to  establish  by  an  as- 
sayer,  who  purchased  bullion  from  these 
two  witnesses,  that  he  assayed  it  for  gold 
and  silver,  and  that  it  contained  none.  Held, 
the  exclusion  of  the  testimony  as  to  the  re- 
sult of  the  assay,  was  not  reversible  error 
in  the  absence  of  evidence  that  the  bullion 
he  assayed  was  the  same  bullion  that  de- 
fendant sold  the  two  witnesses. — Newman 
V.  People.  55  C.  374,  135  P.  460. 

(b)  Where  an  information  charges  a  de- 
fendant with  receiving  stolen  goods  from 
some  person  to  the  district  attorney  un- 
known, and  where  it  appears  from  the  evi- 
dence at  the  trial  that  at  the  time  of  the 
preparation  of  the  information,  the  name  of 
such  person  was  known  to  the  district  at- 
torney, the  defendant  is  entitled  to  his  dis- 
charge.—Sault  V.  People,  3  A.  502,  34  P.  263. 

RECITALS. 

Of  appearance,  in  record,  see  "Appearance," 
sec.  17. 

Of  location  certificate,  see  "Mines  and  Min- 
erals," sec.  62. 

Effect  of  in  trustee's  sale,  see  "Mortgages," 
sec.  78. 

Of  bonds,  see  "Municipal  Corporations,"  sec. 
283. 

As  fault  In  pleading,  see  "Pleading,"  sec.  21. 
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Of  tax  deed  as  evidence,  see  "Quieting  Title," 

sec.  27. 
Of  trust  deeds  as  evidence,  see  "Quieting 

Title,"  sec.  29. 
Of  tax  deed,  see  "Taxation,"  sees.  170-176. 


BEOOQNIZANOE. 


See  "Ball." 


BEOOBDS. 


S 1.    Nature  and  essentials  in  general, 

§  2.    Public  policy, 

5  3.  Registration  of  titles  to  land—consti- 
tutionaJity  of  the  act, 

8  4.    Lands  wMch  may  he  included  in 

the  application, 

i  6.    Conclusiveness  of  the  finding  of 

the  examiner. 

§  6.    Access  to  records  or  files, 

S  7.  Construction  and  operation  in  gen- 
eral. 

See  "Appeal  and  Error,"  X.  "Courts,"  sec. 
64,  "Criminal  Law,"  sees.  253-264. 

Of  tax  deed,  as  starting  statute  of  limita- 
tions, see  "Adverse  Possession,"  sec.  23. 

For  purposes  of  appeal,  conflict  with  bill  of 
exceptions,  see  "Appeal  and  Error,"  sec. 
248. 

On  appeal  or  error,  presumptions,  see  "Ap- 
peal and  Error,"  sees.  380-885,  411. 

Of  deed  of  assignment,  see  "Assignments  for 
Benefit  of  Creditors,"  sec.  85. 

Of  chattel  mortgage,  see  "Chattel  Mort- 
gages," sees.  28-32. 

Failure  to  record  mortgage  of  chattels,  see 
"Chattel  Mortgages,"  sec.  47. 

Of  directors'  meetings,  *  see  "Corporations," 
sec.  128. 

Of  levy,  see  "Execution,"  sec.  32. 

Of  homestead  entry,  see  "Homestead,"  sees. 
4,  5. 

Effect  of  filing  lis  pendens,  see  "Lis  Pen- 
dens," sees.  6-8. 

Of  location  of  mining  claim,  see  "Mines  and 
Minerals,"  sec.  70. 

Of  state  board  of  land  commissioners,  see 
"Public  Lands,"  sec.  87. 

Of  tax  deed,  necessity  and  effect,  see  "Taxa- 
tion," sec.  179. 

As  constructive  notice,  see  "Vendor  and 
Purchaser,"  sec.  88. 

§  1.    Nature  and  essentials  in  general. 

(a)  A  record  for  which  there  is  no  pro- 
vision of  law  is  not  constructive  notice. — 
Colo.  State  Bank  v.  Davidson,  7  A.  91,  42 
P.  687;  Bassinger  v.  Spangler,  9  C.  175,  10 
P.  809. 

§  2.    Public  policy. 

(a)  It  is  against  public  policy  that  land 
records  should  be  incumbered  by  invalid  con- 
veyances purporting  to  be  executed  by  per- 
sons incapable  in  law,  and  so  holding  out 
empty  promises. — HoUaday  v.  Dailey,  1  C. 
460. 

§8.    Registration    of   titles    to    land— consti- 
tutionality of  the  act. 
(a)     The   act   commonly   known   as   the 
"Torrens  Land  Law,"   Sees.  Laws  1903,  c. 
139,    entitled,    "An    Act    Concerning    Land 


Titles,"  does  not,  as  to  such  title,  contra- 
vene art.  V,  sec.  21,  Colo.  Const.,  which  re- 
quires the  subject  of  an  act  to  be  clearly  ex- 
pressed in  its  title,  since  such  title  suffi- 
ciently indicates  the  legislation  therein  con- 
tained in  regard  to  the  registration  of  land 
titles. — People  ex  rel.  Smith  v.  Crissman, 
Registrar,  41  C.  450,  92  P.  949. 

(b)  The  act  commonly  known  as  the 
"Torrens  Land  Law,"  Sess.  Laws  1903,  c. 
139,  provides  that  the  owner  of  any  estate  in 
land  may  make  application  to  the  district 
court  for  its  registration, .  whereupon  the 
court  shall  enter  an  order  referring  the  ap- 
plication to  an  examiner  of  titles,  and  if,  in 
the  examiner's  opinion,  the  applicant  has 
title  as  alleged,  or  if  the  applicant,  after  an 
adverse  opinion,  elects  to  proceed  further, 
that  the  clerk  of  the  court  shall  issue  a  sum- 
mons, wherein  all  persons  named  in  the 
application,  or  found  to  have  any  interest, 
shall  be  named  as  defendants;  sec.  23  pro- 
vides that  the  court  shall  not  be  bound  by 
the  examiner's  report,  and  that  an  order 
confirming  title,  if  no  person  appear  or  an- 
swer, shall  be  made  only  on  satisfactory 
proof  of  applicant's  right;  sec.  24  provides 
that,  on  appearance,  the  court  may  refer  the 
cause  to  an  examiner  as  referee,  and  that 
his  report  shall  have  the  same  effect  as  that 
of  any  other  referee;  sec.  25  provides  that 
the  court  may  order  such  other  hearing, 
after  the  filing  of  the  report  referred  to  in 
sec  24,  as  shall  seem  proper;  sec.  26  pro- 
vides that,  if  applicant  has  not  title  proper 
for  registration,  the  court  shall  dismiss  the 
application;  and  sec.  27,  that,  if  applicant 
has  title,  a  decree  of  registration  shf^ll  be 
entered.  Held,  that  the  claim  that  the  pre- 
liminary examination  by  the  examiner  is 
ex  parte,  and  that  his  report  and  certifi- 
cate of  opinion  is  binding  on  the  court  and 
constitutes  a  Judgment  that  applicant  has 
title  proper  for  registration,  is  untenable, 
and  hence  the  act  is  not,  on  that  ground,  in 
•violation  of  sec.  25,  art  II,  Colo.  Const.,  or 
of  the  14th  amendment  to  the  federal  con- 
stitution, as  authorising  the  taking  of  prop- 
erty without  due  process  of  law;  nor  is  the 
act  in  violation  of  such  provisions,  on  the 
ground  of  not  being  due  process  of  law  in 
that  it  fails  to  provide  for  an  affirmative 
Judgment  for  defendant,  the  only  decree  per- 
missible being  one  of  dismissal  If  applicant 
has  not  title  proper  for  registration,  since 
any  one  can  obtain  like  relief  by  filing  his 
application,  and  since  the  state  has  control 
over  remedies  which  It  offers  to  suitors  in 
its  courts. — Id. 

(c)  The  act  commonly  known  as  the 
"Torrens  Land  Law,"  Sess.  Laws  1903,  c. 
139,  sec.  9,  providing  that  all  acts  performed 
by  registrars  of  title  under  that  act  shall  be 
performed  under  rules  and  irstructions  es- 
tablished and  given  by  the  district  court, 
does  not  devolve  executive  duties  on  the 
court,  in  violation  of  art.  Ill,  Colo.  Const, 
dividing  the  powers  of  government  into  three 
distinct  departments,  and  declaring  that  no 
person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  department  shall 
exercise  any  power  properly  belonging  to 
either  of  the  others. — Id. 

(d)  The  act  commonly  known  as  the 
"Torrens  Land  Law,"   Sess.  Laws  1903,  c. 
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139,  sec.  9,  provides  that  county  clerks  and 
recorders  of  the  several  counties  shall  be 
registrars  of  titles  in  their  respective  coun- 
ties. Sec.  8,  art.  XIV,  Colo.  Const,  provides 
that  there  shall  be  elected  in  each  county 
a  county  clerk,  who  shall  be  ex-offlcio  re- 
corder of  deeds,  but  does  not  define  his 
duties.  Held,  that  sec.  9  of  the  act  does  not 
create  a  new  county  oflElce,  which  is  neither 
filled  by  appointment,  as  required  by  art.  IV, 
sec.  6,  supra,  nor  by  election  or  appointment, 
as  provided  by  art.  XIV,  sec.  12,  since  only 
additional  duties  are  imposed  upon  said 
clerk. — ^Id. 

§  4.    Lands  which  may  be  included  in  the 

application. 

(a)  Several  tracts  situated  in  the  same 
county,  claimed  by  the  same  party,  and  un- 
der the  same  chain  of  title,  may  be  included 
in  one  application  for  the  registration  of  the 
title  under  the  statute  (Rev.  Stat.  c.  28), 
even  though  not  contiguous.— Held  v. 
Houser,  53  C.  363,  127  P.  139. 

(b)  Lands  held  only  by  tax  deed,  the 
title  having  been  quieted  in  an  action  insti- 
tuted within  one  year  of  the  execution  of 
the  deed,  may  be  included. — Id. 

§5.    Conclusiveness    of    the    finding    of 

examiner, 
(a)  Where  a  railroad,  having  a  right  of 
way  over  the  lands  of  another,  abandoned 
its  route  over  the  same  for  a  different  pas- 
sage over  said  lands,  and  at  the  time  com- 
plainant purchased  the  lands  his  predeces- 
sors were  and  had  been  for  many  years  in 
the  exclusive  possession  of  the  part  of  the 
old  right  of  way  crossing  said  lands,  and  had 
been  continuously  and  were  then  cultivating 
the  same,  and  this  was  the  condition  at  the 
time  complainant  initiated  proceedings  for 
registration  of  title  under  the  Torrens'  act, 
there  being  nothing  on  record  or  on  the 
ground  to  advise  the  petitioner  or  the  exam- 
iner of  titles  that  the  railroad  claimed  any 
interest  therein,  sec.  19  of  said  act  author- 
ized the  bringing  in  of  the  company  by  pub- 
lication as  an  unknown  party,  and  it  was 
bound  by  the  judgment. — Mills  v.  Denver  & 
Rio  G.  R.  Co.,  198  F.  137. 

§  6.    Access  to  records  or  files. 

(a)  Any  person  has  the  right,  under 
Laws  1885,  p.  157,  to  inspect  the  records  in 
the  office  of  the  county  recorder. — Stock- 
nan  V.  Brooks,  17  C.  248.  29  P.  746. 

(b)  The  recorder  has  the  right  to  estab- 
lish reasonable  regulations  concerning  the 
use  of  the  records  of  his  office  by  the  pub- 
lic—Upton V.  Catlln,  17  C.  546,  31  P.  172. 

(c)  Scrupulous  care  is  exacted  of  public 
officers  with  respect  to  official  records,  and 
the  clerk  and  recorder  should  permit  no  in- 
spection of  the  records  of  his  office  unless 
under  his  Immediate  supervision  or  that  of 
his  sworn  assistants. — Id. 

§7.    Construction  and  operation  in  general. 

(a)  What  a  record  discloses  may  be  de- 
duced by  implication,  and,  in  determining 
what  is  shown  by  such  a  record,  it  must  be 
considered  as  a  whole,  and  the  purpose  for 
which  a  part  thereof  is  kept  may  also  be 
taken  into  account. — Board  of  County  Com'rs 
of  Boulder  Co.  v.  Brierly,  39  C.  99,  88  P.  859. 


BEOOXTPBIENT. 

See  "Set-Off  and  Counterclaim." 
In    actions    for    price    of    goods    sold,    see 
"Sales,"  sec.  80. 

RECOVERY. 

Amoimt  of,  in  action  by  broker*  see 
"Brokers,"  sec.  42. 

Of  compensation  by  public  officers,  see  "Of- 
ficers," sec.  24. 

Of  payments,  see  "Payment,"  sec.  18. 

Of  taxes  paid,  on  cancellation  of  tax  title, 
see  "Taxation,"  sec.  208. 

RECRIMINATION. 

See  "Divorce,"  sec.  7. 

REDELIVERY. 

Of  property  replevied,  see  "Replevin,"  sec. 
17. 

REDELIVERY  BOND. 

See  "Replevin,"  sec.  17. 

REDEBIPTION. 

By  mortgagor,  see  "Chattel  Mortgages,"  sec. 

92. 
By    assignee    of    mortgagor,    see    "Chattel 

Mortgages,"  sec.  102. 
From  sale  under  execution,  see  "Execution," 

VI  (D). 
From  sale  for  paving  assessment,  see  "Mort- 
gages," sec.  33. 
From    sale    under    foreclosure    decree,    see 

"Mortgages,"  IX. 
Of  pledges,  see  "Pledges,"  sec.  12. 
From  judicial  sale  of  personalty,  see  "Sales," 

sec.  65. 
Right  of  subrogation  by  redemptioner,  see 

"Subrogation,"  sees.  2,  3. 
From  tax  sale,  see  "Taxation,"  X. 

REDUCTION. 

Of  assessment,  see  "Taxation,"  sec.  87. 

REDUNDANCY. 

As  ground  of  demurrer,  see  "Pleading,"  sec. 
130. 

RE-ENTRY. 

See  "Landlord  and  Tenant,"  VII. 

REFEREE. 

See  "Reference."        , 

Objections  to  report  for  purposes  of  review, 

see  "Appeal  and  Error,"  sec.  69. 
Review  of  findings,  see  "Appeal  and  Error," 

sees.  450-452. 
Hearing   of   motion    to   vacate   report,    see 

"New  Trial,"  sec.  5. 
Report,    in    adjudication    proceedings,    see 

"Waters,"  sec.  185. 
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REFEBENOE. 

I.  Natubb,  Gbounds»  and  Obdeb  of  Refeb- 

ENCE. 

§    1.    Matters  subject   to  reference. 
i   2.    Compulsory   reference   for   examin- 
ation of  long  accounts. 
S    3.    Reference  on  court's  own  motion. 
5   4.    Order  of  reference. 

II.  Refebence,    Pboceedings,    Repobt    and 

Findings. 

5   5.    Authority  to  appoint  referee. 

§  6.  Effect  of  provisions  of  order  of  ref- 
erence. 

S    7.    Notice  of  hearing. 

§  8.  Appearance  and  participation  of  par- 
ties in  proceedings. 

S   9.    Findings  of  fact. 

§  10.    Operation  and  effect. 

§  11.  Objections  and  exceptions^  and  hear- 
ing thereof. 

5 12.  Recommittal. 

5 13.  Confirmation. 

§  14.    Different    decision    or   findings    by 

court. 
§15.    Judgment  and  entry  thereof. 

Objections  to  report,  as  precedent  to  appeal, 
see  "Appeal  and  Error,"  sec.  122. 

Evidence  taken  in  disbarment  proceedings, 
see  "Attorney  and  Client,"  sec.  46. 

From  one  coimt  or  paragraph  to  another, 
see  "Pleading,"  sec.  47. 

I.    NATURE,  GROUNDS,  AND  ORDER  OF 
REFERENCE. 

§  1.    Matters  subject  to  reference. 

(a)  Under  the  code  (sec.  188)  the  court 
may,  upon  application  of  either  party,  direct 
a  reference  when  the  trial  of  an  issue  of 
fact  requires  the  examination  of  a  long  ac- 
count on  either  side.  The  referee  may  be  di- 
rected to  hear  and  decide  the  whole  issue, 
or  report  upon  any  specific  question  of  fact 
involved.— Huston  v.  Wadsworth,  5  C.  213. 

(b)  Under  the  code,  sec.  185,  a  reference 
may  be  ordered  by  the  court  on  the  stipula- 
tion of  the  parties  to  try  all  issues  of  fact 
as  well  as  of  law,  and  to  report  findings  and 
judgment  thereon.— Sartor  v.  Strassheim, 
8  C.  185,  6  P.  215. 

(c)  Plain tifT  alleged  that  defendant  had 
collected  a  certain  amoimt  of  money  on  ac- 
counts assigned  to  him  under  a  written  con- 
tract, whereby  defendant  was  to  pay  over  the 
amount  collected  to  plaintiff,  less  his  rea- 
sonable costs  and  charges,  alleged  what  was 
a  reasonable  charge  and  prayed  that  defend- 
ant be  compelled  to  account  for  the  money 
collected,  and  that  plaintiff  have  judgment 
for  the  amount  less  the  reasonable  costs  and 
charges.  Defendant  alleged  a  contemporane- 
ous parol  agreement,  whereby  he  was  au- 
thorized to  employ  a  collector  at  a  certain 
salary  and  expenses,  and  that  the  payment 
of  such  salary  and  expenses  together  with 
defendant's  compensation  had  consumed  the 
amount  collected.  Held  that  the  action  was 
one  for  trial  by  a  jury  and  did  not  require 
a  reference  to  a  referee. — Wilson  v.  Union 
Distilling  Co.,  16  A.  429,  66  P.  170. 


§  2.    Compulsory  reference  for  examination  of 
long  accounts. 

(a)  In  an  action  to  have  the  foreclosure 
of  a  trust  deed  declared  void,  where  de- 
fendant had  held  possession  by  virtue  of  a 
sale  under  a  second  trust  deed,  the  court 
properly  ordered  a  reference  to  ascertain  the 
amoimt  defendant  had  expended  for  taxes 
and  care  of  the  premises  and  the  amounts  de- 
rived from  rents  and  profits,  in  accordance 
with  sec.  204,  Mills'  Ann.  Code,  providing 
for  a  reference  when  the  point  at  issue  re- 
quires the  examination  of  a  long  account  or 
when  the  taking  of  an  accoimt  is  necessary 
for  the  information  of  the  court — ^Barlow 
V.  Hitzler,  40  C.  109,  118,  90  P.  90. 

(b)  When  the  trial  of  an  issue  of  fact 
requires  the  examination  of  any  long  ac- 
count on  either  side,  a  reference  may  be 
ordered,  but  whether  or  not  a  case  shall  be 
sent  to  a  referee  is  discretionary  with  the 
court— Wilson  v.  Union  Distilling  Co.,  16  A. 
429.  66  P.  170. 

§  8.    Reference  on  court's  own  motion. 

(a)  Neither  the  chapter  on  references 
nor  any  other  provision  of  the  code  oper- 
ates to  deprive  the  court  of  the  right  to  di- 
rect, upon  its  own  motion,  the  taking  and 
reporting  of  the  evidence  by  a  referee.  The 
trial  may  be  upon  proofs  thus  taken,  or  upon 
testimony  given  in  open  court. — Sieber  v. 
Frink,  7  C.  148,  2  P.  901. 

§4.    Order  of  reference. 

(a)  Good  practice  requires  that  an  order 
of  reference  should  state  whether  it  was 
made  on  the  agreement  of  parties,  upon  the 
application  of  one  party,  or  on  the  motion 
of  the  court — Terpening  v.  Holton,  9  C.  306, 
12  P.  189. 

(b)  Styling  the  referee  special  master  in 
the  order  of  appointment  does  not  invalidate 
the  order  or  his  powers  as  referee. — ^United 
Water  Works  Co.  v.  Farmers'  Loan  St  Trust 
Co.,  11  A.  225,  53  P.  511. 

n.  REFERENCE,  PROCEEDINGS,  REPORT 

AND  FINDINGS. 
§5.    Authority  to  appoint  referee. 

(a)  Under  the  provisions  of  Rev.  Code, 
sees.  222,  223,  the  court  has  no  power,  with- 
out the  consent  of  parties,  to  appoint  a  ref- 
eree to  try  and  determine  the  issue  whether 
conveyances  made  by  one  of  the  defendants 
to  others  were  fraudulent  as  to  plaintiff. — 
Archuleta  v.  Archuleta,  52  C.  601,  605,  123 
P.  821. 

§  6.  Effect  of  provisions  of  order  of  reference, 
(a)  Where  the  order  of  reference  is  gen- 
eral, and  the  referee  is  given  authority  to 
determine  issues  of  law  and  of  fact,  his  pow- 
ers are  coextensive  with  those  of  the  court; 
but  where  the  order  of  reference  is  limited, 
the  cause  being  referred  with  authority  to 
take  the  testimony  and  report  the  same  with 
findings  of  fact,  the  order  further  fixing  the 
time  during  which  the  parties  should  pre- 
sent their  evidence:  Held,  that  the  referee 
had  no  power  to  grant  a  continuance  nor 
to  pass  upon  a  question  as  to  the  sufficiency 
of  the  complaint. — Belmont  Min.  St  M.  Co. 
V.  Costigan,  21  C.  471,  42  P.  647. 
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§  7.    Notice  of  hearing. 

(a)  Upon  bill  to  foreclose  a  mortgage 
taken  as  confessed,  and  referred  to  a  master 
to  take  proofs,  and  report  the  amount  due 
on  the  mortgage,  defendants  are  not  entitled 
to  notice  of  the  hearing  before  the  master. 
— Buck  V.  Fischer,  2  C.  182. 

§8.    Appearance  and  participation  of  parties 
in  proceedings. 

(a)  In  an  action  in  which  the  circum- 
stances authorizing  a  compulsory  reference 
under  the  code  do  not  exist,  where  the  order 
fails  to  show  that  the  reference  was  by  con- 
sent, and  it  appears  from  the  transcript  that 
the  appellant  did  not  in  any  form  object  to 
the  reference,  but  that  he  appeared  before 
the  referee,  and  proceeded  to  the  trial,  the 
appellant's  conduct  will  operate  as  a  waiver 
of  his  right  to  object,  and  the  reference  will 
be  upheld  on  appeal.— Terpening  v.  Holton, 
9  C.  306,  12  P.  189. 

(b)  Where  a  referee  is  appointed  in  a 
case  requiring  consent  of  parties  neither 
party  is  bound  to  attend  before  him. — Id. 

(c)  If  the  parties  appear  before  the  ref- 
eree and  participate  in  the  trial  without  ob- 
jection they  are  estopped  to  question  the  ap- 
pointment.— ^Archuleta  v.  Archuleta,  52  C. 
601,  606, 123  P.  821. 

§9.    Findings  of  fact 

(a)  Where  the  complaint  against  the  cor- 
poration and  its  officers  charges  the  directors 
with  fraud,  mismanagement  and  neglect  of 
duty,  the  referee  should  be  required  to  find 
upon  these  issues. — Qrout  v.  First  National 
Bank,  48  C.  657,  565,  111  P.  556. 

§  10.    Operation  and  effect. 

(a)  Where  the  report  of  a  referee  pre- 
sents some  statements  of  fact  sworn  to,  and 
conclusions  which  may  be  the  conclusions  of 
the  witness  or  of  the  referee,  and  no  ob- 
jection is  made  by  either  party  to  the  method 
of  reporting  the  testimony,  the  conclusions 
stated  should  be  deemed  as  having  been 
properly  drawn  from  the  facts  sworn  to. — 
Sylvis  V.  Sylvis,  11  C.  319,  17  P.  912. 

(b)  Where  evidence  was  taken  before  a 
referee  on  the  theory  that  he  was  authorized 
to  report  findings  of  fact,  and  he  did  so, 
and  no  objection  was  made  to  his  return  in 
the  district  court,  and  in  addition  an  ab- 
sence of  intention  to  make  such  suggestion 
on  appeal  is  manifest  from  the  abstract,  the 
right  to  have  such  objection  heard  is  waived. 
— Mogenson  v.  Zubler,  36  C.  235,  237,  84  P. 
981. 

§11.  Objections  and  exceptions,  and  hearing 
thereof, 
(a)  Where,  by  stipulation,  the  evidence 
is  taken  by  a  notary,  and  submitted  to  a 
referee,  and  the  oath  taken  by  the  referee 
bears  date  only  two  days  prior  to  the  filing 
of  his  report,  but  objection  to  the  taking  of 
the  oath  is  first  raised  on  appeal,  the  ob- 
jection is  waived. — Atkinson  v.  Tabor,  11  C. 
277, 17  P.  905. 

§  12.    RecommittaL 

(a)  Where  the  referee  appointed  to  take 
an  account  fails  to  state  the  account  in  the 
manner  required  by  good  practice,  the  court 


should  refer  the  matter  with  proper  dilu- 
tions, or  should  itself  state  the  account, 
where  the  record  contains  sufficient  data.— 
Orout  V.  First  Nat  Bk.,  48  C.  557,  566,  111 
P.  556. 

(b)  Referee  appointed  to  take  a  partner- 
ship account  on  bill  brought  by  the  manag- 
ing partner,  reported  that  the  books  of  the 
firm  were  not  just,  true,  or  correct,  and  with- 
out taking  evidence,  recommended  that  the 
action  be  dismissed.  Held,  that  the  court 
properly  set  aside  this  report,  and  ordered 
a  further  reference. — Davis  v.  Wright,  55 
C.  501,  136  P.  1055. 

§  13.    Confirmation. 

(a)  Where  a  referee  was  appointed  to 
hear  and  decide  the  whole  issue,  and  objec- 
tions and  exceptions  to  his  report  were 
properly  filed,  the  court  had  no  authority 
to  approve  the  report  without  an  ezamin-  j 
ation  of  the  testimony  and  where  the  court 
passed  upon  and  overruled  the  exceptions 
and  entered  judgment  upon  the  report  with-  i 
out  examining  the  testimony  the  Judgment  ' 
will  be  reversed. — ^Jones  v.  Van  Horn,  28  C  : 
126,  68  P.  307. 

§  14.    Different  decision  or  findings  by  court. 

(a)  A  court  of  general  jurisdicticm.  hi 
passing  upon  the  findings  of  law  and  fact  ' 
contained  in  the  referee's  report  in  a  case 
of  trespass,  sustained  exceptions  to  several  ' 
conclusions  of  law  therein  contained,  and 
also  sustained  a  motion  to  enter  such  a 
judgment  as  the  facts  proven  and  the  law 
warrant;  held,  that  there  was  nothing  in 
these  facts,  or  the  language  used,  to  show 
that  the  court  disregarded  the  findings  of 
fact  by  the  referee,  and  proceeded  cxi  its 
own  findings.— Little  Pittsburg  Ccm.  Min. 
Co.  V.  LitUe  Chief  Con.  M.  Ca,  11  C  223, 
17  P.  760.  • 

§  15.    Judgment  and  entry  thereof. 

(a)  Where  a  reference  covers  the  whde 
issue  before  the  court,  the  clerk  may  enter 
judgment  upon  his  report  without  any  order 
of  the  court;  and  previous  to  the  act  of 
April  10,  1885,  no  notice  was  required  be- 
fore doing  so. — Terpening  v.  Holton,  9  C 
306,  12  P.  189. 

(b)  A  correct  conclusion  is  not  to  be 
overthrown  because  reached  by  illogical 
reasoning,  or  upon  some  grounds  which  are 
false;  where  there  are  sufficient  facts  re- 
ported by  a  referee,  as  found  by  him,  to 
warrant  a  judgment,  the  judgment  will  not 
be  disturbed. — Little  Pittsburg  ConsoL  Min. 
Co.  V.  Little  Chief  Consol.  M.  Co.,  11  C  223, 
17  P.  760. 

REFORMATION  OF  OONTRAOTS. 

Reformation  of  contracts  of  insurance,  see 
"Insurance,"  sec.  21. 

REFORMATION  OF  INSTRUMENTS. 

I.    Right  of  Action  and  Defenses. 
S  1.    Instruments  which  may  he  reformed, 
§  2.    Grounds  for  reformation — mistake  of 
fact. 

§3.    Mistake  of  law. 

M.    Persons  entitled  to  reformation. 
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II.    Pbocbedinos  and  Rslief. 
i  5.    Form  of  remedy, 
i  6.    Evidence, 
i  7.    Relief  awarded, 

i  8.    Judgment  or  decree  and  enforcement 
thereof. 

See  "Cancellation  of  Instrmnents." 

I.    RIGHT  OF  ACTION  AND  DEFENSES. 

§  1.    Illstrnments  which  may  be  reformed. 

(a)  A  corporation  trust  deed  executed  in 
the  name  of  its  officers,  instead  of  the  cor- 
porate name  may  be  reformed  in  proper 
action.— Denver  Brick  Co.  v.  McAllister,  6 
C.  261. 

(b)  A  trustee's  deed  may  be  reformed, 
subsequent  purchasers  having  bought  with 
notice  of  the  mistake. — Bradford  v.  Carpen- 
ter, 13  C.  30,  21  P.  908. 

(c)  At  the  time  of  the  execution  of  a 
note  the  maker  also  executed  a  title-bond, 
agreeing  to  convey  to  the  payee  an  undi- 
vided half  interest  in  certain  mining  claims, 
which  were  described.  It  was  also  agreed 
that  the  payee  should  have  a  lien  on  these 
premises  for  the  payment  of  the  note,  and 
the  maker  inserted  a  special  condition,  pro- 
viding that  "this  bond  shall  be  and  remain 
a  special  lien  upon,  and  for  the  pajrment" 
of,  the  note;  but  by  mistake  or  fraud  he 
omitted  the  words  "the  said  property  above 
described"  after  the  words  "lien  upon." 
Held,  that  as  between  an  indorsee  of  the 
note  and  the  maker,  and  as  again  subse- 
quent purchasers  or  incumbrancers,  with  full 
notice,  the  bond  would  be  reformed  to  ex- 
press the  meaning  of  the  parties.— Smith  v. 
Brunk,  14  C.  75,  23  P.  325. 

(d)  An  indemnity  bond  by  the  treasurer 
of  a  society  made  payable  to  the  people  in- 
stead of  to  the  society  is  not  void  on  that 
account  but  may  be  reformed  by  making  it 
payable  to  the  proper  payee  in  accordance 
with  the  intentions  of  the  parties. — Court 
Valhalla,  No.  16,  Foresters  of  America  v. 
Olson,  14  A.  244,  59  P.  883. 

(e)  A  written  contract  in  which  a  mis- 
take in  the  phraseology  has  been  made  may 
be  reformed  to  express  the  intent  of  the 
parties.— Park  v.  McKee,  24  A.  11,  131  P. 
279. 

(f)  Action  to  reform  a  banker's  certifi- 
cate of  deposit  alleged  to  have  been  issued 
by  the  mistake  of  a  clerk  for  a  sum  largely 
in  excess  of  the  amount  deposited,  and  to 
restrain  the  negotiation  thereof.  Held  an 
equitable  action. — ^Johnson  v.  First  National 
Bank,  24  A.  23,  131  P.  284. 

§  2.    Grounds  for  reformation — ^mistake  of  fact. 

(a)  Where  it  appears  that  certain  real 
estate  was  included  in  a  deed,  by  mistake, 
the  same  may  be  corrected  at  the  suit  of  the 
grantor.— Nixon  v.  Harmon,  17  C.  276,  29  P. 
808. 

(b)  The  general  rule  is  that  a  contract 
entered  into  under  mistake  as  to  some  essen- 
tial element  may  be  reformed  in  a  proper 
action.- Beck  v.  School  District,  54  C.  546, 
131  P.  398. 

(c)  Equity  may  reform  a  writing  where 
the  mistake  is  mutual,  or  where  the  mistake 
is   by   one  party,   and   is   accompanied   by 


fraud  or  inequitable  conduct  by  the  other. 
— ^Johnson  v.  First  National  Bank,  24  A.  23, 
131  P.  284. 

§  8.    Mistake  of  law. 

(a)  Mistake  in  the  legal  effect  of  words 
intentionally  used  in  a  contract  is  not  avail- 
able as  a  defense  at  law,  nor  as  ground  of 
reformation  in  equity.— First  Nat  Bank  v. 
Shank,  53  C.  446,  128  P.  56. 

§  4.    Persons  entitled  to  reformation. 

(a)  An  assignee  of  property  ordinarily 
takes  it  subject  to  all  the  obligations  and  is 
clothed  with  all  the  rights  which  attached 
to  it  in  the  hands  of  the  assignor,  and  will 
be  subrogated  to  all  the  rights  of  the  as- 
signor, even  though  they  are  not  mentioned 
in  the  conveyance.  But,  generally,  a  right 
of  action  for  conveying,  as  the  result  of  a 
mutual  mistake,  land  other  than  that  in- 
tended by  both  parties  to  be  conveyed,  will 
not  enure  to  a  purchaser  whose  deed  merely 
described  the  property  as  it  was  described 
in  the  deed  to  his  grantor. — Norris  v.  Colo. 
Turkey  Honestone  Co.,  22  C.  162,  43  P.  1024. 

n.    PROCEEDINGS  AND  RELIEF. 

§5.    Form  of  remedy. 

(a)  A  corporation  trust  deed  executed  in 
the  name  of  its  officers  instead  of  the  cor- 
porate name,  may  be  reformed  in  equity  and 
foreclosed  in  the  same  suit. — Denver  Brick 
Co.  V.  McAllister,  6  C.  261. 

§  6.    Evidence. 

(a)  To  warrant  the  reformation  of  a 
writing,  on  the  ground  of  a  mistake,  the 
evidence  must  be  clear  and  convincing,  and 
mere  preponderance  of  the  evidence  is  not 
sufficient. — ^Lfoukowski  v.  Pryor,  46  C.  584, 
106  P.  7. 

(b)  Reformation  of  writings  will  not  be 
decreed  upon  a  mere  probability,  or  a  pre- 
ponderance of  evidence,  but  only  upon  a 
certainty  of  the  alleged  mistake. — ^Wells  v. 
Crawford,  23  A.  103,  127  P.  914. 

(c)  The  evidence  showing  a  mistake  in 
the  phraseology  of  a  written  contract  de- 
parting from  the  intent  of  the  parties  held 
sufficient  to  establish  the  mistake  charged. 
—Park  V.  McKee,  24  A.  11,  131  P.  279. 

§7.    Relief  awarded. 

(a)  A  trust  deed  executed  by  the  officers 
of  a  corporation  instead  of  in  the  corporate 
name,  after  being  reformed,  may  be  fore- 
closed in  the  same  action  and  it  is  within 
the  discretion  of  the  court  to  fix  the  time 
within  which  the  amount  found  due  shall 
be  paid  before  the  sale  takes  effect  The 
equities  of  the  case  furnish  the  proper  guide 
for  such  discretionary  period. — Denver  Brick 
Co.  V.  McAllister,  6  C.  261. 

(b)  A  reformation  of  a  deed  will  never 
be  decreed  when  the  effect  would  be  to  com- 
pel a  conveyance  from  the  grantor  of  some- 
thing not  originally  intended  to  be  con- 
veyed.— ^Norris  v.  Colo.  Turkey  Honestone 
Co.,  22  C.  162,  43  P.  1024. 

(9)  By  mistake  one  tract  was  wrong- 
fully included  and  another  wrongfully  ex- 
cluded from  a  trust  deed.  On  bill  to  correct, 
filed  after  foreclosure,  it  was  held  that  the 
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grantor  must  first  be  released  from  his  war- 
ranty on  the  included  tract,  and  that  a  re- 
sale should  be  made. — Homer  v.  Bramwell, 
23  C.  238,  47  P.  462. 

(d)  A  written  contract  may,  under  proper 
pleadings,  be  reformed,  and  enforced  as  re- 
formed. In  the  same  action. — Loukowski  v. 
Pryor,  46  C.  584,  106  P.  7. 

(e)  A  mistake  in  the  phraseology  of  a 
written  contract  by  which  it  is  made  to  de- 
part from  the  intent  of  the  parties  may  be 
reformed,  and  the  contract  as  so  reformed 
enforced,  in  the  same  action. — Park  v.  Mc- 
Kee,  24  A.  11,  131  P.  279. 

§8.    Judgment    or    decree    and    enforcement 
thereof. 

(a)  Where  a  creditor  holding  a  trust  deed 
which  has  been  reformed  as  to  the  grantors 
seeks  foreclosure  and  prays  that  the  same 
be  treated  as  a  mortgage,  the  decree  of  fore- 
closure must  embody  the  right  of  redemp- 
tion.— Denver  Brick  Co.  v.  McAllister  6  C. 
261. 

(b)  Action  to  reform  a  banker's  certifi- 
cate of  deposit  issued,  by  mistake  of  a  clerk, 
for  an  excessive  amount,  and  to  restrain  its 
negotiation.  After  service  of  process  upon 
him  the  defendant  negotiated  the  certificate 
to  an  innocent  third  party,  receiving  the 
amount  named  therein.  A  decree  required 
him  to  repay  to  the  bank  what  he  had  re- 
ceived in  excess  of  his  deposit,  and  com- 
mitting him  until  pa3rment,  was  affirmed. — 
Johnson  v.  First  National  Bank,  24  A.  23, 
131  P.  284. 

BEFXTNDINO. 

By  county  of  taxes  on  cancellation  of  tax 

deed,  see  "Taxation,"  sec.  209. 
Of  amount  paid  for  taxes,  see  ''Taxation," 

VII. 

BEOISTRATION. 

Of   transfers  of  stock,  see   "Corporations," 
sec.  60. 

BEOISTRATION  OF  TITLES. 

Registration  of  titles  to  land  under  "Tor- 
rens"  system,  see  "Records,"  sees.  3-5. 

BEOULATION. 

Of   trade   or   business,   see   "Constitutional 

Law,"  sec.  90. 
Of  foreign  corporation,  see  "Corporations," 

sec.   252. 
Of  liquor  traffic,  see  "Intoxicating  Liquors," 

V. 
Of   use   of   public   records,   see   "Records," 

sec.  4. 

BEHEABINO. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  XIV. 

BEIMBTTBSEMENT. 

For  illegal  payment  of  bounties,  see  "Boun- 
ties," sec.  2. 


BEINCOBPOBATION. 

See  "Corporations,"  IX. 

REINSTATEMENT. 

§  1.    In  general. 
Of  disbarred  attorney,  see  "Attorney  and 
Client,"  sec.  15. 

^1.    In  general 

(a)  Under  sec.  75  of  the  code,  a  county 
court  may  reinstate  a  cause  after  the  ex- 
piration of  the  term  at  which  it  was  dis- 
missed, and  a  district  court  has  no  power, 
in  a  collateral  proceeding,  to  pass  upon  the 
validity  of  an  order  made  by  the  county 
Judge  reinstating  a  cause  upon  the  docket 
of  the  county  court. — Hughes  v.  Ciunmlngs, 
7  C.  138,  2  P.  289,  928. 

RELATION  BACK. 

$1.    Nature  of  the  doctrine. 

Of  sheriff's  deed,  see  "Execution,"  sec  72. 

Right  of  locator  of  mineral  to  date  from 
time  of  discovery,  see  "Mines  and  Min- 
erals," sec.  36. 

Ejffect  of  amendment  of  location  certificate 
on  time  of  accrual  of  right  to  claim,  see 
"Mines  and  Minerals,"  sec.  68. 

Rights  on  relocation  of  mining  claim,  see 
"Mines  and  Minerals,"  sec.  100. 

Patent  to  mining  claim,  see  "Mines  and  Min- 
erals," sec.  190. 

Of  patent,  see  "Public  Lands,"  sec  66. 

Of  appropriation  of  water,  see  "Waters,"  sec. 
61. 

§  1.    Nature  of  the  doctrine. 

(a)  The  doctrine  of  relation  is  some- 
times resorted  to,  to  prevent  an  injustice, 
but  never  to  work  one. — ^Riddell  v.  Animas 
Canon  Toll  Road  Co.,  5  C.  230. 
.  (b)  The  doctrine  of  relation  applies 
where  there  are  a  series  of  acts  necessary 
to  complete  a  sale  or  transaction  and  car 
ries  the  last  of  the  series  back  to  the  first 
— McMurtrie  v.  Riddell.  9  C.  497,  605,  13  P. 
181. 

I.  RBQUISmCS  AND  VAUDrTY. 

§  1.  Nature  and  requisites  in  general 

§  2.  Capacity  and  authority  to  release. 

I  3.  Form  and  contents  of  instruments 

in  general. 

I  4.  Consideration. 

§  6.  Fraud  and  misrepresentation. 

§  6.  Right  to  contest  valadity. 

II.  Construction  and  Operation. 
§   7.    Parties. 

§   8.    Release  of  right  in  or  claim  to  spe- 
cific property. 
§   9.    Scope  and  extent. 

III.  Pleading  and  Evidence. 
S 10.    Pleading. 

§  11.    Evidence. 

See  "Accord  and  Satisfaction." 

Of  security,  by  obligee  in  appeal  bond,  see 

"Appeal  and  Error,"  sec.  565. 
Of  debt  after  assignment,  by  assignor,  see 

''Assignments,"  sec.  18. 
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Of  attachment  by  sheriff,  see  "Attachment,"* 

sec.  58. 
Of  co-maker  of  note,  see  "Bills  and  Notes," 

sec.  109. 
Of  lien  of  execution,  see  "Execution,"  sec. 

25. 
Of  purchaser  by  mortgagor,  see  "Mortgages," 

sec.  46. 
Compelling  release  of  mortgage,  see  "Mort- 
gages," sec.  50. 
Of  trust  deed  or  mortgage,  see  "Mortgages," 

sees.  50-58. 
Of  securities  as  release  of  surety,  see  "Prin* 

cipal  and  Surety,"  sec.  26. 
Of  co-surety   as  release  of  other  sureties, 

see  "Principal  and  Surety,"  sec.  27. 

I.    R£QXnSITES  AND   VALIDITY. 

§  1.    Nature  and  requisites  in  general 

(a)  To  show  that  the  original  debtor  is 
released  it  should  appear  that  the  new  party 
assented  to  the  arrangement,  or  there  was  a 
consideration,  or  a  writing  under  seal  which 
imports  a  consideration. — Tiger  v.  Lincoln,  1 
C.  401. 

(b)  Where,  by  fraudulent  practice,  the 
agent  secures  from  the  principal  the  dis- 
charge of  a  previous  indebtedness,  the  under- 
standing of  the  parties  that  the  indebted- 
ness was  discharged,  is  equal  in  effect  to  a 
formal  release. — Pouppirt  v.  Greenwood,  48 
C.  405,  410,  110  P.  196. 

§8.    Capacity  and  authority  to  release. 

(a)  A  contract  with  defendant,  who  was 
an  agent  of  a  mercantile  house,  made  by  a 
traveling  salesman  of  the  plaintiffs',  to  can- 
cel a  debt  due  the  latter  house  from  the  firm 
of  which  defendant  was  formerly  a  mem- 
ber, in  consideration  of  his  buying  goods 
for  his  present  employers  from  the  plaintiffs, 
constitutes  no  defense  to  an  action  for  the 
debt.— Burlock  v.  Cross,  16  C.  162,  26  P.  142. 

(b)  A  party  to  whom  a  claim  has  been 
assigned,  with  authority  to  collect  the 
amount  due,  has  no  right  to  collect  a  less 
sum,  and  bind  his  assignor  thereby,  unless 
the  release  be  made  on  his  own  behalf  and 
for  moneys  he  had  a  right  to  collect  beyond 
those  which  he  received. — Moore  v.  Vickere, 
3  A.  443,  34  P.  257. 

§  8.  Form  and  contents  of  instruments  in  gen- 
eral 
(a)  A  provision  in  a  lease  to  a  party  for 
the  purpose  of  operating  a  saw-mill,  "that 
at  the  expiration  of  the  lease  the  lessee 
should  clear  away  all  debris  and  trash  im- 
mediately upon  removing  away  his  mill,"  is 
not  discharged  by  a  receipt  "in  full  of  all 
indebtedness  and  demands  to  this  date;  and 
also  for  rent  to  February  1, 1886,  •  •  •  »' 
given  by  the  lessor  before  the  removal  of 
the  mill,  no  breach  of  the  provision  having 
occurred  at  that  time.  To  have  exonerated 
the  lessee  in  advance  from  the  duty  imposed 
by  this  provision  of  the  lease  would  have 
required  special  mention  of  such  release  in 
the  receipt — Mouat  v.  Hildebrand,  15  C.  382, 
24  P.  1042. 

§  4.    Consideration. 

(a)  A  release  must  rest  upon  -a  considera- 
tion;   a  seal   imports  a  consideration,  but 


where  the  consideration  is  shown  by  the  in- 
strument itself,  the  instrument  is  valid  with- 
out a  seal. — Heckman  v.  Manning,  4  C.  543. 

(b)  A  release  in  full  of  an  unliquidated 
and  disputed  claim,  upon  receipt  of  part  of 
what  is  demanded  by  the  creditor,  is  not  to 
be  overthrown  by  evidence  that  there  was 
no  consideration  therefor  save  the  sum 
thereby  acknowledged  to  have  been  paid. — 
Harvey  v.  Denver  A  Rio  G.  R.  Co.,  44  C.  268, 
269,  99  P.  31. 

§5.    Fraud  and  misrepresentation. 

(a)  In  an  action  for  damages  for  personal 
injuries  where  the  court  properly  Instructed 
the  Jury  in  reference  to  a  release  claimed 
to  have  been  executed  by  plaintiff,  and  the 
Jury  found  that  at  the  time  of  signing  the 
release,  because  of  the  effect  of  his  injuries 
and  of  drugs  administer  to  him  the  plain- 
tiff's mind  was  not  in  such  condition  as  to 
properly  understand  that  he  was  making  a 
settlement  of  the  damages  for  his  injuries 
and  that  he  did  not  comprehend  what  he 
was  doing,  a  Judgment  in  favor  of  plaintiff 
will  not  be  reversed  because  of  such  release. 
—Colorado  City  v.  Liafe,  28  C.  469,  66  P. 
630. 

(b)  A  release  obtained  by  false  repre- 
sentations that  it  is  a  mere  receipt  will  be 
set  aside,  though  the  defendant  admits  its 
execution. — Roberts  v.  Colorado  Springs  A 
I.  Ry.  Co.,  45  C.  188,  193,  101  P.  59. 

(c)  A  release  from  damages  for  injuries 
caused  by  negligence  is  not  binding  when 
obtained  under  circumstances  which  show 
imposition  or  want  of  free  agency,  or  both. 
— ^Union  Pac.  R.  Co.  v.  Harris,  63  F.  800; 
158  U.  S.  326. 

(d)  A  plaintiff,  who,  on  receipt  of  a  sum 
of  money  from  defendant,  signed  a  written 
release  of  a  cause  of  action  for  a  personal 
injury,  without  reading  the  same,  is  charge- 
able with  negligence  which  precludes  the 
avoidance  of  such  release  on  the  ground  that 
its  contents  were  misrepresented  by  defend- 
ant's agent,  without  a  showing  in  excuse 
of  the  failure  to  read  the  same  or  to  have 
it  read  before  signing. — Beck  v.  Mo.  Pac. 
Ry.  Co.,  147  F.  775. 

§  6.    Right  to  contest  validity. 

(a)  Where,  in  an  actioh  for  damages  for 
the  death  of  an  employee,  defendant  pleaded 
a  release,  and  plaintiff  pleaded  that  it  was 
given  without  consideration  and  the  Jury  so 
found,  defendant  cannot  object  that  plaintiff 
cannot  maintain  the  action  without  first 
rescinding  the  release  and  tendering  a  re- 
turn of  the  consideration  received,  as  there 
was  neither  a  contract  of  release  to  rescind 
nor  any  consideration  received  by  the  plain- 
tiff for  the  alleged  release  which  she  could 
tender  back. — Vindicator  Cons.  Gold  Mln.  Co. 
V.  Flrstbrook.  36  C.  498,  510,  86  P.  313. 

(b)  Plaintiff  assailing  a  release  for  fraud 
practiced  upon  him  in  obtaining  it,  is  not 
under  duty,  as  a  condition  precedent  to  his 
action,  to  restore  the  amount  paid  him  there- 
for. The  Jury  may  make  allowance  for  this 
amount  In  their  verdict. — Roberts  v.  Colo- 
rado Springs  A  I.  Ry.  Co.,  45  C.  188,  193, 
101  P.  59. 

(c)  As  a  condition  precedent  to  the  right 
to  avoid  a  release  pleaded  as  a  defense,  and 
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admittedly  based  on  a  consideration  paid,  the 
plaintiff  must  return  or  offer  to  return  such 
consideration. — Beck  v.  Missouri  Pac.  R.  Co., 
147  F.  776. 

n.    CONSTRUCTION  AND  OPERATION. 

§7.    Parties. 

(a)  The  release  of  one  of  two  or  more 
joint,  or  Joint  and  several  obligors  or  prom- 
isors, operates  to  release  the  others.  The 
rule  is  elementary. — ^Heckman  v.  Manning, 
4  C.  643. 

(b)  An  injured  party  who  has  voluntarily 
received  satisfaction,  or  partial  satisfaction, 
for  the  injury  from  one  Joint  tort  feasor, 
cannot  recover  the  amount  received,  a  second 
time,  from  others  who  aided  in  committing 
the  wrong. — Bowman  v.  Davis,  13  C.  297,  22 
P.  607. 

(c)  A  release  to  one  railroad  company 
operating  a  Joint  track  with  another,  dis- 
charges both  railroad  companies  from  a  Joint 
liability  for  damages. — Denver  A  R.  6.  B. 
Co.  V.  Sullivan,  21  C.  302,  41  P.  601. 

§8.  Release  of  right  in  or  claim  to  specific 
property, 
(a)  Where  the  government,  after  seizing 
railroad  ties  cut  by  a  trespasser  from  gov- 
ernment land,  released  the  ties  to  the  tres- 
passer on  his  agreement  to  pay  for  the  same, 
the  contract  of  release  became  executed,  and 
was  not  broken  by  the  government's  subse- 
quent bringing  of  replevin  to  recover  the 
ties,  so  as  to  entitle  the  trespasser  to  defend 
a  second  action  for  the  value  of  the  ties, 
under  the  contract,  on  the  ground  of  breach 
of  contract  or  failure  of  consideration. — 
Teller  v.  United  States,  117  P.  677. 

§  9.    Scope  and  extent. 

(a)  A  contract  releasing  the  ditch  com- 
pany from  damages  by  reason  of  unavoidable 
accidents  and  breaks  of  the  canal  would  not 
cover  a  case  of  gross  and  continued  negli- 
gence.— Catlin  Land  &  Canal  Co.  v.  Best, 
2  A.  481,  31  P.  391. 
•  (b)  The  effect  of  a  release  extends  only 
to  causes  of  action  which  at  the  time  are 
within  the  knowledge  of  the  party. — Seaver 
V.  Snider,  21  A.  431,  122  P.  402. 

IIL     PLEADING  AND  EVIDENCE. 

§  10.    Pleading. 

(a)  A  release,  to  be  relied  upon  as  a  de- 
fense, must  be  specially  pleaded. — Isabella 
Gold  Min.  Co.  v.  Glenn,  37  C.  166,  169,  86 
P.  349. 

(b)  A  reply  in  avoidance  of  a  release  set 
up  in  the  answer  must  confess  the  execu- 
tion of  such  release,  and  that  directly  and 
not  hypothetically,  and  a  reply  alleging  that 
"if  the  release  was  given  it  was  obtained 
by  fraud,  etc.,  is  bad. — Beck  v.  Missouri  Pac. 
R.  Co.,  147  P.  776. 

§  11.    Evidence. 

(a)  A  release  which  in  plain  and  unam- 
biguous terms  states  that  the  money  paid 
to  the  releasor  was  in  full  settlement  of  a 
particular  claim,  is  not  subject  to  be  contra- 
4icted  or  varied  by  parol  testimony. — Denver 


&  Rio  G.  R.  Co.  V.  Sullivan,  21  C.  302,  41  P. 
601. 

BELEVANCT. 


See  "Criminal  Law,"  sec.  61. 
Of  dying  declarations,  see  "Homicide," 
67. 

BELIEF. 

See  "Specific  Performance,"  IV. 

BELiaiOUS  SOCIETIES. 


sec. 


§1. 
§2. 


Nature  and  status  in  general. 
Judicial  supervision  in  general. 


§  1.    Nature  and  status  in  general. 

(a)  A  religious  society  which  incorpo- 
rates in  the  manner  prescribed  by  Mills'  Ann. 
Stats.,  sees.  641  et  seq,y  providing  for  the 
incorporation  of  religious  societies,  becomes 
thereby  a  civil,  as  distinguished  from  an  ec- 
clesiastical, corporation,  and  is  subject  to 
the  principles  of  the  common  law  applicable 
to  corporations  under  the  general  incorpora- 
tion laws;  and  the  trustees,  wardens,  or  other 
officers,  are  its  managing  officers  in  the  same 
sense  that  the  directors  and  officers  of  a 
business  corporation  are  its  officers,  and  the 
members  of  the  society  occupy  the  same  rela- 
tion to  the  incorporated  body  as  the  share- 
holders of  a  business  corporation  occupy  to 
it— Horst  V.  Traudt,  43  C.  446,  96  P.  259. 

§  2.    Judicial  supervision  in  general 

(a)  A  complaint,  in  an  action  by  mem- 
bers of  an  incorporated  religious  society,  to 
restrain  defendant  from  entering  on  the  du- 
ties as  pastor  of  a  church,  pursuant  to  a  call 
alleged  to  have  been  illegally  procured  by  de- 
fendant, which  is  silent  with  respect  to  the 
efforts  made  by  the  members  to  obtain  relief 
within  the  corporation  itself,  is  fatally  de- 
fective on  general  demurrer. — Horst  v. 
Traudt,  43  C.  446,  449,  96  P.  269. 

RELOCATION. 

Of  mining  claims,  see  "Mines  and  Minerals," 

sees.  91-100. 
Of  placer  claim,  see  "Mines  and  Minerals," 

sec.  130. 

BEMAINDEBS. 

§  1.    In  general, 

§  1.    In  general. 

(a)  An  estate  by  way  of  testamentary 
disposition  may  be  limited  to  take  effect 
after  the  termination  of  a  preceding  estate 
for  life  or  lives  of  persons  in  being  and 
twenty-one  years  and  nine  months  thereafter. 
— Chilcott  V.  Hart,  23  C.  40,  46  P.  391. 

(b)  Where  by  will  one-half  interest  in 
real  estate  was  left  to  the  widow  for  life 
with  remainder  to  the  children  and  the 
other  half  was  left  in  fee  to  the  children, 
the  children  could  not  maintain  ejectment 
against  the  widow  prior  to  partition,  and  an 
equitable  suit. is  a  proper  remedy  to  ascer- 
tain the  rights  of  the  parties. — Cowell  v. 
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So.  Denver  Real  Est  Co.,  16  A.  108,  63  P. 
991. 

BEHAND. 

Of  cause,  for  set-off,  see  "Appeal  and  Error," 

sec.  525. 
By   federal  court   of  cause   removed   from 

state  court,  see  "Removal  of  Causes,"  sec. 

19. 
Proceedings  in  will  contest  after  remand  by 

supreme  court,  see  "Wills,"  sec.  60. 

REMEDIES. 

See  "Appeal  and  Error,"  I. 

Choice  of,  see  "Action,"  sec.  4. 

Of  creditors  of  assigned  estate,  see  "Assign- 
ments for  Benefit  of  Creditors."  IV. 

Alteration  of,  as  violating  obligation  of  con- 
tract, see  "Constitutional  Law,"  sec.  65. 

Right  to,  see  "Constitutional  Law,"  XII. 

BEinSSION. 

Of  part  of  recovery,  in  appellate  court,  see 
"Appeal  and  Error,"  sec.  528. 

REIQTTITTTR. 

Of*  excess  of  recovery,  see  "New  Trial/* 
sec.  31. 

REMOVAL. 

Of  attorney  from  practice,  see  "Attorney  and 
Client,"  sec.  12. 

Of  property  by  mortgagor,  see  "Chattel 
Mortgages,"  VII. 

Of  conservator,  see  "Insane  Persons,"  sec  10. 

Of  town  or  city  officer,  see  "Municipal  Cor- 
porations," sec.  66. 

Power  of  legislature  to  remove  public  of- 
ficer, see  "Officers,"  sec.  3. 

Of  public  officers,  see  "Officers,"  sec.  3. 

Grounds  for  removal  of  public  officer,  sec 
"Officers,"  sec.  14. 

Of  school  teacher,  see  "Schools  and  School 
Distrtcte,"  sec.  29. 

REMOVAL  OF  CAUSES. 

I.   PowEB,  Right,  aih)  Grounds  fob  Removal. 

§  1.  Constitutional  and  statutory  pro- 
visions. 

I    2.    Election  under  the  statute, 

I  3.  Actions  or  proceedings  which  may 
he  removed. 

I   4.    Nature  of  riyht  of  removal. 

I  5.  Cases  arising  under  laws  of  United 
States. 

5   6.    Diversity  of  citizenship. 

§   7.    Alien   plaintiff  against   citizen 

of  another  state. 

I   8.    Parties  in  general. 

§  9.  Parties  in  representative  or  fiduci- 
ary capacity. 

f  10.  Improper  or  collusive  joinder  of  par- 
ties. 

§  11.  Single  or  separable  nature  of  con- 
troversy. 

1 12.  Allegations  in  pleadings. 

1 13.  Prejudice,  local  influence,  or  denial 

of  civil  rights. 


II.    Proceedings  to  Pbocxtbb,  and  EIffect  of 
Removal. 
§  14.    Time  of  taking  proceedings. 
S  16.    Petition  in  state  court  and  proceed- 
ings thereon. 
§16.    Transfer  of  jurisdiction  and  effect 

of  removal  in  general. 
S  17.    Proceedings  in  cause  after  removal. 
f  18.    Remand  or  dismissal  of  cause. 

From   justice  of  the   peace,   see   "Forcible 
Entry  and  Detainer,"  sec.  4. 

L    POWER,  RIGHT,  AND  GROUNDS  FOR 
REMOVAL. 

§  1.  Constitutional  and  statutory  provisions, 
(a)  Removal  of  causes  pending  in  terri- 
torial courts  at  the  time  of  the  admission  of 
Colorado  as  a  state,  into  the  federal  courts. 
Act  of  June  26,  1876,  and  act  of  March  3, 
1875,  as  to  removal  of  causes,  construed. — 
Oaffney  v.  Gillette,  4  D.  264;  Ames  v.  Colo. 
Cent  Ry.,  4  D.  260. 

§8.    Election  under  the  statute. 

(a)  Where  the  federal  Jurisdiction  de- 
pended on  citizenship,  and  the  requisite  citi- 
zenship to  give  federal  jurisdiction  did  not 
appear  of  record,  the  party  who  does  not 
reveal  such  citizenship,  but  after  the  admis- 
sion of  the  state  proceeded  actively  in  a 
cause  pending  in  the  local  courts,  was  held 
to  have  made  his  election  under  the  act  of 
June  26, 1876,  to  remain  in  the  state  court— 
Ames  V.  Colo.  Cent  Ry.,  4  D.  251. 

§3.  Actions  or  proceedings  which  may  be  re- 
moved, 
(a)  Where  plaintlfTs  title  to  the  product 
of  a  mine  has  been  established  by  de- 
cree in  a  state  court,  a  proceeding  by 
plaintiffs  against  the  same  and  other  de- 
fendants, to  obtain  possession  of  their  rights 
under  the  decree,  although  independent  in 
form  and  involving  a  defendant  who  claims 
a  superior  title  by  purchase,  is  in  effect 
merely  a  supplementary  proceeding,  insepar- 
ably connected  with  the  original  decree,  and 
not  removable. — ^Wolcott  v.  Aspen  M.  Co.,  34 
F.  821. 

§4.    Nature  of  right  of  removal. 

(a)  The  removal  of  a  cause  does  not  de- 
pend upon  the  question  of  what  issue  re- 
mains to  be  tried,  but  must  be  determined 
by  the  nature  of  the  cause  of  action  pre- 
sented in  the  complaint.  If  there  be  but  one, 
involving  many  defendants,  the  fact  that 
each  makes  a  separate  defense  does  not  make 
separable  controversies;  nor  does  the  default 
of  one  of  them,  or  his  disclaimer,  give  a 
right  of  removal  to  the  contesting  defendant, 
who  is  a  citizen  of  a  state  otl^er  than  that 
of  the  plaintiffs.— Hax  v.  Caspar,  31  F.  499. 

§  5.  Cases  arising  under  laws  of  United  States. 
(a)  Actions  upon  an  adverse  proceeding 
to  prevent  the  issuance  of  patent  for  a  min- 
ing claim,  are  cases  arising  under  the  laws 
of  the  United  States,  and  may  be  removed 
from  the  state  to  the  United  States  courts 
for  trial. — Frank  M.  Co.  v.  Larimer  M.  Co., 
2  McC.  138,  8  F.  724,  1  C.  L.  R.  495;  Contra, 
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Bushnell  v.  Crooke  M.  Co.,  148  U.  S.  682; 
Blackburn  v.  Portland  Co.,  176  U.  S.  571. 

(b)  Where  an  entry  (by  following  the 
dip  of  a  lode)  is  claimed  to  be  made  under 
the  mining  laws  of  the  United  States,  and 
the  right  to  enter  turns  upon  the  construc- 
tion to  be  given  to  such  laws,  the  case  is 
within  the  Jurisdiction  of  the  United  States 
circuit  court — Cheesman  v.  Shreve,  37  P.  36. 

§  6.    Diversity  of  dticendiip. 

(a)  When,  in  condemnation  proceedings 
under  state  statutes,  the  only  question  re- 
maining for  determination  is  the  computa- 
tion of  the  value  of  the  land,  the  parties 
being  citizens  of  different  states,  the  cause 
may  be  removed  to  the  United  States  courts, 
notwithstanding  the  fact  that  the  right  ot 
eminent  domain  is  an  attribute  of  sover- 
eignty, and  that  the  statutes  provide  a  spe- 
cial mode  of  trial  for  the  assessment  of 
damages,  since  the  amount  of  compensation 
for  the  land  is  entirely  independent  of  the 
right  of  eminent  domain. — Colo.  Mid.  Ry.  v. 
Jones,  29  F.  193. 

(b)  Act  of  congress  of  March  3,  1887, 
sec  1,  provides  that  no  civil  suit  shall  be 
brought  in  the  United  States  courts  against 
any  person  "in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but  where  the 
jurisdiction  is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff 
or  defendant"  Sec.  2  adopts  this  limitation 
as  defining  the  cases  which  may  be  removed. 
Plaintiff,  a  resident  corporation  of  Colorado, 
sued  defendants,  one  of  whom  was  a  citizen 
of  Minnesota  and  one  of  Wisconsin,  in  a 
Colorado  court,  and  defendants  removed  the 
case  to  the  United  States  court  for  the  dis- 
trict of  Colorado.  Held,  that  it  was  prop- 
elry  removed,  as  coming  under  the  provisions 
of  the  second  clause  of  sec  1  of  the  above 
act— Pitkin  County  M.  Co.  v.  Markell,  33 
F.  386. 

(c)  Under  act  congress  1887,  sec.  2,  pro- 
viding for  the  removal  of  causes  to  the  cir- 
cuit court,  'Tiy  the  defendant  or  defendants 
therein,  being  non-residents"  of  the  state,  a 
cause  containing  but  a  single  controversy 
cannot  be  removed,  where  some  of  the  de- 
fendants are  residents  of  the  state. — Arkan- 
sas Val.  Sm.  Co.  v.  Cowenhoven,  41  F.  450. 

(d)  Suit  was  brought  in  a  Colorado  court 
by  the  owner  of  the  equity  of  redemption 
in  certain  lands  to  set  aside  conveyances 
thereof  made  by  the  sheriff  as  trustee  ex 
officio,  under  a  deed  of  trust.  It  was  charged 
that  the  sale  was  made  by  fraud  and  col- 
lusion between  the  sheriff  and  the  purchaser, 
and  both  were  made  defendants.  It  ap- 
peared, however,  that  the  purchaser  had  paid 
a  large  sum  of  money  for  the  lands,  which 
the  sheriff  had  distributed  to  the  persons 
entitled:  Held,  that  the  sheriff  was  a  neces- 
sary party,  and  that  there  was  no  separable 
controversy  which  would  enable  the  pur- 
chaser, who  was  a  citizen  of  a  different  state, 
to  remove  the  cause  to  a  federal  court — 
Earth  v.  Color,  60  F.  466. 

(e)  Where  the  suit  is  against  several 
defendants,  some  of  whom  are  non-residents, 
it  is  settled  by  the  letter  of  the  statute,  as 
well  as  by  the  great  weight  of  adjudicated 


cases,  that  the  non-resident  defendants  may 
remove  the  suit. — Bartlett  v.  Gates,  117  F. 
362. 

(f)  The  plaintiff,  a  citizen  of  Colorado, 
brought  a  stockholder's  bill  in  a  state  court, 
in  Colorado,  making  the  defendants  thereto, 
the  railroad  company  (also  a  citizen  of  Col- 
orado), in  which  the  plaintiff  was  a  stock- 
holder, viz.,  the  Denver  Pacific  Railway 
Company,  and  also  the  directors  thereof,  in- 
cluding two  directors,  citizens  of  Colorado, 
against  whom,  however,  no  charges  were 
made,  and  no  relief  asked;  also  making  a 
defendant  another  railroad  company,  viz.: 
the  Kansas  Pacific  (a  citizen  of  Kansas), 
and  certain  individuals,  all  citizens  of  other 
states  than  Colorado.  The  object  of  the  bill 
was  to  secure  an  accounting  in  favor  of  the 
Denver  Pacific  Company  against  the  Kan- 
sas Pacific,  and  to  secure  a  decree  in  per- 
sonam against  the  non-resident  directors  of 
the  Denver  Pacific.  The  Kansas  Pacific,  and 
the  individual  defendants  connected  with 
that  company,  without  being  Joined  with  the 
other  defendants,  applied  to  remove  the  suit 
to  the  circuit  court  of  the  United  States, 
under  the  act  of  March  3d,  1875:  Held,  that 
the  suit  was  removable. — ^Arapahoe  County 
V.  Kansas  Pac  Ry.,  4  D.  277. 

§7.  Alien  plaintiff  against  citizen  of  an- 
other state, 
(a)  An  action  was  brought  in  a  state 
court  of  Colorado,  in  which  plaintiff  was 
an  alien,  and  defendant  a  New  York  cor- 
poration. On  application  to  docket  the  cause 
in  the  circuit  court  for  the  district  of  Colo- 
rado, held,  that  under  the  act  of  1887  (24 
St  552),  which  provides  that  a  suit  between 
citizens  of  different  states  shall  be  brought 
only  in  the  district  where  either  the  plain- 
tiff or  defendant  resides,  the  case  was  not 
transferable.— Harold  v.  Iron  S.  M.  Co.,  33 
F.  529. 

§  8.    Parties  in  generaL 

(a)  When  Judgment  has  been  rendered 
against  some  of  the  defendants  and  an  ap- 
peal taken  to  the  supreme  court  of  the  state, 
an  application  on  part  of  the  other  defend- 
ants for  a  removal  will  not  be  granted.  The 
controversy  is  an  entire  thing,  and  it  can- 
not be  removed  at  all  unless  it  be  removed 
as  to  alL—Mooney  v.  Agnew,  4  F.  7,  2  McC. 
89.  1  C.  L.  R.  68. 

(b)  After  a  trial  a  different  arrangement 
of  the  parties  (or  those  interested  in  their 
stead)  in  a  second  suit  does  not  so  far  alter 
the  status  of  the  case  as  to  entitle  the  par- 
ties, or  any  of  them,  to  a  removal,  when 
the  subject  matter  of  the  controversy  is 
identical  with  that  presented  in  the  suit, 
trial  upon  which  has  already  been  had. — 
Evans  v.  Smith,  21  F.  1;  Hakes  v.  Bums, 
40  F.  33. 

§9.    Parties  in  representative  or  fiduciary  ca- 
pacity. 

(a)  A  receiver  of  a  national  bank  press- 
ing a  claim  against  an  assignee  for  benefit, 
although  such  proceeding  is  practically  a 
suit,  has  no  right  to  remove  the  cause  to 
the  federal  court. — Hill  v.  Graham,  11  A. 
536,  63  P.  1060. 

(b)  A  receiver  appointed  by  a  federal 
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court  has  not  a  right  by  virtue  of  his  per- 
sonal standing  as  such,  to  remove  from  a 
state  to  a  federal  court  a  suit  in  which  he 
is  Joined  as  defendant  with  a  citizen  of  the 
state.— Shearing  v.  Trumbull,  75  F.  33. 

§  10.    Improper  or  collnsive  joinder  of  parties. 

(a)  An  alien  or  citizen  of  another  state 
has  an  absolute  right,  in  a  proper  case,  to 
remove  to  the  federal  court  a  cause  pend- 
ing against  him  in  the  state  court,  and  this 
right  is  not  to  be  defeated  by  joining  as 
defendants,  residents  and  citizens  who  have 
no  interest  in  the  controversy. — Stratton's 
Independence  v.  Sterrett,  61  C.  17,  33.  117 
P.  351. 

(b)  Where  a  citizen  and  resident  plain- 
tiff institutes  his  action  against  citizen  and 
resident  defendants,  and  an  alien  defendant, 
a  petition  for  removal,  by  the  alien  defend- 
ant, alleging  that  the  individual  defendants 
were  fraudulently  joined,  merely  to  prevent 
the  removal  of  the  cause  to  the  federal  court 
presents  an  issue  of  fact  triable  only  in  the 
federal  court,  and  the  cause  is  removable, 
for  this  reason  alone. — Id. 

(c)  A  plaintiff  may  join  resident  citizens 
as  defendants,  in  his  action  against  an  alien 
or  non-citizen,  for  the  sole  purpose  of  pre- 
venting the  removal  of  the  cause,  provided 
he  has  a  joint  cause  of  action ;  but  where  in 
such  case  his  complaint  wholly  fails  to  state 
a  Joint  cause  of  action,  such  failure  war- 
rants the  conclusion  that  the  joinder  of  the 
resident  and  citizen  defendants  was  fraudu- 
lent.--Id. 

§11.    Single   or  separable  nature  of  contro- 
versy. 

(a)  In  a  proceeding  to  condemn  a  right 
of  way  for  a  railway  company  against  a 
domestic  corporation  as  owner  of  the  prem- 
ises and  against  a  foreign  corporation  as 
trustee  for  the  holders  of  bonds  secured  by 
mortgage  on  the  premises  sought  to  be  con- 
demned both  corporations  were  indispensable 
parties  to  the  proceeding,  and  their  interests 
were  not  divisible  so  that  a  seperate  action 
could  be  maintained  against  each,  and  the 
foreign  corporation  was  not  entitled  to  have 
the  cause  removed  into  the  federal  court- 
Colorado  Fuel  &  Iron  Co.  .v.  Four  Mile  R. 
Co.,  29  C.  90,  66  P.  902. 

(b)  Where  a  miner  suing  for  an  injury 
attributed  by  hiy  complaint  to  the  alleged 
joint  and  concurring  negligence  of  his  em- 
ployer, an  alien  corporation,  and  the  tram- 
boss  and  shift-boss,  his  immediate  superiors, 
residents  and  citizens,  in  permitting  the 
place  of  his  work  to  be  unsafe,  not  averring 
that  the  corporation  had  delegated  to  these 
individual  defendants,  or  either  of  them  the 
duty  to  make  the  place  safe  It  was  held  that 
no  cause  of  action  was  shown  as  against 
them,  and  notwithstanding  their  joinder  the 
alien  corporation  was  entitled  to  remove  the 
cause.  An  averment  that  the  tram-boss  had 
assured  plaintiff  that  the  place  was  safe, 
and  ordered  him  to  continue  working  there, 
not  alleging  that  the  tram-boss  had  any  au- 
thority in  this  respect  from  the  company, 
was  held  to  state  an  independent  cause  of 
action  against  the  tram-boss  alone,  which 
the  corporation  was  in  no  manner  responsi- 


ble, and  which  therefore  was  no  impedi- 
ment to  the  removal  of  the  cause  on  its 
petition. — Stratton's  Independence  v.  Ster- 
rett, 51  C.  17,  27,  117  P.  351. 

(c)  In  several  actions  for  the  same  cause 
between  the  same  parties  in  a  state  court, 
the  parties  may  not  proceed  to  trial  in  one 
and  afterward  remove  another,  under  the 
act  of  1875,  and  have  the  right  to  try  the 
latter  in  a  federal  court.— Evans  v.  Smith, 
21  F.  1. 

(d)  A  complaint  charging  a  continuing 
trespass  and  demanding  a  limip  sum  as  dam- 
ages, states  but  a  single  cause  of  action, 
though  the  title  under  which  the  plaintiff 
claimed  was  different  at  different  periods  of 
the  time  covered  by  the  trespass;  and  if  the 
adjudication  of  one  such  title  involves  a 
federal  question,  the  case  is  one  of  federal 
cognizance,  though  no  such  question  is  in- 
volved in  the  other  title. — Evans  v.  Durango 
Co.,   80   F.   433. 

§  12.    Allegations  in  pleadings. 

(a)  The  right  of  removal  to  a  federal 
court  on  the  ground  of  a  separable  contro- 
versy must  be  determined  solely  by  the  com- 
plaint itself,  for  the  matter  constituting 
ground  for  removal  cannot  be  supplied  by 
judicial  knowledge  or  by  subsequent  plead- 
ings.— Stratton  C.  C.  M.  A  D.  Co.  v.  Ellison, 
42  C.  498,  94  P.  303. 

(b)  A  nonresident  mining  corporation 
and  its  foreman  in  charge  were  joined  as 
defendants  in  an  action  by  a  miner  for 
personal  injuries  in  its  local  mine,  the  com- 
plaint alleging  that  the  foreman  knew  of 
the  unsafe  condition  of  the  stope  where 
plaintiff  was  injured,  and  negligently  per- 
mitted such  condition  to  exist,  and  also  al- 
leged that  such  stope  was  rendered  unsafe 
and  was  negligently  maintained  in  such  con- 
dition under  the  direction  of  the  corpora- 
tion's superintending  officers  and  with  its 
knowledge  and  consent.  Held,  that  the  com- 
plaint alleged  such  concurrent  acts  of  neg- 
ligence against  defendants  as  are  sufficient 
to  defeat  an  application  by  defendant  cor- 
poration to  remove  the  cause  to  the  federal 
court. — Id. 

(c)  In  a  suit  against  a  corporation  and 
certain  of  its  officers,  brought  by  stock- 
holders on  an  allegation  that  the  corporation 
is  under  the  control  of  such  officers,  the  pur- 
pose of  which  is  to  require  the  individual 
defendants  to  account  to  the  corporation  for 
funds  alleged  to  have  been  appropriated  by 
them  to  their  own  use,  and  to  prevent  the 
holding  of  a  meeting,  called  by  them,  for  the 
purpose  of  having  the  property  of  the  com- 
pany conveyed  to  another  corporation,  there 
is  no  controversy  between  the  complainants 
and  the  company  which  entitles  the  latter 
to  remove  the  cause  from  a  state  court  on 
the  ground  that  it  is  a  nonresident  and  that 
there  is  a  separable  controversy,  although  in- 
cidental relief  by  way  of  an  injunction  and 
the  appointment  of  a  receiver  may  be  prayed 
for  against  it,  such  relief  not  being  asked 
adversely  to  the  corporation,  but  in  its  in- 
terest, and  the  only  real  controversy  being 
between  complainants  and  the  individual  de- 
fendants.— Campbell  v.  Milliken,  108  F.  981. 
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§13.    Preiudice,  local  infLuence,  or  denial  of 
civil  rights. 

(a)  26  Stat  484,  provides  that,  when  it 
shall  be  made  to  appear  that  from  prejudice 
or  local  influence  a  nonresident  defendant 
in  a  suit  will  not  be  able  to  obtain  justice 
in  the  state  courts,  he  may  remove  such  suit 
into  the  circuit  court  of  the  United  States. 
Held,  that,  irrespective  of  any  moral  Justifi- 
cation for  a  widespread  or  practically  unani- 
mous public  sentiment  in  favor  of  or  against 
a  litigant,  such  a  sentiment  is,  under  the 
statute,  ground  for  removal.-~Bartlett  v. 
Qates,  117  F.  362. 

(b)  One  of  two  defendants,  both  neces- 
sary parties  to  the  suit,  and  where  there  is 
no  separable  controversy,  cannot  remove  the 
cause  on  the  ground  of  prejudice  or  local 
influence,  under  the  fourth  subdivision  of 
sec.  2  of  the  Judiciary  act  of  1887-1888  (U.  S. 
Comp.  St  1901,  p.  509),  where  his  codefend- 
ant  is  a  citizen  of  the  same  state  as  the 
plaintifl8.--Campbell  y.  MiUiken,  119  P.  981. 

n.    PROCEEDINGS  TO  PROCURE,  AND 
EFFECT  OF  REMOVAL. 

§14.    Time  of  taking  proceedings. 

(a)  A  federal  question  cannot  be  raised 
tor  the  first  time  by  a  petition  for  a  re- 
hearing after  Judgment  in  the  highest  court 
of  a  state,  so  as  to  bring  the  case  within 
the  appellate  Jurisdiction  of  the  United 
States  supreme  court—Butler  v.  Gage,  138 
tJ.  S.  62;  Bushnell  v.  Crooke  Co..  148  U.  S. 
682. 

(b)  Application  for  removal  to  the  fed- 
eral court  on  the  ground  of  citizenship,  must 
be  made  before  the  trial. — Mooney  v.  Agnew, 
4  F.  7.  2  McC.  89,  1  C.  L.  R.  68. 

§15.    Petition  in  state  court  and  proceedings 
thereon. 

(a)  The  mere  filing  of  a  petition  for  the 
removal  of  a  cause  to  the  federal  court  does 
not  ip9o  facto  entitle  the  party  filing  it  to 
the  removal,  but  the  court  to  which  it  is 
addressed  must  determine  from  the  facts 
therein  stated,  in  connection  with  those 
which  already  appear,  whether  or  not  the 
petitioner  is  entitled  to  a  removal.^Oolorado 
Fuel  ft  Iron  Co.  v.  Four  Mile  R.  Co.,  29  C. 
90,  66  P.  902. 

(b)  Where  the  complaint  in  the  cause 
sought  to  be  removed  shows  upon  its  face 
grounds  for  removal,  it  is  not  necessary  to 
repeat  in  the  petition  the  facts  so  disclosed. 
— Stratton's  Independence  v.  Sterrett  51  C. 
17,  29,  117  P.  351. 

(c)  An  affidavit  made  by  an  agent  for 
removal  on  account  of  prejudice,  under  the 
act  of  congress  of  1887,  is  insufficient  which 
alleges  that  "I  have  reason  to  believe"  in 
the  existence  of  prejudice,  and  does  not 
cause  the  prejudice  to  "be  made  to  appear  to 
the  court." — Hakes  v.  Bums,  40  F.  33. 

(d)  When  a  petition  for  removal,  accom- 
panied by  bond  with  adequate  surety  condi- 
tioned as  required  by  law,  is  presented  to 
the  state  court,  the  adverse  party  being  pres- 
ent in  court  and  interposing  no  objection, 
the  order  of  removal  will  be  made  pro  forma. 
If  a  litigant  desires  to  raise  the  question  of 
the  removability  of  a  cause,  on  the  case  as 
presented  by  such  petition   and  bond,   he 


should  do  so  at  the  time.~Van   Woert  v. 
MulhaU,  2  C.  L.  R.  277. 

§  16.    Transfer  of  jurisdiction  and  effect  of  re- 
moval in  general. 

(a)  Where  a  petition  showing  grounds 
to  remove  the  cause  to  the  federal  court  is 
presented,  with  a  sufficient  bond,  the  Juris- 
diction of  the  state  court  except  to  grant 
the  petition,  is  ousted,  the  cause  is  at  once 
removed,  and  all  other  proceedings  in  the 
state  court  are  coram  non  judice, — Stratton's 
Independence  v.  Sterrett  51  C.  17,  30,  117  P. 
351. 

(b)  When  an  action  Is  removed  from  a 
state  court  into  a  federal  court  the  latter 
takes  the  case  in  the  condition  in  which  it 
stood  at  the  time  of  removal,  and  a  lien 
obtained  by  an  attachment  in  the  state  court 
is  not  lost  or  terminated  by  the  removal; 
but  power  to  protect  and  enforce  that  lien 
after  the  removal  exists  in  the  federal  court 
in  like  manner  as  if  it  had  been  obtained 
by  a  proceeding  in  that  court — Hatcher  v. 
Hendrie  A  Bolthoff  Mfg.  St  S.  Co.,  133  F. 
267. 

(c)  The  removal  act  of  March  3,  1875. 
provides  that  the  suit— ^he  whole  suit  and 
not  a  part  of  the  suit — shall  be  removed ;  and 
under  that  act  if  the  requisite  conditions 
exist,  any  one  of  the  plaintiffs  or  defendants 
may  remove  the  suit  and  carry  the  other 
parties  with  him. — Arapahoe  County  v.  K. 
P.  Ry..  4  D.  277. 

§17.    Proceedings  in  cause  after  removal 

(a)  In  cause  removed  from  the  state  to 
the  federal  court  the  proceedings  in  the 
former  will  not  be  reviewed  by  the  latter; 
the  remedy  to  correct  supposed  error  in  sucb 
case  is  by  appeal  to  the  supreme  court  of 
the  United  States. — ^Brooks  v.  Farwell,  4  F. 
166,  1  McC.  132,  2  McC.  220. 

(b)  Under  the  Judiciary  act  of  1875,  sec 
5,  it  is  the  duty  of  the  circuit  court  of  ap- 
peals in  considering  a  case  which  has  been 
removed  from  a  state  court  to  examine  the 
records  to  see  whether  the  removal  was 
rightfully  made,  even  if  there  was  no  motion 
to  remand. — Earth  v.  Color,  60  F.  466. 

(c)  While  the  law  does  not  require  it 
proper  respect  for  state  courts  demands  that 
a  certified  copy  of  an  order  of  removal  be 
filed  in  the  state  court  from  which  the  cause 
is  removed.— Bartlett  v.  Gates,  117  F.  362. 

(d)  Although  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  is  carefully 
maintained  in  the  federal  courts,  and  when 
a  case  which  unites  both  legal  and  equitable 
grounds  for  relief,  as  permitted  by  the  prac- 
tice of  the  state  in  which  it  is  brought  is 
removed  into  a  federal  court  the  pleadings 
should  be  recast  so  as  to  separate  the  two 
causes  of  action,  yet  where  an  action  to  en- 
force a  mechanic's  lien  and  to  recover  the 
debt  which  it  secures,  in  which  plaintiff  had 
also  obtained  an  attachment,  which  had  been 
served,  was  thereafter  removed  and  pro- 
ceeded with  In  the  federal  court  on  the  origi- 
nal pleadings  as  a  suit  in  equity,  without 
objection,  and  a  money  Judgment  was  ren- 
dered aganist  the  defendant  such  judgment 
is  not  void,  even  if  erroneous,  and  cannot  be 
collaterally  attacked.— Hatcher  v.  Hendrie  ft 
Bolthoff  Mfg.  ft  S.  Co.,  133  F.  267. 
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§18.    Bemand  or  dismiaul  of  cause. 

(a)  Causes  removed  from  state  court  may 
be  remanded  on  motion  when  the  record 
shows  a  want  of  jurisdiction  In  the  federal 
court  If,  upon  the  face  of  the  record,  the 
federal  court  has  jurisdiction,  objection  to 
trial  here  can  be  raised  <mly  by  formal  plea 
to  the  jurisdiction.  If  a  collusive  assign- 
ment to  give  jnrisdiction  is  alleged  it  must 
be  raised  by  plea.— Hoyt  v.  Wright,  4  F.  J68, 
1  Mea  ISe.  1  C.  U  R.  123. 

(b)  The  court  will  not  inquire  oa  a  mo- 
tion to  remand  a  case  to  the  state  court, 
either  as  to  the  truth  of  the  allegations  in 
the  pleadings  oir  the  STifflciency  of  the  com- 
plaint or  bill  as  such,  or  whether  it  states 
a  good  cause  of  action.  These  matters  are 
for  the  decision  of  the  court  which  finally 
tries  the  case. — ^Hax  v.  Caspar,  31  F.  499. 

(c)  A  case  once  removed  cannot  be  re- 
docketed  in  the  state  court  while  still  pend- 
ing before  the  federal  tribunals.  An  order 
by  the  United  States  circuit  court,  remand- 
ing the  case  to  the  state  court,  is  subject  to 
appeal;  when  appeal  is  prayed  and  granted, 
the  case  is  still  pending  in  the  United  States 
courts.  The  state  court  will  not  resume 
jurisdiction  and  proceed  further  until  such 
appeal  shall  be  dismissed,  or  the  order  re- 
manding be  affirmed  by  the  supreme  court. 
-Van  Woert  v.  Mulhall,  2  C.  L.  R.  278. 


RENEWAL. 


sec.  41. 
"Insurance," 


Of  note,  see  "Bills  and  Notes," 
Of  policies  of  insurance,  see 

sec  22. 
Of  motion,  see  "Motions,"  sec.  8. 

SENT. 


See  •T.andlord  and  Tenant,"  VI. 
Action  to  recover  rents  and  profits,  see  "Use 
and  Occupation,"  sec.  1. 

RENUNCIATION. 

01  poUce  power,  see  "Constitutional  Law," 
sec  52. 

REORGANIZATION. 

See  '^rporations,"  IX. 

REPAIRS. 

Of  property  in  easement,  see  "Easements," 

sec  17. 
Promise  to  make,   by   master   to  servant, 

see  'faster  and  Servant,"  sec.  71. 
Right  to  mechanic's  lien  for  making,  see 

'Ifechanics'  Liens,"  sec  9. 
By  one  co-tenant  to  common  property,  see 

•Tenancy  in  Common,"  sec.  11. 

REPEAL. 

Of  statute,  as  impairing  obligation  of  stat- 
ute, see  "CJonstitutlonal  Law,"  sec.  66. 

Of  statute  imposing  liability  of  corporate 
officers,  see  "CJorporations,"  sec.  159. 

Effect  of  repeal  of  mechanic's  lien  laws,  see 
Ifechanics'  Liens,"  sec.  6. 


Of  ordinances,  see  "Municipal  Corporations," 
sec.  52. 

Of  charter,  see  "Municipal  Corporations,"  I 
(C). 

Of  acts,  retroactive  operation  of,  see  "Stat- 
utes," sec.  138. 

Of  laws,  see  "SUtutes,"  V. 

REPEAUNO  A0T8. 

Construction  of,  see  "Statutes,"  sec  129. 

REPETITION. 

Of  instructions,  see  "Homicide,"  sec  105. 
In  complaint,  see  "Pleading,"  sec  53. 

REPLEADER, 
f  1.    In  general. 

§  1.    In  general 

(a)  If,  of  several  issues,  one  is  imma- 
terial and  others  are  good,  a  repleader  will 
not  be  awarded. — Roop  v.  Delahaye,  2  C.  307. 

REPLEVIN. 

I.  RiQHT  or  Action  anu  Detensks. 

f   1.  Nature  and  scope  of  remedy. 

§   2.  Property  subject  to  replevin. 

%  3.  Property  taken  under  execu- 
tion, attachment  or  other  process. 

f  4.  Title  and  right  to  possession  by 
plaintiff. 

f   5.  Taking  or  detention  by  defendant. 

S    6.  Possession  of  defendant. 

I   7.  Conditions  precedent. 

I   8.  Demand,  in  general. 

§   9.  When  not  necessary. 

f  10.  Defenses. 

f  11.  Sticcessive  replevins. 

II.  Pbocbbdiivos  fob  Taking,  and  Redclivbbt 

OP  Property. 
$12.    Jurisdiction. 
§13.    Affidavit. 

1 14.    Replevin  bond  or  undertaking. 
1 16.    Return  of  service  of  writ. 
i  16.    Appraisement  of  property, 
§17.    Proceedings  for  redelivery  of  prop- 
erty to  defendant. 

III.  Pleading  and  ESvidencb. 

§18.  Declaration,  complaint  or  petition 
in  general. 

§  19.    Title  and  right  to  possession  of 

plaintiff. 

§20.  Description  and  value  of  prop- 
erty. 

§  21.    Amendment. 

§22.    Issues,  proof  and  variance, 

§28.    Presumptions  and  burden  of  proof. 

§  24.    Admissibility  of  evidence. 

§  25.    Weight  and  sufficiency  of  evidence. 

TV.    Damages. 
§26.    Elements  of  compensation,  nominal 
damxiges. 

§  27.    Detention  of  property. 

§  28.    Detention  of  domestic  animals. 

§  29.    Injury  to  property. 

§30.    Amount  awarded. 
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V.  Tbial,  Judgment,  Enforcement  of  Judg- 

ment, AND  Review. 
§  31.    Instructional 
§  32.     Verdict  and  findings, 

§  33.    Value  of  property. 

S  84.    Judgment—form   and  requisites  in 

general, 

§35.    For  defendant, 

§36.    Auxird  of  possession  or  return 

of  property. 

§  37.    Alternative  judgment, 

§  38.    Against  intervener. 

§  39.    Operation  and  effect. 

§  40.     Compelling  satisfaction  of  judgment. 

VI.  Liabilities   on   Bonds   and  Undebtak- 

INGS. 

§  41.    Construction  of  replevifi  bond. 

§42.  Accrual  or  release  of  liability  by 
breach  or  fulfilment  of  conditions. 

§  43.    Discharge  of  surety. 

§  44.    Effect  of  reference  of  replevin 

suit  to  arbitration. 

§  45.    Extent  of  liability. 

§  46.    Defenses. 

§  47.    Actions — right  of  action, 

I  48.    Jurisdiction, 

§49.    Parties. 

§  50.  Pleading — petition  or  com- 
plaint. 

§  51.    Plea  or  answer. 

§  52.    Burden  of  proof. 

§  53.    Evidence. 

i  54.    Trial,  judgment  and  review. 

Effect  of  agreement  to  arbitrate,  see  "Arbi- 
tration and  Award,"  sec.  3. 

By  mortgagee  against  mortgagor,  see  "Chat- 
tel Mortgages,"  sec.  97. 

By  mortgagor  after  wrongful  seizure  by 
mortgagee,  see  "Chattel  Mortgages,"  sec. 
101. 

Of  deer  hides,  see  "Game,"  sec.  2. 

When  the  action  will  lie  for  goods  sold,  see 
"Sale,"  sec.   60. 

Substitution  of  successor  in  office  pending 
action,  see  "Sheriff  and  Constable,"  sec. 
34. 

Evidence  against  officer  holding  goods  under 
writ  of  attachment,  see  "Sheriffs  and  Con- 
stables," sec.  38. 

Action  between  co-tenants,  see  "Tenancy  in 
Common,"  sec.  18. 

Of  goods  seized  under  attachment  writ,  see 
"Trespass,"  sec.  3. 

Evidence  in  replevin,  see  "Trial,"  sec.  34. 

I.    RIGHT  OF  ACTION  AND  DEFENSES. 

§1.    Nature  and  scope  of  remedy. 

(a)  One  who  takes  the  property  of  an- 
other without  authority  is  a  wrongdoer 
whether  an  officer  or  not  and  replevin  lies 
for  the  goods  taken. — Wilde  v.  Rawles,  13  C. 
583,  22  P.  897;  Johnson  v.  Jones,  16  C.  138, 
26  P.  584. 

§  2.    Property  subject  to  replevin. 

(a)  A  frame  building  erected  upon  and 
attached  to  the  realty  and  used  as  a  tan- 
nery: Held,  in  this  case  to  be  real  estate 
and  not  replevlable. — Eddy  v.  Hall,  5  C. 
576. 

(b)  In  case  of  trespass  on  government 
land  claimed  to  be  in  the  lawful  possession 


of  a  settler  and  the  felling  and  removal 
therefrom  of  trees,  the  settler  cannot  main- 
tain replevin  for  the  trees  taken,  it  not  be- 
ing among  the  statutory  remedies  given  for 
the  invasion  of  such  rights.— Adkison  v. 
Hardwick,  12  C.  581,  21  P.  907. 

(c)  Coats  made  by  defendant  of  cloth 
furnished  by  plaintiff  for  that  purpose  can- 
not be  replevied  before  completion  of  the 
garments,  where  the  evidence  fails  to  show 
that  the  defendant  violated  his  contract,  or 
that  plaintiff  paid  or  tendered  defendant's 
wages.— Hillsburg  v.  Harrison,  2  A.  298,  30 
P.  355. 

(d)  Replevin  for  an  undivided  interest 
in  property  cannot  be  maintained.— Hoeffer 
V.  Agee,  9  A.  189,  47  P.  973. 

§8.    Property  taken  under  execution,  at- 
tachment, or  other  process. 

(a)  Property  distrained  without  the  dis- 
trict is  not  taken  for  a  tax,  assessment  or 
fine  within  the  meaning  of  the  act  regulat- 
ing the  action  of  replevin  (R.  S.,  538),  and 
that  action  may  be  maintained  to  recover 
possession  of  it.— McKay  v.  Batchellor.  2  C. 
591. 

(b)  The  rule  that  goods  in  the  custody 
of  the  law  cannot  be  replevied,  applies  only 
where  the  seizure  is  rightful  and  upon  a 
valid  and  sufficient  process.  —  Wilde  v. 
Rawles,  13  C.  583,  22  P.  897. 

(c)  Goods  in  the  custody  of  a  United 
States  marshal,  under  attachment  issued 
from  a  federal  court,  may  be  replevied  by 
a  suit  in  a  state  court,  by  consent  of  the 
federal  court— Mitchell  v.  Smith,  13  C.  170, 
21  P.  1026;  Hill  v.  Corcoran,  15  C.  270,  25 
P.  171. 

(d)  Replevin  against  a  sheriff  for  the 
wrongful  seizure  of  plaintifTs  goods  under 
an  attachment  against  another  can  be 
brought  in  any  court  of  competent  Jurisdic- 
tion, and  need  not  be  brought  in  the  court 
out  of  which  the  writ  of  attachment  issued. 
—Johnson  v.  Jones,  16  C.  138,  26  P.  584; 
Carpenter  v.  Innes,  16  C.  165,  26  P.  140. 

(e)  Goods  in  possession  of  a  marshal 
cannot  be  taken  in  replevin  by  process  from 
a  state  court.  Where  such  a  proceeding  is 
attempted,  the  marshal  may  sue  on  the 
bond  in  his  own  name,  in  the  federal  court, 
irrespective  of  the  citizenship  of  himself  and 
the  obligors  in  the  bond,  and  so  may  any 
one  beneficially  interested  in  the  bond. — Pat- 
terson V.  Mater,  26  F.  31;  Contra,  Mitchell 
V.  Smith,  13  C.  170,  21  P.  1026;  Hill  v.  Cor- 
coran,  15  C.  270,  25  P.  171. 

(f)  Replevin  lies  against  sheriff  for 
goods  seized  under  a  search  warrant  which 
are  not  described  therein.— Guyton  v.  Neal, 
48  C.   549,  553,  111  P.  84. 

§4.    Title  and  right  to  possession  by  plaintiff. 

(a)  Where  tenants  in  common  of  chattels 
agree  that  one  shall  have  exclusive  posses- 
sion of  the  chattels,  the  tenant  so  entitled 
may  maintain  replevin  against  his  co-tenant 
— Morgan  v.  Hedges,  4  C.  526. 

(b)  One  acting  as  a  general  agent  under 
a  power  of  attorney,  and  being  In  possession 
of  chattels  secured  to  his  principal  by  mort- 
gage, has  such  special  property  in  the  chat- 
tels as  will  enable  him  to  maintain  replevin 
therefor  in  his  own  name  against  one  inter- 
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fering  with  the  possession  under  claim  of 
tJtie  from  the  mortgagor. — Bartels  v.  Arms, 
3C72. 

(c)  Special  property  in  goods  may,  under 
the  code,  enahle  a  party  to  sue  in  his  own 
name,  as  in  replevin  or  trover.  Where  the 
^tire  property  is  in  the  consignor,  he  is 
the  proper  party  to  sue;  where  the  entire 
property  is  in  the  consignee,  the  latter  sues. 
Where  hoth  are  interested,  one  as  general, 
the  other  as  a  special  owner,  either  may  sue 
—and  a  recovery  by  one  will  be  a  bar  to  a 
suit  by  the  other.—D.  S.  P.  A  P.  Ry.  v. 
Frame,  6  C.  382. 

(d)  When  the  release  of  attached  prop- 
er^ has  been  procured  by  giving  a  forth- 
coming bond,  the  sureties  upon  such  bond 
are  not  by  reason  of  their  suretyship  entitled 
to  the  possession  of  the  property,  and  cannot 
therefore  maintain  the  action  of  replevin. — 
Stevenson  v.  Palmer,  14  C.  665,  24  P.  5. 

(e)  Where  a  firm  transferred  two  stocks 
of  goods  the  vendee  entering  into  possession, 
and  afterwards  by  a  tripartite  agreement  be- 
tween the  vendee,  a  member  of  the  vendor 
firm  and  a  creditor  of  the  firm,  the  vendee 
transferred  both  stocks  back  to  the  vendor 
vho  transferred  them  to  the  creditor,  but 
the  bills  of  sale  afterwards  executed  in- 
cluded only  one  of  the  stocks  which  the 
creditor  took  possession  of,  the  contract  for 
both  stocks  was  an  executed  one  and  the 
purchasing  creditor  might  maintain  a  suit 
in  replevin  to  recover  possession  of  the  other 
stock  of  goods.  The  fact  that  the  party 
directly  transferring  the  goods  to  him  was 
not  in  possession  at  the  time  could  not  affect 
bis  right  to  maintain  his  action,  since  he 
clahned  the  transfer  of  both  stocks  to  him 
by  the  tripartite  agreement  between  the 
three  parties  and  he  was  entitled  to  main- 
tain the  action  independent  of  the  subse- 
tpieoi  transfer  of  the  member  of  the  debtor 
firm.— De  St.  Aubin  v.  Marshall  Field  A  Co., 
27  C.  414,  62  P.   199. 

(f)  Plaintiff  must  have  a  general  or  spe- 
cial property  in  the  goods  replevied  with 
the  right  to  their  immediate  and  exclusive 
possession  and  these  facts  must  appear  upon 
his  pleading.— Elliott  v.  First  Nat.  Bank,  30 
C.  279,  70  P.  421. 

(g)  Although  the  secretary  of  a  corpo- 
ration is  made  by  law  the  custodian  of  its 
records  and  seal,  yet  a  corporation  may  in 
its  own  name  maintain  an  action  against  the 
secretary  to  recover  such  property. — Stovell 
T.  Alert  Gold  Min.  Co.,  38  C.  80,  82,  87  P. 
1D71. 

(h)  The  action  of  replevin  is  one  for 
possession  merely;  but  it  is  incumbent  upon 
the  plahitiff  to  show  that  at  the  time  of  the 
issuance  of  the  writ  he  was  entitled  to  the 
immediate  possession,  and  it  is  not  sufficient 
to  show  that  a  third  party  was  entitled  to 
the  possession,  or  that  the  possession  of  de- 
fendant was  erroneously  obtained. — Kelly  v. 
Uwis,  38  C.  18,  22,  88  P.  388. 

(I)  Where  the  property  in  controversy 
bdonged  to  a  voluntary  association,  by  the 
constitution  and  by-laws  of  which  the  secre- 
tary and  treasurer  was  instrusted  with  the 
eostody  and  care  of  its  property,  and  the 
plahitiff  by  consent,  but  without  election  or 
appohitment,  was  discharging  the  duties  ap- 
pertafaiing  to  the  position,  and  the  property 


had  never  been  put  into  her  possession,  held, 
that  replevin  could  not  be  maintained  by 
her. — Dwelle  v.  Piummer,  5  A.  113.  37  P.  947. 
(j)  When  a  party  who  has  nerer  been  in 
possession  of  personal  property  brings  re- 
plevin therefor,  he  must  show  some  title, 
general  or  special,  which  gives  him  the  right 
of  possession  as  against  the  person  who  holds 
it— Roberts  v.  Johnson,  5  A.  406,  39  P.  596. 

§5.    Taking  or  detention  by  defendant 

(a)  In  replevin  it  is  necessary  to  show 
a  wrongful  taking  or  detention  of  the  prop- 
erty in  controversy,  and  it  is  erroneous  to 
instruct  the  jury  that  the  only  matter  in 
dispute  is  the  ownership  of  the  property. — 
Sopris  V.  Truax,  1  C.  89. 

(b)  The  detention  of  the  goods  is  a  ma- 
terial fact,  necessary  in  either  form  of  action 
to  maintain  the  plaintiffs  case,  and  may 
always  be  put  in  issue,  either  by  the  plea  of 
non  detinet'OT,  perhaps,  by  the  plea  of  non 
cepit,  where  the  plaintiff  declares  in  the 
cepit;  or  by  special  plea. — Paul  v.  Luttrell, 
1  C.  317. 

(c)  Under  the  statute  the  action  of  re- 
plevin, whether  in  the  cepit  or  detinet,  lies, 
as  at  common  law,  only  for  the  recovery  of 
goods  in  specie,  and  a  mere  unlawful  taking 
not  followed  by  detention  will  not  suffice  to 
maintain  it— Paul  v.  Luttrell,  1  C.  317. 

(d)  Though  there  is  an  apparent  breach 
of  the  condition  as  to  payment  in  a  mortgage 
given  to  secure  the  price  of  chattels,  the 
mortgagor  is  not  thereby  divested  of  the 
legal  title  so  as  to  be  precluded  from  main- 
taining replevin  against  the  mortgagee  who 
has  seized  the  goods  for  nonpayment,  where 
the  amount  unpaid  is  withheld  as,  and  is  at 
least  equal  to,  the  damage  caused  by  the 
mortgagor's  breach  of  warranty. — Hennessey 
V.  Bamett,  12  A.  254,  55  P.  197. 

§6.    Possession  of  defendant 

(a)  Replevin  lies  only  against  one  actu- 
ally or  constructively  in  possession  of  the 
goods,  at  the  institution  of  the  action,  unless, 
prior  thereto,  and  subsequent  to  demand  for 
possession,  he  has  concealed  or  disposed  of 
them  for  the  purpose  of  avoiding  the  writ 
and  defrauding  the  plaintiff  of  his  rights.— 
Florence  A  C.  C.  R.  Co.  v.  Radetsky,  52  C. 
479,  483,  122  P.  791. 

(b)  Plaintiff  had  delivered  certain  Junk 
to  the  defendant,  a  railway  company,  for 
carriage.  Before  his  demand  for  it,  it  had, 
as  he  knew,  been  taken  into  possession  by  a 
constable,  as  stolen  property,  and  had  after- 
wards been  delivered  to  the  sheriff.  Held, 
it  was  the  plaintiff's  duty  to  assert  his  rights 
by  proceedings  against  these  officials;  that 
he  had  no  action  against  the  railroad  com- 
pany,—Florence  &  C.  C.  R.  Co.  V.  Radetsky, 
52  C.  479,  484,  122  P.  791. 

(c)  Replevin  will  not  lie  against  defend- 
ant not  in  possession  of  the  goods  at  time 
of  suit  brought.  Where  the  court  unwar- 
rantably instructed  that  the  defendant  was 
in  constructive  possession  it  is  reversible 
error.— Bruce  v.  Horn,  11  A.  316,  52  P.  1036. 

§7.    Conditions  precedent. 

(a)  Where  a  seller  of  personal  property, 
by  a  contract  which  provides  that  the  title 
shall  remain  in  him  until  payment  of  the 
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price,  has  received  in  part  pa3rment  other 
goods,  he  cannot,  on  refusal  of  the  purchaser 
to  pay  the  balance,  maintain  replevin  for  the 
goods  sold,  without  first  returning  the  goods 
received  in  part  pajrment — ^Latham  v.  Davis, 
44  F.  862. 

§  8.    Demand,  in  generaL 

(a)  In  replevin  against  one  who  has  ac- 
quired the  property  in  good  faith,  it  is  neces- 
sary to  prove  a  demand  before  suit  brought, 
or  something  eciuivalent  to  it — ^Roach  v. 
Binder,  1  C.  822. 

(b)  It  is  not  necessary  that  a  defendant 
in  replevin  should  expressly  refuse  to  com- 
ply with  a  demand  for  property.  If  he  neg- 
lect to  deliver  it  and  contest  the  suit,  he 
cannot,  after  verdict,  be  permitted  to  say 
that  he  Intended  to  avoid  litigation  by  sur- 
rendering the  property  before  suit — Id.; 
Howard  v.  Sherwood,  1  C.  117. 

(c)  In  replevin  it  appeared  that  plaln- 
tifT  demanded  the  property  from  the  defend- 
ant the  day  before  the  suit  was  commenced, 
and  the  defendant  agreed  to  take  the  prop- 
erty to  a  place  named  on  the  following  day. 
On  the  following  day  the  suit  was  com- 
menced and  the  defendant  contested  it  at 
every  step:  Held,  sufficient  evidence  of  de- 
mand and  refusal. — Id. 

(d)  To  enable  a  party  to  recover  in  an 
action  upon  a  due  bill  payable  in  specific 
property,  no  time  being  mentioned,  a  demand 
is  necessary.  Otherwise  when  time  and 
place  are  specified. — ^Widner  v.  Walsh,  3  C. 
648. 

(e)  A  personal  demand  elsewhere  than 
at  the  place  designated  in  a  due  bill  for  the 
delivery  of  personal  property  is  good  unless 
met  by  an  offer  to  pay  at  the  designated 
place. — Id. 

(f)  A  right  of  action,  which  has  accrued 
by  reason  of  a  refusal  upon  demand  to  de- 
liver specific  articles  of  property  according 
to  contract,  is  waived  by  a  subsequent  de- 
mand, if  the  party  upon  whom  the  demand 
is  made  indicates  a  readiness  to  deliver  ac- 
cording to  contract — Id. 

(g)  No  demand  is  necessary  before  bring- 
ing replevin  where  both  parties  claim  to  be 
the  owners;  a  demand  is  required  only 
where  it  is  necessary  to  determine  a  pos- 
session hitherto  rightfully  held  by  the  de- 
fendant— Lamping  v.  Keenan,  9  C.  393,  12 
P.  434;  Copeland  v.  Kilpatrlck,  38  C.  208, 
88  P.  472;  Denver  Live  Stock  Com.  Co.  v. 
Parks,  41  C.  164,  91  P.  1110. 

(h)  In  replevin,  a  demand  made  after 
the  beginning  of  the  action,  but  prior  to  the 
execution  of  the  writ,  is  sufficient. — Denver 
Live  Stock  Com.  Co.  v.  Parks,  41  C.  164,  91 
P.  1110. 

(i)  In  an  action  of  replevin,  a  demand  is 
only  required  when  it  is  necessary  to  termi- 
nate the  defendant's  right  of  possession 
which  had  theretofore  been  lawful,  and  con- 
fer the  right  of  possession  on  the  plaintiff; 
and  one  is  not  required  when  the  possession 
of  the  defendant  was  wrongfully  acquired,  or 
where  the  plaintifTs  right  of  possession  has 
been  wrongfully  Invaded  by  him. — Klug  v. 
Munce,  40  C.  276,  280,  90  P.  603. 

§9.    When  not  necessary. 

(a)     In  replevin,  where  the  taking  was 


wrongful,  a  demand  previous  to  bringing  suit 
is  unnecessary. — ^Barteis  v.  Arms,  3  C.  72. 

(b)  Where  property  is  found  by  the  of- 
ficer In  the  actual  cnstody  of  the  person 
named  in  his  execution,  the  levy  thereon 
gives  the  officer  lawful  possession;  and  in 
such  case  a  demand  is  an  essential  prerequi- 
site to  suit  in  replevin  against  the  officer. 
But  when  the  property  is  found  in  custody 
of  a  stranger  to  the  writ,  the  officer's  pos- 
session under  his  levy  is  wrongful  and  no 
demand  is  necessary. — Stone  v.  O'Brien,  7 
C.  458,  4  P.  792. 

(c)  Where  the  defendant,  in  an  action 
of  replevin  before  a  Justice  of  the  peace,  has 
contested  the  case  upon  the  merits,  on  a 
claim  of  a  superior  right  to  the  property,  and 
the  Judgment  has  been  given  against  him,  he 
can  not  maintain  on  appeal  that,  as  an  inno- 
cent purchaser,  replevin  will  not  lie  against 
him  without  a  demand  and  his  refusal  to 
deliver  up  the  property;  a  demand  is  not 
necessary  where  the  defendant  claims  the 
same  right,  both  as  to  ownership  and  pos- 
session, as  the  plaintiff  claims,  and  that  his 
right  is  derived  from  the  same  source. — 
Lamping  v.  Keenan,  9  C.  390,  12  P.  434. 

(d)  Proof  of  an  antecedent  demand  is 
not  necessary  to  maintain  replevin,  where 
defendant  claims  the  property  by  a  superior 
right,  and  it  appears  that  a  demand  would 
have  been  unavailing. — Hennessey  v.  Bar- 
nett,  12  A.  254,  55  P.  197. 

(e)  Where  property  of  one  not  the  Judg- 
ment debtor  is  seized  upon  attachment  or 
execution,  the  seizure  is  wrongful  in  the  first 
instance,  and  demand  prior  to  the  commence- 
ment of  suit  is  unnecessary. — Smith  v.  Jen- 
sen, 13  C.  213.  22  P.  434;  Wilde  v.  Rawles, 
13  C.  583,  22  P.  897. 

§  10.    Defenses. 

(a)  A  mortgagee  of  chattels  may  proceed 
against  the  mortgaged  property  while  he 
holds  any  portion  of  the  indebtedness  secured 
by  the  mortgage,  and  in  replevin  for  such 
chattels,  the  defendant  cannot  defeat  the 
action  by  showing  that  a  portion  of  the  in- 
debtedness was  paid  after  suit  brought. — 
Machette  v.  Wanless,  1  C.  225. 

(b)  In  replevin  against  a  sheriff,  the  lat- 
ter may  prove  special  property  in  himself 
by  showing  that  he  holds  the  property  under 
a  ^rit  of  attachment — Glenn  v.  Brush,  3 
C.  26. 

(c)  Where  a  contract  for  the  sale  of 
goods,  by  the  terms  of  which  the  vendor  is 
to  have  a  return  of  the  property  in  case 
certain  conditions  are  npt  complied  with, 
is  assigned  by  the  vendor,  and  the  assignee 
brings  replevin  against  the  vendee  for  the 
goods,  it  is  no  defense  that  subsequent  to  the 
assignment  a  garnishee  summons  was  served 
upon  the  latter  in  aid  of  an  execution  against 
the  vendor,  and  that  the.  vendee,  in  igno- 
rance of  the  assignment,  had  filed  an  answer 
admitting  an  indebtedness  under  the  con- 
tract of  sale  to  the  assignor,  it  not  appear- 
ing that  any  order  had  been  made  upon  the 
answer;  such  facts  only  warrant  a  postpone- 
ment of  the  trial  until  the  determination  of 
the  attachment  proceedings. — Dufer  v.  Hay- 
den,  12  C.  196,  20  P.  617. 

(d)  The  title  of  a  third  party  sought  *) 
be  established  as  a  defense  must  be  such  a 
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one  as  could  have  been  successfully  asserted 
by  the  owner. — McDonald  v.  Hallicy,  6  A. 
438,  38  P.  993. 

(e)  When  the  property  in  controversy  in 
an  action  of  replevin  belongs  to  a  third 
party,  the  plaintiff  cannot  recover.  Anything 
going  to  show  that  the  plaintiff  had  no  right 
to  the  possession  when  he  commenced  Ills 
suit  is  a  complete  bar  to  the  action. — Buch- 
anan V.  Scandia  Plow  Co.,  6  A.  34,  39  P.  899. 

(f)  Where  a  seller  of  personal  property, 
by  a  contract  providing  that  the  title  shall 
remain  in  him  until  the  pajrment  of  the 
price,  brings  replevin  for  the  goods  sold,  de- 
fendant cannot  allege  counter  claims  for 
damage  for  plaintiffs  failure  to  perform  the 
contract  of  sale. — Latham  v.  Davis,  44  F.  862. 

§11.    Successive  replevins. 

(a)  Sureties  upon  a  forthcoming  bond 
cannot,  as  such,  again  replevy  the  goods. — 
Stevenson  v.  Palmer,  14  C.  565,  24  P.  5. 

(b)  Replevin  for  the  goods  or  trespass 
for  damages  against  the  officer  will  lie  for 
seizure  of  goods  of  third  party  under  writ 
of  replevin. — CJoon  v.  Rigden,  4  C.  275;  Car- 
penter V.  Innes,  16  C.  165,  26  P.  140. 

(c)  An  action  of  replevin  cannot  be  main- 
tained unless  at  the  time  of  the  commence- 
ment of  the  action  plaintiff  has  a  cause  of 
action  against  defendant  for  the  possession 
of  the  property.  Where  goods  were  taken 
by  a  sheriff  under  execution  and  redelivered 
to  the  execution  debtor  under  a  forthcoming 
bond,  an  action  of  replevin  commenced 
against  the  sheriff  by  a  claimant  of  the  prop- 
erty other  than  the  execution  debtor,  while 
the  property  was  in  the  possesion  of  the 
execution  debtor  under  the  forthcoming 
bond,  cannot  be  maintained,  although  the 
goods  were  afterwards  returned  to  the  pos- 
session of  the  sheriff  and  were  taken  from 
him  by  the  coroner  under  the  writ  of  re- 
plevin.— Rachofsky  A  Co.  v.  Benson,  19  A. 
178,  74  P.  657. 

(d)  Goods  imlaw fully  taken  from  one 
who  holds  same  under  a  forthcoming  bond 
may  be  replevied. — Houston  v.  Walton,  23 
A.  282,  129  P.  263. 

II.    PROCEEDINGS  FOR  TAKING,  AND 
REDELIVERY  OF  PROPERTY. 

§12.    JurisdicUon. 

(a)  Damages  suffered  by  the  plaintiff,  in 
replevin  but  not  awarded  to  him,  and  for 
which  he  made  no  claim,  will  not  be  consid- 
ered in  determining  the  Jurisdiction  of  the 
Justice  of  the  peace. — ^Jakway  v.  Rivers,  48 
C.  49,  108  P.  999. 

(b)  In  order  that  a  Justice  of  the  peace 
may  have  Jurisdiction  to  issue  a  writ  of  re- 
plevin the  value  of  the  property  claimed 
must  not  exceed  $300,  and  the  affidavit  must 
show  its  real  value,  but  it  is  sufficient  if 
it  state  the  aggregate  value. — ^Miller  v.  Graf, 
14  A.  167,  59  P.  416. 

§13.    Affidavit 

(a)  In  a  replevin  suit  it  is  not  necessary 
that  the  affidavit  be  made  in  person  by  the 
plaintiff,  but  may  be  made  by  his  attorney  or 
agent— Miller  v.  Graf,  14  A.  167,  59  P.  416. 


§  14.    Replevin  bond  or  undertaking. 

(a)  The  several  conditions  r^uired  by 
the  statute  to  be  inserted  in  a  replevin  bond 
are  to  be  treated  as  separate  and  independ- 
ent— ^Imel  V.  Van  Deren,  8  C.  90,  5  P.  803. 

(b)  The  object  and  purposes  of  a  re- 
plevin bond  are  to  indemnify  the  officer  who 
executes  the  replevin  writ,  and  to  indemnify 
the  defendant  or  person  from  whose  custody 
the  property  is  taken,  for  such  damages  as 
he  may  sustain. — Id. 

(c)  The  court  has  power  to  order  plaintiff 
to  give  a  new  bond  and  to  enforce  such 
order,  but  not  by  striking  his  pleadings  from 
the  files  and  denying  him  a  trial  on  the 
merits.— Greig  v.  Ware,  25  C.  184,  55  P.  163. 

(d)  The  acceptance  of  an  informal  or 
insufficient  undertaking,  in  an  action  of  re- 
plevin, must  be  taken  advantage  of  at  the 
earliest  practical  opportunity,  as  such  de> 
fective  undertaking  will  not  deprive  the 
court  of  Jurisdicticm,  nor  in  any  way  inter- 
fere with  or  void  the  proceeding.  By  plead- 
ing to  the  merits,  the  defendant  will  be  pre- 
sumed to  have  waived  his  objection. — Morris 
V.  Hanson,  2  A.  154,  30  P.  159. 

§  15.    Return  of  service  of  writ 

(a)  A  writ  of  replevin  is  not  a  summons 
within  the  meaning  of  the  act  of  April  13, 
1891,  relating  to  the  return  of  summons  in 
actions  commenced  in  Justice  court  against 
corporations. — Duffield  v.  Denver  St  Rio  G. 
R.  Co.,  5  A.  25,  36  P.  622. 

§16.    Appraisement  of  property. 

(a)  In  replevin  (affidavit  having  been 
filed,  and  the  writ  issued  and  served  on  the 
defendant  and  the  property)  the  failure  of 
the  officer  to  select  appraisers,  or  the  failure 
of  the  appraisers  to  discharge  their  duties 
as  required  by  the  statute  (Laws  1876,  p. 
116),  are  not  grounds  for  quashing  the  writ 
— Parlin  v.  Austin,  3  C.  337. 

§  17.    Proceedings  for  redelivery  of  property  to 
defendant 

(a)  In  replevin  under  the  statute  (Laws 
1876,  p.  116),  where  the  officer  fails  to  giv^ 
the  defendant  an  opportunity  to  execute  the 
statutory  bond  and  retain  possession  of  the 
property,  the  defendant  may,  on  motion  and 
proper  showing,  have  the  property  restored 
to  him,  or  he  may  have  his  action  against 
the  officer.  The  neglect  of  the  officer  is  not 
a  ground  for  dismissing  the  suit. — Robinson 
V.  Austin,  3  C.  375. 

(b)  Where  the  officer  fails  to  give  the 
defendant  an  opportunity  to  execute  the  stat- 
utory bond  and  retain  possession  of  the  prop- 
erty, the  proper  practice  is  for  the  defendant 
to  appear  before  the  court  and  move  that  the 
property  be  restored  to  him  upon  his  exe- 
cuting the  bond. — Wyatt  v.  Freeman,  4  C.  14. 

(c)  Where  defendants  in  replevin  are  per- 
mitted to  retain  possession  of  the  property 
upon  giving  a  forthcoming  bond,  they  are 
estopped  from  denying  that  the  property  was 
found  in  their  possession  at  the  time  of  the 
levy  of  the  writ. — Benesch  v.  Waggner,  12 
C.  534,  21  P.  706. 

(d)  In  replevin,  a  redelivery  bond  that 
binds  the  obligors  to  the  sheriff,  instead  of 
the  plaintiffs,  for  the  performance  of  its  con- 
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ditions  is  not  a  complianee  with  the  Code 
and  is  not  a  statutory  bond.  But  where 
such  bond  was  voluntarily  executed  and  the 
property  replevied  was  thereby  returned  to 
the  principal  obligor  and  none  of  its  condi- 
tions were  in  contravention  of  the  policy  of 
the  law,  or  repugnant  to  the  provisions  of 
any  statute,  it  was  valid  as  a  common-law 
obligation.— Smith  v.  Stubbs,  16  A.  130,  63  P. 
955. 

III.    PLEADING  AND  EVIDENCE. 
§18.    Dedaration,    complaint    or    petition    in 
general 

(a)  In  an  action  of  claim  and  delivery  of 
personal  property  plaintiffs  may  declare  gen- 
erally, claiming  the  property  as  theirs,  and 
give  in  evidence  special  facts  to  establish  the 
fraud  by  which  defendants  obtained  posses- 
sion of  the  goods. — Benesch  v.  Waggner,  12 
C.  534,  21  P.  706. 

(b)  In  replevin  by  a  chattel  mortgagee 
against  an  attaching  creditor  of  the  mort- 
gagor, an  allegation  in  the  complaint  of  the 
non-payment  of  the  mortgage  note,  the  same 
not  being  due,  is  not  necessary. — Stevenson 
V.  Lord,  15  C.  131,  25  P.  313. 

(c)  In  replevin  by  a  mortgagee,  recitals 
in  the  mortgage  incorporated  in  the  com- 
plaint cannot  supply  an  averment  essential 
to  the  cause  of  action. — Street  v.  Sederburg, 
41  C.  128,  134,  92  P.  29. 

(d)  A  complaint  which  alleges  that  the 
defendant  **wrongfully  took"  and  **unlaw- 
fully  detains"  the  property,  is  sufficient 
whether  the  defendant  acquired  possession 
wrongfully  or  in  good  faith,  if  he  has  de- 
tained the  property  after  demand. — Denver 
Onyx  Co.  v.  Reynolds,  72  P.  464. 

§19.    Title   and   right   to   possession   of 

plaintiff. 

(a)  In  an  action  to  recover  possession 
of  personal  property,  the  complaint  must 
allege  ownership,  either  general  or  special, 
otherwise  the  complaint  will  be  bad  on  de- 
murrer.— Baker  v.  Cordwell,  6  C.  199. 

(b)  In  an  action  of  replevin,  a  complaint 
which  does  not  allege  ownership  in  plain- 
tiff, but  alleges  that  plaintiff  is  entitled  to 
possession  of  the  property  by  virtue  of  a 
certain  chattel  mortgage,  but  fails  to  allege 
by  whom  or  to  whom  the  chattel  mortgage 
was  executed,  fails  to  allege  a  special  owner- 
ship in  plaintiff  and  is  insufficient  to  state  a 
cause  of  action. — Elliott  v.  First  Nat.  Bank, 
30  C.  279,  70  P.  421. 

(c)  A  complaint  in  replevin,  alleging 
that  plaintiff  is  entitled  to  the  immediate 
possession  of  the  property,  without  alleging 
either  special  or  general  ownership,  is  bad, 
for  the  reason  that  the  allegation  of  the 
right  to  immediate  possession  standing  alone 
is  a  legal  conclusion. — Street  v.  Sederburg, 
41  C.  128,  132,  92  P.  29. 

(d)  A  complaint  in  replevin  by  a  mort- 
gagee, which  sets  up  the  mortgage  and  which 
alleges  that,  by  the  terms  thereof,  plaintiff 
became  and  continued  to  be  the  owner  and 
entitled  to  the  immediate  possession  of  the 
property  described  therein,  but  which  fails 
to  allege  that  the  mortgagor,  at  the  date  of 
the  mortgage,  was  the  owner  of  the  property, 
is  fatally  bad,  since  the  allegation  of  plain- 


tiff's ownership  is  a  conclusion  of  law,  and 
is  also  a  conclusion  from  the  facts  recited* 
and  the  latter  must  be  tested  by  the  facts 
stated  upon  which  it  is  based. — Id. 

(e)  A  complaint  in  an  action  of  claim 
and  delivery  under  the  code  which  aUeges 
that  plaintiff  is  the  owner,  sufficiently  an- 
swers the  requirement  that  plaintiff  be  en- 
titled to  possession. — Illinois  Sewing  Mach. 
Co.  V.  Harrison,  43  C.  362,  96  P.  177. 

(f)  Pleading  and  evidence  where  plain- 
tiff holds  the  property  as  security. — Schmidt 
V.  First  Nat  Bank,  10  A.  261,  60  P.  733. 

(g)  A  complaint  that  alleged  that  plain- 
tiff by  virtue  of  certain  chattel  mortgages 
was  the  owner  of  the  property  sued  fcH*  in 
replevin  sufficiently  alleged  a  special  owner- 
ship to  sustain  the  complaint  as  against  a 
general  demurrer. — ^Hoy  v.  Leonard,  13  A 
449,  59  P.  229. 

§20.    Description  and  value  of  property. 

(a)  Averments  of  the  value  of  goods  in 
replevin  are  material  and  if  not  denied  the 
value  is  admitted. — Tucker  v.  Parks,  7  C.  62, 
1  P.  427. 

(b)  While  certainty  in  the  description  of 
the  property  is  required  in  replevin,  this 
rule  does  not  require  greater  certainty  of 
description  than  the  nature  of  the  property 
will  reasonably  admit. — ^Hook  v.  Fenner,  18 
C.   283,   32   P.    614. 

§  81.    Amendment. 

(a)  Instance  where  plaintiffs  motion  for 
leave  to  amend  ad  damnum  should  have  been 
allowed. — Autrey  v.  Bowen,  7  A.  408,  43  P. 
908. 

§22.    Issues,  proof  and  variance. 

(a)  If,  to  a  declaration  in  the  cepity  the 
defendant  plead  non  detinet  this  shall  not  be  ! 
regarded  as  an  Admission  of  the  taking  al- 
leged in  the  declaration,  in  such  sense  as  to 
relieve  the  plaintiff  from  making  proof  of 
the  detention. — Paul  v.  Luttrell,  1  C.  318. 

(b)  In  an  action  of  replevin  by  a  cor- 
poration for  its  records  and  seal,  the  defend- 
ant answered  that  he  was  the  secretary  of 
the  corporation,  which  allegation  was  denied 
by  the  replication.  The  plaintiff  proved  that 
the  property  belonged  to  it,  and  that  its  gen- 
eral manager  had  made  a  demand  for  the 
property,  which  was  refused.  No  further 
evidence  was  introduced  by  either  party. 
Held,  that  no  question  of  the  right  to  the 
office  of  secretary  was  presented  to  the  trial 
court—Stovell  v.  Alert  Gold  Min.  Co.,  38  C. 
80,  87  P.  1071. 

(c)  Where  the  plaintiff  declared  in  re- 
plevin for  live  stock,  and  the  answer,  in  one 
defense,  denied  both  plaintiffs  ownership 
and  right  to  possession  since  a  date  prior 
to  the  institution  of  the  action,  held  that 
though  in  another  defense  the  taking  of  the 
animals  from  the  range  and  the  refusal  to 
surrender  them  on  demand,  was  admitted, 
plaintiff  in  order  to  recover  must  establish 
both  ownership  and  the  right  of  possession, 
at  the  institution  of  the  action,  and  that 
his  motion  for  Judgment  was  properly 
denied.— Thomas  v.  Ray,  48  C.  423,  110  P. 

(d)  The  title  and  right  of  possession  ta 
be  tried  in  an  action  of  replevin  is  that 
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tzistiiig  at  the  time  of  the  alleged  wrongful 
aking.-~McDonald  v.  Hallicy,  6  A.  438,  38 
f».  991 

(e)  In  an  action  of  replevin  to  recover 
property  from  an  officer  taken  under  an 
ixecQtion  where  plaintiff  claims  the  property 
ry  porchaae  from  the  execution  defendant, 
the  defense  that  the  sale  to  plaintift  was 
roid  because  not  followed  hy  an  immediate 
ind  oontinuous  change  of  possession  is  ad- 
missible under  a  general  denial  of  plaintiff's 
title,  and  it  is  not  necessary  that  such  de- 
fense be  specially  pleaded. — Israel  v.  Day, 
17  A.  200.  68  P.  122. 

(f)  In  an  action  of  replevin  against  a 
pune  warden  to  recover  certain  deer  hides 
taken  by  him  from  plaintiff's  possession, 
plaintiff's  right  to  the  posses8i<m  of  the 
hides  could  not  be  established  by  showing 
that  the  law  did  not  prohibit  such  possession, 
but  It  was  incumbent  on  him  to  point  out 
vmt  provision  of  the  law  which  permitted 
him  to  have  possession,  and  a  foilure  to 
allege  and  prove  facts  which  would  entitle 
him  to  possession  under  the  law  would  de- 
feat plaUitlff's  action. — Hombeke  v.  White, 
20  A.  18,  76  P.  926. 

§23.  Presumptions  and  burden  of  proof. 

(a)  Where  there  is  neither  averment  in 
the  pleadings  nor  evidence  at  the  trial  show- 
ing a  change  of  ownership,  or  a  change  in 
the  legal  right  to  possession,  after  suit 
brought  and  before  trial,  the  presumption 
obtains  that  the  title  or  right  of  possession 
has  nndergone  no  such  alteration. — ^Ham- 
mond  y.  Solliday,  8  C.  610,  9  P.  781. 

(b)  Proof  of  possession  does  not  make  a 
prima  fade  case  of  title  where  plaintiff  has 
set  ont  his  title  in  full  and  the  defendant 
has  taken  issue  on  the  allegations. — Hall  v. 
Johnson,  21  C.  414,  418,  42  P.  660. 

(c)  In  an  action  of  replevin,  the  plaintiff 
claimed  by  purchase  from  a  certain  person 
indiridnally,  and  defendant  claimed  under 
a  chattel  mortgage  from  the  same  person  as 
administratrix.  Held,  that,  the  presumption 
being  that  the  property  belonged  to  the  es- 
tate rather  than  to  the  administratrix  per- 
sonally, and  the  burden  being  upon  the 
plaintiff  to  establish  his  title,  it  was  incum- 
bent upon  plaintiff  to  show  that  the  property 
belonged  to  the  person  individually. — Austin 
T.  Terry.  38  C.  407,  412,  88  P.  189. 

(d)  Where  the  plaintiff  in  replevin  sets 
out  in  bis  complaint  his  title  and  the  facts 
QP<m  which  his  right  of  possession  depends, 
and  the  defendant  denies  the  same  and  at- 
tacks the  validity  of  that  tiUe,  proof  of  pos- 
session alone  is  not  sufficient  to  warrant  a 
rccorery.  The  burden  of  proof  is  upon  the 
plaintiff  to  establish  his  title.— Hall  v.  John- 
Bon,  21 C.  415.  42  P.  660;  Dwelle  v.  Plummer, 
5  A.  m,  37  P.  947. 

(e)  In  replevin  the  burden  of  proof  to 
s^ow  a  talid  judgment  is  upon  the  defendant 
who  attempts  to  justify  under  a  judgment 
and  writ— Buchanan  v.  Scandia  Plow  Co., 
«  A.  34, 39  P.  899. 

(0  In  an  action  of  replevin  by  a  mar- 
ried woman  to  recover  goods  and  chattels 
levied  on  tor  husband's  debts,  there  is  no 
presomption  that  her  title  was  acquired  in 
fraud  of  her  husband's  creditors,  and,  if 
sQch  fraud  exists,  the  burden  of  proof  is 


upon  defendant  to  show  it— Rachofsky  St  Co. 
V.  Benson,  19  A.  178,  74  P.  655. 

(g)  In  an  action  of  replevin  against  a 
sheriff  to  recover  property  taken  by  execu- 
tion from  the  possession  of  the  execution 
debtor,  by  one  claiming  to  have  purchased 
from  the  debtor,  the  burden  of  proof  is 
upon  plaintiff  to  show  the  validity  of  his 
purchase  against  the  execution  creditors. — 
Helgert  v.  Stewart,  20  A.  202,  77  P.  1091. 

§84.    Admissibility  of  evidence. 

(a)  In  an  action  of  replevin  by  the  pur- 
chaser of  a  stock  of  goods  against  the  seller 
it  was  not  error  to  refuse  defendant's  offer 
of  evidence  which  he  claimed  would  show 
that  the  consideration  which  he  was  to  re- 
ceive had  never  been  paid,  where  the  offer 
did  not  specify  what  the  testimony  would 
be  tending  to  prov^  that  conclusion  nor  the 
ultimate  fact  upon  which  he  relied  to  sup- 
port his  contention  upon  that  point — De  St 
Aubin  V.  Marshall  Field  A  Co.,  27  C.  414, 
62  P.  199. 

(b)  In  an  action  of  replevin  by  a  cor- 
poration, a  person  may  testify,  over  an  ob- 
jection that  the  records  were  the  best  evi- 
dence as  to  the  company's  officers,  that  he 
was  the  general  manager  and  made  the 
demand  for  the  property,  as,  when  the  title 
to  an  office  is  involved  only  incidentally,  the 
fact  that  one  is  an  officer  may  be  proved 
by  one  who  knows  such  fact — Stovell  v. 
Alert  Gold  Min.  Co.,  88  C.  80,  87  P.  1071. 

(c)  In  an  action  of  replevin,  an  order  of 
the  county  court  authoriiing  an  administra- 
trix to  mortgage  the  property  in  controversy 
is  evidence  that  it  belonged  to  the  estate 
when  the  order  was  granted. — ^Austin  v. 
Terry,  38  C.  407,  88  P.  189. 

(d)  In  an  action  of  replevin,  the  inven- 
tory filed  by  an  administratrix  is  admissible 
in  evidence  to  show  that  the  property  in  con- 
troversy is  the  property  of  the  estate,  and 
not  of  the  administratrix  individually. — Id. 

(e)  A  lessee  of  sheep  agreed  to  return 
them  at  the  expiration  of  the  term,  together 
with  half  of  the  increase.  Held,  that  in  re- 
plevin by  the  lessor  against  the  sheriff  who 
had  levied  on  the  sheep  as  the  property  of 
the  lessee,  evidence  was  admissible  that  dur- 
ing the  term  the  interest  of  the  lessee  was 
afi^eed  upon,  for  the  purpose  of  showing  that 
certain  sheep  were  set  off  to  the  lessee  under 
the  lease  and  thereby  became  subject  to  levy. 
— Lemmon  v.  Beattle,  41  C.  68,  91  P.  1102. 

(f)  In  replevin  against  the  sheriff,  for 
goods  taken  under  process  against  a  third 
person,  it  is  a  fatal  error  to  receive  evidence 
that  the  sheHff  is  indemnified.— Bartell  v. 
GHffin,  47  C.  569,  108  P.  171. 

(g)  Plaintiff  in  replevin  against  the  of- 
ficer who  had  levied  upon  the  goods  alleged 
ownership  and  right  of  possession  thereof. 
Defendant  answered  by  a  general  denial. 
Held,  that  evidence  showing  that  plaintiff's 
title  was  by  gift  from  her  husband,  of  a 
class  of  property  not  included  within  the 
statutory  enumeration  of  articles  which 
may  be  presented  by  a  husband  to  his  wife, 
and  that  the  husband  was  insolvent  at  the 
time  of  making  the  gift,  was  admissible  to 
establish  plaintiff's  want  of  title.— Burchinell 
V.  Butters,  7  A.  294,  43  P.  459. 

(h)     In  an  action  of  replevin  where  plain- 
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tiff  claimed  title  under  a  chattel  mortgage. 
It  was  not  error  to  refuse  to  admit  in  evi- 
dence proof  that  part  of  the  property  had 
been  seized  by  other  parties  under  some 
claim  of  lien,  that  plaintift  brought  suit  for 
its  recovery,  and  that  he  promised  to  relin- 
quish his  claim  upon  the  remainder  in  con- 
sideration of  an  agreement  by  defendant  to 
pay  a  part  of  the  expense  of  litigation  of 
that  suit,  where  it  does  not  appear  that  de- 
fendant performed  any  part  of  his  agree- 
ment—Miller V.  Graf,  14  A.  167.  59  P.  416. 
(1)  In  an  action  of  replevin  by  a  mar- 
ried woman  to  recover  goods  and  chattels 
levied  upon  for  her  husband's  debts,  plaintiff 
is  not  required  to  establish  her  title  to  the 
property  by  evidence  different  from  that 
which  is  necessary  where  coverture  Is  not 
involved.  General  proof  of  ownership  is  suf- 
ficient to  establish  a  prima  facie  case,  and 
plaintiff  is  not  required  to  show  the  precise 
facts  upon  which  she  predicates  her  claim 
of  title. — Rachofsky  Sc  Co.  v.  Benson,  19  A. 
173.  74  P.  656. 

§  25.    Weight  and  sufficiency  of  evidence. 

(a)  In  replevin  In  the  cepit  and  issue 
Joined  upon  plea  of  non  detinet,  if  there  is 
no  proof  of  the  taking  or  of  demand  and  re- 
fusal, or  of  equivalent  circumstances  to  show 
detention,  the  evidence  is  not  sufficient  to 
support  a  verdict  for  the  plaintiff. — Paul  v. 
Luttrell,  1  C.  317. 

(b)  In  replevin  for  two  mules,  a  wagon 
and  harness,  there  was  no  evidence  as  to  the 
wagon  and  harness.  A  general  verdict  for 
the  plaintiff  was  set  aside,  and  a  new  trial 
awarded. — Carothers  v.  Jones,  1  C.  196. 

(c)  Under  the  facts:  Held,  that  the 
plaintiff  In  error  was  not  entitled  to  the 
property  in  question  without  first  satisfying 
at  least  the  amount  advanced  by  defendant 
in  error  for  freight  and  storage  charges. — 
Spangler  v.  Butterfleld,  6  C.  356. 

(d)  In  replevin  the  evidence  showed  that 
the  cattle  sued  for  were  in  the  possession 
of  plaintiff's  Intestate,  and  branded  with  his 
brand;  that  defendant  claimed  and  took 
them  as  his  own;  and  alleged  and  gave  evi- 
dence that  they  had  fraudulently  been 
branded  with  the  brand  of  plaintiff's  in- 
testate over  his  own  brand:  Held,  that  a 
verdict  for  plaintiff  was  warranted  by  the 
evidence. — Gross  v.  Watklns,  11  C.  550,  19  P. 
539. 

(e)  In  replevin,  the  testimony  estab- 
lished that  the  cattle  awarded  plaintiff  were 
the  identical  cattle  of  which  it  was  in  the 
actual  and  exclusive  possession  when  writ  of 
attachment  was  levied  by  defendant. — Sea- 
man Y.  Interstate  Nat  Bank,  35  C.  573,  85 
P.  426. 

(f)  Where,  in  replevin  by  a  mortgagee  of 
cattle  to  recover  them  from  an  officer  hold- 
ing under  a  writ  of  attachment  against  the 
mortgagor,  the  evidence  identified  the  cattle 
which  plaintiff  recovered  by  the  writ  of 
replevin  as  the  same  cattle  included  in  the 
mortgage,  and  of  which  the  mortgagee  had 
actual  possession  at  the  time  of  the  attach- 
ment, the  fact  that  the  brands  described  In 
the  mortgage  did  not  correspond  with  those 
upon  the  cattle  recovered  was  not  material, 
as  under  such  circumstances  the  attaching 
creditor  was  not  misled  or  prejudiced  by  any 


description  of  brands. — Beaman  v.  InterstaU  i 
Nat  Bank,  35  C.  573,  85  P.  426. 

(g)     In  an  action  of  replevin,  the  plais^  \ 
tiff  claimed  by  purchase  from  a  certain  per-  ■ 
son  individually,  and  the  defendant  claimed  - 
under  a  chattel  mortgage   from  the  sum 
person  as  administratrix.     Held,  after  re* 
viewing  the  evidence,  that  it  was  Insufl- 
cient  to  show  the  title  of  the  seller  Indi- 
vidually to  the  property. — ^Austin  v.  Terry, 
38  C.  407,  88  P.  189. 

(h)  The  evidence  in  an  action  of  replevin 
reviewed,  and  held  to  be  so  manifestly  con- 
trary to  the  verdict  as  to  have  made  It  the 
duty  of  the  trial  court  to  set  it  aside  or  to 
have  directed  a  verdict  for  plaintiff. — Crow- 
ley V.  Shepard,  38  C.  345,  88  P.  177. 

(1)  Evidence  examined  and  Jield  snfi- 
cient  to  establish  ownership  and  right  of 
possession  in  plaintiff  in  a  replevin  suit  for 
property  levied  on  and  held  by  defendants 
under  executions  against  other  parties.— 
A.  Leschen  &  Sons  Rope  Ck>.  v.  Craig,  18  A. 
353,  71  P.  885. 

IV.    DAMAGES. 

§S6.    Elements     of     compensation,     nomiBiI 
damages. 

(a)  If,  in  replevin,  no  evidence  of  the 
value  of  the  property,  or  of  the  value  of  Us 
use,  is  given,  no  more  than  nominal  dam- 
ages can  be  allowed  for  the  detention.— 
Sopris  V.  Webster,  1  C.  507. 

(b)  The  rightful  possession  being  found 
in  favor  of  the  plaintiff  nominal  damages 
may  be  awarded  without  averment  of  special 
damage,  for  the  wrongful  detention  without 
proof  of  actual  Injury. — ^Hammond  v.  SolH- 
day,  8  C.  610,  9  P.  781. 

(c)  The  finding  in  plaintifPs  favor  of 
the  right  to  possession  shows  that  there  has 
been  an  invasion  of  his  right  sufficient  in 
law  to  uphold  the  award  of  nominal  dam- 
ages, even  though  the  jury,  in  their  verdict 
do  not  expressly  declare  that  the  detention 
was  wrongful. — Id. 

§a7.    Detention  of  property. 

(a)  When  property  replevied  is  kept  for 
sale  or  consumption,  damages  for  the  de- 
tention thereof  is  measured  by  interest  on 
its  value. — Hanauer  v.  Bartels,  2  C.  514; 
Machette  v.  Wanless,  2  C.  169. 

(b)  When  the  plaintiff  recovers  the  goods 
or  their  value,  the  only  damage  which  is  the 
natural  and  necessary  consequence  of  the 
taking,  is  that  resulting  from  the  detention. 
1.  e..  interest  on  the  value  of  the  property 
from  the  time  of  the  wrongful  taking  to  the 
time  of  trial.  Other  Items  of  damages,  if 
not  alleged,  are  not  recoverable.  And  in 
such  case,  the  admission  of  damages  is  only 
an  admission  that  plaintiff  has  sustained 
such  damages  as  were  consequential  upon 
the  faces  alleged— an  Instruction  which 
covers  broader  grounds  is  erroneous.— 
Tucker  v.  Parks,  7  C.  62,  1  P.  427. 

(c)  The  rule  of  damages  in  replevin, 
where  the  plaintiff  recovers  judgment  for 
the  value  at  the  time  of  the  taking,  is  legal 
interest  on  such  valuation  during  the  time 
of  the  detention;  and  this  rule  is  appUcable 
to  working  animals  where  the  plaintiff  has 
received  them  in  pledge  under  an  express 
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contract  to  sell  the  same  and  account  for 
the  proceeds.— Johnson  v.  Bailey,  17  C.  69, 
28  P.  81. 

(d)  The  institution  and  voluntery  dis- 
missal of  a  suit  for  possession  and  damages 
without  prejudice,  is  not  an  adjudication  of 
the  right  of  possession,  and  damages  are 
recoverable  in  a  second  action  for  the  wrong- 
ful detention  from  the  time  of  the  original 
taking.— Allen  v.  Steiger,  17  C.  662,  81  P. 
226. 

(e)  In  an  action  of  replevin,  where  the 
value  of  the  use  of  the  property  does  not 
exceed  the  legal  interest  on  the  value  of 
the  property,  the  measure  of  damage  is  the 
value  of  the  property,  if  it  cannot  be  re- 
turned, together  with  legal  interest  during 
the  time  it  was  in  defendant's  possession, 
and  if  the  property  is  returned,  its  deprecia- 
tion in  value,  if  any,  is  also  to  be  added 
as  part  of  the  damage. — Smith  v.  Stevens, 
33  C.  427,  81  P.  35. 

(f)  The  measure  of  damages  for  goods 
taken  from  plaintift  who  has  obtained  them 
by  a  replevin  suit,  is  the  value  of  the  goods. 
—Houston  V.  Walton,  23  A.  282,  129  P.  263. 

§S8.    Detention  of  domestic  animals. 

(a)  The  per  diem  value  of  horses  held 
under  the  facts  of  the  case,  an  excessive 
measure  for  their  detention. — ^Johnson  v. 
Bailey,  17  C.  68,  28  P.  81. 

(b)  In  an  action  of  replevin  to  recover 
a  milk  cow  and  th^  value  of  her  use,  where 
it  was  plaintiff's  intention  to  use  such  milk 
cow  in  connection  with  the  nmning  of  a 
hotel,  and  where  the  usable  value  of  the  cow 
exceeded  the  legal  interest  on  her  saleable 
value,  the  measure  of  plaintiff's  damage  was 
the  value  of  the  cow,  if  she  could  not  be  re- 
turned, together  with  her  usable  value  from 
the  time  of  demand  for  her  return. — Smith 
V.  Stevens,  33  C.  427,  81  P.  35. 

(c)  Plaintiff  held  a  chattel  mortgage 
upon  cattle,  and  obtained  possession  by  re- 
plevin against  the  mortgagor.  He  sold  the 
cattle  for  more  than  the  amount  of  the  claim 
secured  by  the  mortgage.  Held,  that  the 
defendant  might  recover  in  the  replevin  case 
the  amount  received  for  the  cattle  in  excess 
of  the  debt.— Rhoads  v.  Gatlin,  2  A.  96,  29 
P.  1019. 

(d)  In  replevin  for  stock  consisting  of 
milch  cows,  mules  and  horses  the  proper 
measure  of  damage  for  the  wrongful  deten- 
tion is  legal  interest  on  the  value  of  the 
property  and  not  the  value  of  the  use  of 
the  animals. — ^Austin  v.  Terry,  13  A.  141,  56 
P.   810. 

(e)  Damages  for  detention  of  domestic 
animals  may  be  recovered,  based  upon  the 
value  of  their  use,  whenever  it  Is  made  to 
appear  that  the  owner  Intended  to  use  the 
animals,  and  by  wrongful  detention  had 
been  deprived  of  their  use.  But  where  the 
evidence  fails  to  show  a  purpose  or  intention 
on  the  part  of  the  owner  to  use  such  animals, 
it  is  erroneous  to  submit  to  the  jury  the 
question  of  the  value  of  such  use. — Smith 
V.  Stevens,  14  A.  491,  60  P.  580. 

(f)  In  an  action  of  replevin  for  40  cows, 
30  yearlings  and  calves  and  4  horses,  all 
valued  at  $2,000.00,  where  the  property  was 
delivered  to  plaintiff  and  detained  by  him 
for  six  months  when  defendant  recovered 


judgment  for  its  return,  an  award  for  $800.00 
damages  for  its  detention  was  excessive 
where  defendant  alleged  no  special  damages. 
— Legere  v.  Stewart,  17  A.  472,  68  P.  1069. 

§  89.    Injury  to  property. 

(a)  Where  the  goods  are  injured  in  the 
handling  under  the  writ,  the  defendant, 
under  a  proper  averment,  may  be  allowed 
therefor.— Rice  v.  Cassells,  48  C.  77,  108  P. 
1001. 

§30.    Amount  awarded. 

(a)  In  replevin  by  a  chattel  mortgagee 
against  an  attaching  creditor  of  the  mort- 
gagor the  amount  of  recovery  is  for  the  full 
value  of  the  property,  even  though  plaintiff's 
interest  may  be  less.— Stevenson  v.  Lord,  16 
C.  131,  25  P.  313. 

V.  TRIAL,  JUDGMENT,  ENFORCEMENT 
OF  JUDGMENT,  AND  REVIEW. 

§  81.    Instructions. 

(a)  Where  defendant  in  replevin  claims 
the  property  by  purchase  from  a  third  party, 
instructions  as  to  failure  of  mortgagee  to 
take  possession  are  wholly  immaterial.  He 
does  not  stand  in  the  position  of  a  creditor. 
—Bank  of  Akron  v.  Dole,  25  C.  1,  52  P.  673. 

(b)  In  an  action  of  replevin  to  recover 
property  from  an  officer  taken  under  execu- 
tion where  plaintiff  claimed  to  have  pur- 
chased the  property  from  the  execution 
debtor  and  defendant  claimed  that  the  sale 
to  plaintiff  was  void  because  not  followed 
by  an  immediate  delivery  and  continuous 
change  of  possession,  an  instruction  which 
told  the  jury  that  the  controlling  question 
was  whether  or  not  the  property  at  the  time 
it  was  taken  under  execution  was  owned  by 
and  in  the  possession  of  plaintiff  or  the  exe- 
cution debtor,  and  that  if  the  property  was 
that  of  plaintiff  their  verdict  should  be  for 
plaintiff,  was  erroneous  and  misleading,  be- 
cause it  failed  to  distinguish  between  a  title 
good  as  between  the  parties  to  the  sale  and 
one  good  as  against  the  creditors  of  the 
seller.- Israel  v.  Day,  17  A.  200,  68  P.  122. 

§  82.    Verdict  and  findings. 

(a)  M.  A.  S.,  sec.  2757,  provides  that  in 
replevin  before  justices  of  the  peace,  where 
the  property  has  not  been  taken  on  the  writ, 
the  action  may  proceed  for  damages.  On  the 
trial  of  an  appeal  from  a  justice  in  a  replevin 
suit,  in  which  there  were  no  written  plead- 
ings, the  jury  found  for  the  plaintiff  and 
assessed  her  damages  at  $225,  for  which  sum 
the  court  entered  judgment,  reciting  that  it 
appeared  by  the  records  and  evidence  that 
the  property  in  controversy  had  never  been 
replevied  or  delivered  to  plaintiff:  Held, 
that  the  verdict  and  judgment  were  suf- 
ficiently responsive  to  the  issues. — ^Witcher 
V.  Watkins.  11  C.  548,  19  P.  540. 

(b)  The  defendant  In  a  replevin  suit  can- 
not complain  because  the  verdict  which  was 
for  plaintiff  was  only  for  the  return  of  the 
property,  and  not  also  for  the  value  of  the 
property  in  case  a  return  could  not  be  had. — 
Bank  of  Akron  v.  Dole,  25  C.  1,  52  P.  673. 

(c)  G.  S.,  sec.  2031,  relative  to  the  find- 
ings to  be  made  in  replevin  when  the  prop' 
erty  has  been  delivered  to  plaintiff  and  the 
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HndtngB  are  for  defendant,  is  not  applicable 
where  plaintiff  did  not  retain  poesesBion  of 
the  property,  and  the  findings  are  not  for 
defendant — Hennessey  v.  Bamett,  12  A.  254, 
65  P.  197. 

(d)  In  an  action  of  replevin,  a  Terdict 
for  defendant,  "We  find  that  he  was  entitled 
to  the  possession  of  the  property  described 
in  the  ocmiplaint  at  the  institution  of  this 
suit,  and  we  award  him  a  return  of  the 
same,"  will  not  support  a  judgment  for  the 
return  of  the  property.  The  attempt  to  award 
a  return  was  not  a  finding  that  defendant 
was  entitled  to  a  return  as  required  by  code. 
Power  to  award  a  return  belongs  to  the  court 
after  the  jury  has  found  that  the  party  is 
entitled  to  it — Legere  y.  Stewart,  17  A. 
472,  68  P.  1059. 

§8S.    Value  of  property. 

(a)  The  statute  providing  that,  in  an  ac- 
tion for  the  recovery  of  personal  property, 
judgment  may  be  for  the  possession,  or  the 
value  thereof  in  case  a  delivery  cannot  be 
had,  is  satisfied  by  a  finding  of  the  total 
aggregate  value  of  all  the  chattels  wrong- 
fully withheld. — Stevenson  v.  Lord,  15  C. 
131,  26  P.  313. 

(b)  A  judgment  for  plaintiff  in  an  action 
of  replevin  of  several  animals  is  suflicient 
where  there  is  a  finding  of  the  aggregate 
value  of  the  animals,  as  the  rule  in  this  state 
does  not  require  a  finding  of  the  separate 
value  of  each  animal. — Copeland  v.  Kilpat- 
rick,  38  C.  208,  88  P.  472. 

§84.    Judgment— form  and  requisites  in  gen- 
eraL 

(a)  In  replevin  tried  to  the  court  with- 
out a  jury,  a  finding  for  defendants  sufiEU 
ciently  determines  issues  joined  upon  non 
cepit  and  property  in  a  stranger. — Freas  v. 
Lake,  2  C.  480. 

(b)  In  replevin  between  lien  claimants, 
the  successful  party  recovers  possession  of 
the  goods.  A  judgment  for  damages  merely 
is  without  the  issue  and  cannot  be  sus- 
tained.—Stevenson  V.  Brott,  46  C.  68,  102 
P.  514. 

(c)  Where  the  plaintiff  in  replevin  ob- 
tains possession  of  the  goods,  but  fails  to 
prevail  in  his  suit,  it  is  the  correct  practice, 
if  an  order  of  return  could  be  made  ef- 
fective, to  enter  an  alternative  judgment; 
yet,  where  it  appears  that  the  goods  have 
been  disposed  ot  such  judgment  is  not  re- 
quired. A  special  finding  to  the  effect  that 
delivery  cannot  be  made  is  not  necessary. 
An  absolute  judgment  for  the  money  is 
equivalent  to  such  a  finding. — McCarthy  v. 
Strait,  7  A.  59,  42  P.  189. 

(d)  Judgment  in  replevin  for  the  plain- 
tiff, where  the  defendant  has  retained  the 
goods,  should  award  damages  for  their  de- 
tention, designate  the  goods,  find  their  value, 
and  should  be  in  the  alternative  for  the 
goods  or  the  payment  of  their  established 
value.— Lewin  v.  Stein,  7  A.  65,  42  P.  185. 

(e)  A  judgment  or  finding  in  replevin, 
when  the  defendant  has  retained  the  goods 
under  a  forthcoming  bond,  "that  the  right  of 
possession  at  the  commencement  of  this  ac- 
tion was  in  the  plaintiff/*  is  .void  for  uncer- 
tainty.—Id. 

(f)  The  judgment  in  an  action  of  re- 


plevin to  be  operative  must  be  as  provided 
in  the  code. — Horn  v.  Citizens'  Sav.  lb  Com. 
Bank,  8  A.  535,  46  P.  838. 

§  85.    For  defendant 

(a)  Where  the  answer  claims  no  return 
of  the  property  or  damages  for  retention,  no 
judgment  for  such  return  or  damages  can  be 
given. — Gallup  v.  Wortmann,  11  A.  308,  53 
P.  247. 

§86.    Award  of  possession  or  return  of 

property. 

(a)  A  judgment  in  replevin  against  the 
plaintiff  for  the  return  oi  the  pn^erty  and 
damages  for  its  detention,  or  in  the  alterna- 
tive for  its  value,  cannot  be  satisfied  pro 
tanto  by  a  return  of  a  p<Hrtian  of  the  prop- 
erty, since  the  Colorado  statute  requires  the 
return  of  the  entire  property  in  like  condi- 
tion as  when  taken,  or  judgment  for  its  full 
value;  nor  does  such  a  statute  require  the 
verdict  or  judgment  to  state  the  separate 
value  of  each  article,  but  only  the  aggregate 
value. — ^Jones  v.  Messenger,  40  C  37,  90 
P.  64. 

(b)  Pending  replevin  for  a  quantity  of 
brick,  plaintiff  by  consent  of  the  defendant 
used  a  portion  of  them  for  the  construction 
of  a  building.  Judgment  was  given  for 
plaintiff  for  a  return  of  the  wh<de  number, 
or  the  value  of  the  whole,  if  delivery  could 
not  be  had.  Held,  that  while  it  would  have 
been  proper  to  have  awarded  to  plaintiff  only 
the  remainder  of  the  brick  not  so  used,  the 
failure  to  do  so  should  not  reverse  the  judg- 
ment; that  as  to  the  brick  used  and  con- 
sumed by  plaintiff,  the  judgment  was  al- 
ready satisfied  pro  tanto,  and  the  defendant 
was  required  to  restore  only  the  residue- 
Rice  V.  Cassells,  48  C.  77,  108  P.  1001. 

(c)  Jurisdiction  in  replevin  does  not  atr 
tach  until  possession  taken  under  the  writ 
and  where  the  return  shows  that  the  officer 
left  the  defendant  in  possession  a  judgment 
which  orders  return  of  property  to  the  de- 
fendant is  void. — Gallup  v.  Wortmann,  11  A, 
308,  53  P.  247. 

§  87.    Alternative  judgment 

(a)  A  judgment  for  the  plaintiff,  in  an 
action  of  replevin,  in  accordance  with  Mills' 
Ann.  Code,  sec  227,  should,  as  a  rule,  be  in 
the  alternative  for  the  possession  of  the 
property,  or  the  value  thereof  in  case  a  deliv- 
ery cannot  be  had;  but,  since  this  is  for  the 
protection  of  the  plaintiff,  the  defendant  can- 
not complain  of  a  jud^nent  for  the  return 
of  the  property  only. — C<^>eland  v.  Kilpatr 
rick,  38  C.  208,  88  P.  472. 

(b)  A  judgment  in  replevin  against  the 
plaintiff  for  the  return  of  the  property  and 
damages  for  its  detention,  or  in  the  alterna- 
tive for  Its  value,  cannot  be  satisfied  pro 
tanto  by  a  return  of  a  portion  of  the  prop- 
erty, since  the  Colorado  statute  requires  the 
return  of  the  entire  property  in  like  condi- 
tion as  when  taken,  or  judgment  for  its  full 
value;  nor  does  such  a  statute  require  the 
verdict  or  judgment  to  state  the  separate 
value  of  each  article,  but  only  the  aggregate 
value.— Jones  v.  Messenger.  40  C.  37,  90  P.  64. 

(c)  In  a  replevin  suit,  defendant  had 
given  bond  and  retained  possession  of  the 
property,  and  on  the  trial  the  jury  returned 
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a  verdict  for  plaintiff,  finding  the  value  of 
the  property  to  be  |200,  and  judgment  was 
rendered  that  plaintiff  retalii  possession  of 
the  property.  Held,  that  the  judgment  was 
not  In  proper  form,  for  it  should  have  or- 
dered the  return  of  the  property  to  plaintiff, 
and,  if  the  property  could  not  be  returned, 
that  plaintiff  recover  from  defendant  the 
sum  of  $200,  interest  and  costs;  but,  under 
the  circumstances,  the  judgment  was  merely 
a  judgment  for  costs,  and  defendant  cannot 
complain  that  it  was  not  in  accordance  with 
the  verdict — ^Pratt  v.  Seamans,  43  C.  617,  95 
P.  929. 

(d)  When  it  appears  that  a  portion  of  the 
goods  have  not  been  returned,  the  judgment 
must  be  in  the  alternative.  All  the  goods 
must  be  returned,  or  the  aggregate  value  of 
all  must  be  paid.  There  is  no  need  that  the 
Judgment  should  declare  the  separate  value 
of  each  item  of  the  recovery. — Duffy  v.  Wil- 
son, 44  C.  340,  344,  98  P.  826. 

(e)  Judgment  in  replevin  in  favor  of  a 
party  entitled  to  possession  of  the  goods  by 
virtue  of  a  chattel  mortgage  should  be  for 
the  return  of  the  entire  property  when  in 
the  hands  of  the  other  party,  or  for  its  full 
value  if  possession  cannot  be  had. — Horn  v. 
Citizens'  Sav.  lb  Com.  Bank,  8  A.  536,  46 
P.  838. 

(f)  Where  a  number  of  cattle  ccmsisting 
of  cows,  yearlings  and  calves  were  taken 
under  writ  of  replevin  and  defendant  by 
answer  and  cross-complaint  claimed  the  right 
of  possession  of  all  the  cattle  under  a  lease, 
and  ownership  of  one-half  of  the  yearlings 
and  calves  as  the  natural  increase  during 
the  ccmtinuance  of  the  lease,  and  before  trial 
the  term  of  the  lease  had  expired,  a  judg- 
ment for  defendant  for  the  return  of  all  the 
cattle  or  for  their  value  was  erroneous. — 
Legere  v.  Stewart,  17  A.  472,  68  P.  1059. 

§  88.    Against  intervener. 

(a)  The  judgment  against  an  intervener 
in  replevin  should  not,  when  it  appears  that 
he  had  never  had  possession  of  the  property 
in  controversy,  extend  beyond  dismissing 
his  petition  and  charging  him  with  the  costs 
of  the  intervention. — Meyer  v.  White,  4  A. 
342,  35  P.  879. 

§89.    Operation  and  effect. 

(a)  After  defendants  in  replevin  have 
pleaded  property  and  submitted  the  case  to 
a  jury  on  its  merits,  It  Is  too  late  to  ask  a 
reversal  of  the  judgment  because  of  uncer- 
tainty in  the  description. — Hook  v.  Penner, 
18  C.  283,  32  P.  614. 

•  §40.    Conlpelling  satisfaction  of  judgment. 

(a)  Where  judgment  has  been  rendered 
in  replevin  against  the  plaintiff  for  the  re- 
turn of  the  property  and  damages  for  its 
detention,  or  for  the  value,  an  allegation  of 
the  complaint,  in  an  action  to  compel  de- 
fendant to  accept  a  portion  of  the  property 
in  pro  tanto  satisfaction  of  the  Judgment, 
that  plaintiff's  inability  to  return  all  the 
property  arose  from  and  was  caused  by  de- 
fendant's acts,  is  insufficient  to  confer  equity 
Jurisdiction.— Jones  v.  Messenger,  40  C.  37, 
90  P.  64. 


VI.    LIABILITIES  ON  BONDS  AND  UNDER- 
TAKINGS. 

§41.    Construction  of  replevin  bond. 

(a)  The  stipulations  in  a  replevin  bond 
refer  to  the  acts  and  omissions  of  the  prin- 
cipal obligor  in  the  replevin  suit. — ^Perrigo 
Gold  Min.  &  Tun.  Co.  v.  Grimes,  2  C.  651. 

§  48.    Accrual  or  release  of  liability  by  breach 
or  fulfillment  of  conditions. 

(a)  A  judgment  against  the  plaintiff  in 
replevin  is  res  judicata  as  to  the  sureties  on 
his  bond.  Even  though  a  judgment  for  the 
value  of  property  taken  in  replevin,  in  which 
no  order  of  return  is  made,  be  irregular,  the 
liability  of  sureties  on  the  bond  is  not 
changed.— McCarthy  v.  Strait,  7  A.  59.  42  P* 
189;  Cantril  v.  Babcock,  11  C.  142,  18  P.  342. 

(b)  Where  defendant  had  judgment  for 
costs  which  subsequently  and  after  term 
elapsed,  was  amended  to  call  for  return  of 
the  property  or  its  value:  Held,  that  the 
sureties  were  liable  on  the  amended  record. 
—Clark  V.  Dreyer.  9  A.  453,  48  P.  818. 

(c)  Where  the  record  precedent  to  the 
Judgment  shows  a  want  of  Jurisdiction  over 
the  chattels  sued  for,  the  judgment  is  void 
and  no  recovery  can  be  had  against  the 
sureties  in  the  replevin  bond. — Gallup  v. 
Wortmann,  11  A.  308,  53  P.  247. 

§43.    Discharge  of  surety.' 

(a)  Where  the  case  is  dismissed  there  is 
a  failure  of  the  condition  in  the  bond  to 
prosecute  with  effect. — Cox  v.  Sargent,  10  A. 
1,  50  P.  201. 

§44.    Effect  of  reference  of  replevin  suit 

to  arbitration. 

(a)  If  the  replevin  suit  in  which  the 
bond  was  given  be  withdrawn  from  the  court 
and  referred  to  arbitrators,  by  agreement  of 
the  parties,  a  surety  in  the  bond  is  dis- 
charged.— Perrigo  Gold  Min.  &  T.  Co.  v. 
Grimes,  2  C.  651. 

(b)  Where  the  matters  in  controversy  in 
a  replevin  suit  are  referred  to  arbitrators, 
and  the  parties  stipulate  that  Judgment  may 
be  entered  on  the  award,  neither  the  princi- 
pal noi^  the  sureties  in  the  replevin  bond 
will  be  discharged  from  their  obligations  by 
the  reference  to  arbitrators. — Id. 

(c)  When  a  replevin  case  has  been  sub- 
mitted to  arbitration  it  cannot  be  said  that 
the  obligee  in  the  bond  has  given  time  to 
the  principal  obligor,  and  thereby  discharged 
the  sureties,  as  such  reference  does  not  oper- 
ate to  stay  proceedings  in  the  replevin  suit 
—Id. 

§  45.    Extent  of  Uability. 

(a)  In  an  action  on  a  replevin  bond,  In 
which  it  is  assigned  for  breach  that  the 
principal  did  not  prosecute  the  replevin  suit 
with  effect,  damages  for  the  detention  of  the 
property  replevied  may  be  recovered. — Sop- 
rls  V.  Lilly,  1  C.  266. 

(b)  Upon  the  condition  in  a  replevin 
bond  to  return  the  property  replevied,  if  re- 
turn thereof  shall  be  awarded,  in  the  absence 
of  evidence  showing  the  value  of  such  prop- 
erty and  the  value  of  its  use  since  judgment 
was  given  in  the  replevin  suit,  only  nominal 
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damages  can  be  allowed. — Sopris  v.  Lllley, 
2  C.  496. 

(c)  Upon  the  condition  to  prosecute  the 
suit  to  effect  and  without  delay,  damages  for 
detention  of  the  property,  pending  the  re- 
plevin suit  and  before  judgment  for  return 
was  given,  cannot  be  recovered  unless  they 
were  awarded  in  the  replevin  suit. — Sopris 
V.  Lilley,  2  C.  496. 

(d)  As  between  mortgagor  and  mort- 
gagee, the  measure  of  damages  In  an  action 
on  a  replevin  bond  is  the  amount  due  on 
the  mortgage,  and  evidence  tending  to  prove 
that  that  relation  existed  between  the  prin- 
cipal obligor  and  the  plaintiffs  in  replevin, 
should  be  received. — Perrigo  Gold  Min.  &  T. 
Co.  V.  Grimes,  2  C.  651. 

§  46.    Defenses. 

(a)  Under  the  statute  (R.  S.  640,  sec 
14),  where  a  plaintiff  in  replevin  suffers  a 
voluntary  dismissal  or  nonsuit,  and  judg- 
ment of  retomo  habendo  is  awarded,  the  de- 
fendant in  an  action  on  the  replevin  bond 
cannot  show  property  in  the  plaintiff  in  re- 
plevin, either  in  mitigation,  or  in  bar  of  the 
action. — Clark  v.  Howell,  3  C.  564. 

(b)  Where  the  value  of  the  property  In 
replevin  in  a  justice  of  the  peace  court  is 
alleged  by  plaintiff  to  be  less  than  $300,  its 
maximum  jurisdiction,  and  upon  appeal  it 
is  determined  that  such  value  is  greater 
than  $300,  and  the  case  is  dismissed,  the 
sureties  upon  the  bond  are  estopped  from 
denying  the  jurisdiction  of  the  justice  court 
— Janssen  v.  Duncan,  43  C.  286,  95  P.  922. 

(c)  Where  the  answer  claims  no  dam- 
ages, a  judgment  awarding  such  relief  is 
void  and  of  no  effect  as  against  the  sureties 
on  the  replevin  bond. — Gallup  v.  Wortmann, 
11  A.  308.  63  P.  247. 

§  47.    Actions— ri^t  of  action. 

(a)  The  defendant  gave  a  bond  condi- 
tioned, among  other  things,  to  "deliver  the 
said  property  to  the  said  plaintiff,  if  such 
delivery  shall  be  adjudged."  Upon  the  trial 
it  was  simply  decided  "that  the  right  of  pos- 
session at  the  commencement  of  this  action 
was  in  the  plaintiff;"  Held,  that  the  finding 
was  not  a  basis  for  a  judgment  against  the 
sureties  on  the  bond. — Lewin  v.  Stein,  7  A. 
65,  42  P.  185. 

(b)  Where  a  replevin  bond  contained  the 
several  conditions  that  plaintiff  would  prose- 
cute the  action  without  delay,  that  he  would 
return  the  property  if  return  Was  adjudged 
and  that  he  would  pay  to  defendant  what- 
ever judgment  might  be  rendered  against 
plaintiff,  and  judgment  was  in  favor  of  de- 
fendant wherein  it  was  found  that  defend- 
ant was  the  owner  of  the  property,  that  it 
had  been  delivered  to  plaintiff  and  could  not 
be  returned,  and  for  damages  in  a  certain 
sum,  an  action  could  be  maintained  on  the 
replevin  bond  even  though  there  was  no 
alternative  judgment  for  the  return  of  the 
property  or  for  its  value. — Eisenhart  v.  Mo- 
Garry,  16  A.  1,  61  P.  56. 

(c)  Where  a  replevin  bond  was  given  in 
an  action  before  a  justice  of  the  peace  condi- 
tioned for  the  return  of  the  property  if  a 
return  be  adjudged  and  the  judgment  of  the 
justice  was  that  plaintiff  have  possession  of 
ihfi  prpperty,  but  th^  value  pf  the  property 


exceeding  $300  the  justice  had  no  jurisdle- 
tion  to  render  a  judgment  therein,  no  action 
will  lie  upon  the  replevin  bond  for  a  failure 
to  make  return  of  the  property  inrolved  in 
the  replevin  suit — ^Robinson  v.  Bonjour,  16 
A.  468,  66  P.  451. 

§  48.    Jurisdiction. 

(a)  Where  the  parties  beneficially  int^- 
ested  in  a  replevin  bond  are  citizens  in  a 
state  other  than  that  of  the  obligors,  thej 
may  sue  in  the  federal  courts  wlth«  and 
probably  without,  an  assignment — ^Patter- 
son V.  Mater,  26  F.  31. 

§48.    Parties. 

(a)  Although  a  redelivery  bond  in  a  re- 
plevin suit  bound  the  obligors  to  the  sheriff 
instead  of  the  plaintiffs  in  the  action,  the 
plaintiffs  were  the  real  parties  in  interest 
and  upon  assignment  of  the  bond  to  them  by 
the  sheriff,  they  could  maintain  an  actioD 
thereon  in  their  own  names. — Smith  v. 
Stubbs,  16  A.  130,  63  P.  956. 

§50.    Pleading— petition  or  compUint 

(a)  In  actions  on  penal  bonds  in  which, 
under  the  statute,  the  plaintiff  assigns  sev- 
eral breaches  of  the  conditions  of  the  bood 
in  a  single  count  of  the  declaration,  the  sev- 
eral assignments  in  connection  with  the 
body  of  the  count  are  regarded  as  consti- 
tuting separate  and  distinct  counts  of  the 
declaration. — Sopris  v.  Lilly,  1  C.  266. 

(b)  In  an  action  on  a  replevin  bond  for 
the  delivery  of  the  property  "in  case  the 
return  thereof  shall  be  awarded,"  the  breach 
assigned  must  be  as  broad  as  the  condition 
of  the  bond;  to  allege  a  failure  to  deliver, 
merely:  Held,  bad  on  demurrer.— Colorado 
Springs  Co.  v.  Hopkins,  5  C.  206. 

§61.    Plea  or  answer. 

(a)  In  an  action  on  a  replevin  bond  it 
was  alleged  that  the  principal  in  the  bond 
failed  to  prosecute  the  replevin  suit  with  ef- 
fect, and  to  return  the  property  replevied 
according  to  the  conditions  of  the  bond.  The 
defendants  pleaded  that  the  property  was  in 
fact  returned  and  the  costs  of  the  replevin 
suit  paid.  The  plea  Was  bad,  for  the  reasoo 
that  it  did  not  answer  the  breach  assigned 
upon  failure  to  prosecute  the  replevin  suit— 
Sopris  V.  Lilly,  1  C.  266. 

(b)  In  an  action  on  a  replevin  bond  a 
plea  of  a  surety  setting  up  that  the  matter 
in  controversy  in  the  replevin  suit  was  sub- 
mitted to  arbitrators,  whereby  he  was  dis- 
charged, should  traverse  some  matter  al- 
leged in  the  declaration,  as  that  the  replevin 
suit  was  prosecuted  to  judgment  And  if 
this  is  not  done,  except  inferentially,  as  by 
alleging  matters  inconsistent  with  the  truth 
of  the  declaration,  the  plea  will  be  bad  cm 
demurrer. — ^Perrigo  Gold  Min.  &  T.  Ca  v. 
Grimes,  2  C.  661. 

(c)  In  debt  on  replevin  bond,  where  the 
merits  have  not  been  tried  in  the  replevin 
suit  under  the  statute  (R.  S.,  p.  540,  sec.  14), 
the  defendant  may  plead  such  fact,  and  hi^ 
title  to  the  property  in  dispute,  but  the  plea 
must  show  upon  its  face  that  the  right  of 
property  had  not  been  determined  in  the  re- 
plevin suit — ^Lee  v.  Grimes,  4  C.  185. 

(d)  piajntiff,  a^  sheriff  b^  virtue  of  m 
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execation,  levied  on  certain  catUe,  which 
were  replevied  by  a  writ  issuing  out  of  a 
justice  court,  the  affiant  alleging  that  the 
cattle  were  of  the  value  of  |250;  hut  on  ap- 
peal by  plaintiff  to  the  county  court,  the 
Talue  was  found  to  be  in  excess  of  the  lower 
court's  jurisdiction,  whereupon  the  case  was 
disDilsBed.  Held,  that,  in  an  action  on  the 
replevin  bond,  defendants  were  estopped  to 
plead  that  the  justice  of  the  peace  had  no 
jurisdiction  of  the  subject-matter,  for  the 
reason  that  the  amount  was  in  excess 
thereot  because  they  had  originally  alleged 
in  the  justice  court  that  the  property  was 
within  its  jurisdiction. — ^Janssen  v.  Duncan, 
43  C.  286,  95  P.  922. 

(e)  In  an  action  upon  a  forthcoming 
Ixmd  given  in  a  replevin  suit  an  allegation 
iD  the  answer  of  the  sureties,  that  plaintiffs 
by  valid  agreement  between  themselves  and 
the  principal  obligor  and  without  the  knowl- 
edge or  ocmsent  of  the  sureties  continued  the 
action  for  long  and  definite  periods  of  time, 
and  during  the  periods  of  delay  the  principal 
obligor  became  financially  embarrassed  and 
the  property  for  the  forthcoming  of  which 
the  bond  was  given,  was  wasted  and  lost, 
is  insufficient  to  state  a  defense  to  the  action, 
because  it  fails  to  allege  any  facts  showing 
that  the  agreement  to  continue  the  action 
was  binding  upon  plaintiffs  or  prevented 
them  from  proceeding  with  the  prosecution 
of  the  suit  The  allegation  that  the  agree- 
ment was  valid  was  but  a  legal  conclusion. — 
Smith  V.  Stubbs,  16  A,  130,  63  P.  955. 

§51   Burden  of  proof. 

(a)  When  the  defendant  in  replevin  is 
an  officer  who  has  acquired  a  special  interest 
in.  or  title  to.  the  property  replevied,  by  vir- 
tue of  a  writ  of  attachment  against  the 
owuOT.  he  is  entitled  to  retain  custody  of 
the  property  until  the  demand  is  satisfied. 
But  in  the  absence  of  an  order  awarding  the 
property  to  his  custody,  he  must  afflrma- 
tlvely  show,  in  an  action  on  the  bond,  that 
the  demand  has  not  been  satisfied,  otherwise 
it  will  not  appear  how  or  to  what  extent  he 
has  been  damnified. — Imel  v.  Van  Deren,  8 
C.  90.  5  P.  803. 

(b)  In  an  action  upon  a  replevin  bond 
the  burden  is  upon  the  plaintiff  to  allege  and- 
prove  the  facts  showing  the  failure  of  the 
principal  in  the  bond  to  perform  the  judg- 
ment of  the  court — Gallup  v.  Wortmann,  11 
A.  308.  63  P.  247. 

§53.  — Kvidence. 

(a)  When  the  bond  recites  the  gross 
^alue  of  the  property  replevied,  such  recital 
may  be  evidence  of  the  value  of  all  the 
artldes  mentioned  collectively. — Sopris  v. 
Uney,  2  C.  496. 

(b)  When  the  bond  recites  the  gross 
▼altte  of  the  property  and  a  portion  thereof 
bas  been  returned  to  the  sheriff,  according 
to  the  condition  of  the  bond,  such  recital 
affords  no  evidence  of  the  value  of  the  re- 
mainder, which  has  not  been  returned. — 
Sopris  T.  Lilley,  2  C.  496. 

(e)  In  an  action  on  a  replevin  bond,  de- 
fendants tendered  testimony  that  they  were 
the  real  owners  of  the  cattle  replevied,  and 
that  the  original  judgment  upon  which  the 
esjecptipn  wa?  i^^ued^  und^r  wWch  the  de- 


fendant in  replevin  took  the  cattle,  was  ol>- 
tained  without  service.  Held,  that  such  tes- 
timony was  immaterial,  and  properly  re- 
jected.— Janssen  v.  Duncan,  43  C.  286,  95  P. 
922. 

§64.    Trial,  judgment  and  review. 

(a)  The  same  matter  litigated  in  a  re- 
plevin suit  may  not  be  re-examined  in  a  suit 
upon  the  replevin  bond. — Colo.  Springs  Co. 
V.  Hopkins,  5  C.  206. 

(b)  The  amount  of  the  judgment  recov- 
ered by  defendant  in  the  original  case  is 
conclusive  in  the  suit  upon  the  bond. — Can- 
trtl  V.  Babcock,  11  C.  143,  17  P.  296. 

REPLEVY  OF  FINE. 

See  "Bail."  sec.  13. 

REPLICATION. 

See  "Bills  and  Notes,"  sec.  141;  "Pleading," 

IV. 
Review  of  decision  as  dependent  on  objec- 
tion   in    lower    court,    see    "Appeal    and 

Error,"  sec.  77. 
Extension  of  time  to  file  discretionary  with 

court,  see  "Appeal  and  Error,"  sec.  413. 
In  ejectment,  see  "Ejectment,"  sec.  22. 
In  mandamus  proceedings,  see  "Mandamus," 

sec  47. 
Waiver  of  objections,  see  "Pleading,"  sec. 

273. 
To  pleadings  in  actions  to  quiet  title,  see 

"Quieting  Title,"  sec.  23. 

REPLY. 

See  "Replication." 

REPLY  BRIEF. 

See  "Appeal  and  Error,"  sec.  310. 

REPORTS. 

81.  Constitutional  and  statutory  provi- 
sions. 

§  2.  Proposals  and  bids  for  publishing  and 
printing. 

I  8.  Award  of  contracts  for  printing  and 
publishing. 

Appropriation  for  printing,  see  "Appropria- 
tion," sec.  11. 

Of  national  banks,  see  "Banks  and  Banking," 
sec.  48. 

Failure  of  officers  of  corporation  to  make, 
see  "Corporations,"  sec.  151. 

Of  corporation,  see  "Corporations."  sec.  259. 

Operation  and  effect  of  report  of  referee,  see 
"Reference,"  sec.  8. 

§  1.    Constitutional  and  statutory  provisions. 

(a)  The  publication  of  the  opinions  of 
the  supreme  court  and  court  of  appeals  is 
not  the  publication  of  "department  reports" 
within  the  meaning  of  sec.  29,  art  V,  of 
the  constitution,  which  requires  the  print- 
ing, binding  and  distribution  of  department 
reports  to  be  performed  under  contract  to 
be  given  to  the  lowest  responsible  bidder, 
ajid  the  phra9e   "And   other  printing  and 


Digitized  by 


Google 


3443 


REPORTS— RETAINER 


3444 


binding,"  which  follows  the  provision  for 
the  printing  of  department  reports,  must 
be  construed  to  mean  other  printing  and 
binding  of  the  same  kind  and  character  as 
that  enumerated  in  the  section  and  would 
not  include  the  reports  of  the  opinions  of 
the  appellate  courts. — Qillette  ▼.  Peabody, 
19  A.  856,  75  P.  18. 

§S.  Proposals  and  bids  for  publishing  and 
printing, 
(a)  In  a  bid  for  the  publication  of  the 
opinions  of  the  court  of  appeals,  the  pro- 
posals must  conform  to  the  offer  in  the  ad- 
vertisement; but  a  bid  which  otherwise  con- 
formed to  and  met  the  requirements  of  law 
and  responded  to  the  advertisement  was  not 
vitiated  by  a  statement  of  the  bidder  at- 
tached thereto  that,  if  the  contract  should 
be  awarded  to  him,  the  work  would  be  done 
within  the  state  and  by  union  labor,  as  such 
statement  constituted  no  part  of  the  pro- 
posal, and  the  awarding  of  a  contract  upon 
such  bid  was  not  a  discrimination  between 
different  classes  of  citizens  by  the  commis- 
sion.—Gillette  V.  Peabody,  19  A.  856,  75  P.  18. 

§8.    Award  of  contracts  for  printing  and  pub- 
lishing. 

(a)  While  there  can  be  no  discrimina- 
tion in  official  action,  the  doctrine  does  not 
apply  to  individuals,  and  the  fact  that  in- 
dividuals,  proposing  to  print  reports  of  the 
court  of  appeals,  stated  that  they  would 
employ  only  union  labor  does  not  render 
the  act  of  the  officers  in  awarding  the  con- 
tract to  such  persons  a  discrimination. — Gil- 
lette V.  Peabody.  19  A.  356,  75  P.  18. 

(b)  The  act  providing  for  the  publication 
of  the  reports  of  the  opinions  of  the  supreme 
court  and  court  of  appeals  (Sess.  Laws  1891, 
p.  369),  vests  in  the  commission  a  discre- 
tion of  determining  what  terms  are  most 
advantageous  to  the  state  and  public,  and  in 
the  absence  of  fraud  such  discretion  is  not 
subject  to  control  by  the  courts. — Id. 

(c)  The  courts  have  no  authority  to  in- 
quire into  the  grounds  upon  which  the  com- 
mission acted  in  awarding  the  contract  to 
publish  the  opinions  of  the  court  of  appeals. 
—Id. 

REPRESENTATION. 

Of  firm  by  partner,  see  "Partnership,"  sec. 
83. 

REPUDIATION. 

Of  broker's  acts,  see  "Brokers,"  sec.  6. 

REPUTATION. 

For  chastity,  see  "Evidence,"  sec.  49. 

Of    party    assailed    in    murder    cases,    see 

"Homicide,"  sec  53. 
As  evidence  of  marriage,  see   "Marriage," 

sec.  5. 

REQXTEST. 


For  Instructions,  see 
191. 


"Criminal  Law,"  sec. 


RESCISSION. 

Of  contract,  see  "Contracts,"  sees.  127-140. 

RESERVATION. 

For  benefit  of  assignor,  see  "Assignmenta,*' 
sec.  17. 

RESERVOIRS. 

See  "Waters,"  VIII.  ^ 

RES  GESTAE. 

See   "Criminal   Law,"   sec.   66,   "EMdence." 

sees.  58-59. 
In   actions   for  malicioi(s   prosecution,  see 

"Malicious  Prosecution,"  sec  8. 


RESIDENOE. 

Of  incorporators,  see  "Corporations,"  sec  S. 

Of  foreign  corporations,  see  "CorporationB." 
sec.  250. 

Evidence,  see  "Divorce,"  sec.  19. 

Of  voter,  see  "Elections,"  sec  9. 

As  to  eftect  on  exempticms,  see  "Exemp- 
tions," sec.  5. 

RESIGNATION. 

Of  trustee  in  trust  deed,  see  "Mortgages," 
sec  84. 

RESISTING  ARREST. 

Instructions  as  to,  see  "Homicide,"  sec  97 

RESOLUTIONS. 

To  enter  into  contract  for  public  Improre- 
ment,  see  "Municipal  Corporations,"  sec 
109. 

For  public  improvements,  see  "Municipal 
Corporations,"  VIII  (B). 

RESPONDENT. 

In   disbarment  proceedings,  see    "Attorney 

and  Client,"  sec.  52. 
In  mandamus  proceedings,  see  "Mandamus," 
•  sec.  87. 

RESTRAINT  OF  TRADE. 

Contracts  in  restraint  of  trade,  see  "C<^n* 
tracts,"  sec.  68. 

RESTRICTIONS. 

In  deed  of  assignment,  see  "Assignments  for 
Benefit  of  Creditors,"  sec  26. 

Upon  use  of  property,  under  police  power, 
see  "Constitutional  Law,"  sec.  49. 

Of  right  to  transfer  stock,  see  "Corpora- 
tions," sec  44. 

RETAINER. 

See  "Attomej  and  ClienV  IL 
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RETRAXIT. 

§  1.    In  general, 

§  1.    In  generaL 

(a)  It  is  Improper  to  enter  a  retraxit, 
or  a  judgment  in  the  nature  of  a  retraxit 
and  baying  the  effect  of  a  judgment  upon 
the  merits,  without  the  personal  consent  of 
the  plahitiff  in  the  action.— Hallack  v.  Loft, 
19  a  74,  34  P.  568. 

RETREAT  TO  THE  WALL. 

See  "Homicide,"  sec.  32. 

Instructions  as  to,  see  •'Homicide,"  sec.  96. 

RETROACTIVE  OPERATION. 

See  "SUtutes,"  VI  (D). 

RETROSPECTIVE  LAWS. 

See     "Constitutional     Law,"     sees.     67-73, 
••Statutes,"  VI   (D). 

RETURN. 

Of  writ  of  attachment,  see  ''Attachment," 

sec.  44. 
Of  damaged  property  by  attachment  debtor, 

see  "Attachment,"  sec.  99. 
Of  property,  see  "Bailment,"  sec.  11. 
Of  ballot  boxes,  see  "Elections,"  sec.  44. 
Of  sheriff   on   execution,   see   "Execution," 

VIL 
Of  service  of  process,  see  "Process,"  II  (C). 

RETURNS. 

Of  election,  see  "Elections,"  sec.  45. 
Canvass  of.  see  "Elections,"  sec.  48. 

REVERSAL. 

Of  judgment,  see  "Appeal  and  Error,"  sees. 

529^547. 
Of  Judgment  in  criminal  case,  see  "Criminal 

Law,"  sec.  300. 

• 

REVERSIONS. 

§1.    In  general. 

Of  landlord's    estate,    see    "Landlord    and 

Tenant,"  II. 
Of  title  to  mortgagor  after  payment,  see 

"Mortgages,"  sec.  67. 

§1.  In  general. 

(a)  There  can  be  no  reversion  in  law  ex- 
cept npon  the  determination  of  the  par- 
ticular estate. — Bothwell  v.  Denver  Union 
Stockyards  Co.,  39  C.  221,  228,  90  P.  1127. 

(b)  Where  plaintiff  conveyed  land  to  be 
Qsed  for  a  certain  purpose  with  reversion 
▼hen  ceasing  to  be  so  used,  and  a  perma- 
nent building  is  erected  upon  a  substantial 
rock  foundation  to  effectuate  such  purpose, 
«nd  the  plaintiff  took  possession  of  the 
premises  after  the  business  had  closed  and 
later  tore  down  the  building  and  removed 
the  lumber,  dot endimt,  claiming  the  lumbei: 


under  an  agreement  with  the  grantee,  can- 
not question  the  method  of  the  plaintiff  in 
enforcing  the  forfeiture,  since  the  grantee 
alone  can  raise  that  question. — Mosca  Town 
Co.  V.  Wellington,  39  C.  326,  331,  89  P.  783. 

REVIEW. 

See  "Accounting,  Action  for,"  sec  10,  "Ap- 
peal and  Error,"  XVI,  "Certiorari,"  sees. 
31-36,  "Criminal  Law,"  sees.  266-297. 

Of  election  contest,  see  "Elections,"  sec.  64. 

Of  judgment  for  violation  of  ordinance,  see 
"Municipal  Corporations,"  sec.  196. 

Of  assessment  for  taxes,  see  "Taxation," 
V  (G). 

Of  assessment  of  inheritance  taxes,  see  "Tax- 
ation," sec.  222. 

Of  adjudication  proceedings,  see  "Water^," 
sees.  202-212. 

Of  proceedings  in  will  contests,  see  "Wills," 
III  (E). 

REVISION. 

Of  laws  as  implying  repeal,  see  "Statutes," 

sec.  84. 
Of  laws,  see  "Statutes,"  sec  128. 

REVIVAL. 

Of  laws,  see  "Statutes,"  V. 

REVOCATION. 

Of  assignment,  see  "Assignments,"  sec.  19. 

Of  authority  of  attorney,  see  "Attorney  and 
Client,"  sec.  74. 

Of  broker's  authority,  see  "Brokers,"  sec.  8. 

Of  license  to  practice  medicine,  see  "Physi- 
cians and  Surgeons,"  sec.  2. 

Of  authority  of  agent,  see  "Principal  and 
Agent,"  sees.  10,  11. 

Of  teacher's  certificate  or  license,  see  "School 
and  School  Districts,"  sec.  27. 

Of  probate  of  will,  see  "Wills,"  sec.  22. 

REWARDS. 

§  1.    Persons  who  may  receive. 
f  2.    Actions  to  recover  reward, 

§  1.    Persons  who  may  receive. 

(a)  It  appearing  that  there  was  no  duty 
imposed  upon  officers  of  Colorado,  under  Rev. 
Stats.  1908,  sec.  6553,  and  Mills'  Ann.  Stats. 
1912,  sec.  7272,  to  arrest  without  a  warrant 
a  certain  person  who  had  committed  a  crime 
in  another  state,  such  arrest  was  not  in  the 
line  of  official  duty,  and  they  were  entitled 
to  a  reward  for  the  apprehension  of  the  of- 
fender.— Union  Pac.  R.  Co.  v.  Belek,  211  P. 
699. 

§  S.    Actions  to  recover  reward. 

(a)  In  an  action  by  several  parties  to  re- 
cover a  reward  offered  by  a  jcounty,  where 
the  county  paid  the  reward  into  court  and 
substituted  another  party,  who  claimed  half 
the  reward,  as  defendant,  and  the  evidence 
showed  an  agreement  by  one  of  the  plain- 
tiffs to  divide  the  reward  with  defendant, 
although  the  agreement  was  not  binding  on 
the  other  plalntiffa,  defendant  would  be  en- 
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titled  to  part  of  the  amount  going  to  the 
plaintiff  who  made  the  agreement,  and  if 
the  evidence  was  otherwise  sufficient  to  sus- 
tain a  recovery  it  was  error  to  direct  a 
verdict  for  plaintiffs. — Hart  v.  Green,  16  A. 
70,  66  P.  844. 

(b)  In  an  action  against  a  county  for 
a  reward  offered  for  the  arrest  and  convic- 
tion of  certain  parties  where  the  county  paid 
the  reward  into  court  and  substituted  an- 
other party  as  defendant  who  claimed  half 
of  the  reward  by  reason  of  an  agreement 
with  plaintifCs  whereby  he  was  to  furnish 
plaintiffs  the  name  of  a  party  who  could  give 
information  which  would  lead  to  the  detec- 
tion of  the  guilty  parties  for  which  he  was 
to  receive  half  the  reward,  and  the  evidence 
showed  that  he  gave  plaintiffs  the  name  and 
address  of  a  party,  but  there  was  no  evidence 
that  the  person  whose  name  was  given  to 
plaintiffs  knew  anything  about  the  matter 
or  furnished  any  information  to  plaintiffs 
that  led  to  the  arrest  of  the  criminals,  or 
in  any  way  assisted  in  their  conviction,  the 
evidence  was  insufficient  to  sustain  defend- 
ant's claim  and  the  Jury  was  proi^erly  di- 
rected to  return  a  verdict  for  plaintiffs. — Id. 

BIOHT  OF  WAY. 

Grants  of,  to  railroads,  see  'Tubllc  Lands," 

III  (C). 
For  irrigation  ditches,  see  "Waters,"  III. 

BIGHTS. 

Under  chattel  mortgage,  see  "Chattel  Mort- 
gages," rv. 

Of  purchaser  on  execution  sale,  see  "Execu- 
tion," VI  (B). 

BIOHTS  OF  ACTION. 

Assignment  of,  see  "Assignments,"  sec.  7. 

RIPABIAN  RIOHTS. 

See  "Waters."  IX. 

BISKS. 

Assumption  of  risk  by  servant,  see  "Master 
and  Servant,"  III  (F). 

BOBBEBY. 

§  1.    Assault  with  intent  to  roh, 

i  2.    Evidence, 

§  3.    Trial — questions  for  jury. 

See  "Criminal  Law,"  sec.  177. 
Trover    for    money    taken    by    robber,    see 
"Trover  and  Conversion,"  sec.  4. 

§  1.    Assault  with  intent  to  rob. 

(a)  The  crime  of  assault  with  intent  to 
rob  may  be  committed  by  intimidation  as 
well  as  by  actual  force;  by  aiming  a  gun  at 
another  within  shooting  distance  and  in  a 
manner  indicating  that  it  is  loaded,  though 
not  in  fact  charged. — McNamara  v.  People, 
a  g.  f)l;  4?  F.  WJ. 


§  S.    Evidence. 

(a)  In  a  prosecution  for  robbery,  the 
prosecuting  witness  was  allowed  to  testify, 
over  the  objection  of  defendants,  that  about 
an  hour  and  a  half  after  the  robbery  he 
made  complaint  under  oath  before  a  Justice 
of  the  peace  charging  the  defendants  with 
having  committed  the  offense.  Held,  that 
such  evidence  was  not  part  of  the  res  gestae 
and  was  irrelevant,  but,  since  the  jury  must 
have  known  that  the  prosecuting  witness  had 
charged  the  defendants  with  the  crime,  the 
fact  that  he  was  permitted  to  testify  that  he 
did  so  charge  them  on  the  night  the  offense 
was  committed  could  not  have  prejudiced  de- 
fendants.—Smith  V.  People,  39  C.  202,  88  P. 
1072. 

(b)  In  a  prosecution  for  robbery,  defend- 
ants testified  that  they  were  not  at  the 
place  of  the  robbery  at  all,  and  one  of  them 
testified  that  at  the  time  of  the  robbery  he 
was  at  another  certain  place  in  the  city. 
Heldj  that  it  was  proper  rebuttal  testimony 
to  show  by  witnesses  whose  names  were  not 
indorsed  upon  the  information  that  they 
had  met  one  of  the  defendants  at  a  place 
other  than  where  he  said  he  was,  since  such 
evidence  tended  to  disprove  the  alibi  story 
of  the  defendants. — Smith  v.  People,  39  C. 
202,  88  P.  1072. 

§  8.    Trial— questions  for  jury. 

(a)  In  a  prosecution  for  robbery,  the 
prosecuting  witness  testified  that  he  Identi- 
fied the  defendants  as  the  persons  who 
robbed  him.  and  in  this  he  was  corroborated 
by  witnesses  who  saw  defendants  in  the 
vicinity  of  the  robbery  near  the  time  of  its 
occurrence.  The  defendants  denied  posi- 
tively that  they  committed  the  offense.  Held, 
that,  the  question  having  been  properly  sub- 
mitted to  the  jury,  the  verdict  will  not  be 
set  aside  as  manifestly  against  the  weight 
of  the  evidence.— Smith  v.  People.  39  C.  202, 
88  P.  1072. 

BOLLS. 

Assessment  rolls  or  books,  see  "Taxation," 
V   (B). 

BT7LES. 

See  "Courts,"  sec.  86. 

Regulating  admission  to  bar.  see  "Attorney 
and  Client."  sec.  1. 

Of  construction  of  constitution,  see  "Con- 
stitutional Law."  sec.  11. 

Effect  of.  when  promulgated  by  master,  see 
"Master  and  Servant,"  sec.  43. 

Disobedience  of  by  servant,  see  "Master  and 
Servant,"  sec.  79. 

Of  municipal  governing  body,  see  "Municipal 
Corporations,"  sec.  39. 

For  construction  of  legislative  acts,  see 
"Statutes,"  VI   (A). 

SALES. 

I.    Requisites  and  Validity  op  Contract. 

S  1.  Nature  and  essentials  of  contract  for 
sale  of  personal  property  in  gen- 
eral. 

§  2.  Sale  distinguished  from  other  tranf- 
(fc^tonfi. 
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f   3.    CTiattel  mortgage, 

§  4.  Property  which  may  be  subject  of 
$ale. 

§  6.  Offer  to  sell,  and  acceptance  there- 
of. 

§  6.  Offer  to  buy  or  order  for  goods,  and 
acceptance  thereof, 

f   7.    Option  to  buy,  and  exercise  thereof, 

§   8.    Implied  agreements. 

§   9.    Validity  of  assent, 

no.    Mistake. 

111.  Misrepresentation  and  fraud  by 
seller. 

§12.  Misrepresentation  and  fraud  by 
buyer, 

f  13.    Purchase  by  alleged  agent, 

§14.    Illegaiity, 

§  15.    Evidence, 

§  16.    Questions  for  jury. 

II.  Construction  op  Contbact. 

§  17.    Executory  or  executed  contracts, 
§  18.    Entire  or  severable  contracts, 
§19.    Subject-matter,  description  in  gen- 
eral, 
§20.    Time    of   payment    and    terms    of 

credit, 
§  21.    Conditions  and  provisos, 

III.  Modification   or   Rescission   op   Con- 

tract. 
§22.    Rescission   by   seller — right   to   re- 
scind, 

§23.    Acts  constituting  rescission, 

§24.  Rescission  by  buyer — right  to  re- 
scind. 

§25.    Conditions   precedent,   restora- 

.  tion  of  goods^ 

§  26.    Time  for  rescission,  and  laches, 

§27.    Acts  constituting  rescission. 

§  28.    Operation  and  effect 

IV.  Performance  of  the  Contract. 
§  29.    Possession  of  seller. 

§  30.    Bills  of  sale. 

§  31.  Delivery  and  acceptance  of  goods  in 
general. 

§32.    Property  left  in  posisession  of 

third  person. 

§33.    Delivery  to  or  through  carrier 

or  other  intermediary. 

§  34.  Quantity  delivered  and  effect  of  ex- 
cess or  deficiency. 

§35.  Quality,  fitness,  and  condition  of 
goods. 

§  36.  Effect  of  default  or  delay  in  de- 
livery, 

§  37.    Estoppel  or  waiver  in  general. 

§38.    Partial  delivery  and  acceptance. 

§  39.    Evidence, 

§  40.    Questions  for  jurjf, 

§  41.    Payment  of  price. 

V.  Operation  and  Effect. 

(a)  transfer  of  title  as  between  parties. 
§42.    Delivery  and  acceptance, 

§43.  Acts  to  be  done  before  passage  of 
title, 

(b)  rights  and  liabilities  of  pabties  as 

to  thibd  pebsons. 
§44.    Title  and  rights  in  general, 
§  45.    Creditors  of  buyer, 
f  4P.    i)reditQr§  of  seller^ 


may  be  subject  of 


(C)      BONA  FIDE  PURCHASERS. 

§47.    Ifature  and  grounds  of  protection 

in  general, 
§48.    Notice. 
§  49.    Title  and  rights  acquired  by  bona 

fide  purchasers^ 

VI.  Warranties. 

§50.    Making  and   requisites  of  express 

warranty. 
§51.    Matters  which 

warranty. 
§  52.    Implied  warranties  in  general. 
§  53.    Implied  warranty  of  quality,  fitness, 

or  condition. 
§  64.    "Notice  to  seller  of  defects. 
§  55.    Return  of  goods, 
§  56.    Breach  of  warranty. 

VII.  Remedies  of  Seller. 

(a)  STOPPAGE  IN  TRANSITU,  AND  RECOVERY  OF 

THE  GOODS. 

§  57.    Insolvency  of  buyer, 
§  58.    Bona  fide  purchasers  of  bill  of  lad- 
ing, 
§  59.    Duration  and  termination  of  transit, 

(b)  recovery     of    goods    delivered    or    PRO- 

CEEDS THEREOF  AND  RESALE. 

§  60.  Right  to  reclaim  goods  and  disposi- 
tion thereof  in  general, 

§  61.    Notice  of  resale, 

§  62.    Place  and  time  of  sale, 

§63.  Recovery  of  difference  in  price  or 
between  price  and  market  value. 

§  64.    Expenses. 

§  65.    Redemption  from  judicial  sale. 

(C)      ACTIONS    FOR   PRICE    OR    VALUE,    OR    DAM- 
AGES. 

§  66.  Right  of  action. 

§  67.  Defenses. 

§  68.  Pleading,  declaration,  complaint,  or 

petition. 

§  69.  Plea  or  answer. 

§  70.  Issues,  proof  and  variance. 

§  71.  Evidence. 

§72.  Presumptions    and    burden    of 

proof. 

§73.  AdmUsibility. 

§  74.  Weight  and  sufficiency. 

§  75.  Amount  of  recovery. 

§  76.  Trial — questions  for  jury. 

§  77.  Instructions. 

VIII.  Remedies  of  Buyer. 

(a)     actions   for   bbkach   of   contract   OB 

WABBANTY  AND  COUNTEBCLAIMS. 

§  78.    Remedies  of  buyer  in  general. 

§  79.    Conditions  precedent. 

§  80.    Right  of  recoupment. 

§81.    Pleading,  declaration,  complaint,  or 

petition. 
§  82.    Issues,  proof  and  variance. 
§  83.    Evidence,  presumptions  and  burden 

of  proof. 
§  84.    Damages — measure  of  damages  in 

general. 

§  85.    Breach  of  contract  to  deliver. 

§  86.    Breach  of  warranty. 

§  87.    Special  damages. 

§  88.    Trial,  instructions. 

§  89.    Questions  for  jury. 

IX.  Conditional  Sales. 

§  9p.    Nature  of  ^alep  on  cgnditign^ 
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§  91.  Conditional  sales  distinguished  from 
other  transactions^  lease  or  con- 
tract of  hiring, 

§  92.  Construction  and  operation  of  con- 
ditions as  between  parties, 

§  93.  Operation  and  effect  of  conditions  as 
to  third  persons,  in  general. 

§  94.  Performance  or  breach  of  condi- 
tions, 

§95.  Rem^di€»  of  seller,  against  third 
persons. 

See  "Brokers,"  sec.  5.  "Judicial  Sales." 

Of  property  by  mortgagor,  see  "Chattel  Mort- 
gages/' sec.  66. 

Of  chattels,  by  mortgagee,  see  "Chattel  Mort- 
gages," sec.  90. 

Of  mortgaged  goods  on  default,  see  "Chattel 
Mortgages,"  sees.  93-96. 

Of  shares  of  stock,  see  "Corporations,"  sec. 
45. 

By  officers  of  corporation,  see  "Corporations," 
sec.  197. 

On  execution,  see  "Execution,"  VI. 

Of  property  of  decedents,  see  "Executors  and 
Administrators,"  sees.  60-63. 

Under  trust  deed,  not  barred  by  the  statute, 
see  "Limitation  of  Actions,"  sec  16. 

In  actions  to  enforce  mechanics'  liens,  see 
"Mechanics'  Liens,"  sec.  83. 

Under  foreclosure  decree,  see  "Mortgages," 
VIII  (I). 

By  exercise  of  power  in  trust  deed,  see 
"Mortgages,"  VII. 

Of  part  of  mortgaged  premises,  see  "Mort- 
gages," sec.  47. 

Of  land,  to  enforce  special  assessments,  see 
"Municipal  Corporations,"  sec.  160. 

Of  right  of  action  pledged,  see  "Pledges," 
sec*  7. 

Manner  of  sale  of  pledge,  see  "Pledges,"  sec. 

Unauthortzed  sale  of  pledge,  see  "Pledges," 

sec.  16. 
Of  property  by  agent,  see  "Principal  and 

Agent."  sec.  19. 
Of  goods  en  masse  by  agent,  see  "Principal 

and  Agent,"  sec.  35. 
Of  state  lands,  see  "Public  Lands,"  sees.  88- 

Of  railroad,  see  "Railroads,"  sec.  22. 

By  receivers,  see  "Receivers,"  sees.  18-21. 

Of  property  under  execution,  see  "Sheriffs 
and  Constables,"  sec.  2. 

Compensation  for  officer  making  sale,  see 
"SherlfTs  and  Constables,"  sec  10. 

Of  lands  to  county  for  taxes,  recitals  thereof 
in  deed,  see  "Taxation,"  sec.  173. 

Of  land  for  non-payment  of  tax,  see  "Taxa- 
tion," IX. 

By  and  between  co-tenants,  see  "Tenancy  in 
Common,"  sees.  14,  16. 

Sales  by  trustees,  see  'Trusts,"  sec.  29. 

Distinguished  from  other  transactions,  see 
"Vendor  and  Purchaser,"  sec  1. 

I.    REQUISITES  AND  VALIDITY  OP 
CONTRACT. 

§  1.    Nature  and  essentials  of  contract  for  sale 
of  personal  property  in  general, 
(a)     A  transaction  examined  and  held  to 
be  a  sale. — ^Fischbach  v.  Garrison  Milling  & 
Elev.  Co.,  46  C.  29,  102  P.  896. 


§2.    Sale   distinguished   from   other  transac- 
tions. 

(a)  A  contract  for  the  sale  and  delivery 
of  ores  after  they  shall  be  mined  is  a  con- 
tract for  the  sale  of  chattel  property,  and 
neither  incumbers  nor  affects  the  realty.— 
Robt.  E.  Lee  Silver  Min.  Co.  v.  Omaha  4 
Grant  Sm.  lb  Ret  Co.,  16  C.  118,  26  P.  321 

(b)  A  contract  to  deliver  a  certain  qnaa- 
tity  of  sulphide  ores  (grade  or  quality  not 
specified)  to  a  smelting  company  for  the 
purpose  of  having  the  metal  values  con- 
tained therein  extracted  and  reduced  to  a 
marketable  condition,  for  the  benefit  of  the 
owner  of  the  ores,  after  compensating  the 
smelting  company  for  the  labor  and  expense 
of  smelting,  is  not  a  contract  for  the  sale 
of  the  ores. — Patrick  v.  Colo.  Smelting  Co^ 
20  C.  ^68,  38  P.  236. 

(c)  A  memorandum  was  signed  by  both 
parties  as  follows:  "Pictures  left  with  Mr. 
Smith  on  approvaL"  Then  followed  the 
names  and  description  of  certain  pictures. 
Opposite  each  was  set  down  the  price,  the 
whole  amounting  to  $1,900.  Under  thia  was 
the  following:  "Credit  by  old  frame,  |ia 
Balance  |1,890.  The  above  painting  may 
be  exchanged  at  any  time  for  face  value 
(that  is,  the  price  paid  plus  the  increased 
market  value)."  Held,  not  a  sale  but  a  mere 
option  to  purchase. — Steinhauer  v.  Henson. 
54  C.  426,  131  P.  265. 

(d)  Where  there  is  an  absence  of  any 
such  condition  as  the  law  requires  to  change 
a  sale  absolute  in  form  into  a  mortgage 
or  into  a  pledge,  it  is  always  upheld  as  a 
valid  transfer,  and  the  title  of  the  transferee 
is  not  subject  to  impeachment — ^Persse  v. 
Atlantic-Pacific  Railway  Tunnel  Cc,  6  A 
117,  37  P.  95L 

§  8.  Chattel  mortgage. 

(a)  Plaintiffs  agreed  with  their  debtor  to 
purchase  his  stock  of  goods  and  gave  him 
their  promissory  note  for  the  amount  of  the 
agreed  purchase  price  over  and  above  his 
debt  to  them  and  took  from  him  a  bill  of 
sale.  On  the  same  day  another  creditor 
attached  the  goods  and  plaintiffs  and  the 
debtor  made  another  agreement  wherry 
they  abandoned  the  sale  and  plaintlfEs  paid 
off  the  attachment  claim  and  added  it  to 
their  own  claim,  and  took  the  debtor's  note 
and  a  chattel  mortgage  on  the  goods  to  se- 
cure it  The  debtor  agreed  to  return  plain- 
tiffs' note,  but  failed  to  do  so,  and  indorsed 
it  to  defendants  who  had  full  knowledge  of 
the  transaction  between  plaintiffs  and  the 
debtor.  Defendants  transferred  the  note  be- 
fore maturity  to  an  innocent  purchaser,  and 
plaintiffs  were  compelled  to  pay  the  note. 
Held,  that  plaintifCs  and  the  debtor  bad  a 
right  to  abandon  their  agreement  of  sale 
and  substitute  therefor  the  chattel  mort- 
gage. That  the  entire  proceeding  consti- 
tuted but  one  transaction  and  a  formal  re- 
sale from  plaintiffs  to  the  debtor  was  not 
necessary.  That  plaintiffs'  note  indorsed  to 
defendants  was  without  consideration  and 
defendants  were  liable  to  plaintiffs  for  the 
amount  plaintiffs  were  required  to  pay  there- 
on.—Palke  V.  Brule,  17  A.  499,  68  P.  1064. 

§  4.    Property  whidi  may  be  subject  of  sale. 
(a)    The  conversion  of  personal  property 
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by  a  wrongdoer  does  not  deprive  the  owner 
of  the  power  of  making  a  valid  sale  of  it — 
Hananer  v.  Bartels,  2  C.  514. 

(b)  The  good  will  of  a  business  may 
have  a  property  value  and  form  the  subject- 
matter  of  a  contract  and  sale;  and  the  con- 
tract being  an  entirety,  for  the  stock  and 
good  will,  the  vendor  may  not  relieve  him- 
self of  liability  by  proving  that  the  stock 
was  worth  the  amount  of  the  purchase 
money. — Herfort  v.  Cramer,  7  C.  483,  4  P. 
896. 

§5.    Offer  to  lell,  and  acceptance  thereof. 

(a)  Where  a  mining  company  purchased 
from  a  manufacturing  company  certain  ma- 
chinery and  the  mining  company  becoming 
insolvent  was  unable  to  pay  for  the  ma- 
chinery, and  its  directory  authorised  one  of 
its  directors  to  negotiate  with  the  manufac- 
turing company  a  re-sale  of  the  machinery 
in  payment  of  the  purchase  price,  and  pend- 
ing such  negotiations  the  machinery  was 
placed  in  the  possession  of  another  mining 
company  as  bailee,  and  the  failing  mining 
company  notified  the  bailee  company  to  hold 
the  machinery  for  the  manufacturing  com- 
pany and  the  manufacturing  company  ac- 
cepted the  offer  of  the  return  of  the  ma- 
chinery and  notified  the  bailee  company  that 
it  was  the  owner  of  the  machinery,  the  re- 
sale of  the  property  was  a  valid  sale  for  a 
valuable  consideration,  and  vested  in  the 
manufacturing  company  the  title  to  the  ma- 
chinery as  against  subsequent  attaching  cred- 
itors of  the  insolvent  mining  company. — 
Hendrie  &  Bolthoflt  Mfg.  Co.  v.  Collins,  29 
C.  102,  67  P.  164. 

§6.  Offer  to  buy  or  order  for  goods,  and  ac- 
ceptance thereof, 
(a)  Plaintiff,  in  pricing  difterent  kinds 
of  goods,  asked  the  price  of  canned  com,  and 
the  party  with  whom  he  was  talking  made 
a  price  of  $1.90  per  case,  stating  that  he  had 
125  cases;  but  plaintiff  thought  there  were 
200  cases,  and  stated  that  he  would  take 
the  125  cases,  and  200  if  there  were  that 
many.  He  then  went  away,  and  later,  on 
the  same  day,  returned  and  wrote  his  check 
for  |50  as  part  pajrment,  but  was  then  in- 
formed that  he  could  not  have  the  com  at 
$1.90.  Held,  that  there  was  no  contract 
made  for  the  purchase  of  the  com,  but,  at 
most,  only  negotiations  looking  to  a  sale. — 
Schon-Klingstein  Meat  &  Grocery  Co.  v. 
Snow,  43  C.  538,  96  P.  182. 

§  7.    Option  to  buy,  and  exercise  thereof. 

(a)  Where  goods  are  purchased  with  an 
option  to  return  them,  the  title  passes,  sub- 
ject to  the  right  to  rescind  and  retum.— 
Steinhauer  v.  Henson,  54  C.  426,  131  P.  255. 

(b)  In  the  case  of  a  mere  option  to 
purchase  the  title  remains  in  the  one  grant- 
ing such  option:  the  delivery  of  the  goods 
to  the  one  receiving  the  option  is  a  mere 
bailment.  If  the  bailee  fails  to  exercise  his 
option  within  a  reasonable  time,  where  no 
time  is  specified,  the  bailor  may  recall  the 
goods. — Id. 

§8.    Implied  agreements. 

(a)  The  purchaser  of  goods  will  not  be 
heard  to  deny  liability,  merely  because  the 


amount  of  the  commodity  purchased  was  not 
stipulated,  at  the  time  of  the  transaction, 
nor  the  price,  or  time  of  payment  speci- 
fied, where  the  quantity  actually  delivered  is 
shown,  and  the  market  price  was  the  price 
contemplated  by  the  parties.— Tuttle  v. 
Welty,  46  C.  25,  102  P.  1069. 

§9.    Validity  of  assent. 

(a)  Where  the  plaintiff  sold  to  defendant 
wheat  supposing  that  he  was  selling  smutty, 
no-grade  wheat  and  under  such  circum- 
stances that  he  was  justified  in  such  suppo- 
sition and  defendant  ought  to  have  known 
that  plaintiff  was  acting  upon  such  supposi- 
tion, and  defendant  either  knowingly  or  neg- 
ligently permitted  plaintiff  to  act  upon  such 
supposition  to  plaintiff's  disadvantage,  the 
result  is  the  same  as  if  the  transaction  had 
been  the  deliberate  and  intentional  act  of 
both  parties  and  defendant  is  liable  for  the 
agreed  price. — Butterfield  v.  Butterfield,  18 
A.  323,  71  P.  639. 

§10.    MisUke. 

(a)  A  purchase  not  induced  by  any  fraud 
or  imposition  on  the  part  of  the  vendor  is 
not  relieved  against  for  the  mistake  of  the 
purchaser. — Schon  v.  Crouch  Sc  Case,  24  A. 
367,  133  P.  765. 

§11.    Misrepresentation  and  fraud  by  seller. 

(a)  In  an  action  for  the  price  of  goods 
sold,  an  answer  setting  forth  that  plaintiff 
fraudulently  procured  her  signature  to  a  dif- 
ferent order  from  the  one  she  gave  and 
for  a  larger  amount,  and  that  she  received 
other  articles  than  those  she  ordered,  where- 
upon she  retumed  them  to  plaintiff,  and  that 
plaintiff,  since  then,  has  been  and  still  is  in 
possession  thereof,  constitutes  a  valid  de- 
fense.— Elgin  Jewelry  Co.  v.  Wilson,  42  C. 
270,  93  P.  1107. 

(b)  The  doctrine  of  caveat  emptor  which 
applies  to  a  purchaser  who  inspects  the 
goods  before  purchasing  and  where  no  ex- 
press warranty  is  made  by  the  seller,  does 
not  apply  where  the  sale  was  induced  by 

'fraudulent  representations  of  the  seller. — 
Hennessey  v.  Damourette,  15  A.  354,  62  P. 
229. 

§18.    Misrepresentation  and  fraud  by  buyer. 

(a)  A  buyer  is  under  no  obligation  to 
furnish  unsought  information  either  as  to 
his  present  or  his  changed  financial  condi- 
tion; and  although  after  he  had  made  state- 
ments to  commercial  agencies  he  found  his 
financial  condition  altered  so  that  in  some 
substantial  respect  his  statement  would  not 
be  true,  he  is  not  bound  to  publish  his  in- 
solvency.— Burchinell  v.  Hirsh,  5  A.  500,  39 
P.  352. 

(b)  In  an  action  by  the  vendor  of  goods 
to  recover  them  on  the  ground  of  fraud,  it  is 
not  sufficient  to  warrant  a  recovery  to  show 
that  the  purchaser  was  insolvent  and  that 
he  knew  it  at  the  time  of  the  purchase. 
It  is  not  the  circumstances  of  the  vendee, 
or  his  knowledge  of  them  at  the  time,  but 
the  motives  with  which  he  made  the  pur- 
chase, that  is  determinative  of  the  character 
of  the  transactibn. — Brock  v.  Schradsky,  6 
A.  402,  41  P.  512. 

(c)  It  is  not  essential  that  the  misrepre- 
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sentations  shonld  have  been  the  sole  induce- 
ment But  they  must  have  had  an  effect  to 
bring  about  the  sale  sought  to  be  rescinded. 
—Bell  V.  Kaufman,  9  A.  259,  47  P.  1035. 

(d)  Where  goods  are  purchased  with  the 
preconceived  design  not  to  pay  for  them  the 
title  still  remains  in  the  vendor. — ^Taub  v. 
McClelland-Colt  Com.  Co.,  10  A.  190,  51  P. 
168. 

§  18.    Pmchaae  by  alleged  agent 

(a)  In  an  action  against  T.  to  recover 
the  price  of  certain  goods  alleged  to  have 
been  purchased  by  him,  the  defendant  al- 
leged that  he  purchased  the  goods  for  B., 
and  as  his  agent;  but  there  was  nothing  to 
show  that  B.  had  given  to  T.  authority  to 
purchase  such  goods.  Held,  that  the  defense 
was  not  made  out. — ^Tiger  v.  Lincoln,  1  C. 
395. 

(b)  One  selling  goods,  relying  exclusively 
upon  the  representations  of  the  person  by 
whom  they  were  ordered  that  he  is  the 
agent  of  another,  does  so  at  his  peril. — 
Hallack  Sayre-Newton  Lbr.  Co.  v.  Blake,  4 
A.  486,  36  P.  554. 

§14.    Illegality. 

(a)  The  sale  of  a  "gambling  device"  is 
not  invalid  owing  to  the  character  of  the 
property.  Vendor  must  participate  in  the 
vendee's  design  to  violate  the  law  to  render 
the  sale  illegal.— Rose  v.  Mitchell,  6  C.  102. 

§  15.    Evidence. 

(a)  Evidence  that  at  the  same  time  a 
bill  of  sale  was  made  to  a  stock  of  goods 
and  fixtures  and  Immediately  after  its  execu- 
tion and  as  part  of  the  same  transaction  and 
supported  by  the  same  consideration  an  as- 
signment of  the  book  accounts  of  the  seller 
was  made  in  writing  upon  the  books,  was 
sufficient  to  sustain  the  transfer  of  the  book 
accounts  as  a  part  of  the  same  transaction 
witnessed  by  the  bill  of  sale. — ^Krippendorf- 
Dittman  Co.  v.  Trenoweth,  35  C.  481,  84  P. 
805. 

(b)  Plaintiff  claiming  that  certain  live 
stock  were  sold  to  defendant,  and  defendant, 
that  the  sale  was  not  to  himself,  but  to  a 
certain  corporation,  and  plaintiff  having  tes- 
tified that  he  had  purchased  meat  at  the 
shop  of  the  corporation,  he  is  not  to  be  asked 
if  the  bill  was  made  in  the  name  of  defend- 
ant—Beach V.  Schroeder,  47  C.  312,  107  P. 
271. 

(c)  Plaintiff  claimed  that  the  sale  was 
made  to  defendant  Defendant  contended 
that  the  sale  was  to  a  corporation.  Evi- 
dence that  the  check  given  in  payment  was 
signed  by  defendant  as  an  oflicer  of  such  cor- 
poration, the  form  of  the  check,  and  th^ 
manner  of  keeping  the  account  in  the  bank, 
was  admissible. — Id. 

(d)  On  the  question  as  to  whether  a  sale 
was  made  to  defendant  or  to  his  principal, 
evidence  of  a  sale  of  the  same  goods  to  a 
third  person, war  held  irrelevant — Id. 

(e)  In  an  action  for  the  price  of  goods 
sold,  plaintiff  may  call  the  defendant  and 
examine  him  as  to  any  matter  which  may 
tend  to  establish  his  demand. — Nitro  Powder 
Co.  V.  Keams,  50  C.  1,  114  P.  396. 

(f)  An  officer  of  the  plaintiff,  a  corpora- 
tion, may  testify  as  to  any  discrepancy  in 


the  different  bills  rendered  by  the  plaintiff, 
and  as  to  who  was  the  owner  of  the  goods 
alleged  to  have  been  sold  to  the  defendant, 
and  as  to  whether  any  part  of  the  sum  de- 
manded has  ever  been  paid. — Id. 

(g)  Upon  the  issue  as  to  whether  or  not 
a  sale  of  goods  was  procured  through  fraud 
and  false  representations  of  the  vendee, 
statements  made  by  the  purchaser  to  a  com- 
mercial agency  are  admissible  in  evidence,  if 
made  sufficiently  near  the  time  of  the  trans- 
action in  question  to  have  any  connection 
with  or  bearing  upon  It  provided  it  be  shown 
that  the  statements  were  brought  to  the 
knowledge  of  the  vendor  and  were  relied 
upon  by  him  in  making  the  sale  and  extend- 
ing the  credit— NichoUs  v.  McShane,  16  A. 
165,  64  P.  375. 

(h)  Evidence  examined  and  held  suf- 
ficient to  establish  a  sale  of  smutty  wheat 
and  the  purchaser's  liability  for  the  agreed 
price.— Butterfield  v.  Butterfield,  18  A.  324, 
71  P.  639. 

S IC    Questions  for  jury. 

(a)  In  an  action  to  recover  goods 
claimed  to  have  been  purchased  through 
fraudulent  misrepresentations  where  the  evi- 
dence tended  to  show  that  the  purchaser  had 
misrepresented  his  financial  standing  to  mer- 
cantile agencies,  that  the  vendor  relying  on 
the  truth  of  the  report  made  to  the  agencies 
was  induced  to  make  the  sale,  and  that  im- 
mediately upon  delivery  of  the  goods  the 
vendee  executed  a  chattel  mortgage  to  de- 
fendant to  secure  a  pre-existing  indebted- 
ness, it  was  plaintiffs  right  to  have  the  ques- 
tion of  the  purchaser's  intent  in  making  the 
report  to  the  mercantile  agency  and  in  pur- 
chasing the  goods  submitted  to  the  jury  and 
a  judgment  of  nonsuit  was  erroneous. — Reid, 
Murdock  &  Co.  v.  Bird,  15  A.  116,  61  P.  353. 

n.    CONSTRUCTION  OF  CONTRACT. 

§  17.    Executory  or  executed  contracts. 

(a)  A  contract  for  the  sale  of  certain 
ricks  of  hay  provided  that  the  vendor  should 
"bale  and  weigh  the  hay";  that  it  should  be 
"sound,  sweet  and  of  good  color;  clean,  mer- 
chantable," "equal  in  all  respects  to  the 
sample"  upon  which  the  purchase  was  made; 
that  it  should  be  delivered  on  board  the 
cars  at  a  specified  station;  and  that  payment 
should  be  made  for  each  car  when  loaded. 
The  contract  further  provided  that  first 
party  "has  sold"  to  second  party  five  ricks, 
etc.;  that  the  hay  was  to  be  delivered  on 
dates  before  a  date  certain,  "at  the  option" 
of  the  second  party;  and  that  "second  party 
shall  advance  |200  on  this  contract,  receipt 
of  which  is  hereby  acknowledged."  Held, 
that  while  the  provisions  first  mentioned,  if 
unqualified,  bring  the  contract  vdthin  the 
general  rule  that  where  anything  remains 
to  be  done  in  order  to  ascertain  and  identify 
the  subject  of  the  sale,  or  that  is  necessary 
to  put  the  property  into  suitable  condition 
for  acceptance  by  the  purchaser,  the  transac- 
tion represents  an  "executory  contract" 
only;  yet,  in  an  action  on  such  contract  by 
the  vendee,  after  a  fire  had  destroyed  a  por- 
tion of  the  hay,  for  the  return  of  an  ad- 
vanced payment  made  at  the  time  of  enter- 
ing into  the  contract  an  allegation  in  the 
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tnswer  that,  on  the  date  of  the  transaction, 
"Bald  hay  was  delirered  to  the  plaintift  in 
the  stack  where  the  same  stood,"  taken  in 
eoaaection  with  the  provisions  of  the  con- 
tract last  mentioned,  tend  strongly,  notwith- 
standing the  general  role,  to  show  a  present 
sale  passing  title  to  the  vendee;  and  evidence 
Umching  the  intent  of  the  parties  in  this 
regard  should  have  been  received  by  the 
eoort,  since,  under  the  circumstances,  the 
determination  of  whether  the  title  passed  to 
the  purchaser  becomes  a  question  of  fact 
and  not  of  law. — Prowers  v.  Nowles,  42  C. 
442,  447,  »4  P.  347. 

(b)  The  question  of  whether  a  contract 
of  sale  is  an  executory  contract  or  a  com- 
pleted sale  is  one  of  intention,  and  the  inten- 
tion of  the  parties  to  the  contract  must  gov- 
ern.—Id. 

§18b   fotire  or  severable  contracts. 

(a)  Construction  of  contract  for  sale  of 
cattle  in  lots,  default  occurring  after  several 
deliveries,  holding  it  to  be  a  severable  con- 
tract as  to  each  lot,  and  stating  the  special 
measure  of  damages,  purchases  having  been 
made  to  make  good  the  lots  in  default — Cole 
V.  Cheovenda,  4  C.  17. 

§  19.    Subject-matter,  description  in  generaL 

(a)  As  between  the  parties  to  the  bill  of 
sale,  where  no  rights  of  third  parties  are 
inTdved,  an  objection  that  it  is  void  for  un- 
certainty in  the  description  of  the  cattle  can- 
not be  sustained  where  the  cattle  taken  by 
defendant  belonged  to  plaintiff,  and  were 
branded  as  specified  in  the  bill  of  sale.-— Horn 
V.  Reltier,  12  C.  310,  21  P.  186. 

(b)  A  purchase  from  one  K.  of  all  ani- 
mals bearing  his  brand,  does  not  give  title 
to  the  offspring  of  a  mare  which  K.  had  pre- 
Tionsly  sold,  and  which,  at  the  date  of  the 
pnrehase,  was  not  in  K.'s  possession. — 
Graves  v.  Davenport,  45  C.  270,  100  P.  429. 

(c)  A  contract  for  the  sale  and  delivery 
of  a  particular  commodity,  not  specifying 
any  amount  or  quantity,  will  not  sustain  an 
action  tor  failure  to  deliver.  It  binds  the 
parties  no  further  than  may  accord  with 
their  convenience  or  pleasure. — McAllister 
Lumber  4  Supply  Co.  v.  Eldora  Resort  Sc 
Power  Co.,  51  C.  91,  116  P.  1038. 

(d)  A  partnership,  by  a  written  agree- 
m«it  transferred  to  a  corporation  "all  the 
aaa^  real  and  personal"  of  said  firm, 
''standing  in  our  name  and  now  a  part  of 
the  property  of  the  firm."  An  inventory  was 
referred  to  and  it  was  declared  that  the 
property  sold  includes  "good  will,  all  leases, 
OQtstanding  moneys,  accounts,  contracts, 
choees  in  action,  patents  or  inventions  inci- 
dent to  the  business.  •  •  •  whether  in- 
cluded in  said  Inventory  or  not,  and  all 
thinsB  in  general  owned  or  used  by  said 
Ann  in  the  conduct  of  its  business.*'  Held, 
that  the  purchase  included  the  plant  of  the 
partnership  with  the  fixtures,  appliances, 
machinery,  moneys,  accounts  and  assets, 
connected  therewith,  and  incident  thereto; 
that  the  stock  of  another  corporation,  earned 
prior  to  the  sale,  the  existence  of  which  was 
unknown  to  tiie  corporation,  at  the  time  of 
the  purchase,  was  not  included,  even  al- 
though such  stock  still  stood  in  the  partner- 
ship name;  that  not  being  known  to  any 


officer  of  the  corporation  purchasing,  such 
stock  could  not  have  been  relied  upon  as  a 
consideration  inducing  the  purchase. — ^Alt- 
hoff  Mfg.  Co.  V.  Althoff,  52  C.  506-508,  123  P. 
326. 

§  80.    Time  of  payment  and  terms  of  credit. 

(a)  Where  plain tifTs  agent,  when  taking 
an  order  from  defendant  for  an  engine  with 
connections,  was  present  at  defendant's  well, 
wherein  was  installed  a  pump  invented  by 
defendant,  and  knew  that  defendant  desired 
such  engine  to  obtain  power  to  operate  the 
pump  for  raising  water  to  irrigate  Ills  crop, 
the  word  "plant"  in  the  written  order  that 
payment  should  be  made  as  soon  as  "plant" 
is  running  in  good  order,  will  be  held  to 
cover  and  include  the  pump  as  well  as  the 
engine,  since  its  operation  was  essential  to 
accomplish  the  purpose  desired. — Scott  Sup- 
ply ft  Tool  Co.  V.  Roberts,  42  C.  280,  93  P. 
1123. 

(b)  In  the  absence  of  a  specific  agree- 
ment concerning  the  terms  of  sale,  goods 
sold  are  to  be  paid  for  in  cash  on  delivery, 
and  to  change  this  presumption,  the  pur- 
chaser must  establish  an  agrement  for  credit 
~Hill  V.  Fruita  Merc  Ca,  42  C.  491,  496, 
94  P.  354;  Messenger  v.  Woge,  20  A.  275,  78 
P.  314;  Dolan  v.  Paradice,  4  A.  314,  35  P. 
987. 

§  SI.    Conditions  and  provisos. 

(a)  A  corporation  publishing  certain 
newspapers  leased  a  carrier's  delivery  route 
to  the  defendant  for  a  term  of  years,  agree- 
ing to  deliver  to  him  a  number  of  papers 
sufficient  to  supply  all  subscribers  on  the 
route,  and  the  lessee  agreeing  to  deliver 
them.  The  lease  was  in  writing.  One  clause 
of  it  provided  that  on  Monday  of  each  week 
defendant  should  pay  a  certain  rate  for  each 
of  the  different  newspapers.  Held,  an  abso- 
lute sale  of  the  newspapers,  the  obligation 
to  pay  not  depending  on  the  carrier's  ability 
to  collect,  and  this  interpretation  of  the 
clause  in  question  was  held  to  be  fortified 
by  other  clauses  requiring  the  carrier  to  in- 
vestigate for  himself,  and  determine  the  pro- 
priety of  accepting  subscriptions  which 
might  be  offered,  and  that  the  carrier  "shall 
be  charged  for  the  exact  number  of  papers 
his  route  calls  for."  Held  further,  that  this 
result  is  not  qualified  by  a  clause  providing 
that  if  the  agreement  should  be  canceled 
the  carrier  should  "repay  to  the  corporation 
all  moneys  collected  in  advance  of  the  day  of 
the  cancellation,"  and  that  the  corporation 
reserved  the .  right  to  collect  the  moneys 
"then  owing"  to  the  carrier. — News-Times 
Pub.  Co.  V.  Doolittle,  51  C.  388-394,  118  P. 
974. 

m.    MODIFICATION    OR   RESCISSION    OF 
CONTRACT. 

§8S.    Rescission  by  seller— right  to  rescind. 

(a)  To  constitute  such  fraud  in  the  pur- 
chase of  goods  as  will  authorize  the  seller  to 
disaffirm  the  sale  and  maintain  replevin  for 
the  property,  the  buyer  must  have  had,  at 
the  time  of  the  purchase,  the  intent  and  de- 
sign not  to  pay. — Burchinell  v.  Hirsh,  5  A. 
500,  39  P.  352. 

(b)  Where  a  purchaser  of  goods  makes 
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false  representations  of  his  financial  stand- 
ing to  mercantile  agencies  and  the  vendor 
relies  on  the'  false  representations  in  making 
the  sale,  he  may  rescind  the  sale,  although 
at  the  time  the  representations  were  made 
there  was  no  distinct  and  direct  intention  to 
defraud  the  vendor  who  sold  the  goods. — 
Reid,  Murdock  &  Co.  v.  Bird,  15  A.  116,  61 
P.  353. 

§23.    Acts  constituting  rescission. 

(a)  If  upon  a  contract  to  sell  certain 
flour  the  vendor  intrust  the  same  to  a  car- 
rier to  be  by  him  delivered  to  the  vendee, 
and  afterwards  and  before  the  vendee  has 
accepted  the  same,  the  vendor  sell  such  flour 
to  the  carrier,  the  latter,  being  in  posses- 
sion, will  hold  it  as  against  the  flrst  vendee. 
— Hanauer  v.  Bartels,  2  C.  514. 

§  24.    Rescission  by  buyer— right  to  rescind. 

(a)  In  an  action  for  the  price  of  goods 
sold,  an  answer  setting  forth  that  plaintiff 
fraudulently  procured  her  signature  to  a  dif- 
ferent order  from  the  one  she  gave  and  for 
a  larger  amount,  and  that  she  received  other 
articles  than  those  she  ordered,  whereupon 
she  returned  them  to  plaintiff,  and  that 
plaintiff,  since  then,  has  been  and  still  is  in 
possession  thereof,  constitutes  a  valid  de- 
fense.— Elgin  Jewelry  Co.  v.  Wilson,  42  C. 
270.  93  P.  1107. 

(b)  Where  a  purchase  of  goods  has  been 
induced  by  fraudulent  representations,  the 
purchaser  may,  upon  the  discovery  of  the 
fraud,  rescind  the  sale  and  return  the  goods 
to  the  vendor;  but  the  rescission  must  be 
entire.  The  sale  cannot  be  afllrmed  in  part 
and  recinded  in  part, — Pike's  Peak  Paint  Co. 
V.  Masury  &  Son.  19  A.  286,  74  P.  796. 

(c)  Purchaser  of  live  stock  assumes  pos- 
session and  ships  the  animals  to  market  in 
another  state,  consigned  to  brokers  of  his 
own  selection.  The  animals  being  offered  at 
this  market,  one  having  no  apparent  author- 
ity in  the  premises  raises  a  false  question 
as  to  the  title,  not  disturbing  the  possession, 
and  the  brokers  sell  them  in  the  open  mar- 
ket An  attempted  rescision  of  the  sale  by 
the  purchaser  for  the  pretended  defect  in  the 
title  is  without  effect  He  is  liable  to  the 
seller  for  the  contract  price. — Hale  v.  Coch- 
rane, 24  A.  528,  135  P.  980. 

§  26.    Conditions  precedent,  restoration  of 

goods, 
(a)  Before  a  purchaser  of  goods  can 
claim  compensation  for  fraud  practiced  upon 
him  in  the  transaction  he  must  return  the 
goods.— Pike's  Peak  Paint  Co.  v.  Masury  & 
Son,  19  A.  286,  74  P.  796. 

§  26.    Time  for  rescission,  and  laches. 

(a)  Where  a  defendant  elects  to  affirm  a 
sale  after  discovery  of  the  fraud,  the  right 
to  rescind  thereby  becomes  extinguished,  but 
the  right  to  recoup  may  remain. — ^LiUey  v. 
Randall,  3  C.  298. 

(b)  A  buyer  has  a  reasonable  time  for 
examination  of  articles  purchased,  and  a  rea- 
sonable time  to  rescind  after  his  discovery 
of  a  breach  of  warranty  or  of  fraud  that 
vitiates  the  sale.— Mastin  v.  Bartholomew,  41 
C.  328,  337,  92  P.  682. 


§27.    Acts  constituting  rescission. 

(a)  Where  a  piano  was  returned  to  the 
vendor  for  repairs,  it  was  not  such  posses- 
sion as  would  place  the  vendor  in  status  quo, 
and  was  not  effective  for  the  purpose  of 
recission,  but  the  return  of  the  Instrument 
for  the  purpose  of  repair  was  rather  a  notice 
of  intention  to  affirm  the  sale. — Tilley  v. 
Montelius  Piano  Co.,  15  A.  204,  61  P.  483. 

§  28.    Operation  and  effect. 

(a)  The  mere  acceptance  of  the  return  of 
the  goods  by  the  seller  waives  his  right  to 
speciflc  performance  of  the  contract — ^Mo- 
Crea  v.  Ford,  24  A.  506,  135  P.  465. 

(b)  Where  a  contract  of  sale  is  rescinded 
by  the  purchaser,  the  seller  is  entitled  to 
damages.  He  ordinarily  recovers  the  dif- 
ference between  the  contract  price  and  the 
market  value  at  .the  time  and  place  of  de- 
livery.— Id. 

IV.  PERFORMANCE  OF  THE  CONTRACT. 

§29.    Possession  of  seller. 

(a)  Mere  possession  of  goods  is  not  suf- 
ficient evidence  of  title  tp  warrant  the  pur- 
chase thereof  from  one  so  in  possession, 
without  further  inquiry. — Morsdi  v.  Lessig, 
45  C.  168,  100  P,  431. 

§aO.    Bills  of  sale. 

(a)  Where  personal  property  from  its 
character  or  situation  is  incapable  of  manual 
delivery  the  bill  of  sale  is  sufficient  deliv- 
ery.—Cofield  V.  Clark,  2  C.  105. 

(b)  The  fact  that  a  bill  of  sale  of  chat- 
tels has  been  recorded,  there  being  no  law 
authorizing  its  record,  has  of  itself  no  legal 
significance.— Allen  v.  Steiger,  17  C.  552,  31 
P.  226. 

(c)  A  bill  of  sale,  executed  by  the  hus- 
band alone,  of  goods  belonging  to  husband 
and  wife,  possession  being  retained  by  the 
two,  will  not  prevail  as  against  a  subsequent 
sale  by  the  two,  accompanied  by  delivery  of 
the  possession. — Mesa  County  Nat  Bank  v. 
Berry,  24  A.  487,  135  P.  129. 

§  81.    Delivery  and  acceptance  of  goods  in  gen- 
eraL 

(a)  The  concurrent  or  Joint  possession 
of  personal  property  by  a  seller  and  buyer 
is  not  sufficient  to  constitute  a  delivery  to 
the  buyer.— Parmer  v.  Hughes,  38  C.  318,  88 
P.  191. 

(b)  In  an  action  for  goods  sold  and  de- 
livered, where  it  appeared  from  the  evidence 
that  the  goods  were  delivered  to  the  defend- 
ant and  were  subsequently  returned  to  the 
plaintiff  without  any  explanation  of  the  rea- 
son or  purpose  of  their  return,  and  remained 
in  the  possession  of  plaintiff  subject  to  de- 
fendant's order,  there  was  sufficient  proof 
of  delivery  to  sustain  the  action. — O'Connor 

V.  Hitzler,  20  A.  385.  80  P.  474. 

§  32.    Property  left  in  possession  of  third 

person. 

(a)  Upon  sale  of  personal  property  in 
possession  of  a  bailee  of  the  vendor,  neither 
actual  nor  constructive  delivery  is  necessary 
to  vest  the  title  in  the  vendee.— Hanauer  v. 
Bartels,  2  C.  514. 

(b)  Upon    sale    of    personal    property 
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which  is  in  possession  of  a  bailee  of  the 
seller,  delivery  of  an  order  on  the  bailee  may 
be  sufficient  to  transfer  the  possession  of 
the  property  to  the  purchaser. — Ck>field  v. 
Clark,  2  C.  101. 

(c)  Upon  sale  of  cattle  alleged  to  be  in 
the  possession  of  a  third  party,  if  the  cattle 
were  not  in  such  possession,  the  seller's  or- 
der for  them,  addresed  to  such  third  party 
and  delivered  to  the  purchaser,  will  not  effect 
the  delivery  of  the  cattle. — Id. 

(d)  Outside  of  statutory  provisions,  while 
warehouse  receipts  are  not  technically  nego- 
tiable instruments,  and  the  assignment  of 
them  does  not  give  to  the  assignee  a  better 
title  than  his  assignor  had,  yet  it  is  quite 
well  settled  that  the  assignment  of  such  in- 
struments amounts  to  a  symbolical  delivery 
of  the  property  and  vests  the  assignee  with 
the  same  title  to  the  property  as  an  actual 
delivery  would  have  done. — Spangler  v.  But- 
terfield,  6  C.  356. 

§83.    Delivery  to  or  through  carrier  or 

other  intermediary. 

(a)  Where  a  vendor  delivered  flour  to  a 
carrier  to  be  by  him  conveyed  to  the  vendee, 
and  the  carrier,  contrary  to  his  instructions, 
deposited  the  same  in  a  warehouse  at  desti- 
nation— upon  acceptance  thereof  by  the 
vendee  (which  was  sufficiently  manifested' 
by  a  demand  therefor  on  the  warehouseman) 
title  vested  in  him. — Hanauer  v.  Bartels,  2 
C.  614. 

(b)  An  offer  by  wire  to  purchase  pota- 
toes at  a  certain  price,  if  shipped  on  a  cer- 
tain day,  was  accepted  by  the  seller,  and  the 
potatoes  were  delivered  to  the  carrier  on 
the  day  specified,  a  bill  of  lading  received, 
and  the  purchaser  notified  at  once  of  the 
shipment,  together  with  a  description  of  the 
car.  Held,  that  the  delivery  of  the  potatoes 
to  the  carrier  vested  the  title  thereto  in  the 
consignee,  and,  for  any  default  on  the  part 
of  the  company  in  delivering  to  him,  a  right 
of  action  arose  in  his  favor,  and  not  in  favor 
of  the  consignor. — Hill  v.  Fruita  Merc.  Ca, 
42  C.  491,  497,  94  P.  354. 

(c)  Where  a  seller  undertalces  to  deliver 
goods  himself,  at  the  buyer's  place  of  busi- 
ness, and  selects  his  own  carrier,  the  carrier 
is  usually  regarded  as  the  agent  of  the 
seller,  who  thus  assumes  the  risk  of  car- 
riage.— Id. 

(d)  In  the  absence  of  any  agreement  to 
the  contrary,  delivery  of  goods  by  a  seller  to 
a  carrier  is  delivery  to  the  consignee. — Id. 

(e)  A  merchant  who,  pursuant  to  the 
directions  of  his  customer,  delivers  the  goods 
to  a  common  carrier  consigned  to  the  cus- 
tomer, under  no  special  agreement  or  direct 
tions,  may  look  to  the  customer  for  the  price, 
though  the  goods  are  lost.  The  delivery  to 
the  carrier  is  In  legal  effect  a  delivery  to 
the  purchaser.  The  effect  is  the  same  though 
the  seller  pays  the  freight,  not  intending  to 
retain  the  title. — Heert  v.  Ridenour-Raymond 
Grocer  Co.,  48  C.  42,  46,  108  P.  968. 

(f)  Ordinarily,  the  consignor's  ownership 
in  goods  ceases  upon  the  shipment  and  trans- 
mission of  a  bill  of  lading,  unless  under  spe- 
cial circumstances  the  right  of  stoppage  in 
transit  is  resorted  to,  and  if  the  property 
is  lost^  the  burden  falls  upon  the  consignee. 


— Westman  Mer.  CJo.  v.  Park,  2  A.  545,  81  P. 
945. 

§84.    Quantity  delivered  and  effect  of  excess 
or  deficiency. 

(a)  Upon  sale  of  cattle,  delivery  and  ac- 
ceptance of  part  will  not  bar  the  purchaser's 
action  to  recover  damages  for  a  failure  to 
deliver  the  remainder. — Cofield  v.  Clark,  2 
C.  101. 

(b)  Where  the  purchasers  of  a  certain 
herd  of  range  cattle  knew  that  the  seller  had 
purchased  the  herd  several  years  before  with- 
out a  round-up  or  counting  of  the  herd  and 
that  none  had  thereafter  been  made,  and 
that  the  seller  did  not  know  how  many  cat- 
tle he  had,  and  where  the  seller  refused  to 
sell  at  so  much  a  head  for  the  number 
actually  delivered,  a  contract  whereby  the 
seller  agreed  to  deliver  all  of  his  range  cattle 
and  if  he  failed  to  deliver  a  certain  number 
as  provided  for  he  was  to  forfeit  part  of 
the  property  received  in  exchange  and  it 
was  further  provided  that  deeds  to  the  prc^ 
erty  to  be  forfeited  should  be  placed  in 
escrow,  to  be  delivered  to  the  purchasers  in 
case  of  default,  and  that  the  property  thus 
delivered  was  to  be  in  full  liquidation  of  all 
damage  for  the  defaults,  the  purchasers  took 
the  risk  as  to  the  number  of  cattle  and  were 
bound  by  the  contract  and  mu^t  accept  the 
property  provided  for  in  the  contract  for  a 
default  in  delivering  the  number  of  cattle 
provided  for  and  could  not  maintain  an  ac- 
tion for  damage  against  the  seller. — Cole  v. 
Smith,  26  C.  506,  58  P.  1086. 

§35.    Quality,  fitness,  and  condition  of  goods. 

(a)  A  contract  for  goods  not  containing 
the  word  "merchantable"  will  not  Justify  the 
vendor  in  delivering  other  than  a  good  qual- 
ity of  goods. — Cary  v.  Mclntjrre,  7  C.  173, 
2  P.  916. 

(b)  Although  the  principal  is  bound  to 
furnish  merchantable  coal,  a  single  failure 
to  do  so  will  not  warrant  a  rescission  of  the 
contract,  but  for  this  purpose  it  must  appear 
that  the  coal  was  generally  unsalable. — 
Cannon  Coal  Co.  v.  Taggart,  1  A.  60,  27  P. 
238. 

§  86.    Effect  of  default  or  delay  in  delivery. 

(a)  If  the  purchase  money  was  paid  at 
the  time  of  sale,  and  there  was  a  failure 
to  deliver  according  to  the  contract,  the  pur- 
chaser's right  of  action  was  then  complete; 
and  a  subsequent  agreement  to  the  effect  that 
the  property  should  be  delivered  at  a  later 
day,  was  not  binding  upon  either  of  the 
parties,  there  being  no  consideration  to  sup- 
port it.— Cofield  V.  aark,  2  C.  101. 

§  87.    Estoppel  or  waiver  in  generaL 

(a)  A  purchaser  refusing  without  legal 
Justification  to  accept  an  article  manufac- 
tured to  his  order  after  special  design,  is 
not  allowed  advantage  of  the  non-perform- 
ance by  the  vendor  of  conditions,  the  per- 
formance of  which  he  himself  has  prevented, 
e.  g.,  where,  the  article  being  a  soda  foun- 
tain, the  defendant  has  refused  to  permit  the 
plaintiff  to  install  it,  as  the  contract  required. 
—Bond  V.  Bourk,  54  C.  51,  129  P.  223. 

(b)  A  purchaser  whose  action  prevents 
the  seller  from  performing  his  contract  is 
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estopped  to  claim  the  benefit  of  stipulations 
as  to  deferred  payments. — Id. 

(c)  One  Who  has  granted  to  another  an 
option  to  purchase  an  article,  no  time  being* 
appointed  for  its  return,  or  for  the  exercise 
of  the  option,  shortly  thereafter  closes  his 
place  of  business,  goes  abroad,  and  so  re- 
mains till  after  the  death  of  the  optionee. 
He  is  not  to  be  heard  to  complain  of  the  fail- 
ure of  the  optionee  to  return  the  article,  nor 
will  the  option  be  converted  into  a  purchase 
by  such  failure.  Whether  the  optionee  was 
under  duty  to  take  affirmative  action,  and  re- 
turn the  goods,  QU(Ere. — Steinhauer  v.  Hen- 
son,  54  C.  426,  131  P.  255. 

§  88.    Partial  delivery  and  acceptance. 

(a)  Where  under  a  contract  for  sale  of 
property  only  a  part  was  delivered  and  ac- 
cepted and  a  subsequent  arrangement  for 
delivery  of  the  balance  later  so  far  as  the 
latter  arrangement  was  acquiesced  in  by  the 
purchaser  the  contract  was  discharged  but 
as  to  all  which  were  not  delivered  the  pur- 
chaser may  have  his  action. — Cofield  v. 
Clark,  2  C.  101. 

§  89.    Evidence. 

(a)  In  an  action  for  the  price  of  goods 
sold,  correspondence  of  the  defendant  admit- 
ting the  purchase  or  the  receipt  of  the  goods, 
is  admissible  as  evidence  of  the  liability. — 
Nitro  Powder  Co.  v.  Keams,  50  C.  1,  6,  114 
P.  396. 

(b)  An  invoice  of  goods  transmitted  by 
the  seller  and  of  which  the  buyer  admits  the 
receipt  is  admissible  as  evidence  of  liability. 
—Id. 

(c)  In  an  action  for  the  price  of  goods 
sold,  where  the  invoice  shows  that  the  goods 
were  shipped  to  another,  the  defendant  may 
be  examined  as  to  whether  he  had  any 
contract  with  this  party  to  furnish  him 
such  merchandise  as  that  in  question. — Id. 

§  40.    Questions  for  fury. 

(a)  Defendant  having  declined  to  pay  for 
the  lumber  delivered  because  he  was  dam- 
aged to  a  greater  amount,  and  there  being 
testimony  that  he  fixed  a  time  for  payment, 
and  that  after  breach  of  the  contract,  hav- 
ing received  back  property  sold  by  him  to 
plaintifTs  assignors,  he  said  that  he  consid- 
ered the  matter  settled,  the  question  is  for 
the  Jury  if  the  evidence  may  be  regarded 
as  tending  to  establish  a  waiver  of  the  claim 
for  damages.— Smith  v.  WaU,  12  C.  863,  21 
P.  42. 

§  41.    Payment  of  price. 

(a)  Fruitless  negotiations  for  a  payment 
otherwise  than  in  money  have  no  effect  to 
enlarge  the  time  of  payment — Denver 
Pressed  Brick  Co.  v.  Young,  49  C.  498,  113 
P.  499. 

(b)  Merchant  who  sells  goods  to  one  per- 
son, upon  the  order  and  account  of  another, 
agreeing  to  look  solely  to  the  latter  for  pay- 
ment, has  no  recourse  upon  the  former. — 
Parker  v.  Joslin  Dry  Goods  Co.,  62  C.  241, 
120  P.  1042. 


V.    OPERATION   AND   EFFECT. 

(A)    TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

§  48.    Delivery  and  acceptance. 

(a)  The  title  to  chattels  may  pass, 
though  the  possession  do  not  change. — Coon 
V.  Rigden,  4  C.  275. 

(b)  Upon  assignment  and  delivery  of  a 
warehouse  receipt,  after  notice  to  the  ware- 
houseman to  hold  for  the  benefit  of  the  as- 
signee, and  the  assent  of  the  warehouseman 
thereto,  the  title  to  the  property  vests  in 
such  assignee,  with  right  of  possession 
against  all  the  world,  excepting  valid  liens 
which  have  attached  prior  to  such  assign- 
ment— Spangler  v.  Butterfield,  6  C.  366. 

(c)  A  merchant  ordered  a  bill  of  goods, 
but  before  delivery  countermanded  the  or- 
der. By  misunderstanding  the  goods  were 
shipped,  but  were  set  apart  by  the  merchant 
and  his  clerks  were  directed  not  to  use  the 
goods.  The  agent  of  the  shipper. came  and 
received  the  goods  and  made  an  effort  to 
sell  them  to  other  parties,  but  failed.  He 
then  left  the  goods  with  the  merchant  with 
the  understanding  that  the  revocation  of  the 
order  had  been  accepted  and  that  as  soon 
as  the  agent  could  dispose  of  them  the  mer- 
chant would  ship  them  to  such  point  as  the 
agent  should  direct.  Before  they  were 
shipped  they  were  attached  by  creditors  of 
the  merchant  Held,  that  the  title  to  the 
goods  never  vested  in  the  merchant  And 
in  a  replevin  suit  by  the  shipper  of  the 
goods  against  the  executor  of  the  officer  who 
attached  the  goods,  the  agent  of  the  shipper 
was  a  competent  witness. — ^King  Shoe  Co.  v. 
Chittenden,  16  A.  441,  66  P.  173. 

(d)  Where  plaintiff  contracted  to  sell  de- 
fendant hay  at  $8  per  ton,  "baler's  weights,*' 
and  the  hay  was  received  by  defendant  in 
his  yard,  title  to  the  hay  then  and  there 
passed  to  defendant — Colorado  Trading  & 
Transfer  Co.  v.  Oliver,  20  A.  257,  78  P.  308. 

§48.    Acts  to  be  done  before  passage  of  title. 

(a)  While  it  has  been  held  that  the  ac- 
ceptance by  the  purchaser  of  an  article  ap- 
propriated by  the  seller  according  to  the  terms 
of  an  executory  contract  of  sale  is  necessary 
to  pass  title,  the  weight  of  authority  is  that 
the  appropriation  by  the  seller  of  an  article, 
when  completed  in  accordance  with  the 
terms  of  the  contract,  passes  title  without 
the  subsequent  assent  of  the  purchaser,  and 
that  an  action  for  the  agreed  price  can  be 
maintained. — Colo.  Spgs.  L.  S.  Ca  v.  God- 
ding, 20  C.  249,  38  P.  58. 

(b)  D,  having  bought  a  quantity  of  soap 
of  the  plaintiff,  was  induced  to  take  on  con- 
signment 150  additional  cases,  to  be  ac- 
counted for  at  $3.25  per  case,  if  he  succeeded 
in  selling  it,  and  he  agreed  that  plaintiff 
might  draw  for  the  amount  of  the  soap 
account  at  ninety  days — ^the  draft  to  be  ac- 
cepted for  plaintifTs  accommodation,  but  at 
maturity  should  be  paid  cmly  to  the  extent 
of  sales  by  D  from  the  150  cases.  None  of 
the  soap  consigned  to  D  was  sold  by  him, 
and  the  draft  was  returned  unpaid.  The  150 
cases  were  never  commingled  with  D's  gen- 
eral stock.  Held,  that  the  title  to  the  soap 
remained  in  the  plaintiff  as  against  attach- 
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Ing  creditors  of  D. — Colo.  Soap  Co.  v.  Burns, 
2  A.  S9.  29  P.  915. 

(c)  Sale  of  a  merchant's  stock  in  bulk, 
to  hd  consummated  only  after  compliance 
with  the  statute  (Rev.  Stat,  sees.  2678, 
2679).  Though  possession  is  delivered,  the 
title  remains  In  the  vendor. — ^McCrea  v. 
Ford,  24  A.  506,  135  P.  465. 

(B)     RIGHTS  AND  LIABILITIES  OP 
PARTIES  AS  TO  THIRD  PERSONS. 

§44   Title  and  rights  in  general. 

(a)  The  lessees  of  chattels  cannot,  as 
against  the  lessor,  pass  title  by  a  sale  there- 
of eren  to  a  bona  fide  purchaser  without  no- 
tice.—Singer  Mfe.  Co.  V.  Converse,  23  C.  247, 
47  P.  264. 

§45.   Creditors  of  buyer. 

(a)  The  rights  of  attaching  creditors  can- 
not be  affected  unless  the  vendor  can  sus- 
tahi  his  title  tp  the  property  by  clear  and 
GODTincing  evidence  of  fraud  on  the  part  of 
the  yendee,  and  the  burden  of  proof  is  on 
the  vendor. — Burchinell  v.  Hirsh,  5  A.  500, 
39  P.  352. 

(b)  Vendors  who  rely  upon  statements 
made  to  commercial  agencies  to  set  aside 
sales  as  against  attaching  creditors  must 
make  dear  and  satisfactory  proof  both  of 
the  representations  and  their  falsity.  Re- 
ports of  commercial  agencies  are  admissible 
as  an  dement  of  proof,  but  must  be  supple- 
mented by  evidence  of  actual  representations 
made  by  the  vendee,  and  such  evidence  must 
be  a  substantial  narration  of  the  vendee's 
^tements,  which  in  turn  must  be  in  effect, 
if  not  an  accurate  restatement,  reproduced 
in  what  was  furnished  the  seller. — Id. 

(c)  Under  a  contract  which  is  neither 
an  absolute  nor  conditional  sale,  property 
placed  upon  the  premises  of  a  prospective 
yendee  cannot  be  levied  upon  as  his  prop« 
erty.— (Sates  Iron  Works  v.  Cohen,  7  A.  341, 
43  P.  667. 

(d)  Plaintiff  manufactured  soap  to  be 
delivered  only  in  case  soap  made  a  certain 
rise  in  price  within  the  next  thirty  days. 
During  that  period  it  was  seized  by  cred- 
itors of  the  purchaser.  Soap  did  not  rise 
daring  the  period  and  plaintiff  demanded 
possession.  Held,  that  the  title  remained  in 
the  soap  company. — Colo.  Soap  Co.  v.  Wat- 
son. 1  D.  L.  N.  68. 

§46.   Creditors  of  seUer. 

(a)  Under  a  contract  in  which  a  party 
is  to  famish  supplies  and  money  to  owners 
of  a  mine  in  return  for  which  he  is  to  have 
ore  as  mined,  the  title  to  the  ore  vests  in 
him  on  its  delivery,  and  an  attachment  cred- 
itor of  the  mine  owners  takes  nothing  by 
to  levy.— Finding  v.  Hartman.  14  C.  596, 
23  P.  1004. 

(^)  The  transfer  of  horses  in  the  hands 
of  an  agistor  in  payment  of  money  pre- 
^oosly  loaned  the  seller,  and  in  further  con- 
ndetation  that  the  purchaser  assume  the 
feed  bills,  is  a  valid  sale  and  delivery. 
Neither  an  attaching  creditor  nor  an  officer 
*cf^  the  writ  subsequently  issued  can  ac- 
Q^ilw  a  lien  aa  the  horses,  as  against  the 
P^^f*««er,  by  paying  the  bill  due  the  agistor. 
-Umgnecker  v.  Shields,  1  A.  264,  28  P.  659. 


(C)     BONA  FIDE  PURCHASERS. 

§  47.    Nature  and  grounds  of  protection  in  gen- 
eraL 

(a)  Delivery  of  possession  is  necessary 
to  a  conveyance  of  title  to  personal  property 
as  against  everyone  except  the  vendor  and 
a  subsequent  purchaser  with  knowledge  of 
the  previous  sale;  and,  where  there  has  been 
no  delivery  to  the  buyer,  a  subsequent  buyer 
without  notice  of  the  previous  sale  acquires 
title.— Farmer  v.  Hughes,  38  C.  318,  88  P. 
191. 

(b)  The  act  of  1897  (Session  Laws.  1897, 
p.  262)  making  it  a  misdemeanor  for  one 
who  purchases  goods  upon  credit,  and  be- 
fore paying  therefor,  to  sell,  hypothecate, 
pledge  or  otherwise  dispose  of  the  same  out 
of  the  usual  course  of  business,  and  with 
intent  to  cheat  or  defraud  the  vendor,  was 
not  intended  to  have  any  effect  in  the  deter- 
mination of  the  validity  or  invalidity  of  any 
contract  of  sale,  and  does  not  prevent  the 
preference  of  a  hone  fide  creditor  having  no 
notice  of  the  fraudulent  intent  of  the  debtor. 
— NichoUs  V.  McShane,  16  A.  165.  64  P.  375. 

(c)  Where  a  party  obtained  possession 
of  a  typewriter  by  false  and  fraudulent  rep* 
resentations  that  he  was  agent  for  another 
party  for  whom  he  was  making  the  purchase 
and  after  so  obtaining  possession  sold  it  to 
an  innocent  purchaser,  the  party  who  ob- 
tained it  by  fraud  acquired  no  title  and 
conveyed  none  to  the  innocent  purchaser, 
and  the  owner  was  entitled  to  recover  the 
same  from  such  innocent  purchaser  by  re- 
plevin.—Smith  Premier  Typewriter  Co.  v. 
Stidger.  18  A.  261,  71  P.  400. 

§48.    Notice. 

(a)  The  alleged  purchaser  of  certain 
horses  and  mules  allowed  them  to  remain 
in  the  pasture  of  the  seller  with  nothing  to 
show  any  change  of  possession,  except  his 
occasional  use  of  them,  and  also  allowed 
the  seller  and  her  employees  to  drive  and 
work  them.  Held,  that  such  facts  do  not 
show  the  open,  notorious,  unequivocal  and 
exclusive  possession  of  the  vendee  which 
the  law  requires,  and  such  sale  is  invalid  as 
to  subsequent  mortgagees.— Austin  v.  Terry, 
38  C.  407,  414,  SS  P.  189. 

(b)  Where  a  merchant  mortgaged  nis 
stock  of  goods  to  the  vice  president  of  a 
bank  to  secure  an  indebtedness  to  the  bank 
and  made  a  second  chattel  mortgage  to  the 
same  party  to  secure  other  creditors  not 
connected  with  the  bank,  conceding  that  no- 
tice to  the  cashier  of  the  bank  that  the 
merchant  procured  the  goods  through 
fraud  was  notice  to  the  bank,  such  notice 
could  not  affect  the  creditors  secured  by  the 
second  chattel  mortgage.— NichoUs  v.  Mo- 
Shane,  16  A.  165.  64  P.  375. 

(c)  Where  a  merchant  purchased  goods 
through  fraud  and  afterwards  mortgaged  his 
stock  of  goods  to  secure  an  indebtedness  to 
a  bank,  evidence  that  an  attorney  for  cred- 
itors of  the  merchant  called  at  the  bank  on 
two  occasions  and  inquired  about  the  finan- 
cial condition  of  the  merchant  and  was  told 
by  the  cashier  that  he  was  financially  sound 
and  that  the  attorney  could  assure  his  cor- 
respondents that  there  was  no  risk  in  ship- 
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ping  him  all  the  goods  he  might  order,  and 
the  second  time  the  attorney  called  he  told 
the  cashier  that  he  thought  the  merchant 
was  preparing  for  a  failure  and  was  getting 
,  in  a  large  stock  of  goods  for  the  purpose  of 
defrauding  his  creditors,  and  the  next  day 
after  this  last  interview  the  chattel  mort- 
gage was  executed  to  the  bank,  was  not  suffi- 
cient to  show  that  the  bank  had  notice  or 
knowledge  of  the  fraud  of  the  merchant  in 
procuring  the  goods. — Id. 

§48.    Title  and  rights  acquired  by  bona  fide 
purchasers. 

(a)  Cattle  were  sold  by  the  owner  on 
condition  that  the  title  should  not  pass  to 
the  buyer  until  the  latter  had  paid  an  out- 
standing mortgage  against  them.  The  cattle 
were  placed  with  a  third  person,  and  it  was 
agreed  that  the  buyer  should  pay  for  keep- 
ing them,  but  did  not  do  so,  and  the  owner 
did.  The  agreement  of  sale,  in  effect,  called 
for  cash  upon  delivery,  and  a  portion  of  the 
cattle  was  delivered  to  the  buyer,  who  gave 
a  check  for  the  amount  of  the  mortgage, 
but  the  check  was  dishonored,  and  the  owner 
was  obliged  to  pay  the  mortgage.  In  the 
meanwhile,  the  buyer  sold  the  cattle  deliv- 
ered at  public  sale,  at  which  the  seller  was 
present  and  acquiesced  in  the  sale.  Held, 
that,  the  conditions  of  sale  not  having  been 
complied  with,  the  title  never  passed  to  such 
buyer;  but  the  owner,  having  been  present 
at  the  sale  and  acquiesced  therein,  will  not 
be  permitted  to  claim  the  cattle  sold  to  hona 
fide  purchasers  at  such  sale,  and  the  latter 
have  a  perfect  title. — Huston  &  Boyd' v.  Pe- 
terson. 38  C.  189,  87  P.  1074. 

(b)  One  who  purchases  property  covered 
by  an  unrecorded  chattel  mortgage  without 
actual  knowledge  of  the  existence  of  the 
chattel  mortgage,  takes  a  good  title  as 
against  the  mortgagees. — ^Fischback  v.  Gar- 
rison Milling  and  Elevator  Co.,  20  A.  448, 
79  P.  749. 

VI.    WARRANTIES. 

§60.    Making  and  requisites  of  express  war- 
ranty. 

(a)  If  an  animal  has  at  the  time  of  sale 
patent  defects  apparent  upon  casual  inspec- 
tion, or  any  defect  known  to  the  buyer,  such 
defect  would  not  usually  be  covered  by  a 
general  warranty. — Huston  v.  Plato,  3  C.  402. 

(b)  The  statement  of  an  agent  of  his 
opinion  as  to  the  quality  of  goods  he  offers 
for  sale  does  not  amount  to  a  warranty. — 
Dolan  V.  John  Douglas  Co.,  4  A.  280,  36  P. 
670. 

(c)  Express  warranties,  like  other  con- 
tracts, are  to  be  interpreted  by  ascertaining 
the  intention  of  the  parties  from  the  lan- 
guage used. — Canon  City  Elec.  L.  &  P.  Co.  v. 
Medart  Patent  Pulley  Co.,  11  A.  300,  52  P. 
1030. 

(d)  A  contract  by  a  dealer  to  furnish 
to  a  purchaser  a  definite  pump  of  known 
manufacture,  "having  a  capacity  of  300  gal- 
lons per  minute  against  a  head  6f  350  feet," 
which  has  been  selected  by  the  purchaser 
and  is  to  be  built  by  the  manufacturer,  is 
not  a  warranty  of  the  size,  design,  construc- 
tion, materials,  efficiency,  and  endurance  of 


the  pump,  but  is,  like  its  name,  deecriptife, 
and  limited  in  effect  to  a  warranty  of  tho 
quality  of  size. — ^Reynolds  v.  G^i.  Elect  Co, 
141  F.  551. 

§  51.    Matters  which  may  be  subject  of  wtr- 
ranty. 
(a)     A  mare  affiicted  with  navicular  dis- 
ease is  unsound,  and  although  the  vendee  at ; 
the  time  of  the  sale  knew  of  her  lameness' 
yet  the  true  cause  not  being  apparent:  Heii, 
a  breach  of  general  warranty. — ^Huston  t. 
Plato,  8  C.  402. 

§  52.    Implied  warranties  in  generaL 

(a)  The  rule  that,  where  a  dealer  c(B- 
tracts  to  supply  an  article  to  be  implied  to 
a  particular  purpose,  the  buyer  trusting  to 
the  dealer's  judgment  or  8kiU»  there  is  la 
implied  warranty  of  fitness,  does  not  ap^ 
where  the  purchaser  has  equal  meaas  of 
knowledge  as  to  the  fitness  of  the  thing  p1l^ 
chased  for  the  purpose  intended,  nor  where 
the  dealer  informs  the  buyer  that  he  has  no 
personal  knowledge  of  the  article  purdiaiel 
—Young  V.  Plattner  Imp.  Co.,  41  a  65,  It 
P.  1109. 

(b)  In  the  sale  of  a  chattel  there  is  an 
implied  warranty  of  ownership.  A  breacfa 
of  such  warranty  constitutes  a  cause  of  a& 
tion,  but  not  until  the  vendee  shall  have  been 
deprived  of  the  chattel  or  shall  have  reim- 
bursed his  own  vendee. — ^Myers  ▼.  Bowen,  t 
A.  537,  34  P.  585. 

(c)  Where  a  known,  described  and  defi- 
nite article  is  ordered  of  a  manuf^icturer, 
and  is  actually  supplied  as  ordered,  there  is 
no  implied  warranty  that  it  will  answer  the 
purpose  of  the  buyer,  although  it  was  o^ 
dered  for  a  particular  purpose. — Oil  Creek 
Gold  M.  Co.  V.  Fairbanks,  Morse  &  Ca,  19 
A.  142,  74  P.  543. 

§  53.    Implied  warranty  of  quality,  fitness,  or 
condition. 

(a)  There  is  no  implied  warranty  of 
quality  in  the  sale  of  perishable  merchan- 
dise.— Best  Merc.  Co.  v.  Brewer,  50  C.  455, 
115  P.  726. 

(b)  Where  a  purchaser  buys  of  a  dealer 
a  definite  machine  or  article  of  a  descrlM 
manufacture,  which  has  been  or  is  to  be 
made  by  a  builder  who  is  not  the  vendor, 
and  the  vendee  knows  this  fact,  there  is  no 
implied  warranty  by  the  dealer  against 
latent  defects,  or  that  the  machine  or  arti- 
cle will  be  suitable  for  the  purposes  for 
which  such  articles  are  commonly  used,  be- 
cause the  purchaser  has  the  same  knowl- 
edge and  means  of  knowledge  on  these  sub- 
jects as  the  seller.^Reynolds  v.  Gen.  Elect 
Co.,  141  F.  551. 

(c)  An  express  warranty  of  one  of  the 
qualities  of  a  machine  or  article  excludes 
implied  warranties  of  other  qualities  of  the 

article  of  a  similar  nature. — ^Id. 

• 

§  54.    Notice  to  seller  of  defects. 

(a)  A  warranty  of  the  sucoessful  opera- 
tion of  a  machine  implies  that  the  purchaser 
shall  have  a  reasonable  time  to  test  it  by 
putting  it  to  the  use  for  which  it  was  pur- 
chased. If,  upon  such  test,  it  falls  to  con- 
form to  the  warranty  the  purchaser  noti- 
fying the  seller  is  in  apt  time.— Shaw  r. 
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§55.    Setnm  of  go^ds. 

(a)  Where  a  contract  for  the  sale  of  a 
machine  provided  that  if,  upon  test,  it  did 
not  prove  satisfactory,  the  buyer  should  re- 
turn it  and  the  seller  would  repay  whatever 
had  been  paid  on  it;  and  the  buyer  notified 
the  seller  that  the  machine  was  unsatisfac- 
tory, and  the  seller  directed  the  buyer  to 
report  the  cost  of  making  it  satisfactory, 
upon  receipt  of  which  the  seller  would  either 
direct  the  machine  to  be  returned  or  have 
the  changes  made,  and  the  buyer  disregarded 
these  instructions  and  retained  the  machine 
but  refused  to  pay  the  purchase  price.  Held, 
,that  it  was  the  buyer's  duty  to  advise  the 
seller  of  any  money  which  had  been  paid 
out  upmi  the  machine  up  to  the  time  of  the 
receipt  of  such  request,  and  to  return  the 
machine,  and  not  doing  so,  he  could  not  re- 
tain the  machine  and  recover  the  costs  and 
expenses  which  he  incurred,  and  damages 
to  his  business  by  reason  of  the  lack  of  nec- 
essary machinery  in  conducting  it. — Stone 
V.  Victor  Elec  Co.,  36  C.  370,  874.  85  P.  327. 

§  56.    Breach  of  warranty. 

(a)  Plaintilf  sold  to  defendant  for  adver- 
tising purposes  a  number  of  copies  of  a 
picture  beneath  which  was  printed  "The 
War  Congress  of  the  United  States  of  Amer- 
ica." It  contained  the  portraits  of  all  the 
members  of  the  house  of  representatives 
elected  at  the  general  election  to  that  con- 
gress. Six  of  these  members  had  died  be- 
fore the  war  resolutions  were  passed.  It 
was  not  shown  whether  or  not  their  suc- 
cessors had  been  elected  prior  to  the  passage 
of  the  resolution.  None  of  these  successors 
were  included  in  the  picture.  Held,  that 
there  was  no  breach  of  warranty  that  the 
picture  contained  all  the  members  of  the 
house  at  the  time  war  was  declared. — Colo- 
rado Dry  Goods  Co.  v.  Dunn,  18  A.  409,  71 
P.  887. 

Vn.    REMEDIES  OF  SELLER. 

(A)     STOPPAGE  IN  TRANSITU,  AND 
RECOVERY  OP  THE  GOODS. 

§57.    Insolvency  of  buyer. 

(a)  A  vendor  of  goods  sold  on  credit 
has  a  right  to  stop  the  same  and  resume 
possession  thereof  while  they  are  in  inter- 
mediate hands,  in  case  the  vendee  becomes 
insolvent  before  acquiring  actual  possession 
thereof.— Weber  v.  Baessler,  3  A.  459,  34  P. 
261. 

(b)  The  vendor  of  negotiable  paper  has 
a  rig^t  of  stoppage  in  transitu  in  case  of  the 
intervening  insolvency  of  the  vendee,  but  he 
must  exercise  the  right  before  the  paper 
comes  to  the  vendee's  possession. — Gregg  v. 
Bi-MetaUic  Bank,  14  A.  251,  59  P.  852. 

§  58.    Bona  fide  purchasers  of  bill  of  lading. 

(a)  As  between  a  bona  flde  transferee 
for  value  of  a  bill  of  lading  and  a  vendor 
of  the  goods  who  attempts  to  exercise  the 
right  of  stoppage  in  transitu,  the  equity  of 
the  former  must  prevail. — ^Pirst  Nat  Bank 
V.  Schmidt,  6  A.  216,  40  P.  479;  Schmidt  v. 
First  Nat  Bank,  10  A.  261,  50  P.  783. 


§59.    Duration  and  termination  of  transit. 

(a)  Goods  are  regairded  as  being  in 
transit  until  they  have  passed  out  of  the 
possession  of  every  intermediate  agency; 
and  until  the  transit  has  been  determined 
by  an  actual  delivery  to  the  vendee  or  con- 
signee the  right  of  the  vendor  to  reclaim 
the  goods  is  unimpaired  by  any  seizure  at 
the  suit  of  creditors  of  the  vendee. — ^Weber 
V.  Baessler,  3  A.  459,  34  P.  261. 

(b)  A  delivery  of  the  goods  to  an  agent, 
whether  of  the  vendor  or  vendee,  who  holds 
them  merely  for  the  purpose  of  transmis- 
sion to  the  vendee,  is  not  a  final  delivery 
such  as  determines  the  right  of  stoppage. 
—Id. 

(c)  A  delivery  by  an  intermediate  agent 
to  a  stranger,  as  to  a  sheriff  holding  a  writ 
of  attachment  against  the  vendee,  does  not 
determine  the  right  of  stoppage. — Id. 

(B)     RECOVERY  OP  GOODS  DELIVERED 

OR  PROCEEDS  THEREOF  AND 

RESALE. 

§60.    Right  to  reclaim  goods  and  disposition 
thereof  in  general 

(a)  Where,  in  an  action  to  replevin  goods 
from  chattel  mortgagees  upon  the  ground 
that  such  goods  had  been  fraudulently  pro- 
cured from  plaintiff  by  the  mortgagor  and 
that  the  mortgagees  were  cognizant  of  such 
fact,  there  was  no  proof  showing  that  any 
representations  were  made  by  the  purchaser 
as  to  its  solvency  or  insolvency,  or  as  to  its 
knowledge  of  its  condition,  or  as  to  the  in- 
tention with  which  it  purchased  the  goods, 
the  court  properly  directed  a  verdict  for  de- 
fendants.— Goodyear  India  Rubber  Glove 
Mfg.  Co.  V.  Appel  Clothing  Co.,  36  C.  585,  86 
P.  120. 

(b)  Where  a  vendee  of  personal  property 
refuses  to  accept  the  goods  the  vendor  may 
(1)  store  the  goods  and  sue  the  vendee  for 
the  price;  (2)  sell  them  and  sue  vendee  for 
difference  between  contract  price  and 
amount  received  on  resale;  (3)  keep  the 
property  and  sue  vendee  for  difference  be- 
tween contract  price  and  market  value.  If 
he  pursue  the  second  remedy  he  need  not 
give  the  vendee  notice  of  the  time  and  place 
of  sale  where  the  vendee  has  absolutely  re- 
fused to  accept  the  goods  and  has  knowl- 
edge of  the  facts  which  give  the  vendor  the 
right  to  sell. — Magnes  v.  Sioux  City  Nursery 
A  Seed  Co.,  14  A.  219,  59  P.  879;  Leeper  v. 
Schroeder,  24  A.  164.  132  P.  701. 

(c)  The  vendors  right  to  reclaim  does 
not  depend  upon  the  fact  that  the  particular 
goods,  the  subject-matter  of  the  contract, 
have  not,  before  the  purchaser's  refusal  to 
accept  been  segregated  and  set  apart. — Lee- 
per V.  Schroeder,  24  A.  164,  132  P.  701. 

§61.    Notice  of  resale. 

(a)  Where  neither  title  or  possession  has 
passed,  the  seller  is  not  required  to  give 
notice  to  the  purchaser  of  his  intention  to 
resell  the  goods,  as  a  condition  precedent  to 
his  right  to  recover  what  is  lost  thereby. 
Magnes  v.  Sioux  City  Co.,  14  A.  219,  59  P. 
879,  followed. — Leeper  v.  Schroeder,  24  A. 
164,  132  P.  701. 
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§62.    Place  and  time  of  sale. 

(a)  If  the  vendor  is  compelled  to  resell 
the  goods  and  the  place  of  delivery  affords 
no  market,  the  vendor  may  send  the  goods 
to  the  nearest  and  most  available  market. 
One  purpose  of  the  re-sale  is  to  establish 
the  true  value  of  the  goods,  at  the  time, 
and  not  leave  this  to  future  controversy; 
therefore,  the  subject-matter  of  the  contract 
being  a  number  of  lambs  on  foot,  the  place 
of  delivery  being  Grant,  N.  M.,  where  there 
was  no  market,  and  the  lambs  being  shipped 
to  Denver  and  sold  there,  the  market  price 
being  clearly  established,  the  fact  that  some 
of  those  actually  delivered  on  re-sale  were 
not  fully  up  to  the  requirements  of  the  con- 
tract, and  that  some  died  while  in  transit, 
and  that  some  were  shipped  from  another 
place  than  that  specified  for  the  delivery — 
the  expense  of  the  shipment  not  being  in- 
creased— ^was  held  unimportant — Leeper  v. 
Schroeder,  24  A.  164,  132  P.  701. 

§63.    Recovery  of  difference  in  price  or  be- 
tween price  and  market  value. 

(a)  Where  the  purchaser  wrongfully  re- 
fuses to  accept  the  goods,  and  the  title  has 
hot  entirely  passed,  or  where  the  buyer  con- 
sents, the  seller  may  take  possession,  and 
after  notice  of  the  buyer,  sell  them  for  the 
best  price  obtainable.  In  such  case  he  re- 
covers the  difference  between  what  he  so  re- 
ceives and  the  agreed  price,  with  interest. 
— Best  Merc.  Co.  v.  Brewer,  60  C.  462,  115 
P.  726. 

(b)  Where  a  vendee  refuses  to  accept  per- 
ishable personal  property  the  vendor  may  re- 
sell the  property  and  recover  of  the  vendee 
the  difference  between  the  contract  price  and 
the  amount  realized  on  resale,  but  before  the 
vendor  can  recover  this  difference  he  must 
show  by  competent  evidence  that  the  resale 
was  made  in  good  faith,  that  it  was  fair 
and  Just  and  that  the  price  received  was 
fair  and  reasonable  under  the  circumstances. 
— Magnes  v.  Sioux  City  Nursery  A  Seed  Co., 
14  A.  219,  69  P.  879. 

§  64.    Expenses. 

(a)  Where  goods  are  refused  by  the 
buyer  and  the  seller  is  compelled  to  sell  same 
his  expenses  in  Journeying  from  his  home 
to  the  place  of  business  of  the  purchaser, 
in  order  to  dispose  of  the  goods  may,  under 
some  circumstances,  be  allowed. — Best  Merc. 
Co.  V.  Brewer,  60  C.  462,  116  P.  726. 

§66.    Redemption  from  judicial  sale. 

(a)  The  right  of  redemption  from  a 
Judicial  sale  of  personal  property  does  not 
exist  in  this  state. — Conway  v.  John,  14  C. 
30,  23  P.  170. 

(C)      ACTIONS   FOR   PRICE   OR   VALUE, 
OR  DAMAGES. 

§  66.    Right  of  action. 

(a)  The  tender  of  an  article  manufac- 
tured to  the  purchaser's  order  after  special 
design,  and  plaintiffs  election  to  sue  for  the 
contract  price,  vests  title  in  defendant  for 
the  purposes  of  the  action. — Bond  v.  Bourk, 
64  C.  61,  129  P.  223. 

(b)  Where  the  purchaser  of  a  merchant's 
stock,  in  bulk,  having  made  a  deposit  and 


received  possession,  refuses  to  complete  the 
purchase  and  surrenders  the  goods,  the 
seller,  if  he  would  insist  upon  his  right, 
must  hold  all  the  goods  ready  for  delivery 
upon  payment  of  the  residue  of  the  stipu- 
lated price.  If  he  resumes  business  and  dis- 
poses of  a  substantial  part  of  the  stock  he 
can  neither  enforce  specific  performance  nor 
demand  damages. — McCrea  v.  Ford,  24  A. 
606,  136  P.  466. 

§  67.    Defenses. 

(a)  In  an  action  for  the  price  and  value 
of  goods  the  defendant  alleged  that  he  pur- 
chased the  goods  as  agent  for  B.,  and  it 
appeared  that  some  time  after  the  purchase 
was  made  plaintiffs  rendered  an  account  to 
B.  in  which  he  was  charged  with  the  bal- 
ance of  defendant's  bill,  for  which  action 
was  brought.  There  being  no  evidence  to 
show  that  plaintiffs  agreed  to  accept  B.  as 
their  debtor,  or  that  B.  agreed  to  pay  the 
debt,  the  defendant  was  not  thereby  dis- 
charged.— ^Tiger  V.  Lincoln,  1  C.  395. 

(b)  In  an  action,  by  the  vendor  to  re- 
cover the  price  of  the  thing  sold,  the  defend- 
ant, if  he  would  recoup,  must  give  notice 
thereof.— LiUey  v.  Randall,  3  C.  298. 

(c)  Plaintiffs'  assignors  agreed  to  deliver 
a  certain  quantity  of  lumber  to  defendant 
within  a  specified  time  at  $16  per  thousand; 
$10  to  be  paid  in  cash  at  times  therein  speci- 
fied, and  $6  to  be  credited  on  the  assignor's 
note,  held  by  defendant.  The  assignment 
was  of  all  the  moneys  arising  under  the 
agreement,  so  that  plaintiffs  should  become 
the  payees  as  if  they  were  the  contracting 
parties  therein,  and  was  made  and  accepted 
by  defendant  before  any  money  was  due. 
In  an  action  to  recover  the  $10  per  thou- 
sand for  the  quantity  delivered:  Held,  that 
defendant  could  recoup  his  damages  for  the 
failure  of  plaintiffs'  assignors  to  deliver  the 
quantity  agreed  upon,  as  it  did  not  appear 
that  the  amount  sued  for  became  due  before 
the  damages  were  suffered. — Smith  v.  Wall, 
12  C.  863,  21  P.  42. 

(d)  The  rule  that  a  purchaser  who  in- 
spects goods  before  buying  and  agrees  to 
pay  a  certain  price  therefor,  cannot  intro- 
duce evidence  to  show  the  market  value  of 
such  goods  in  defense  of  an  action  for  the 
purchase  price,  does  not  apply  where  the 
seller  was  guilty  of  fraud  in  the  sale  of  the 
goods. — Hennessey  v.  Damourette,  16  A.  364, 
62  P.   229. 

§  68.    Pleading,  declaration,  complaint,  or  peti- 
tion. 

(a)  Complaint  amounting  to  allegation 
of  unilateral  contract.  In  an  action  by  a 
vendor  against  a  vendee  of  goods  for  refusal 
to  accept  and  pay  for  the  same,  a  complaint 
which  alleges  that  plaintiff  entered  into  a 
contract  with  defendant  to  furnish,  sell  and 
deliver  to  defendant  240,000  bushels  of  char- 
coal at  a  stipulated  price  of  thirteen  cents 
per  bushel,  but  nowhere  alleges  that  defend- 
ant bought,  purchased  or  agreed  to  accept 
or  pay  for  the  same,  or  any  part  thereof, 
states  a  unilateral  contract,  and  is  obnox- 
ious to  a  general  demurrer. — ^Robinson  Con- 
sol.  Min.  Co.  V.  Johnson,  13  C.  268,  22  P.  469. 

(b)  An  averment  that  defendant  is  in- 
debted to  plaintilf  on  an  account  for  goods 
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wAd  and  deliTered  in  a  specified  sum,  and 
that  defendant  has  not  paid  the  same  nor 
any  part  thereof,  is  equivalent  to  an  aver- 
ment that  such  indebtedness  is  due  and  un- 
paid, there  beins  no  averment  as  to  time, 
terms,  or  circumstances  of  payment  indi- 
cating the  contrary. — ^Wilcox  v.  Jamieson,  20 
C.  158,  36  P.  902. 

(c)  It  is  better  practice  in  an  action 
•gainst  a  parent  for  goods  sold  and  deliv- 
ered to  his  child  to  allege  whatever  may  be 
the  truth  in  respect  to  the  matter,  rather 
than  to  put  the  cause  of  action  into  the 
form  of  an  allegation  showing  simply  goods 
sold  and  delivered  to  the  defendant — Charles 
T.  Ballbi.  4  A.  186,  35  P.  279. 

(d)  A  complaint  which  alleges  an  indebt- 
edness in  a  sum  certain  for  goods  sold  and 
delivered  is  sut&cient  to  state  a  cause  of 
action.  It  is  not  necessary  to  aver,  in  terms, 
that  the  debt  is  due,  or  has  not  been  paid. — 
Helgert  v.  Stewart,  20  A.  202,  77  P.  1091; 
Messenger  v.  Wo^e,  20  A.  275,  78  P.  314. 

fes.   Plea  or  answec 

(a)  Nonperformance  by  plaintiff  of  the 
contract  for  sale  of  goods  which  he  relies 
upon  must  be  specially  pleaded. — DeWitt  v. 
WlUiams,  47  C.  475,  107  P.  1080. 

§70.   Issues,  proof  and  vaxiance. 

(a)  There  can  be  no  recovery  for  the 
price  of  an  article  sold  upon  condition  that 
it  shall  not  be  paid  for  unless  certain  re- 
mits occur  from  its  use,  in  the  absence  of 
proof  that  it  fulfilled  the  condiUon.— Holt 
Live  Stock  Co.  v.  Watkins,  21  C.  631,  43  P. 
12L 

(b)  In  an  action  by  a  butcher  against 
the  guarantor  of  a  hotel  keeper  for  meats 
fornished  the  hotel,  it  is  not  competent  evi- 
dence to  show  how  much  meat  had  been  de- 
livered by  the  butcher  to  the  hotel  keeper 
during  a  definite  time  after  the  expiration 
of  the  guaranty  and  while  the  butcher  was 
still  supplying  the  hotel  keeper,  to  show  that 
the  batcher's  meat  bills  for  the  hotel  were 
much  larger  during  the  life  of  the  guaranty 
than  afterwards,  unless  the  offer  had  been 
followed  up  by  a  further  one  to  show  a  fail- 
ure to  deliver  some  of  the  meats  for  which 
the  defendant  was  sued,  or  unless  the  case 
prior  to  the  offer  of  the  evidence  had  shown 
the  non^livery  of  part  of  the  bill  sued  for. 
-aiiford  V.  Gienger,  11  A  83,  52  P.  223. 

(c)  If  in  an  action  by  a  seller  of  goods 
individnally  to  recover  the  price  it  appears 
that  the  contract  was  with  him  as  an  agent 
for  another,  there  can  be  no  recovery  by 
him.— Messenger  v.  Woge,  20  A  275,  78  P. 
314. 

§71.  Evidence. 

(a)  The  mere  presentation  of  a  bill  for 
merdiandise  is  no  proof  of  the  sale  and  de- 
livery of  the  articles. — ^Ashton  v.  Edward 
Thompson  Co..  36  C.  368,  369,  86  P.  697. 

(h)  Proof  of  a  dealer's  custom  to  collect 
his  hois  at  the  first  of  the  month  does  not 
affect  an  issue  as  to  whether  a  specific  agree- 
ment for  a  definite  credit  had  been  entered 
into  between  him  and  a  customer. — D61an 
T.  Paradice,  4  A.  314,  35  P.  987. 


§72.    Presumptions  and  burden  of  proof. 

(a)  In  an  action  for  the  purchase  price 
of  goods,  the  sale  and  delivery  is  the  gist 
of  the  action  and  the  burden  is  upon  the 
plaintiff  to  prove  such  sale  and  delivery. — 
Ashton  V.  Edward  Thompson  Co.,  36  C.  368, 
369,  85  P.  697. 

(b)  In  an  action  for  the  price  of  goods 
purchased  by  a  written  contract  or  order 
where  defendant  answered  that  the  goods 
were  purchased  upon  certain  representations 
and  warranties  which  were  not  true,  and 
the  written  evidence  of  the  contract  dis- 
closes no  such  representations  or  warran- 
ties, the  burden  is  upon  the  defendant  to 
prove  them. — Colorado  Dry  Goods  Co.  v.  W. 
P.  Dunn  Co.,  18  A.  409,  71  P.  887. 

§78.    AdmissibiUty. 

(a)  If  the  action  be  to  recover  the  price 
of  chattels  alleged  to  have  been  sold  by  the 
plaintiff  to  the  defendant  and  the  defendant 
denies  the  sale  and  purchase,  evidence  that 
he  took  and  retained  the  goods  and  mort- 
gaged them  is  admissible  to  overthrow  hid 
contention. — Mount  Lincoln  Coal  Co.  v.  Lane, 
23  C.  121,  46  P.  632. 

(b)  In  an  action  for  the  price  of  a  car- 
load of  potatoes  shipped  to  defendant,  which 
he  refused  to  accept  because  of  the  failure 
of  the  railroad  to  deliver  as  soon  as  he 
desired,  evidence  as  to  a  custom  that  in  such 
sales  the  buyer  had  the  privilege  at  all 
times  to  inspect  the  potatoes  before  receiv- 
ing them,  and  to  reject  them  if  they  were 
not  according  to  the  contract,  was  not  ad- 
missible.—Hill  V.  Fruita  Merc.  Co..  42  C. 
491,  495,  94  P.  354. 

(c)  Where,  in  an  action  for  the  price 
of  hay,  the  written  contract  of  sale  provided 
that  the  weight  of  the  hay  should  be  accord- 
ing to  balers'  weights,  and  there  was  no 
evidence  of  a  modification  or  rescissicm  and 
no  confiict  of  evidence,  but  that  the  hay 
amounted,  according  to  such  weights,  to  the 
quantity  stated  in  the  complaint,  it  was 
proper  to  exclude,  as  immaterial,  evidence 
tendered  by  defendant  to  show  the  weight 
of  the  hay  on  defendant's  scales  after  he 
received  it. — Colorado  Trading  A  Transfer 
Co.  V.  Oliver,  20  A  257,  78  P.  308. 

§74.    Weight  and  sufficiency. 

(a)  In  an  action  for  meats  supplied  by 
a  butcher  to  a  hotel  keeper  from  day  to  day 
upon  orders  from  such  hotel  keeper,  where 
the  orders  were  immediately  placed  in  the 
blotter  or  day  book,  and  afterwards  deliv- 
ered at  the  hotel,  the  testimony  of  the  pro- 
prietor of  the  shop,  and  the  books  of  ac- 
count, which  were  produced,  in  the  absence 
of  countervailing  testimony,  sufficiently  es- 
tablished the  sale  and  delivery  of  the  goods, 
without  producing  the  driver  who  delivered 
the  packages  to  the  hotel. — Clifford  v.  Gien- 
ger, 11  A.  83,  52  P.  223. 

(b)  A  letter  containing  statement  of  the 
price  of  soap  in  10-ounce  bars  is  not  evidence 
from  which  the  price  of  soap  in  12-ounce 
bars  can  be  shown  by  computation.  It  can 
not  be  assumed  that  the  price  of  10  and  12- 
ounce  bars  was  the  same. — Staab  v.  Borax 
Soap  Co.,  12  A.  286,  55  P.  618. 

(c)  In  an  action  against  a  corporation 
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for  goods  sold  to  another  corporation  the 
testimony  of  the  seller  that  the  corporation 
to  whom  the  goods  were  sold  was  afterwards 
called  hy  the  name  of  the  corporation  sued 
is  insufficient  to  sustain  a  Judgment  against 
the  corporation  sued,  where  defendant's  eyi- 
dence  showed  that  the  two  corporations 
were  separate  and  distinct  and  that  defend- 
ant was  not  a  successor  of  the  corporation 
to  whom  the  goods  were  sold. — ^Bullion  Mln. 
Co.  y.  Gates  Iron  Works,  18  A.  473,  72  P.  603. 

§75.    Amount  of  recoTery. 

(a)  Where  a  purchaser  of  personal  prop- 
erty, which  is  to  be  delivered  at  a  specified 
time  and  place  and  at  a  stipulated  price,  re- 
fuses to  receive  and  pay  therefor,  the  sell- 
er's measure  of  damages,  where  no  part  of 
the  purchase  price  has  been  paid  and  the 
property  in  the  meantime  has  declined  in 
price,  is  the  difference  between  the  contract 
price  and  the  current  price  at  the  place  and 
time  of  delivery. — Hassell  Iron  Works  Co.  v. 
Cohen,  36  C.  353,  85  P.  89. 

(b)  The  vendor  of  chattels,  suing  fbr  the 
price,  is  entitled  to  Interest  from  the  day 
when  the  goods  were  accepted,  if  no  other 
day  of  payment  was  appointed. — Denver 
Pressed  Brick  Co.  v.  Young,  49  C.  498,  602, 
113  P.  499. 

(c)  The  rule  is  practically  universal  in 
this  country  that  where  a  purchaser  refuses, 
without  legal  justification,  to  accept  an  arti- 
cle manufactured  to  his  order,  after  special 
design,  the  vendor  may,  at  his  election,  hold 
the  article  for  the  purchaser  and  recover  the 
contract  price  with  interest. — Bond  v.  Bourk, 
54  C.  61,  129  P.  223. 

§  76.    Trial— questions  for  jury. 

(a)  In  an  action  for  the  value  of  hay 
cut  by  plaintiffs  for  defendants  and  stacked 
on  defendants'  premises  and  which  was  de- 
stroyed by  fire  before  it  was  measured  to 
determine  the  amount  on  which  to  compute 
the  purchase  price,  where  the  issue  was  a& 
to  whether  the  delivery  was  complete  before 
the  measurement,  or  whether  the  measure- 
ment was  a  condition  precedent  to  delivery, 
and  the  evidence  as  to  when  and  how  the 
measurement  was  to  be  made  was  confiict- 
ing  and  was  submitted  to  the  jury  under 
proper  instructions,  the  verdict  of  the  jury 
in  favor  of  plaintiffs  will  not  be  disturbed. 
—Young  V.  Minkler,  14  A.  204,  59  P.  622. 

(b)  In  an  action  on  a  contract  it  ap- 
peared that  plaintiff  contracted  to  sell  de- 
fendant hay  at  $8  per  ton,  "baler's  weights," 
and  that  the  hay  was  received  by  defendant 
in  his  yard,  and  that  the  hay,  according  to 
balers'  weights,  was  of  the  quantity  alleged 
in  the  complaint,  and  that  the  balance  due 
therefor  was  the  amount  claimed.  Held,  that 
there  was  no  question  for  the  jury. — Colo- 
rado Trading  &  Transfer  Co.  v.  Oliver,  20 
A.  267,  78  P.  308. 

§  77.    Instructions. 

(a)  In  an  action  against  a  railroad  com- 
pany for  the  price  of  piling  where  the  evi- 
dence was  that  the  piling  was  to  be  consid- 
ered delivered  "when  taken  by  defendant,  ac- 
cepted and  used,"  an  instruction  that  defend- 
ant was  not  liable  for  the  piling  until  it  was 
"accepted  for  use,"  was  not  such  a  departure 


from  the  evidence  as  was  calculated  to  mis- 
lead  the  jury  or  convince  them  that  merely 
placing  the  piling  on  defendant's  right  of 
way  was  such  delivery  as  would  render  de- 
fendant liable  therefor. — ^Florence  A  Cripple 
Creek  R.  Co.  v.  Tennant,  32  C.  71,  75  P.  410. 

Vm.    REMEDIES  OF  BUYER. 

(A)     ACTIONS   FOR   BREACH    OF    CON- 

TRACT  OR  WARRANTY  AND 

COUNTER-CLAIMS. 

§78.    Remedies  of  buyer  in  general. 

(a)  In  case  of  fraudulent  representations 
about  the  quality  of  the  thing  purchased, 
the  vendee  may  rescind  the  sale,  or  he  may 
retain  the  property  and  recover  damages  for 
the  fraud,  or  he  may  recoup  damages  if  sued 
by  the  vendor  for  Uie  price. — ^LiUey  v.  Ran- 
dall, 3  C.  298. 

(b)  Upon  discovery  of  fraud  in  a  con- 
tract of  sale,  the  vendee  has  his  election  to 
rescind  the  sale  and  return  the  property,  or 
to  retain  the  property  and  prosecute  his 
claim  for  damages,  either  by  original  action 
or  as  a  counter-claim  to  an  action  against 
him  for  the  purchase  money  brought  by  the 
party  committing  the  fraud. — Herfort  v.  Cra- 
mer, 7  C.  483,  4  P.  896;  Goodale  v.  Middaugh, 
8  A.  223,  46  P.  11;  Patent  Title  Co.  v.  Strat- 
ton,  89  F.  176. 

§  79.    Conditions  precedent. 

(a)  Where  on  a  contract  to  deliver  goods 
the  parties  receive  and  deliver  them  in  lots 
as  convenient  and  not  according  to  the  con- 
tract the  vendee  cannot  sue  for  non-delivery 
of  the  balance  until  after  demand  for  such 
balance. — ^Widner  v.  Walsh,  3  C.  549. 

(b)  No  intermediate  covenantee  can  sue 
his  covenantor  until  he  himself  shall  have 
been  compelled  to  pay^lamages  upon  his  own 
warranty. — Myers  v.  Bowen,  3  A.  538,  34  P. 
585. 

(c)  In  an  action  for  damage  for  failing 
to  deliver  wheat  as  per  agreement  where  the 
contract  stipulated  that  the  seller  was  to 
draw  on  the  buyer  for  the  price  after  ship- 
ment, it  was  not  necessary  that  plaintiff 
should  have  made  tender  of  the  purchase 
price  before  bringing  his  action  for  dam- 
age.— Crystal  Flouring  Mills  Co.  v.  Butter- 
field,  15  A.  246.  61  P.  479. 

§  SO.    Right  of  recoupment. 

(a)  When  goods  have  been  sold  with  a 
warranty  of  quality,  and  those  delivered, 
though  inferior  to  the  stipulation,  are  re- 
tained by  the  vendee,  the  latter  may  either 
pay  the  price  and  have  his  action  for  the 
breach  of  warranty,  or  he  may  recoup  his 
■damages  in  the  vendor's  action  for  the  price. 
—Smith  V.  Mayer,  3  C.  207. 

(b)  In  an  action  for  a  balance  of  the 
purchase  price  of  merchandise,  to  which  de- 
mand no  defense  is  interposed,  but  the  de- 
fendant seeks  to  recoup  damages  in  a  greater 
sum  on  account  of  the  non-delivery  of  other 
goods  ordered  of  the  plaintiff  for  an  alleged 
particular  line  of  custom,  defendant's  fail- 
ure to  show  either  a  demand  for  such  goods, 
the  loss  of  sales  by  reason  of  their  non- 
delivery, or  that  he  could  have  made  any 
sales  of  the  goods  had  they  been  received 
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at  the  time  required,  leaves  his  claim  on- 
supported,  and  a  verdict  in  his  favor  is  un- 
warranted.— Wachsmuth  &  Co.  v.  Heil,  1  A. 
196.  28  P.  17. 

§  81.    Pleading  declaration,  complaint,  or  peti- 
tion. 

(a)  An  answer  which  alleges  that  plain- 
tiff and  his  agent  made  to  defendant,  as  a 
statement  of  fact  and  not  of  opinion,  a 
positive  affirmation,  at  the  time,  and  as  part 
of  a  contract  of  sale,  that  an  automobile  sold 
was  in  firstclass  condition,  and  that  it  was 
suitable  for  the  particular  purpose  for  which 
defendant  wanted  it.  of  which  plaintiff  was 
advised,  and  further  alleging  that  it  was 
not  In  that  condition,  which  defendant  after- 
wards discovered,  sufficiently  sets  forth  an 
express  warranty  and  its  breach. — Mastin  v. 
Bartholomew,  41  C.  328,  334,  92  P.  682. 

(b)  In  an  action  for  damage  by  a  buyer 
against  a  seller  for  failing  to  deliver  wheat 
as  per  contract,  a  complaint  that  set  forth 
the  contract  and  its  breach  and  alleged  that 
thereby  plaintiff  had  been  deprived  of  divers 
great  gains  and  profits  which  otherwise 
would  have  accrued  to  plaintiff  from  the 
delivery  of  said  wheat,  and  had  sustained 
damage  in  a  certain  sum,  was  a  sufficient 
allegation  of  damages  as  against  a  general 
demurrer  or  motion  to  exclude  evidence. — 
Crystal  Palace  Flouring  Co.  v.  Butterfield. 
15  A.  246.  61  P.  479. 

(c)  In  an  action  in  tort,  for  the  breach 
of  an  express  warranty  that  bonds  sold  to 
plaintiff  were  genuine  and  valid  bonds  of  a 
municipality,  when  in  fact  they  were  for- 
geries, and  false  and  fraudulent,  to  which 
was  joined  a  declaration  in  deceit  on  the 
same  cause  of  action,  the  warranty  is  the 
gist  of  the  action,  and  it  is  not  necessary  to 
allege  or  to  prove  a  scienter, — Shippen  v. 
Bowen.  122  U.  S.  575. 

§  82.    Issues,  proof  and  variance. 

(a)  In  an  action  for  failure  to  deliver  a 
specific  grade  of  corn  alleged  to  have  been 
purchased,  where  plaintiff  produced  no  evi- 
dence as  to  the  market  value  of  that  grade 
of  corn,  defendant  was  entitled  to  a  non- 
suit—Schon-Klingstein  Meat  &  Grocery  Co. 
V.  Snow,  43  C.  640.  96  P.  182, 

(b)  In  an  action  for  breach  of  contract 
for  the  sale  of  goods  plaintiff  must  prove 
the  amount  of  his  damages,  otherwise, 
though  breach  of  contract  is  clearly  ^hown. 
he  is  entitled  to  nominal  damages  only. — 
Staab  V.  Borax  Soap  Co.,  12  A.  286,  55  P. 
618. 

§83.    Evidence,  presumptions  and  burden  of 
proof. 

(a)  In  an  action  to  recover  damages  for 
a  failure  to  deliver  cattle  pursuant  to  a  con- 
tract of  sale,  evidence  of  the  value  of  such 
cattle  in  a  foreign  market  cannot  be  received 
upon  the  question  of  damages,  unless  it  ia 
averred  in  the  declaration  that  the  cattle 
were  bought  for  that  market. — Cofield  v. 
Clark,  2  C.  101. 

(b)  The  admission  of  oral  evidence  of  a 
warranty,  not  so  comprehensive  as  the  writ- 
ten warranty,  could  not  prejudice  the  war- 
rantor in  an  action  against  him,  and  is  not 
a  ground  of  reversal.— Huston  v.  Plato,  3 
C.  402. 


(c)  In  an  action  by  a  buyer  for  breach 
of  contract  to  deliver  chattels,  the  burden 
of  proof  is  on  plaintiff  to  show  the  amount 
of  damages. — Schon-Klingstein  Meat  &  Gro- 
cery Co.,  43  C.  538,  96  P.  182. 

(d)  In  an  action  for  damages  for  the 
failure  of  defendant  to  deliver  cattle  accord- 
ing to  his  contract  of  sale,  a  complaint  which 
set  forth  in  a  general  way  the  expense  and 
loss  to  plaintiff,  might  have  been  required 
to  be  made  more  specific  upon  motion,  but, 
in  the  absence  of  such  motion,  evidence  that 
plaintiff  had  paid  out  money  for  pasture  on 
which  to  put  the  cattle  when  gathered  and 
employed  men  to  assist  in  searching  the 
range  for  them,  and  that  such  expense  was 
incurred  by  agreement  with  defendant's 
agent  who  represented  defendant  in  the  sale, 
was  admissible. — ^Parrer  v.  Caster,  17  A. 
41,  67  P.  171. 

§84.    Damages — measure  of  damages  in  gen- 
eral. 

(a)  Where  the  purchase  money  was  paid 
at  the  time  of  sale,  the  measure  of  dam- 
ages is  not  the  amount  of  the  purchase 
money,  nor  the  sum  which  might  have  been 
obtained  upon  sale  of  the  goods  at  any  time 
after  the  day  of  sale  and  prior  to  the  trial, 
but  the  value  at  the  time  and  place  of  de- 
livery, with  interest  to  the  day  of  trial. — 
Cofield  V.  Clark,  2  C.  101. 

(b)  Where  a  purchase  of  goods  was  In- 
duced by  fraudulent  representations,  the  pur- 
chaser may  retain  the  goods  and  claim  com- 
pensation for  damages,  the  measure  of  which 
would  be  the  difference  between  the  actual 
value  of  the  goods  and  what  they  would 
have  been  worth  if  the  representations  had 
been  true;  but  the  purchaser  cannot  sell  the 
goods,  retain  the  money  and  repudiate  his 
indebtedness  on  the  ground  that  the  contract 
was  void  as  against  public  policy. — Pike's 
Peak  Paint  Co.  v.  Masury  &  Son,  19  A.  286, 
74  P.  796. 

(c)  Where  the  buyer  sues  upon  a  general 
warranty  of  personal  property  sold,  he  re- 
covers the  difference  between  the  actual 
value  of  the  thing,  and  its  value  in  case  it 
had  been  as  warranted.  If  he  rescinds  the 
sale  he  recovers  what  has  been  paid  on  ac- 
count of  the  purchase,  plus  all  damage  sus- 
tained by  reason  of  the  failure  of  the  article 
to  comply  with  the  representations  upon 
which  it  was  purchased. — Shaw  v.  Water 
Supply  A  Storage  Co.,  23  A.  110.  128  P.  480. 

(d)  Executory  sale  of  a  stock  of  mer- 
chandise and  a  deposit  made  by  the  pur- 
chaser. •  The  latter  alleging  fraud  upon  the 
part  of  the  seller  abandoned  the  sale  and 
sued  for  his  deposit.  He  was  allowed  in- 
terest from  the  date  of  the  sale. — McCrea  v. 
Ford.  24  A.  506,  135  P.  465. 

(e)  The  purchase  of  a  merchant's  stock 
is  rescinded  by  the  purchaser  for  alleged 
frauds  of  the  seller  inducing  the  purchase. 
He  surrenders  possession,  which  the  vendor 
accepts,  resunring  business  and  disposing  of 
a  subsUntial  part  of  the  stock.  The  pur- 
chaser recovers  his  deposit. — Id. 

§86.    Breach  of  contract  to  deliver. 

(a)  On  sale  of  cattle  to  butcher  where 
the  seller  being  unable  to  supply  cattle,  al- 
lowed the  butcher  to  supply  himself  from 
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the  market  and  to  charge  the  dillerenoe  to 
the  seller,  such  charge  should  be  the  differ- 
ence between  the  contract  price  and  the 
price  of  merchantable  Colorado  beef  at  the 
time  of  the  purchase. — Cole  ▼.  Cheoyenda.  4 
C.  17. 

(b)  In  an  action  by  a  buyer  for  breach 
of  contract  to  deliver  chattels,  the  measure 
of  damages  is  the  difference  between  the 
contract  price  and  the  market  value  of  the 
articles  when  they  should  have  been  deliv- 
ered.—Schon-Klingstein  Meat  &  Grocery  Co. 
V.  Snow,  48  C.  688,  96  P.  182. 

(c)  The  measure  of  dunages  for  breach 
of  a  contract  for  the  sale  of  goods  is  the 
difference  between  the  contract  price  and 
the  market  value  of  the  article  at  the  time 
when  it  should  have  been  delivered. — Staab 
V.  Borax  Soap  Co.,  12  A.  286,  66  P.  618. 

§86.    Breach  of  warranty. 

(a)  The  measure  of  damages  for  a  breach 
of  warranty  in  the  sale  of  a  chattel  is  the 
same  whether  the  action  sound  in  tort,  or 
in  contract,  and  should  be  governed  by  the 
ordinary  rule.—Huston  v.  Plato,  3  C.  402. 

(b)  When  the  vendee  of  an  animal,  after 
discoverinis  its  unsoundness,  tenders  it  back 
to  the  vendor,  who  declines  to  accept  it,  the 
vendee  may  recover  the  expense  of  keeping 
over  such  reasonable  time  as  will  be  neces- 
sary to  make  a  fair  sale. — Id. 

(c)  In  an  action  to  recover  the  price  of 
goods  purchased,  the  measure  of  damages  is 
the  difference  between  the  value  which  the 
articles  sold  would  have  had  in  the  market 
at  the  time  of  sale  and  delivery,  if  they  had 
corresponded  with  the  guaranty — and  their 
actual  value  with  the  defects. — Smith  v. 
Mayer,  8  C.  207. 

(d)  In  an  action  for  breach  of  warranty 
of  title  in  the  sale  of  certain  shares  of  stock 
in  a  corporation,  the  measure  of  damage  is 
the  purchase  price  paid  for  the  stock  with 
interest,  and  not  the  value  of  the  stock  and 
dividends  paid  thereon. — Morgan  v.  Hendrie 
Bros.  A  Bolthoff,  84  C.  25,  81  P.  700. 

(e)  The  measure  of  damage  on  breach 
of  warranty  of  chattels  is  the  difference  be- 
tween the  value  of  the  goods  in  the  posses- 
sion of  the  purchaser,  and  the  agreed  pur- 
chase price. — Canon  City  Elec.  L.  A  P.  Co. 
V.  Medart  Patent  Pulley  Co.,  11  A.  800,  52 
P.  1080. 

(f)  Where  machinery  was  sold  to  be  de- 
livered on  the  cars  at  the  place  of  sale,  and 
the  warranty  was  that  if  the  goods  should 
fall  short  of  the  representations,  the  seller 
would  replace  them  or  refund  the  purchase 
money,  the  purchaser  was  not  entitled,  on 
breach  of  the  warranty,  to  recover  of  the 
seller  freight,  expense  of  placing,  or  damage 
resulting  from  an  attempt  to  use  the  ma- 
chinery.— Canon  City  Blec.  L.  A  P.  Co.  v. 
Medart  Patent  Pulley  Co.,  11  A.  800,  52  P. 
1080. 

(g)  In  an  action  for  breach  of  warranty 
on  the  sale  of  a  piano,  the  measure  of  dam- 
age, if  any,  was  the  difference  between  the 
purchase  price  of  the  instrument  and  its  ac- 
tual value  in  Its  defective  condition,  if  the 
purchase  price  had  been  fully  paid,  and  if 
not,  if  the  payment  exceeded  the  value  of 
the  instrument,  the  measure  would  have 
been  such  excess  only,  and  the  court  prop- 


erly refused  an  instruction  asked  by  plain- 
tiffs to  the  effect  that  if  they  found  a  breach 
of  warranty,  defendant  was  liable  for  the 
full  amount  of  money  paid  by  plaintiifs.— 
TiUey  v.  Montelius  Piano  Co..  15  A.  204, 
61  P.  488. 

§87.    Special  damages. 

(a)  Where  an  article  is  bought  for  a 
specific  purpose  known  to  both  parties,  spe- 
cial damages  for  the  non-delivery  may  be  al- 
lowed in  exception  to  the  ordinary  rule  al- 
lowing only  value  and  interest — Cofield  v. 
Clark,  -2  C.  112. 

(b)  In  an  action  to  recover  the  price  of 
goods  purchased,  the  measure  of  damages 
would  be  the  difference  between  the  value 
of  the  thing  sold  at  the  date  of  the  sale, 
and  what  the  value  would  have  been  had 
the  representations  been  true,  with  such 
special  damages  as  were  the  natural  and 
probable  consequences  of  the  fraud. — ^Lilley 
V.  Randall.  8  C.  298. 

(c)  Ordinarily  the  damages  for  failure 
to  comply  with  a  contract  for  the  sale  of 
chattels  is  the  difference  between  the  con- 
tract price  and  the  market  price;  but,  if 
like  chattels  are  not  to  be  had,  and  the 
vendor  knows  that  the  purchaser  intended 
them  for  a  special  purpose,  he  is  liable  for 
any  special  damages  resulting  from  his  fail- 
ure to  deliver,  which  are  the  natural  conse- 
quences of  his  default,  e.  g.,  where  hay  is 
purchased  to  feed  cattle,  and,  by  the  seller's 
refusal  to  deliver,  the  buyer  is  compelled 
to  drive  his  cattle  to  a  great  distance  to 
procure  feed  for  them,  and  losses  are  sus- 
tained from  the  shrinkage  of  the  cattle  and 
the  death  of  some  by  starvation. — ^Richner 
V.  Plateau  Live  Stock  Co.,  44  C.  802,  98  P. 
178. 

§88.    Trial,  instructions. 

(a)  In  an  action  for  damage  for  breach 
of.  warranty  of  sale,  where  plaintiffs  had 
paid  only  part  of  the  purchase  price,  an 
instruction  that  the  measure  of  damage 
would  be  the  difference  between  the  value 
of  the  piano  as  purchased  and  its  value  in 
its  defective  condition,  if  erroneous,  was  an 
error  in  plaintiffs'  favor,  and  cannot  be  com- 
plained of  by  plaintiffs. — Tilley  v.  Montelius 
Piano  Co.,  15  A.  204,  61  P.  483. 

§  89.    Questions  for  jury. 

(a)  In  an  action  for  damage  for  breach 
of  warranty  of  sale,  the  question  as  to 
whether  there  was  a  breach  of  warranty  is 
one  of  fact  for  the  Jury  to  determine,  and 
where  the  Jury  has  found  a  verdict  upon 
conflicting  evidence  and  there  is  evidence  to 
sustain  the  verdict,  it  will  not  be  disturbed 
on  appeal. — Tilley  v.  Montelius  Piano  Co., 
15  A.  205,  61  P.  488. 

IX.    CONDITIONAL  SALES. 

§90.    Nature  of  sales  on  condition. 

(a)  A  sale  of  sheep  by  written  contract 
wherein  it  was  stipulated  that  the  sheep 
were  to  remain  the  property  of  the  vendor, 
but  the  vendee  gave  his  unconditional  prom- 
issory note  for  the  purchase  price,  and  was 
authorized  by  the  contract  to  sell  the  sheep, 
he  agreeing  to  promptly  pay  the  proceeds 
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of  sale  to  the  vendor,  was  an  absolute  and 
not  a  conditional  sale. — Clark  v.  Bright,  80 
C.  199,  69  P.  506. 

(b)  Wherever  the  terms  of  the  contract 
impose  an  unconditional  liability  on  the 
vendee  to  pay  the  purchase  price,  the  sale 
must  be  taken  to  be  absolute  and  not  con- 
ditional.—Tufts  V.  Beach,  8  A.  33,  44  P.  771. 

§91.  Conditional  sales  distinguished  from 
other  transactions,  lease  or  contract 
of  hiring. 

(a)  A  written  contract  stipulating  for  a 
lease  of  personal  property,  valued  at  a  fixed 
sum,  with  an  agreement  for  monthly  pay- 
ments, providing  that  if  the  lessee  should 
be  in  default  she  would  return  it  or  pay  in- 
terest on  the  deferred  installments  at  the 
owner's  option;  that  the  property  should  not 
be  removed  from  the  premises;  that  no 
agreement  of  sale  should  be  implied,  and 
that  no  sale  of  it  should  be  valid  without 
the  owner's  receipt,  is  to  be  construed  as  a 
conditional  sale  and  not  a  chattel  mortgage. 
— Cterow  V.  Castello,  11  C.  560.  19  P.  605. 

(b)  A  contract  reciting  that  S.  desired 
to  have  the  "use"  of  plaintifTs  building  and 
saloon  fixtures,  and  to  become  "the  owner 
of  said  fixtures  when  fully  paid  for,"  pro- 
vided that  S.  could  use  the  premises  for  a 
specified  term;  that  he  should  make  speci- 
fied monthly  payments  to  plaintiff,  until  the 
total  pasrments,  after  deducting  monthly 
ground  rent,  should  equal  the  cost  of  the 
building,  fixtures,  etc.,  and  8  per  cent  per 
annum  interest  thereon;  that  S.  should  then 
be  deemed  the  owner  of  the  fixtures;  that 
S.'s  failure  to  make  the  monthly  pasrments 
should  evidence  a  relinquishment  of  his 
rights  under  the  contract  Held,  a  condi- 
tional sale  of  the  fixtures,  and  not  a  lease 
thereof. — Coors  v.  Reagan,  44  C.  126,  96  P. 
966. 

§  92.  Construction  and  operation  of  conditions 
as  between  parties. 

(a)  In  determining  whether  an  arrange- 
ment under  which  chattels  have  been  de- 
livered constituted  a  conditional  or  an  ab- 
solute sale,  with  a  reservation  of  a  lien, 
the  entire  transaction  must  be  considered 
and  its  legal  effect  ascertained,  not  alone  by 
any  particular  provision  in  the  written  con- 
tract, but  from  all  the  stipulations  contained 
therein,  as  well  as  the  notes  given  in  con- 
nection therewith. — ^A.  H.  Andrews  ft  Co.  v. 
Colorado  Sav«  Bank,  20  C.  313,  36  P.  902. 

(b)  To  pass  the  title  to  goods,  the  vendor 
must  agree  to  sell,  and  the  vendee  to  pur- 
chase. Defendant  executed  a  writing  ad- 
dressed to  plaintiff,  as  follows:  "I  have 
this  day  bought  of  you  ten  barrels  of  whis- 
key in  bond  and  received  a  warehouse  cer- 
tificate covering  said  whiskey,  as  follows: 
(Followed  by  a  description.)  Cash,  $21.00. 
Notes,  $250.00.  Which  whiskey  or  its 
equivalent  may  be  sent  upon  my  order,  and 
the  approval  of  your  home  ofllce."  The  de- 
fendant also  executed  his  promissory  note 
to  plaintiff,  and  received  two  warehouse  cer- 
tificates, executed  by  plaintiff,  each  of  which 
stated,  that  plaintiff  had  on  hand  in  stor- 
age, five  barrels  of  whiskey,  describing  it, 
"deliverable  as  agreed,  only  on  return  of  this 
certificate  properly  indorsed,   and   on   pay- 


ment of  the  purchase  price  hereof,  at  our 
main  office,  and  government,  state,  and 
county  taxes,  and  storage,"  at  a  rate  speci- 
fied. "Damage  by  fire,  leakage,  shrinkage, 
or  transportation  at  purchaser's  risk."  Each 
certificate  was  endorsed  "Not  until  this  cer- 
tificate has  been  actually  delivered  to  us  will 
any  of  the  whiskey  be  delivered  or  shipped." 
Held,  that  inasmuch  as  the  goods  were  never 
actually  delivered  and  were  not  to  be  shipped 
until  defendant  ordered  the  shipment,  and 
returned  the  certificate,  that  even  then  his 
order  might  be  rejected  by  plaintiff,  the 
transaction  was  not  a  c(Mnpleted  sale.  And 
defendant  having  returned  the  certificates' 
requesting  their  cancellation,  it  was  held 
there  could  be  no  recovery  on  the  note. — 
Valley  Dew  Distilling  Co.  v.  Messner,  50  C. 
451,  455.  115  P.  531. 

(c)  Notwithstanding  the  agreement  pro- 
vides that  the  title  shall  remain  in  the  ven- 
dor until  full  pasrment,  thus  evidencing  an 
intent  to  make  the  sale  conditional,  such  in- 
tention may  be  rebutted  by  the  terms  and 
stipulations  of  the  notes  given  in  pursuance 
of  the  agreement. — Gates  Iron  Works  v. 
Cohen,  7  A.  341.  43  P.  667. 

(d)  To  constitute  a  sale  of  personal  prop- 
erty a  conditional  one,  an  optional  payment 
of  the  purchase  price  is  as  essential  as  the 
conditional  passing  of  the  title.  Where  the 
property  was  delivered  and  an  unconditional 
promissory  note  was  given  for  the  purchase 
price,  it  was  an  absolute  and  not  a  condi- 
tional sale,  notwithstanding  a  condition  was 
attached  to  the  note  reciting  that  the  title 
to  the  property  remained  in  the  vendor  till 
the  note  was  paid,  and  in  case  of  default 
might  be  taken  back  at  the  expense  of  the 
maker. — First  Cong.  Church  v.  Grand  Rapids 
School  Fur.  Co.,  15  A.  46,  60  P.  948. 

§93.    Operation  and  effect  of  conditions  as  to 
third  persons,  in  generaL 

(a)  A  contract  providing  for  a  secret  lien 
may  be  good  as  between  the  parties,  but  is 
void  as  against  creditors.  George  v.  Tufts, 
5  C.  162,  overruled.— Jones  v.  Clark,  20  C. 
353.  38  P.  371;  Weber  v.  Diebold  Safe  & 
Lock  Co.,  2  A.  68,  29  P.  747. 

(b)  The  condition  that  title  shall  not 
vest  in  the  purchaser  until  payment  of  the 
price  is  valid  as  against  those  who  purchase 
the  same  with  notice  of  the  condition,  and 
creditors  who  become  such  with  knowledge 
of  the  vendor's  rights,  and  where  no  false 
credit  has  been  induced  by  the  ostensible 
ownership  and  possession  of  the  vendee. 
George  v.  Tufts.  5  C.  162,  overruled. — ^Jones 
V.  Clark,  20  C.  353,  38  P.  371;  Buchanan  v. 
Scandia  Plow  Co.,  6  A.  34.  39  P.  899;  Singer 
Mfg.  Co.  V.  Converse,  23  C.  247,  47  P.  264. 
Compare  Weber  v.  Diebold  Co.,  2  A.  68, 
29  P.  747. 

(c)  Secret  liens,  which  treat  the  vendor 
of  personal  property  who  has  delivered  pos- 
session of  it  to  the  purchaser  as  the  owner 
until  the  payment  of  the  purchase  money, 
are  constructively  fraudulent  as  to  creditors, 
and  the  property,  so  far  as  their  rights  are 
concerned,  is  considered  as  belonging  to  the 
purchaser  in  possession. — Coors  v.  Reagan. 
44  C.  126,  96  P.  966;  Puzzle  Min.  ft  Red.  Co. 
V.  Morse  Bros.  Mach.  &  Supply  Ca,  24  A. 
74,  181  P.  791. 


Digitized  by 


Google 


3483 


SALES-SCHOOLS 


OAQA 
oxOS 


(d)  One  who  sells  mining  machinery  to 
the  lessee  of  mining  property  is  under  duty 
to  inform  himself  of  the  terms  of  the  lease. 
Failing  so  to  do,  he  is  affected  by  a  provision 
of  the  lease  that  additions  made  by  the  lessee 
become  parcel  of  the  realty. — Puzzle  Min.  A 
Red.  Co.  y.  Morse  Bros.  Mach.  ft  S.  Co.,  24  A. 
74,  131  P.  79L 

{94.    Performance  or  breach  of  conditions. 

(a)  A  sale  of  chattels  was  made  condi- 
tioned upon  payment  of  the  price  at  a  cer- 
tain time.  The  bill  of  sale  and  other  papers 
were  deposited  with  a  third  person  and  the 
sale  was  only  to  be  consummated  upon  the 
contingency  of  the  payment  of  the  consid- 
eration, which  nerer  occurred.  In  the  mean- 
while the  vendor  remained  in  possession; 
Held,  the  title  of  the  property  did  not  pass. 
—McDonald  v.  HalUcy,  5  A.  438,  38  P.  993. 

§95.    Semedies  of  seOer,  against  third  per- 
sons. 

(a)  The  owner  can  recover  property 
from  a  vendee  of  the  purchaser  under  a 
contract  of  conditional  sale,  having  knowl- 
edge of  the  non-compliance  with  its  terms 
and  conditions. — Qerow  v.  Castello,  11  C. 
660,  19  P.  505. 

(b)  Under  sec.  2027,  Mills'  Stats.,  if  a 
conditional  sale  is  rescinded,  the  seller,  to 
prevail  against  the  buyer's  creditors,  is 
bound  to  immediately  take  and  keep  actual 
and  continued  possession  of  the  personalty. 
— Coors  V.  Reagan,  44  C.  126,  96  P.  966. 

SAVmOS  BANKS. 

See  "Banks  and  Banking,"  sees.  66-69. 

SCANDAL. 

Scandalous  matter  in  pleading  as  contempt, 
see  "Contempt,"  sec.  9. 

Scandalous  matter  in  pleading,  see  "Plead- 
ing," sec.  24. 

SCHEDULE. 

In  deed  of  assignment,  see  "Assignments  for 
Benefit  of  Creditors,"  sec.  23. 

SCHOOLS. 

I.    Schools  and  School  Distbicts. 
(a)     establishment  and  maintenance. 

§   1.    School     funds — constitutional     and 
statutory  provisions. 

§   2.    Control  of  school  districts^  by  legis- 
lature. 

S    3.    Alteration  and  creation  of  new  dis- 
tHcts. 

§   4.    Operation  and  effect 

§   5.    Closing  school — appeal. 

i   6.    Power  of  state  hoard  of  education 
upon  appeal. 

§    7.    County  superintendent  of  schools — 
duties  and  services. 

§   8.    Accounts,   expenses,   and   com- 
pensation. 

I   9.    District  and  local  officers. 

§10.    District  property,  contracts,  and  li- 
abilities  in  general. 


1 11.  Duty  to  estabUMh  school. 

1 12.  District  debts  and  securities  in  gen- 

eral. 

1 13.  Payment  for  tuition. 

i  14.  School  taxes,  in  generoL 

1 15.  Compelling  levy  of  tax. 

1 16.  Persons  and  property  liable. 

117.  Lien. 

1 18.  Contest  of  validity  of  tax. 

(b)      claims    against   OISTBICr,   AND   ACTIONS 
IN  GBNBIAL. 


119. 


and     allowance     of 


Presentation 

claims. 
Actions  in  general. 
Pleading. 

Time  to  sue  and  limitations. 
Execution  of  appeal  bond. 


120. 
121. 
i22. 
§23. 

(C)      TEACHEBS. 

124.  Certificate  or  license. 

125.    Validity. 

§26.    Requisite    to    appointment    or 

employment. 

I  27.    Revocation. 

§  28.    Contracts  of  employment. 

i  29.    Suspension  and  removal. 

5  30.    Notice. 

f  31.    Actions  for  damages  or  wages. 

§  32.  Injunction  to  prevent  hiring  or  dis- 
charge. 

Right  to  condemn  land  for  site  for  school- 
house,  see  "Eminent  Domain,"  sec  3. 

Property  exempt  from  mechanics'  liens,  see 
"Mechanics'  Liens,"  sec.  6. 

Local  or  special  laws  as  to,  see  "Statutes," 
sec.  44. 

STalidity  of  titles  of  acts  relating  to,  see 
"Statutes,"  sec.  58. 

Exemptions  from  taxation,  see  "Taxation," 
sec.  39. 

L    SCHOOLS  AND  SCHOOL  DISTRICTS. 

(A)     ESTABLISHMENT  AND  MAINTE- 
NANCE. 

§1.  School  funds— constitutional  and  statu- 
tory proYisions. 

(a)  When  school  funds  vest  in  the  dis- 
trict organization.  Construction  of  O.  S., 
sec.  3067.— Cooke  v.  School  Dist  No.  12,  12 
C.  453,  21  P.  496. 

(h)  A  legislative  act  providing  for  a  loan 
of  $650,000  of  the  public  school  fund  of  the 
state  to  the  general  revenue  funds  of  1887, 
1888  and  1889,  without  providing  any  defi- 
nite time,  means  or  security  for  the  repay- 
ment thereof,  would  be  unconstitutional. — 
Loan  of  School  Fund,  In  re,  18  C.  196,  32 
P.  273. 

(c)  Sec.  2,  art.  IX,  of  the  constitution, 
is  mandatory  and  requires  affirmative  action 
on  the  part  of  the  legislature  to  the  extent 
and  in  the  manner  specified,  and  is  not  a 
limitation  of  its  power  to  provide  free 
schools  for  children  under  the  age  of  six 
years. — Kindergarten  Schools,  In  re,  18  C. 
234.  32  P.  422. 

§  2.  Control  of  school  districts  by  legislature, 
(a)  School  districts  being  public  agen- 
cies, they  and  their  directors  are  subject  to 
legislative  control,  save  as  the  legislative 
power  may  be  limited  by  the  constitution. — 
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Schocd  District  No.  16  y.  Union  High  School, 
2S  A.  610.  139  P.  1039. 

§3.    Alteration  and  creation  of  new  districts. 

(a)  The  titles  of  the  acts  (Sessicm  Laws 
1903,  iiages  159  and  164),  being  "An  act  to 
amend  an  act  to  establish  the  county  of 

•  •  •  "  are  sufficient  to  include  the  pro- 
Tisiona  for  the  reorganisation  of  school  dis- 
tricts and  chansiug  the  boundary  lines  of 
said  districts  to  correspond  with  the  bound- 
aries of  the  new  counties  created,  and  ad- 
justing the  property  rights  of  the  new  dis- 
tricts and  providing  a  method  of  determin- 
ing the  amount  of  indebtedness  due  from  one 
district  to  another. — School  Dist.  No.  1  in 
City  and  County  of  Denyer  y.  School  Dis- 
trict No.  7  in  Arapahoe  County,  33  C.  43,  78 
P.  690. 

(b)  After  the  county  superintendent  of 
public  schools  has  passed  upon  a  petition  to 
organize  a  new  school  district  out  of  a  por- 
tion of  one  or  more  old  districts  and  has 
detennined  that  the  school  interests  of  the 
districts  affected  will  be  best  promoted  by 
the  organisation  of  such  new  district,  the 
sole  power  to  determine  the  question  as  to 
whether  or  not  the  district  shall  be  organ- 
ised and  the  boundaries  of  the  district,  is 
In  the  electors  of  the  proposed  district. 
Neither  the  board  of  directors  of  the  school 
district,  the  county  superintendent  of  schools 
nor  the  state  board  of  education  can  organ- 
ise a  school. district,  or  change  its  proposed 
or  established  boundaries  except  where  the 
boundaries  are  found  to  be  conflicting. — 
People  ex  reL  School  Dist  No.  5  in  Mineral 
County  y.  Van  Horn,  20  A.  215,  77  P.  978. 

§4.    Operation  and  effect 

(a)  Where  the  district  school  boards  of 
a  newly-organized  district  and  the  old  dis- 
trict from  which  it  was  taken  met  and  by 
agreement  changed  the  boundaries  of  the 
new  district  fixed  by  the  electors,  and  the 
new  district  without  objection  permitted  the 
old  district  to  exercise  undisputed  the  pre- 
rogatives and  enjoy  the  priyileges  of  a  le- 
gally-formed district  for  the  period  of  a  year 
next  succeeding  the  election  of  its  officers 
oyer  the  territory  taken  from  the  new  dis- 
trict by  (he  change  of  boundary,  the  new 
district  lost  its  right  to  the  territory  taken 
from  it  by  the  change,  although  the  boards 
had  no  power  or  authority  to  make  such 
change.— People  ex  rel.  School  Dist.  No.  5 
y.  Van  Horn.  20  A.  215.  77  P.  978. 

§  9.   CloiiBg  school— appeaL 

(a)  Sec  4049,  Mills'  Ann.  SUts.,  au- 
thorizes the  county  superintendent  to  enter- 
tain an  appeal  from  the  action  of  the  school 
board  in  closing  school,  and  clothes  such 
officer  with  jurisdiction  to  hear  and  deter- 
mine the  matter,  subject  to  appeal,  as  pro- 
Tided  for  by  sec.  4055.  to  the  state  board  of 
education,  the  latter's  decision  being  final. 
Held,  that  such  procedure  being  proyided  by 
itatnte,  the  courts  haye  no  right  to  inter- 
fere—School Dist.  No.  13  in  Garfield  County 
T.  County  Supt.  of  Garfield  County,  36  C.  393, 
85  P.  696. 

§6.   Power  of  state  board  of  education  upon 
appeal, 
(a)    The  state  board  of  education  has  no 


power,  upon  an  appeal  from  the  action  of 
the  county  superintendent  of  school^  by  its 
decision  to  change  the  boundaries  of  a  school 
district  as  established  by  the  electors  at  a 
meeting  called  for  that  purpose. — People  ex 
rel.  y.  Van  Horn,  20  A.  215,  77  P.  978. 

(b)  The  statutory  proyislons  conferring 
upon  district  school  boards,  county  super- 
intendents and  the  state  board  of  education 
power  to  decide  questions  of  law  and  fact 
and  making  the  decision  of  the  county  super- 
intendent final  unless  appealed  from,  and 
if  an  appeal  be  taken  to  the  state  board  of 
education  making  the  action  of  that  board 
final,  should  not  be  construed  as  making 
such  judgments  or  decisions  final  in  the  sense 
that  they  are  not  reyiewable  by  the  courts, 
and  that  no  judicial  inquiry  into  their  cor- 
rectness can  be  had. — Id. 

§7.    County  superintendent  of  schools— duties 
and  sendees. 

(a)  The  statutes  yest  in  the  county 
superintendent  of  schools  a  large  discretion 
as  to  the  senrices  necessary  to  be  performed 
by  him  in  the  discharge  of  his  official  duty. — 
Smith  y.  Jefferson  County,  10  C.  17,  13  P. 
917. 

(b)  The  county  superintendent  is  not  re- 
quired to  attend  the  district  normal  insti- 
tute. And  is  not  entitled  to  compensation 
for  such  attendance. — Steyens  y.  Sedgwick 
County,  5  A.  115,  37  P.  948. 

(c)  Where  a  county  school  superintend- 
ent presented  to  the  board  of  county  com- 
missioners an  itemized  bill  for  seryices  ren- 
dered during  the  month,  showing  the  par- 
ticular seryices  rendered  on  each  day,  which 
was  disallowed  by  the  board,  and  on  appeal 
to  the  district  court  plaintiff  testified  that 
the  seryices  were  necessary,  and  were  ren- 
dered during  the  days  specified  in  the  item- 
ised account,  a  prima  facie  case  was  estab- 
lished, and  the  burden  of  proof  was  on  the 
county  to  overcome'  the  prima  facie  case  pre- 
sented, if  it  challenged  the  rendition  of  any 
of  the  seryices,  or  the  necessity  for  the  same, 
or  questioned  them  because  of  the  length 
of  time  consumed  in  their  performance. — 
Bd.  Com'rs  Garfield  County  y.  White,  16  A. 
516,  66  P.  682. 


§8. 


—  Accounts,  expenses,  and   compensa- 
tion. 


(a)  Office  work,  correspondence  in  writ- 
ing official  letters,  is  time  employed  by  the 
county  school  superintendent  for  which  he 
may  charge  a  per  diem.^-Smith  y.  Jeffer- 
son County,  10  C.  17,  22,  13  P.  917. 

(b)  The  accounts  of  the  county  superin- 
tendent should  be  kept  in  such  a  manner 
that  the  officer  may  not  only  be  able  to  item- 
ize his  accounts  as  required,  but  to  explain 
them,  if  called  upon. — Id. 

(c)  When  the  county  superintendent  ren- 
ders to  the  board  of  county  commissioners 
an  account  of  his  seryices  and  mileage  for 
a  month  or  a  quarter,  made  out  and  yerified 
as  the  law  requires,  he  has  established  a 
prima  facie  case  in  his  favor.  No  authority 
exists  to  reject  any  item  or  charge  upon 
inspection  merely,  unless  it  clearly  appears 
therefrom  that  such  item  is  incorrect  or 
illegal.— Id. 

(d)  The  salary  act  of  1891  repealed  pre- 
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vious  statutory  provisioiis  relating  to  the 
compensation  of  a  county  superintendent  of 
public  instruction.  The  county  is  not  liable 
for  his  deputies'  fees. —  Bd.  Com'rs  El  Paso 
County  T.  Finch,  8  A.  401,  46  P.  629. 

§9.    District  and  local  officers. 

(a)  The  committee  of  a  high  school  in 
a  district  which  includes  the  county  seat 
consists  of  either  the  full  board  of  the  school 
district,  or  of  three  members  of  it,  as  the 
district  board  may  determine. — Money  v. 
McCauley,  44  C.  272,  276,  98  P.  1. 

(b)  The  election  of  directors  to  a  high 
school  district  under  chapter  C,  Laws  of 
1899,  is  valid.~Kyle  v.  Abemathy,  46  C. 
214,  102  P.  746. 

§10.    District  property,  contracts,  and  liabili- 
ties in  general. 

(a)  All  school  property  within  the  dis- 
trict is  held  by  the  board  of  directors  in 
trust  for  the  district  for  the  benefit  of  the 
school. — ^Florman  v.  School  Dist  No.  11,  El 
Paso  County,  6  A.  319,  40  P.  469. 

(b)  Under  sees.  4004  and  4013,  Mills' 
Ann.  Stat,  a  school  district  is  a  corporation 
empowered  to  make  contracts,  and  to  hold 
so  much  real  estate  as  is  necessary  for  the 
location  and  construction  of  a  school  house. 
— Geer  v.  School  Dist  No.  11  in  Ouray 
County,  111  P.  682. 

§  11.    Duty  to  establish  schooL 

(a)  Sec.  4015,  Mills'  Ann.  Stats.,  im- 
poses a  positive  duty  upon  the  directors  of 
a  school  district  to  purchase  a  lot  and  build 
a  school  house  when  directed  by  a  vote  of 
the  district  to  do  so.— Geer  v.  School  Dist 
No.  11  in  Ouray  County,  111  F.  682. 

§  12.    District  debts  and  securities  in  generaL 

(a)  A  school  district  has  power  con- 
ferred upon  it  by  sec.  7,  art  XI,  Const.,  when 
authorized  by  a  majority  vote  of  the  tax- 
paying  electors,  to  create  a  debt  by  loan 
without  limit  in  amount,  for  the  purpose  of 
purchasing  a  lot  and  erecting  a  school  house 
thereon.— Geer  v.  School  Dist  No.  11  in 
Ouray  County,  111  F.  682. 

(b)  Although  bonds  issued  by  a  school 
district  for  an  indebtedness  incurred  in  the 
erection  of  school  buildings  may  be  void 
because  in  excess  of  the  limit  prescribed 
by  sec.  4057,  Mills'  Ann.  Stat,  for  the  cre- 
ation of  bonded  indebtedness  of  a  school 
district  yet,  as  the  district  has  power,  un- 
der Const  art  XI,  sec.  7,  and  sees.  4004, 
4013,  4015  and  4027,  to  purchase  ground  and 
erect  school  buildings,  and  incur  an  indebt- 
edness therefor  not  limited  in  amount,  a 
person  who  has  loaned  money  to  such  dis- 
trict which  has  been  used  for  said  purposes 
and  taken  void  bonds  therefor  may,  his  suit 
on  the  bonds  failing,  maintain  an  action 
within  the  period  of  limitations  to  recover, 
as  in  indehitatua  assumpsit  for  money  had 
and  received,  the  money  paid  for  such  bonds. 
— Geer  v.  School  Dist  No.  11  in  Ouray 
County,  111  F.  682. 

§  13.    Payment  for  tuition. 

(a)  The  requirement  of  the  last  proviso 
in  sec.  6  of  the  act  of  April  23,  1909  (Laws 
1909,  c.  202),  that  the  tuition  fees  of  a  pupil 


residing  in  one  district,  attending  higkAi 
school  in  another,  shall  be  paid  by  the  dli*^ 
trict  of  his  residence,  is  not  in  violation  of 
the  provision  for  uniformity  in  sec  2  ot 
art  IX  of  the  constitution.— School  Distrlet' 
No.  16  V.  High  School  District  25  A.  510,  IIS 
P.  1039. 

§14,    School  taxes,  in  generaL 

(a)  Construction  of  statute  concerning 
levy  of  school  taxes,  holding  the  same  to  be 
a  valid  grant  of  power,  under  the  constito- 
tion,  to  municipal  authorities. — People  ex 
rel.  School  Dist  No.  2  v.  Lake  County,  12 
C.  89,  19  P.  892. 

(b)  The  power  to  levy  a  special  tax  in  a 
school  district  of  the  third  class  is  by  stat- 
ute vested  in  the  electors  thereot  and  can 
not  be  exercised  by  the  board  of  directors.— 
Bd.  of  Com'rs  of  Prowenj,  County  v.  Pueblo 
ft  A.  V.  R.  Co.,  3  A  398,  33  P.  682. 

§15.    —Compelling  levy  of  tax. 

(a)  On  a  petition  for  mandamus  to  oom- 
pel  the  county  commissioners  to  levy  a  tax 
on  the  property  of  a  school  district,  after 
proceedings  by  the  district  according  to  law, 
the  supreme  court  has  original  JurisdictioiL 
— Pec^le  ex  rel.  School  Dist  Na  2  v.  Com- 
missioners of  Lake  County,  12  C.  89,  19  P. 
892. 

(b)  Where,  at  a  special  meeting  of  the 
district,  a  resolution  is  regularly  adopted  hi- 
structing  the  president  and  secretaxy  of  tbe 
school  board  to  certify  to  the  county  com- 
missioners that  it  is  necessary  to  levy  a  cer- 
tain tax  on  the  property  of  the  district  for 
a  special  fund,  and  this  action  is  duly  certi- 
fied, there  is  a  sufficient  compliance  with  tbe 
requirements  of  the  statute  to  authorize  a 
proceeding  by  mandamus  to  compel  the  com- 
missioners to  levy  the  tax. — Id. 

§16.    —Persons  and  property  liable. 

(a)  The  act  of  1870  to  provide  for  com- 
mon schools  (8  Sess.  131)  confers  no  an- 
thority  upon  the  secretary  of  a  school  dis- 
trict proceeding  to  collect  a  tax  regularly 
levied  in  his  district  to  distrain  property 
outside  of  the  district. — McKay  v.  Batchellor, 
2  C.  591. 

(b)  The  district  having  been  divided, 
and  the  locus  in  quo  set  off  into  another 
district  after  the  tax  was  levied  and  before 
the  property  was  seized,  the  rule  is  the 
same. — Id. 

(c)  The  tax  for  the  bonded  indebtedness 
of  a  school  district  must  be  limited  to  the 
real  estate  which  was  taxable  as  such  at  the 
time  the  indebtedness  was  contracted.  Land 
belonging  to  the  United  States  at  the  time 
the  debt  was  created  was  not  then  taxable, 
and,  where  it  has  been  included  in  the  new 
district,  parties  who  subsequently  acquired 
title  thereto  took  it  free  from  liability  to 
taxation  for  such  indebtedness. — Callaway  v. 
Denver  &  Rio  G.  R.  Co.,  6  A.  284,  40  P.  573. 

(d)  Property  located  in  a  school  district 
is  alone  subject  to  sale  for  taxes  levied  on 
the  property  of  the  district  and  where  a 
tract  of  land  lies  partly  within  and  partly 
without  the  boundaries  of  a  school  district 
that  part  lying  without  cannot  be  sold  for 
taxes  levied  upon  that  part  within  the  dis- 
trict—Shaw V.  Lockett  14  A.  413,  60  P.  368. 
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(e)  Where  a  school  district  tax  is  levied 
OB  personal  property  helonging  to  one  per- 
son and  situated  on  land  helonging  to  an- 
oth^,  Uie  land  cannot  he  sold  for  the  taxes. 
—Id. 

§17.    Lies. 

(a)  School  tax  not  a  lien  upon  personal 
property  hefore  seizure. — McKay  y.  Batchel- 
lor.  i  a  591. 

§1S.    Contest  of  yalidity  of  tax. 

(a)  Where  the  leyy  of  a  tax  hy  a  school 
district  under  sec  3058,  General  Statutes, 
1883,  is  assailed,  to  sustain  the  tax  it  must 
affirmatiYely  appear  that  in  making  the  leyy 
the  organization  proceeded  in  accordance 
with  the  statute  and  kept  within  its  limit, 
and  that  the  leyy  was  for  the  purposes  and 
uses  authorised  hy  the  statute. — Shaw  y. 
Lockett.  14  A.  413,  60  P.  363. 

(B)     CLAIMS  AGAINST  DISTRICT,  AND 
ACTIONS  IN  GENERAL. 

§19.    Presentation  and  allowance  of  claims. 

(a)  Where  the  ascertainment  of  petition- 
er's daims  against  a  school  district  was  not 
made  until  after  the  leyy  of  the  tax  for  a 
certain  year  hy  the  county  commissioners, 
and  until  after  its  certification  hy  the  school 
district,  a  demand  for  payment  from  Uie 
taxes  of  that  year  was  properly  denied. — 
School  Dist.  No.  1,  in  City  and  County  of 
Denver  y.  School  Dist  Na  98  in  Adams 
County,  33  C  52,  78  P.  693. 

(b)  Under  the  special  act  creating  school 
district  No.  1  of  Arapahoe  county  (Acts 
1874,  p.  234),  proyiding  that  no  money  shall 
be  paid  out  of  the  funds  of  said  school  dis- 
trict, except  upon  resolution  of  the  hoard  of 
education,  and  under  a  contract  between 
said  board  and  a  contractor  to  erect  a  school 
building,  which  proyided  that  the  board 
migbt  adjust  and  pay  any  claims  for  labor 
done  or  material  furnished  in  the  construc- 
tion of  such  building,  the  board  was  yested 
with  a  discretion  as  to  the  allowance  of  such 
claims,  and  mandamus  will  not  lie  to  compel 
Ibe  payment  thereof  by  the  board.— Keefe 
MIt  ft  iny.  Ca  y.  School  District  No.  1. 
33  C.  513,  81  P.  257. 

§10.  Actions  in  genexal. 

(a)  The  president  of  a  school  district  is 
its  statutory  agent  to  defend  its  litigated 
inta^sts,  but  not  necessarily  its  sole  agent 
—School  District  No.  8,  Jefferson  County  y. 
ErslLin,  1  C.  368. 

(b)  A  school  district  is  a  quaH  corpora- 
tion and  not  subject  to  garnishment  But 
funds  due  the  contractor  may  be  reached  by 
a  bill  in  equity.—Florman  y.  School  Dist. 
No.  11,  El  Paso  County.  6  A.  319,  40  P.  469. 

(e)  Sees.  6000,  6006,  of  the  Reyised  Stat- 
Qtes  do  not  confer  exdusiye  jurisdiction 
^Pon  school  district  boards,  or  the  superin- 
tendent of  education,  to  decide  all  contro- 
versies to  which  a  school  district  may  be 
wrty.  Under  Rey.  Stat,  sea  6007,  whereyer 
a  monej  judgment  is  demanded  resort  must 
be  had  to  the  courts,  and  the  district  court 
laay  entertain  the  action.— School  District 
No.  1«  T.  Union  High  School,  25  A.  510,  139 
P.  1039. 


§81.    Pleading. 

(a)  In  an  action  of  mandamus  against  a 
school  district  and  certain  indiyiduals  al- 
leged to  constitute  the  beard  of  directors  for 
the  district  an  alternatiye  writ  which  alleged 
petitioner's  election  as  a  school  director  and 
the  refusal  of  the  board  to  issue  him  a  cer- 
tificate of  election  or  to  recognize  him  as  a 
member  of  the  board  or  admit  him  to  the 
enjojrment  of  the  office  and  prayed  that  re- 
spmidents  be  compelled  to  issue  petitioner 
a  certificate  of  election  and  admit  him  to 
the  rights  and  priyileges  of  the  office  and 
that  they  be  restrained  from  holding  an  elec- 
tion for  the  purpose  of  electing  a  director  to 
fill  the  office  to  which  petitioner  had  been 
elected,  stated  no  cause  of  action  against 
the  school  district  since  the  district  was  not 
responsible  for  the  action  of  its  board  of 
directors,  and  the  school  district  could  not 
pnq;»erly  be  made  a  party  to  such  contro- 
yersy. — School  Dist  No.  15  in  Phillips 
County  y.  Flanigan,  28  C.  431,  65  P.  24. 

(b)  Where  the  legality  of  the  organiza- 
tion of  a  school  district  is  questioned,  and  it 
is  attempted  to  be  sustained  by  the  statute 
of  limitation  (sec  3038,  General  Statutes, 
1888),  and  the  application  of  the  statute  is 
dependent  on  matters  dehors  the  record,  the 
statute  must  not  only  be  pleaded,  but  the 
pleader  must  produce  proof  of  the  facts 
which  make  it  applicable. — Shaw  y.  Lockett, 
14  A.  418,  60  P.  363. 

(c)  County  superintendents  of  public 
schools  haye  legal  capacity  to  sue  as  such, 
and  may  maintain  such  actions  as  are  nec- 
essary to  the  fulfillment  of  the  duties  of 
their  offices. — Catlin  y.  Christie,  15  A.  291, 
63  P.  328. 

(d)  In  an  action  by  one  school  district 
against  another  under  the  last  proyiso  to 
c.  202,  Laws  1909,  the  complaint  should  ayer 
that  the  sum  demanded  was  a  necessary 
charge,  or  facts  from  which  this  conclusion 
may  be  drawn,  should  giye  the  name  of  the 
pupil,  and  state  that  he  possessed  the  neces- 
sary qualifications.  Failure  in  this  respect 
is  one  of  mere  form,  and  being  assailable 
by  motion  will  not  be  deemed  fatal  on  ap- 
peal.—School  District  No.  16  y.  Union  High 
School,  25  A.  510,  139  P.  1039. 

§tt.    Time  to  sue  and  limitations. 

(a)  Where  a  school  district  issued  and 
sold  bonds  which  w^re  yoid  for  want  of 
power  to  issue  the  same,  but  the  district 
continued  to  recognize  their  yalidity  by  leyy- 
ing  taxes  to  pay  the  interest  thereon,  and 
by  promising  to  pay  the  same  for  some  years 
afterward,  limitation  did  not  begin  to  run 
against  an  action  by  the  holder  to  recoyer 
the  consideration  paid  until  the  district  took 
some  action  indicating  its  intention  to  re- 
pudiate the  bonds. — Qeer  y.  School  District 
No.  11,  111  P.  682. 

§  88.    Execution  of  appeal  bond. 

(a)  If  authority  is  giyen  by  statute  to 
the  president  of  a  school  district  to  execute 
an  appeal  bond  on  behalf  of  the  district,  the 
district  may  neyertheless  confer  the  same 
authority  upon  its  secretary.  A  party  may 
haye  seyeral  agents  appointed  to  do  the  same 
thing. — School  Dist.  No.  8,  Jefterson  County 
y.  Erskin,  1  C.  367. 
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(C)     TEACHERS. 

§  24.    Certificate  or  license. 

(a)  Under  the  statute  (Rev.  Stats.,  sees. 
6126,  6132)  the  state  normal  school  is  an 
integral  part  of  the  public  school  system. 
Its  diploma  when  a  certified  copy  is  filed 
in  the  office  of  the  county  superintendent  of 
schools  of  any  county,  entitles  the  graduate 
to  teach  in  any  of  the  public  schools  of 
that  county.  (Rev.  Stats.,  sec.  6142.)  Until 
annulled  by  the  state  superintendent  of  pub- 
lic instruction  or  temporarily  suspended  by 
the  superintendent  of  schools  for  the  county, 
it  is  equal  in  legal  effect  to  ^ny  license  or 
certificate  that  may  be  issued  by  any  county 
superintendent.— Nash  v.  School  Board  No. 
3,  Clear  Creek  County,  49  C.  555,  559,  113  P. 
1003. 

(b)  The  school  board  of  a  district  have 
no  power  to  require  the  graduate  of  the 
state  normal  school  to  submit  to  an  examina- 
tion for  a  license. — Id. 

(c)  It  is  competent  for  a  school  board, 
subsequent  to  the  employment  of  one  not 
having  the  required  license,  and  prior  to  the 
ccMumencement  of  the  school,  to  grant  thei 
teacher  a  temporary  certificate  to  teach  the 
school  until  the  regular  examination  of 
teachers.  Such  an  arrangement  constitutes 
an  implied  contract  of  hiring  upon  the  terms 
of  the  express  contract,  and  the  commence- 
ment of  the  school  afterwards  with  the 
knowledge  and  consent  of  the  board  will  en- 
able the  teacher  to  maintain  an  action  for 
compensation. — Hotz  v.  School  District  No.  9, 
1  A.  40,  27  P.  15. 

(d)  One  who,  at  the  time  of  employment 
to  teach  in  a  certain  county,  had  a  first  grade 
certificate  which  was  in  full  force  in  another 
county,  and  which  after  commencement  of 
the  school  term  was  continued  and  made 
operative  by  the  superintendent  in  the 
county  of  employment,  is  possessed  of  valid 
and  statutory  evidence  of  a  right  to  teach, 
entitled  to  the  stipulated  salary,  and,  in 
case  of  wrongful  discharge,  to  damages. — 
School  Dlst.  No.  1,  San  Juan  County  v.  Ross, 
4  A.  493,  36  P.  560. 

§25.    Validity. 

(a)  While  the  statute  makes  it  the  duty 
of  the  county  superintendent  of  public 
schools  to  examine  applicants  for  certificates 
to  teach,  upon  questions  formulated  by  the 
state  superintendent,  a  certificate  issued 
without  such  examination  is  not  for  that 
reason  void,  and  the  fact  that  a  certificate 
was  issued  without  an  examination  cannot 
be  pleaded  in  defense  of  an  action  by  a 
teacher  for  wages. — School  Dist.  No.  25  of 
Jefferson  County  v.  Stone,  14  A.  211,  59  P. 
885. 

(b)  In  an  action  by  a  teacher  for  wages 
under  a  contract,  a  teacher's  certificate  from 
a  county  superintendent  cannot  be  collater- 
ally attacked  except  for  fraud. — Id. 

§26.  Requisite  to  appointment  or  em- 
ployment, 
(a)  The  holding  of  a  license  to  teach  is, 
by  statute,  a  condition  precedent  to  a  teach- 
er's  right  to  recover  wages. — School  Dist 
No.  1,  San  Juan  County  v.  Ross,  4  A.  493, 
36  P.  560. 


(b)  The  only  condition  precedent  to  the 
emplojonent  of  a  teacher  in  the  public 
schools  as  fixed  by  the  statutes  is  that  such 
teacher  shall  have  a  certiBcate  from  the 
county  superintendent  of  schools  in  full 
force  at  the  date  of  emplojrment. — School 
Dist.  No.  25  of  Jefferson  County  v.  Stone, 

14  A.  211.  59  P.  885. 

(c)  In  an  action  by  a  county  superin- 
tendent of  public  schools  against  the  direc- 
tors of  a  school  district  to  restrain  them 
from  violating  the  school  law  by  employ- 
ing a  teacher  not  qualified  under  the  law 
to  teach,  a  complaint  that  alleges  that  the 
board  has  employed  two  teachers,  one  hav- 
ing a  regular  certificate  and  the  other  hav- 
ing no  certificate,  to  teach  the  schools  of 
the  district  under  a  contract  purporting  to 
be  made  alone  with  the  qualified  teacher  in 
which  they  agree  to  pay  an  exorbitant  price 
with  a  distinct  understanding  that  said 
qualified  teacher  shall  employ  the  teacher 
without  a  certificate  to  teach  one  of  the 
schools  of  the  district,  and  pay  her  therefor 
a  certain  part  of  the  salary  mentioned  in  the 
contract,  and  that  said  contract  was  made 
with  full  knowledge  by  the  board  that  said 
teacher  had  no  certificate  and  was  made  as 
a  subterfuge,  and  with  the  purpose  to  evade 
the  law  prohibiting  them  from  employing  a 
teacher  without  a  certificate,  is  sufficient  to 
state  a  cause  of  action. — Catlin  v.  Christie, 

15  A  291,  63  P.  328. 

§27.    Revocation. 

(a)  The  school  district  board  have  no 
power  to  revoke  a  certificate  which  they  have 
granted,  authorizing  a  teacher  to  follow  his 
calling  in  that  district— School  Dist  No.  2, 
Fremont  County  v.  Shuck,  49  C.  526,  532, 
113  P.  511. 

§28.    Contracts  of  employment. 

(a)  A  rule  in  the  teacher's  hand  book 
to  the  effect  that  the  tenure  of  office  of  all 
teachers,  regardless  of  contract,  should  be 
at  the  pleasure  of  the  board,  was  of  no  value 
as  a  defense  to  an  action  on  the  contract. 
—School  Dist.  No.  3  v.  Hale,  15  C.  367,  26 
P.  308. 

(b)  Under  the  statute  authorizing  the 
school  board  to  employ  teachers,  it  is  not 
necessary  to  the  validity  of  a  contract  with 
a  teacher  that  it  be  mado  at  a  formal  meet- 
ing of  the  board.  A  contract  agreed  to  by 
the  several  members  of  the  board  and  exe- 
cuted and  signed  by  them  is  binding,  al- 
though not  done  at  a  regularly  convened 
meeting  of  the  board. — School  Dist.  No.  25 
of  Jefferson  County  v.  Stone,  14  A.  211, 
59  P.  885. 

(c)  Where  a  school  board  entered  into  a 
contract  with  a  teacher  and  for  ten  weeks 
accepted  her  services  and  paid  her  wages, 
it  was  a  ratification  of  the  contract  and  the 
board  was  estopped  from  asserting  the  in- 
validity of  the  contract. — Id. 

(d)  A  contract  with  a  teacher  to  teach  in 
the  public  schools  signed  by  two  of  the  three 
members  of  the  school  board  is  valid  with- 
out the  signature  of  the  third  member,  as 
the  majority  of  the  board  have  power  to 
contract. — Id. 

(e)  In  an  action  by  a  teacher  for  wages, 
an  allegation  in  the  answer  that  the  teacher 
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did  not  have  a  first-clasa  certificate  stated 
no  defense.  If  the  plaintiff  holds  a  certifi- 
cate of  qoalification  to  teach,  a  contract  of 
employment  is  valid.  The  class  <tf  the  cer- 
tificate is  ImmateriaL — Id« 

§  29.    Suspension  and  xemoTaL 

(a)  A  public  school  teadier  engaged  for 
a  specific  term,  who  is  discharged  without 
cause,  need  not  allege  or  prove,  as  a  con- 
diticm  precedent  to  a  recovery  of  his  salary 
for  the  whole  term,  a  compliance  with  O.  S. 
sec  3077,  providing  that  any  person  ag- 
grieved by  the  decision  of  a  board  of  direc- 
tors may  appeal  within  thirty  days  to  the 
county  superintendent — School  Dist  No.  3 
V.  Hale,  15  C.  367.  25  P.  308. 

(b)  The  discharge  of  a  teacher  during 
the  term  of  his  employment  can  only  be 
upon  good  cause  shown,  after  a  specific 
charge,  and  opportunity  to  be  heard  thereon 
before  the  school  board. — School  Dist  Na  2, 
Fremont  County  v.  Shuck,  49  C.  526,  113  P. 
611. 

(c)  A  statute  authorizing  the  discharge 
of  teachers  'for  good  cause  shown,"  imports 
that  a  specific  charge  must  be  noted,  and 
opportunity  afforded  to  be  heard. — ^Id. 

(d)  Rumors  affecting  the  teacher's  moral 
conduct  called  to  the  teacher's  attention, 
and  which,  without  any  specific  charge  made, 
he  is  called  upon  to  clear  up,  is  not  good 
cause  shown  for  his  discharge. — Id. 

§80.    notice. 

(a)  A  teacher  cannot  be  dismissed  with- 
out due  notice,  and  upon  good  cause  shown. 
— School  Dlst.  No.  26  of  Huerfano  County 
V.  McComb,  18  C.  240,  32  P.  424. 

(b)  Where  dismissal  is  without  notice. 
Justification  is  no  defense  to  a  suit  for  dam- 
ages for  such  discharge. — Id. 

§31.    Actions  for  damages  or  wages. 

(a)  When  a  teacher  has  been  dismissed 
from  employment  and  an  action  is  brought 
against  the  district  to  recover  damages 
therefor,  it  can  Justify  by  showing  such 
cause  only  for  the  dismissal  as  has  been  as- 
certained and  acted  upon  in  the  manner  pre- 
scribed by  statute. — School  Dist.  No.  26  of 
Huerfano  County,  v.  McComb,  18  C.  240,  32 
P.  424. 

(b)  In  an  action  by  a  teacher  for  wages 
under  a  contract  to  teach  in  the  public 
schools  an  answer  to  the  effect,  that  shortly 
after  plaintiff's  employment  the  board  of 
directors  was  advised  of  her  incompetency 
and  Incapacity  to  teach  and  determined  to 
discharge  her,  but  fearing  to  do  her  any  in- 
justice, sent  for  the  county  superintendent 
of  schools,  who  upon  careful  examination 
concurred  with  the  board  that  she  was  in- 
competent and  incapable,  and  that  thereupon 
the  board  in  the  exercise  qf  its  best  Judgment 
and  discretion  dispensed  with  the  services 
of  plaintiff,  states  no  defense  and  was  prop- 
erly stricken  out. — School  Dist  No.  25  of 
Jefferson  County  v.  Stone,  14  A.  211,  59  P. 
885. 

§32.    Injunction    to    prevent   hiring    or   dis- 
charge, 
(a)     The  board  may  summarily  dismiss 
for  cause,  and   injunction   to  prevent  dis- 


charJKe  wiA  not  be  allowed.  The  teacher's 
remedy  is  by  suit  for  damageB.~School  Dist 
No.  1,  Pitkin  County  v.  Carson,  9  A,  6,  46 
P.  846. 

(b)  In  an  action  to  restrain  a  board  of 
school  directors  from  employing  a  teacher 
not  qualified  under  the  law,  an  allegation 
that  the  teacher  did  not  have  any  certifi- 
cate 'in  force  during  any  of  the  times  men- 
tioned in  the  complaint"  is  not  an  allegar 
tlon  of  a  legal  conclusion,  but  is  a  proper 
allegation  of  an  essential  fact  in  the  express 
language  of  the  statute  and  is  sufllcient. — 
CaUin  v.  Christie,  15  A.  291,  63  P.,  328. 

SOntE  FACIAS. 

To  hear  errors,  see  "Appeal  and  Error,"  sec. 
170. 

SEALS. 

S  1.    Sufficiency  of. 

Contracts  under  seal,  see  ''Contracts,"  sec.  25. 

Of  corporation,  see  "Corporations,"  sec  24. 

Requirement  of  seal  on  process,  see  "Proc- 
ess," sec.  9. 

§  1.    Sufficiency  of. 

(a)  Under  sec.  440,  MlUs'  Ann.  SUts., 
providing  that  any  instrument  of  writing  to 
which  the  maker  shall  affix  a  scroll  by  way 
of  seal  shall  be  of  the  same  effect  as  if  the 
same  were  sealed,  where  a  blank  form  of 
bond  is  used  with  the  word  "seal"  with  a 
scroll  around  it  printed  after  the  blank 
space  for  the  signature,  the  maker  of  the 
bond  may  adopt  the  printed  word  and  scroll 
as  his  seal.  In  an  action  upon  such  a  bond 
an  attempted  defense  that  defendant  did  not 
seal  the  bond  and  did  not  aflix  a  scroll  by 
way  of  seal  thereto,  and  that  the  only  seal 
upon  the  bond  was  a  scroll  by  way  pf  seal, 
and  that  it  was  not  affixed  to  the  bond  by 
defendant  or  by  his  authority  or  consent,  is 
incomplete  unless  it  go  further  and  deny 
that  he  adopted  the  printed  scroll  as  his 
seal.— Carlile  v.  People,  27  C.  116,  59  P.  48. 

SEABCHES  AND  SEIZUBES. 

S  1.    Disposition  of  goods  seized. 

i  2.    Unreasonable  searches  and  seizures. 

See  "Constitutional  Law,"  sec.  ^8. 

Right  of  police  to  search  for  concealed  weap- 
ons, see  "Weapons,"  sec.  1. 

Mandamus  to  compel  surrender  of  goods,  see 
"Mandamus,"  sec.  15. 

§  1.    Disposition  of  goods  seised. 

(a)  Disposition  of  goods  seized  under 
search  warrant  is  controlled  by  the  statute. 
Mills'  Stats.,  sec.  1492,  Rev.  Stats.,  sec.  1937. 
— Guyton  v.  Neal,  48  C.  549,  111  P.  84. 

(b)  Goods  seized  in  the  execution  of  a 
search  warrant  must  abide  the  order  of  the 
Justice  who  issued  the  warrant. — Bell  v. 
Thomas,  49  C.  76,  80,  111  P.  76. 

(c)  Doubted  whether  in  order  to  the  writ 
of  mandamus  to  compel  the  return  of  goods 
seized  under  a  search  warrant,  and  which, 
notwithstanding  the  order  of  the  magistrate 
for  their  return,  the  officer  retains,  a  de- 
mand need  be  averred. — Id. 
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§8.    Unreasonable  searchea  and  seizures. 

(a)  It  is  provided  by  the  constitution  that 
no  warrant  to  search  any  place  or  seize  any 
person  or  thing  shall  issue,  without  describ- 
ing the  place  to  be  searched,  or  person  or 
thing  to  be  seized,  as  near  as  may  be,  nor 
without  probable  cause,  supported  by  oath  or 
affirmation,  reduced  to  writing. — Lustig  v. 
People,  18  C.  217,  32  P.  275. 

(b)  In  a  prosecution  of  certain  bank 
officers  for  conspiracy  to  defraud  the  bank, 
private  letters  and  telegrams  between  cer- 
tain of  the  conspirators,  which  their  serv- 
ants surrendered  to  the  deputy  district  attor- 
ney after  obtaining  them  from  defendants' 
private  flies,  were,  not  objectionable  as  evi- 
dence as  subjecting  defendants  to  an  unrea- 
sonable search  and  seizure,  prohibited  by 
sec.  7,  art  II,  Colo.  Const;  since  such  pro- 
vision is  but  a  restriction  on  the  power  of 
the  state  to  make  searches  and  seizures  for 
its  own  benefit,  and  does  not  prohibit 
searches  and  seizures  by  private  persons. — 
Imboden  and  Hill  v.  People,  40  C.  142,  177, 
90  P.  608. 

SEARCH  WARRANT. 

Replevy  of  goods  unlawfully  taken,  see  "Re- 
plevin," sec.  3. 

SECRETARY  OF  STATE. 

See  "States,"  sec.  15. 

Deposit    of    legislative    Journals    with,    see 
"Statutes,"  sec.  18. 

SECURITIES. 

Of  corporations,  see  "Corporations,"  sec.  81. 
BfPect  of  giving  new,  see  "Mortgages,"  sec 
61. 

SEDUCTION. 

See  "Husband  and  Wife,"  sec.  44. 
Award  of  damages,  see  'Trial,"  sec.  94. 

SEEPAQE. 

Appropriation      of      seepage     water,     see 
"Waters,"  sec.  31. 

SEIZURE. 

Of  mortgaged  goods  on  default,  see  "Chattel 
Mortgages,"  sec.  88. 

SELF  DEFENSE. 

See  "Assault  and  Battery,"  sec.  2. 
By  passenger,  see  "Carriers."  sec.  45. 
As  ground  for  defense  to  murder,  see  "Homi- 
cide," sec.  27. 
Instructions  as  to,  see  "Homicide,"  sec.  94. 

SELF-EXECUTma  PROVISIONS. 

See  "Constitutional  Law,"  sec.  26. 

SENTENCE. 

See  "Homicide,"  IX. 

Punishment  for  crime,  see  "Criminal  Law," 
sees.  223-232. 


Harmless  error,  see  "Criminal  Law,"  sec  296. 
Jurisdiction   to   re-sentence   on  appeal,   see 

"Homicide,"  sec.  117. 
On  conviction  of  violation  of  ordinance,  see 

"Municipal  Corporations,"  sec.  197. 

SEPARATE  HAINTENANCE. 

See  "Husband  and  Wife,"  sees.  28,  29-33. 

SEPARATE  TRIAL. 

See  "Criminal  Law,"  sec.  117. 

SEPARATION. 

Of  cause  of  action,  see  "Pleading,"  sec.  235. 
Of  Jury  during  trial,  see  'Trial,"  sec  144. 

SEPARATION  AND  EXCLUSION  OF 
WITNESSES. 

See  "Criminal  Law,"  sec.  133. 

SERVICE. 

Of  writ  of  attachment,   see   "Attachment," 

sec.  40. 
Of  writ  of  certiorari,  see  "Certiorari,"  sec.  28. 
Of  copy  of  indictment  or  information,  see 

"Criminal  Law,"  sec.  118. 
Of  list  of  jurors,  see  "Criminal  Law,"  sec. 

120. 
Of  notice  by  publication,  see  "Notice,"  sec  6. 
Necessity  of,  copy  of  petition  of  intervention, 

see  "Parties,"  sec.  19. 
Of  process  on  partnership,  see  "Partnership," 

sec.  58. 
Personal  service  of  process,  see  "Process."  II. 
Return  of  writ  of  replevin,  see  "Replevin," 

sec.  16. 
Publication  of  notice  on  Sunday,  see  "Sun- 
day," sec  2. 

SERVIENT  ESTATE. 

See  "Easements,"  sec.  13. 

SERVITUDE. 

Enlargement  of,  see  "Easements,"  sec  22. 

SESSIONS. 

Of  legislature,  see  "Statutes,"  sec  3. 

SET-OFF  AND  COXTNTERCLAIM. 

I.  Natubb  and  Qbounds  of  Remedy. 
I   1.    Statutory  provisions. 

I   2.    Grounds  and  scope  of  remedy, 

I   3.    Equitable  set-off. 

§   4.    Actions  in  which  remedy  is  avaiJ- 

able. 
i   5.    Estoppel  or  waiver. 

II.  Subject-Matteb. 

§   6.    Nature  of  indebtedness  or  liability 

in  general. 
S   7.    Tendency    to    diminish    or    defeat 

plaintifTs  recovery. 
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§  8.  Buh»i8ting  right  of  action  of  defervd- 
ant, 

i  9,  Claims  arising  out  of  same  contract 
or  transaction  or  connected  with 
subject  of  action. 

S  10.    Counterclaim, 

I IL  Causes  of  action  on  other  and  dis- 
tinct contracts  or  transactions, 

S  12.    Counterclaim, 

1 13.    Demands  not  liquidated. 

i  14.  Claims  arising  after  commencement 
of  action, 

1 15.  Parties  to  and  mutuality  of  cross 
demands, 

S16.  Joint  and  separate  claims  and  lia- 
bilities. 

in.  Claims  and  liabilities  in  different 
rights  and  capacities, 

818.  Set-off  and  counterclaim  against 
assigned  causes  of  action, 

§  19.  Assigned  claims  as  set-offs  and 
counterclaims, 

III.    Operation  and  Effect. 

§  20.  Compensation  between  cross  de- 
mands in  general, 

§  21.  Set-off  .  exceeding  jurisdiction  of 
court, 

S  22.    Trial. 

See  "Pleading,"  III  (E). 

Against  assignee,  see  "Assignments/'  sec.  24. 

By  judgment  debtor  against  attorney's  Hen, 

see  "Attorney  and  Client,"  sec.  103. 
Of  new  credits,  see  "Bankruptcy,"  sec.  18. 
Of  note.  In  suit  by  maker,  see  "Bills  and 

Notes,"  sec.  81. 
Set-off  In  suit  on  note,  see  "Bills  and  Notes," 

sec.  149. 
In  suit  against  stockholder  by  creditor  of 

corporation,  see  "Corporations,"  sec.  117. 
As  a  defense  in  garnishment  proceedings,  see 

"Garnishment,"  sec.  17. 
Allowance  of  in  actions  before  justice  of  the 

peace,  see  "Justice  of  the  Peace,"  sec.  21. 
In  action  for  rent,  see  "Landlord  and  Ten- 
ant," sec.  46. 
When  counterclaim  barred  by  limitation,  see 

"Limitation  of  Actions,"  sec.  29. 
By  master  when  sued  for  wages  by  servant. 

see  "Master  and  Servant,"  sec.  16. 
In  actions  for  price  of  goods  sold,  see  "Sales," 

VIII  (A). 
Nonsuit  on  counterclaim,  see  "Trial,"  sec.  69. 
As  against  vendor's  lien,  see  "Vendor  and 

Purchaser,"  sec.  50. 

L    NATURE  AND  GROUNDS  OF  REMEDY. 

§1.    Statutory  provisions. 

(a)  Counterclaim,  as  used  in  sec.  63  of 
the  Revised  Code,  Is  a  broader  term  than 
set-off  or  recoupment,  and  includes  both  of 
them.— First  National  Bank  v.  Lewis,  67  C. 
124,  139  P.  1102. 

§8.    Grounds  and  scope  of  remedy. 

(a)  In  an  action  on  a  foreign  judgment 
by  a  foreign  against  a  domestic  corporation, 
it  appeared  that  the  plaintiff  corporation 
had  complied  with  the  laws  prescribing 
when  a  foreign  corporation  may  transact 
business  in  this  state.  Including  an  appoint- 
ment of  agent  upon  whom  process  could  be 
served.     Held,  that  defendant  was  not  en- 


titled to  an  equitable  set-off  for  claims  for 
unliquidated  damages  for  defective  goods 
sold  by  plaintiff  to  defendant,  for  failure  to 
deliver  certain  merchandise  according  to 
contract,  or  for  certain  Credits  to  which  de- 
fendant is  entitled  under  such  contract — 
Plattner  Imp.  Co.  v.  Bradley,  Alderson  it 
Co.,  40  C.  95,  108,  90  P.  86. 

§8.    Equitable  set-off. 

(a)  Where  service  of  process  in  an  inde- 
pendent action  cannot  be  had  upon  plaintiff 
in  the  jurisdiction  in  which  he  is  attempt- 
ing to  enforce  a  foreign  judgment,  equity 
will  allow  the  judgment  debtor  to  set  off 
claims  for  unliquidated  damages  for  defect- 
ive goods  sold  by  plaintiff  to  defendant,  for 
failure  to  deliver  certain  merchandise  ac- 
cording to  contract,  and  for  certain  credltd 
to  which  defendant  is  entitled  under  such 
contract — Plattner  Implement  Co.  v.  Brad- 
ley, Alderson  it  Co.,  40  C.  95,  106,  90  P.  86. 

§4.    Actions  in  which  remedy  is  available. 

(a)    A  defendant  cannot  buy  claims  after 
the  commencement  of  an  action  against  him ' 
and  set  them  up  as  defenses  in  the  suit — 
Glbbs  V.  Gibbs,  6  A.  368,  40  P.  781. 

§5.    Estoppel  or  waiver. 

(a)  The  words  "payable  without  defalca- 
tion" in  a  promissory  note  are  mere  sur- 
plusage and  are  not  effective  to  waive  set- 
offs.— First  National  Bank  v.  Lewis,  67  C. 
124,  139  P.  1102. 

II.    SUBJECT-MATTER. 

§6.    Nature   of  indebtedness   or  liability   in 
general 

(a)  Where  one  holds  possession  under  a 
void  tax  deed,  rents  and  profits  may  be  off- 
set against  taxes  paid  by  him. — Dimpfel  v. 
Beam,  41  C.  25,  91  P.  1107. 

(b)  The  negligent  failure  to  perform  a 
contract  affords  an  action  on  the  contract, 
and  may  found  a  counterclaim  in  an  action 
brought  upon  a  different  contract — Michi- 
gan Stove  Co.  V.  Pueblo  Hdwe.  Co.,  51  C.  160, 
116  P.  340. 

§  7.    Tendency  to  diminish  or  defeat  plaintiff's 
recovery. 

(a)  Under  Mills'  Ann.  Code,  sec  57,  subd. 
2,  providing  that,  in  an  action  on  contract, 
any  other  cause  of  action  arising  also  upon 
contract  and  existing  at  the  commencement 
of  the  action,  may  be  set  up  In  a  counter- 
claim, such  counterclaim  must  be  limited  to 
a  claim  affecting  that  of  plaintiff  in  such 
manner  as  to  diminish  or  defeat  it  or  be 
antagonistic  to  it — Bannerot  v.  McClure,  39 
C.  472,  483,  90  P.  70. 

§  8.    Subsisting  right  of  action  of  defendant. 

(a)  Where  A.  has  judgment  for  costs 
against  B.  and  B.  has  a  like  judgment  in 
another  case  against  A.,  one  may  be  equi- 
tably set  off  against  the  other  pro  tanto; 
particularly  where  one  of  the  parties  is  in- 
solvent— Henry  v.  Travelers  Ins.  Co.,  35  F. 
15. 

(b)  A  judgment  against  the  United 
States  can  neither  be  enforced  by  process 
nor  transferred  so  as  to  prevent  the  govern- 
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ment  from  setting  off  agidnst  it  any  cross 
demand  against  the  judgment  plaintiff,  espe- 
cially in  view  of  the  provision  of  Act  March 
3,  1875  (18  Stat  481),  expressly  requiring 
such  set-off.  Hence  there  is  no  necessity  nor 
ground  for  the  issuance  of  a  preliminary 
injunction  or  restraining  order  by  a  court 
of  equity,  in  a  suit  by  the  United  States  to 
set  off  cross  judgments,  to  prevent  the  trans- 
fer of  his  judgment  by  the  defendant — Tel- 
ler V.  United  States,  113  F.  464. 

§9.  Claims  arising  out  of  same  contract  or 
transaction  or  connected  with  subject 
of  action, 
(a)  A  third  party  for  whose  benefit  a 
simple  contract  has  been  entered  into  for  a 
valuable  consideration,  moving  from  the 
promisee,  and  upon  which  the  third  party 
might  maintain  an  action  against  the  prom- 
isor, may,  when  sued  in  assumpsit  by  the 
promisor,  plead  by  way  of  set-off  the  dam- 
ages arising  from  the  non-performance  of 
the  contract  made  for  his  benefit;  and  if  he 
omits  to  aver  in  his  plea  to  whom  the  prom- 
ise was  made,  it  will  be  taken  to  have  been 
made  to  the  party  from  whom  the  considera- 
tion proceeded. — Lehow  v.  Simonton,  3  C. 
346. 

§  10.    Counterclaim. 

(a)  A  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim  may 
be  set  up  as  a  counterclaim,  and  it  matters 
not,  in  such  a  case,  that  the  plaintiff's  claim 
is  based  upon  a  tort — Warren  v.  Hall,  20  C. 
608,  38  P.  767. 

(b)  In  the  enactment  of  Mills'  Ann.  Code, 
sec.  67,  the  clear  intention  was  to  enable  the 
court  in  one  action  to  settle  all  matters  in 
controversy  relating  to  the  contraet  or  trans- 
action which  is  the  foundation  of  the  suit. 
The  word  "transaction"  is  much  more  com- 
prehensive than  the  word  "contract";  and, 
therefore,  any  cause  of  action,  whatever  its 
nature,  arising  out  of  the  cause  of  action 
alleged  in  the  complaint,  or  connected  there- 
with, in  favor  of  the  defendant  and  against 
the  plaintiff,  is  a  proper  counterclaim. — 
Bannerot  v.  McClure,  39  C.  472,  482,  90  P.  70. 

(c)  Where  the  contract  sued  on  consti- 
tutes the  foundation  upon  which  the  plaintiff 
and  defendant  both  rely  for  a  recovery,  the 
defendant  may  plead  a  modification  of  the 
contract  as  a  basis  for  his  counterclaim,  un- 
der Mills'  Ann.  Code,  sec  67,  subd.  1,  pro- 
viding that  a  counterclaim  may  be  on  a 
cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  the  complaint,  or  connected 
with  the  subject  of  the  action — and  this  al- 
though the  facts  entering  into  plaintiff's  case 
do  not  enter  into  defendant's,  and  vice  versa, 
for  from  the  nature  of  the  subject  this  must 
always  be  so. — Id. 

(d)  Mills'  Ann.  Code,  sec.  67,  provides 
that  a  counter-claim  may  consist  of  a  cause 
of  action  arising  out  of  the  transaction 
pleaded  in  the  complaint  as  the  foundation 
of  plaintiff's  claim  or  connected  with  the 
subject  of  the  action.  Held,  that,  in  an  ac- 
tion for  conversion  of  goods,  the  possession 
of  which  was  acquired  by  defendant  in  an 
attachment  suit  against  plaintiff,  which  suit 
defendant  dismissed,  the  latter  may  not  plead 


a  counter-claim  based  on  the  debt  on 
the  attachment  suit  was  brought- 
berger  v.  Leibowitz,  42  C.  99,  93  P.  1108. 
(e)  Kruse  brought  an  action  as  end 
of  promissory  notes,  payable  to  a  bmki 
which  he  was  a  director,  against  an  < 
The  defendant  pleaded  that  the  endor 
was  made  after  maturity,  and  without  < 
sideration;  that  the  bank  was  the  real ; 
in  interest,  and  was  controlling  the 
that  the  notes  were  given  for  money  lo 
to  the  Kansas-Burroughs  lilining  Comp 
to  enable  it  to  purchase  certain  mines; 
defendant  was  the  president  of  that 
pany,  and  a  judgment  creditor  thereof 
a  large  amount;  that  certain  mines  belo 
to  the  La  Crosse  company  were  of 
value  to  the  Kansas-Burroughs  oomp 
and,  in  order  to  obtain  control  thereot ' 
latter  company  purchased  the  whole 
of  the  former;  that  the  KansaB-Bu 
company,  being  insolvent,  the  ere 
thereof,  in  October,  1904,  assigned  all 
capital  stock  to  certain  trustees  for  the  I 
efit  of  its  creditors,  with  power  to  op 
the  mines  and  dispose  of  the  property 
the  payment  of  its  debts;  that  Potter, 
president  of  the  bank,  was  one  of  these  ( 
tees,  and  the  managing  trustee;  that  all  i 
creditors  of  the  Kansas-Burroughs  comp 
also  assigned  their  claims  to  the  same  I 
tee,  and  that  the  trustees  accepted  the  t 
that  it  was  agreed  between  defendant 
Potter  that  the  properties  of  the  La  Cr 
company  should  be  purchased  on  execati 
sale,  in  the  interest  of  the  Kansas-B 
roughs  company;  that  accordinsly  it 
purchased  by  Potter,  as  trustee,  but  that,  1 
violation  of  his  trust,  he  took  the  title  ' 
the  name  of  the  bank,  with  intent  to  defi 
defendant,  and  the  other  beneficiaries  in  1 
trust;  that  the  property  so  acquired 
more  than  sufflcient  in  value  to  satisfy 
promissory  notes  set  up  in  the  compl&iBll 
Held,  a  proper  counterclaim,  entitling  Ui| 
defendant  to  affirmative  relief;  that  Po 
and  the  bank  were  necessary  parties  defa 
ant  to  a  complete  determination  of  the 
tion.— Sykes  v.  Kruse,  49  C.  660,  667,  111 
P.  1018. 

§11.    Causes  of  action  on  other  and 
contracts  or  transactions. 

(a)  In  assumpsit  to  recover  the  amoonl 
of  a  due  bill,  the  defendant  cannot 
or  setoff  damages  resulting  from  the 
ful  act  of  the  plaintiff  in  seizing  and  detainf 
ing  defendant's  cattle,  and  causing  defendaaf 
to  hunt  for  the  same. — ^Hart  v.  Francis,  I 
C.  719. 

(b)  In  an  action  by  a  grantor  against 
his  grantee  to  set  aside  a  deed  alleged  t4 
have  been  procured  by  fraud,  an  answef 
which  pleaded  as  a  defense  and  also  as  4 
counterclaim  asking  afiirmative  reliet  new 
matters  relating  to  an  alleged  fraud  perpe« 
trated  on  defendant  by  plaintiff,  but  wbidt 
constituted  an  entirely  different  and  inde^ 
pendent  transaction  which  did  not  arise  out 
of,  and  was  not  connected  with,  the  transao* 
tion  alleged  in  the  complaint,  was  neither  a 
proper  defense  nor  counterclaim  to  plaintiiTd 
action,  and  where  the  answer  did  not  deaf 
the  facts  alleged  in  the  complaint,  the  onir 
denial  being  that  any  fraud  was  committed. 
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a  judgment  for  plaintiff  upon  the  pleadings 
was  proper. — ^Rensberger  v.  Britton,  31  C. 
77,  71  P.  379. 

(c)  Mills'  Ann.  Stats.,  sec.  2644,  requir- 
ing in  a  justice  of  the  peace  court  that  all 
claims  which  either  party  has  against  the 
other,  of  such  a  nature  as  to  be  consolidated 
into  one  action  or  defense,  shall  be  brought 
forward,  does  not  change  the  rule  that  a 
cause  of  action  arising  out  of  contract  cannot 
be  set  off  against  an  action  of  trespass  or 
trover. — Goldberger  r.  Leibowits,  42  C.  99, 
S3  P.  1108. 

(d)  A  demand  founded  on  contract  can- 
not be  a  set-off  against  damages  proved  in  an 
action  for  converting  personalty. — Id. 

§  18.    CountercUim. 

(a)  In  an  action  to  compel  defendant  to 
transfer  his  interest  in  certain  mining 
claims  to  plaintiff  under  an  alleged  contract, 
defendant  cannot  set  up  in  a  counterclaim 
another  independent  contract  in  regard  to 
entirely  different  claims,  and  ask  that  plain- 
tiff be  compelled  to  transfer  them  to  him, 
since  such  relief  is  not  proper  under  Mills' 
Ann.  Code,  sec  57,  subd.  2,  providing  that, 
in  an  action  on  contract,  any  other  cause  of 
action  arising  also  upon  contract  and  exi8^ 
ing  at  the  time  of  the  action,  may  be  set  up 
in  a  counterclaim. — Bannerot  v.  McClure, 
39  C.  472,  484.  90  P.  70. 

(b)  A  defendant  in  an  action  in  which  a 
writ  of  attachment  has  been  issued  and 
levied  cannot  set  up  a  counterclaim  for  dam- 
ages sustained  by  reason  of  an  excessive  levy 
under  the  writ — ^Esbensen  v.  Hover,  3  A. 
467.  33  P.  1008. 

§  18.    Demands  not  liquidated. 

(a)  A  claim  is  not  to  be  rejected  as  a 
counterclaim  merely  because  it  is  unliqui- 
dated. The  provisions  of  the  code  have  for 
their  purpose  the  avoidance  of  circuity  and 
multiplicity  of  actions,  and  should  be  liber- 
ally construed. — Michigan  Stove  Co.  v. 
Pueblo  Hardware  Co.,  61  C.  160,  116  P.  340. 

§14.    Claims  arising  after  commencement  of 
action. 

(a)  Causes  of  action  in  favor  of  a  de- 
fendant connected  with  the  subject  of  the 
action  may.  It  seems,  be  counterclalmed  by 
him,  notwithstanding  they  did  not  exist  at 
the  time  of  the  commencement  of  the  action. 
— ^Hjrman  v.  Jockey  Club  Wine,  L.  it  C.  Co., 
9  A.  299,  48  P.  671. 

§15.    Parties  to  and  mutuality  of  cross  de- 
mands. 

(a)  There  can  be  no  set-off  where  the 
claims  are  not  mutual. — Thatcher  v.  Rock- 
well, 4  C.  375;  Ingols  v.  Plimpton,  10  C.  535, 
16  P.  155;  Woolman  v.  Capital  Nat.  Bank,  2 
A.  454,  31  P.  235. 

(b)  There  can  be  no  set-off  against  a 
third  party. — Parker  v.  Cochrane,  11  C.  363, 
18  P.  209;  Cooper  v.  German  Nat  Bank,  9 
A.  169,  47  P.  1041. 

§  16.  Joint  and  separate  claims  and  liabilities, 
(a)  1 A  separate  demand  cannot  be  set-off 
against  a  joint  demand. — ^Thatcher  v.  Rock- 
well, 4  C.  375;  Ingols  y,  Plimpton,  10  C.  535, 
16  P.  15J5.  i 


(b)  The  statutory  requirement  that  all 
matters  of  difference  growing  out  of  the 
same  transaction  be  adjudicated  in  one  ac- 
tion is  not  defeated  by  the  giving  and  accepts 
ing  of  the  individual  note  of  one  partner,  as 
evidence  of  a  partnership  debt,  when  suit  is 
brought  thereon  by  the  payee  and  the  firm 
applies  for  leave  to  defend  and  offset  its 
damages  growing  out  of  the  transaction  for 
which  the  note  was  given. — Strang  v.  Mur- 
phy, 1  A.  357,  29  P.  298. 

(c)  In  an  action  upon  a  joint  and  sev- 
eral promissory  note,  one  of  the  makers  may 
interpose  as  a  counterclaim  an  indebtedness 
upon  contract  due  him  from  plaintiff. — Can- 
field  V.  Amett,  17  A.  426,  68  P.  784. 

§  17.    Claims  and  liabilities  in  different  rights 
and  capacities. 

(a)  In  an  action  by  an  assignee,  under 
an  assignment  for  the  benefit  of  creditors, 
for  goods  sold  and  delivered  after  the  assign- 
ment, the  defendant  cannot  plead  an  indebt- 
edness of  the  assignor  as  a  set-ofL — ^James 
V.  McPhee,  9  C.  486,  13  P.  535. 

(b)  The  debt  of  his  company  cannot  be 
set  off  or  charged  by  a  bank  against  the 
agent's  individual  account — Miller  v.  Mickel, 
9  C.  331,  12  P.  240. 

(c)  A  separate  demand  cannot  be  set  off 
against  a  partnership  demand. — Ingols  v. 
Plimpton,  10  C.  536,  16  P.  155;  Rogers  v. 
McMillen,  6  A.  14,  39  P.  891. 

(d)  In  an  action  for  rent  defendants  set 
up  a  counter-claim  for  goods  sold  plaintiff's 
son,  claiming  that  plaintiff  and  her  son  were 
partners,  and  that  they  had  agreed  to  credit 
the  amount  of  the  bill  on  the  rent;  the  part- 
nership and  agreement  were  denied.  The 
jury  were  instructed  to  allow  the  claim  if 
they  believed  the  partnership  existed.  Held 
error,  since  the  individual  debt  could  not  be 
set  off  against  the  firm  liability  without 
plaintiff's  consent,  which  question  of  con- 
sent was  thus  withdrawn  from  the  consid- 
eration of  the  jury. — Ingols  v.  Plimpton,  10 
C.  535,  16  P.  155. 

(e)  As  a  general  rule,  debts  due  from 
one  member  of  a  partnership  cannot  be  set 
off  in  a  suit  to  collect  claims  or  accounts  be- 
longing to  the  firm. — Hamill  v.  First  Nat 
Bank  of  Las  Vegas,  14  C.  1,  22  P.  1094;  Mor- 
ganthau  v.  King,  15  C.  413,  24  P.  1048. 

(f)  If  it  can  be  shown  that  all  parties 
concerned,  including  members  of  the  part- 
nership, expressly  or  impliedly  agree  that  a 
debt  owing  by  one  of  the  partners  may  be 
set  off  against  a  debt  owing  to  the  firm,  or 
vice  versa,  effect  will  be  given  to  the  agree- 
ment.— Hamill  v.  First  Nat  Bank  of  Las 
Vegas,  14  C.  1,  22  P.  1094. 

(g)  Mills'  Ann.  Code,  sec.  57,  does  not 
permit  a  partnership  demand  to  be  set  up 
as  a  counterclaim  against  an  individual  lia- 
bility.—Doyle  V.  Nesting,  37  C.  522,  528.  88 
P.  862. 

§18.  Set-off  and  counterclaim  against  as- 
signed causes  of  action, 
(a)  Where  payments  by  a  reservoir  com- 
pany to  workmen  of  a  contractor  employed 
by  it  were  made  under  an  arrangement  with 
the  contractor,  entered  into  before  the  rights 
of  an  assignee  of  the  contractor  had  attached, 
such  payments  were  a  proper  charge  against 
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both  the  contractor  and  his  assignee  In  an 
action  against  the  company  for  work  done 
by  the  contractor,  although  made  after  the 
assignment.^-Hottel  t.  Poudre  Valley  Resvr. 
Co.,  41  C.  370,  374,  92  P.  918. 

§  19.    Assigned  claims  as  set-offs  and  covnter- 
cliums. 

(a)  Damages  claimed  to  have  accrued  by 
reason  of  attachment  proceedings  by  the  as- 
signee of  the  claims  sued  on,  which  claims 
haye  been  reassigned  before  the  commence- 
ment of  the  pending  action,  are  not  available 
as  a  counterclaim. — Drake  t.  Avanzini,  20  C. 
104,  36  P.  846. 

(b)  A  defendant  cannot  buy  claims  after 
the  commencement  of  an  action  against  him 
and  set  them  up  as  defenses  in  tfye  suit.  To 
render  such  claims  available,  the  title  must 
have  vested  in  the  defendant  before  the  in- 
stitution of  the  suit  An  agreement  to  pur- 
chase before  that  time  is  not  sufficient — 
Oibbs  V.  Oibbs,  6  A.  368,  40  P.  781. 

in.    OPERATION  AND  EFFECT. 

§  30.  Compensation  between  cross  demands  in 
general, 
(a)  The  debtor  does  not  defeat  the  cred- 
itor's right  to  interest  upon  so  much  of  the 
demand  as  he  concedes,  by  merely  asserting 
a  set-off,  in  an  unliquidated  sum,  as  to  the 
residue. — ^Henrylyn  Orchards  Co.  v.  Meneray 
Crescent  Nursery  Co.,  56  C.  438,  135  P.  980. 

§  21.    Set-off  exceeding  jurisdiction  of  court 

(a)  Where  the  amount  claimed  by  way 
of  set-off  exceeds  the  Jurisdiction  of  the 
state  court  from  which  the  cause  is  removed 
to  the  United  States  court,  the  United  States 
court  has  no  jurisdiction. — Hunmiel  v.  Moore, 
25  F.  380. 

§28.    TriaL 

(a)  The  burden  of  proof  being  upon  the 
defendant  to  establish  his  counterclaim  or 
defense,  a  verdict  of  a  jury  in  favor  of  the 
plaintiff,  where  the  evidence  is  conflicting 
and  tends  to  overthrow  the  defense,  will  not 
be  disturbed. — Cooper  v.  Perry,  16  C.  436,  27 
P.  946. 

(b)  Where  an  alleged  counterclaim  is  a 
mere  repetition  of  allegation  of  damages  in 
recoupment  which  has  been  submitted  to  the 
jury,  it  is  not  error  to  decline  to  charge  the 
jury  as  to  the  counterclaim. — Ph.  Schneider 
Co.  V.  American  Co.,  77  F.  139. 

SETTLEMENT. 

Of  bill  of  exceptions,  see  "Criminal  Law," 
sec.  258. 

SEVERABLE  OONTBAOTS. 

Construction,  see  "Contracts,"  sec.  99. 

SEWEBS. 

Assessments,  see  "Municipal  Corporations," 

sec.  127. 
Connection,    see   "Municipal   Corporations," 

sec.  216. 


SEX. 

Qualiflcations  for  admission  to  bar,  see  "At- 
torney and  Client,"  sec.  3. 

SHAFT. 

Discovery  shaft,  on  mineral  vein,  see  "Mines 
and  Minerals,"  sees.  38-43. 

SHAM. 

striking  out  pleadings,  see  "Pleading,"  sec 
226. 

SHAM  ANSWER. 

See  "Pleading,"  sec.  94. 

SHARES. 

See*  "Building  and  Loan  Associations,"  sec.  6. 
Of  capital  stock,  see  "Corporations,"  IV. 

SHERIFFS  AND  CONSTABLES. 

I.  Appointment,   Qualification,   and  Tbn- 

UBE. 

S  1.  Term  of  office,  vacancies  and  hold- 
ing over, 

§   2.    Deputies  and  delegation  of  powers. 

%  3.  Appointment  of  special  constable  by 
justice  of  the  peace — form  and 
requisites, 

I   4.    Necessity, 

I   6.    Application  for  appointment, 

II.  Compensation. 

S  6.  Disbursements  and  incidental  ex- 
penses, 

I  7.  Computation  of  mileage  and  travel- 
ing expenses. 

§   8.    Attendance  at  court, 

§   9.    Selection  and  summoning  of  jurors. 

§  10.    Sales, 

§  11.     Transportation  of  prisoners, 

§  12.    Custody  and  care  of  prisoners. 

§  13.    Making  arrest. 

§  14.  Collection  of  fees  and  ailou)ance  of 
salary, 

§  15.    Recovery  of  fees  or  salary, 

III.  Powers,  Duties,  and  Liabiuties. 

§  16.  Nature  and  extent  of  authority  in 
general. 

§  17.    Special  statutory  powers  and  duties, 

§  18.  Authority  beyond  territorial  limits 
of  jurisdiction, 

§  19.  Disqualification  to  act  and  proceed- 
ings for  appointment  of  another. 

§  20.  Process,  judgment,  or  order  of  court 
as  protection  from  liability. 

§  21.  Liability  for  negligence  or  miscon- 
duct in  general. 

§  22.  Liabilities  for  acts  or  omissions  of 
deputies  or  assistants, 

§  23.  Wrongful  levy  or  other  taking  of 
property. 

§  24.  Levy  on  property  mortgaged  or  oth- 
erwise encumbered. 

S  25.    Release  of  levy  on  property, 

§  26.     Taking  bond  or  other  security. 

§27.    False  return. 
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§28.  Actions  against  officers  and  indewr 
nitors  in  general. 

%  29.    Nature  and  form, 

§  30.    Right  of  action. 

§31.    Conditions  precedent. 

§  32.    Defenses — justification. 

§  33.    Return  of  property. 

§34.    Parties. 

§35.  Pleading — complaint  or  peti- 
tion. 

§36.    Pleading  justification. 

§  37.    Amendment  of  plea  or  answer. 

§  38.    Evidence. 

§  39.    Issues,  proof  and  variance. 

§  40.    Trial  and  judgment. 

§41.  lAaUlities  of  parties  and  indemni- 
tors to  officers. 

§  42.    Actions  against  indemnitors. 

§  43.    Actions  against  officers  for  penalties. 

IV.    Liabilities  on  Official  Bonds. 

§  44.  Nature  and  grounds  in  general. 

§  45.  Extent  of  liability. 

§  46.  Actions— parties. 

§47.  Defenses. 

§  48.  Pleading. 

§  49.  Evidence. 

§  50.  Judgment. 

Release  of  attachment — effect,  see  "Attach- 
ment,** sec.  52. 

Authority  to  serve  process,  see  "Process," 
sec.  13. 

Action  of  replevin  against,  see  "Replevin," 
sec.  3. 

Conclusiveness  of  sheriffs  return,  see  infra, 
sec.  50. 

I.    APPOINTMENT,  QUALIFICATION,  AND 
TBNUSE. 

§  1.  Term  of  office,  vacancies  and  holding  over, 
(a)  The  provisions  of  sec  9  of  art.  XIV 
of  the  constitution  are  limited  by  sees.  10 
and  11  of  art  XII.  One  elected  to  a  public 
office  has  a  contingent  or  inchoate  right 
which  becomes  absolute  upon  qualification. 
No  one  else  can  enter  into  the  office  during 
the  term  for  which  another  is  elected,  until 
the  officer  elected  is  ousted,  or  his  right  ter- 
minated, which  can  never  occur  until  the  day 
appointed  by  law  for  the  commencement  c^ 
his  term.  If  at  that  date  he  has  failed  to 
qualify,  the  office  is  vacant.  Therefore, 
where  the  sheriff  incumbent  was  re-elected, 
but  failed  to  qualify  for  the  second  term, 
and  died  before  his  first  term  expired,  one 
appointed  by  the  board  of  county  commis- 
sioners to  the  vacancy,  held  only  to  the  sec- 
ond Tuesday  of  the  succeeding  January,  the 
day  appointed  by  law  for  the  commencement 
of  the  second  term  of  his  predecessor,  even 
though  by  express  terms,  his  appointment 
was  "until  the  next  general  election";  that 
upon  the  second  Tuesday  of  the  succeeding 
January  there  was  a  vacancy,  and  one  then 
appointed  by  the  county  commissioners  to 
fill  it  was  entitled  to  the  office  until  the  next 
general  election. — People  ex  rel.  v.  De 
GueUe.  47  C.  13,  20,  25,  105  P.  1110. 

§8.    Deputies  and  delegation  of  powers. 

(a)  Only  a  constable,  or  some  one  prop- 
erly authorized  by  the  justice  of  the  peace 
to  execute  the  writ,  haa  authority  to  sell 


personal  property  under  an  execution  issued 
from  a  justice  of  the  peace.  The  constable 
has  no  authority  to  appoint  a  deputy  or  sub- 
stitute to  conduct  such  sale,  and  a  sale  made 
by  another  person  instead  of  the  constable 
is  void. — Stacy  v.  Bernard,  20  A.  293,  78  P. 
615. 

§  3.    Appointment  of  special  constable  by  jus- 
tice of  the  peace— form  and  requisitei. 

(a)  Statute  authorising  the  appointment 
of  a  special  constable  to  execute  particular 
process,  by  "indorsement"  upon  the  process, 
is  satisfied  by  the  attachment  of  the  appoint- 
ment in  a  separate  paper,  firmly  aflixed  to 
the  process.— Lewis  v.  Smith,  45  C.  557,  101 
P.  762. 

(b)  The  statute  authorizing  the  appoin^ 
ment  of  a  special  constable  by  a  justice  of 
the  peace  requires  the  appointment  to  be  by 
a  written  indorsement  under  the  seal  of  the 
justice  on  the  back  of  the  process  to  be 
served,  and  an  appointment  not  under  seal 
and  without  any  scroll  for  seal  attached  to 
the  signature  of  the  justice  was  invalid,  and 
the  service  of  process  by  such  special  con- 
stable was  void. — Bruce  v.  Endicott,  16  A. 
506,  66  P.  679. 

§4.    Necessity. 

(a)  If  a  justice  of  the  peace  has  personal 
knowledge  of  the  fact  that  there  is  no  regu- 
lar constable  at  his  command  to  serve  proc- 
ess, it  is  not  necessary  that  any  showing  be 
made  to  him  before  he  appoints  a  special 
constable. — Brewer  v.  Mock,  14  A.  454,  60 
P.  578. 

(b)  The  fact  that  there  is  no  legally 
elected  constable  in  the  precinct  is  a  matter 
presumably  within  the  knowledge  of  the  jus- 
tice of  the  peace  and  will  authorize  the  ap- 
pointment of  a  special  constable  by  the  jus- 
tice.—Bruce  V.  Endicott,  16  A.  506.  66  P. 
679. 

§5.    Application  for  appointment. 

(a)  The  appointment  by  a  justice  of  the 
peace  of  a  person  to  act  as  constable  must 
be  in  strict  conformity  with  the  statute,  or 
his  appointment  is  void,  and  the  service  of 
the  process  a  nullity.  A  defendant  who  justi- 
fies under  such  an  alleged  appointment  must 
affirmatively  show  that  the  causes  authoriz- 
ing the  appointment  existed,  and  that  it 
was  made  in  the  manner  prescribed  by  the 
statute.  There  is  no  presumption  in  his  fa- 
vor.—Cort  V.  Newman,  6  A.  154,  40  P.  242; 
Hamill  v.  Perrier,  8  A.  266,  45  P.  522. 

(b)  Before  a  justice  of  the  peace  is  au- 
thorized to  appoint  a  special  constable,  it 
must  be  made  to  appear  that  some  legal  right 
is  liable  to  be  jeopardized  or  that  some  s|ib- 
stantial  harm  come  to  a  litigant  before  a 
regular  officer  could  be  found  to  serve  the 
process.  The  convenience  mentioned  in  the 
statute  authorizing  such  appointment  must 
be  a  legal  one. — Cunningham  v.  Bostwick,  7 
A.  169,  43  P.  151. 

(c)  The  authority  of  a  justice  of  the 
peace  to  appoint  a  special  constable  to  exe- 
cute a  writ  was  sufficiently  shown,  where  it 
appeared  that  the  justice  indorsed  on  the 
back  of  the  writ  a  certificate  of  the  appoint- 
ment, reciting  that  there  was  no  regular  con- 
stable at  command,  and  there  was  some  evi- 
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dence  that  the  regularly  elected  constable 
had  left  the  country  and  within  less  than 
three  weeks  from  the  time  of  the  appointr 
ment  of  the  special  constable  the  board  of 
county  commissioners  at  a  regular  meeting 
entered  an  order  that  a  vacancy  in  the  ot- 
fice  of  constable  in  the  precinct  existed  be- 
cause of  the  departure  from  the  county  of 
the  regularly  elected  officer. — ^Brewer  v. 
Mock,  14  A.  454,  60  P.  578. 

II.    COMPBNSATION. 

§6.    Disbursements  and  incidental  expenses. 

(a)  No  authority  is  given  ihe  sheriff  to 
retain  from  the  proceeds  of  attached  prop- 
erty the  expenses  for  attorney's  fees  in- 
curred by  him  in  defending  an  action 
brought  against  him  by  a  third  person  claim- 
ing the  property.  The  expenses  so  incurred 
being  for  the  benefit  of  the  plaintiff  in  the 
original  action,  he  must  be  looked  to  for 
their  payment. — Cramer  v.  Brasher,  15  C. 
216,  25  P.  180. 

(b)  The  sheriff  may  be  reimbursed  in 
costs  for  money  out  of  pocket  expended 
by  him  in  good  faith  in  taking  and  preserv- 
ing property  seized  under  valid  process;  but 
such  costs  are  allowable  only  to  the  extent 
of  reasonable  and  actual  as  well  as  neces- 
sary expenditures. — Cramer  v.  Oppenstein, 
16  C.  495,  27  P.  713. 

(c)  The  sheriff  has  an  insurable  interest 
in  property  seized  in  execution;  but  he  can- 
not subject  the  execution  debtor  to  the  cost 
of  insurance  without  his  express  consent — 
Id. 

(d)  Costs  of  drayage  in  attachment  suit 
allowed.    Cost  of  inventory  disallowed. — Id. 

§  7.    Computation  of  mileage  and  traveling  ex- 
penses. 

(a)  When  an  officer  serves  a  number  of 
writs  upon  a  single  journey  he  is  entitled 
to  receive  but  one  mileage  fee  for  all  writs 
in  any  one  case;  but  full  mileage  for  each 
case  where  there  are  writs  in  different  cases. 
— Bd.  Com'rs  Larimer  County  v.  Love,  15 
C.  430.  25  P.  557. 

(b)  In  counties  of  the  fourth  class  the 
sheriff  is  entitled  for  serving  a  mittimus  to 
mileage  of  ten  cents  per  mile  in  going  to 
and  returning  from  the  place  to  which  he 
takes  a  prisoner,  and  also  to  twenty  cents 
per  mile  for  the  distance  traveled  while  he 
has  the  prisoner  in  charge. — Sargent  v.  La 
Plata  County,  21  C.  158,  40  P.  366. 

(c)  If  a  sheriff  travels  upon  a  free  pass, 
he  cannot  be  allowed  the  amount  of  the 
ordinary  railroad  fare  as  expenses  neces- 
sarily and  actually  incurred.  But,  notwith- 
standing he  may  have  such  a  pass,  he  may 
pay  the  customary  fare  and  include  its 
amount  in  his  expense  account. — Id. 

(d)  In  addition  to  the  fees  prescribed  in 
the  fee  act,  the  sheriff  is  entitled  to  reim- 
bursement for  actual  traveling  expenses, 
provided  they  do  not  exceed  the  mileage 
specified  in  the  salary  act  The  same  in 
serving  venire. — Id. 

(e)  The  actual  and  necessary  traveling 
expenses  of  the  sheriff,  provided  they  do  not 
exceed  the  statutory  limit  are  to  be  re- 
funded to  him  out  of  the  mileage  allowed  for 
the  service  in  which  the  expense  was  in- 


curred. The  allowance  for  such  expenses  is 
a  reimbursement  of  money  expended,  and  i> 
in  addition  to  and  independent  of  salary.-* 
Bransom  v.  Larimer  Coimty,  5  A.  281,  37 
P.  967. 

§8.    Attendance  at  court. 

(a)  A  sheriff  is  not  entitled  to  a  per  dien 
fee  for  attendance  before  a  justice  of  the 
peace  in  a  criminal  action.— Sargent  v.  La 
Plata  County,  21  C.  158,  40  P.  366. 

(b)  The  sheriff  is  entitled  to  no  per  dien  . 
fee  except  for  his  attendance  upon  courts 
of  record,  and  this  must  be  turned  into  his 
fee  fund. — Id. 

§  9.    Selection  and  summoning  of  jurors. 

(a)  The  compensation  given  a  sheriff  by 
statute  for  serving  a  special  venire  fat 
jurors  in  a  court  of  record  is  for  the  serv- 
ice, whether  performed  by  him  or  by  deputy. 
—Sargent  v.  La  Plata  County.  21  C.  158,  40 
P.    366. 

§10.    Sales. 

(a)  The  sheriff  is  not  entitled  to  charge 
commissions  on  the  proceeds  of  an  execu- 
tion sale  in  excess  of  the  amount  neeessanr 
to  satisfy  the  execution. — Cramer  v.  Oppeo- 
stein,  16  C.  495,  27  P.  713. 

(b)  Commissions  are  allowed  by  statute 
to  the  sheriff  to  compensate  him  for  making 
sale  of  property  upon  execution.  He  is  not 
entitled  to  charge  the  additional  expense  ol 
an  auctioneer. — Id. 

§11.    Transportation  of  prisoners. 

(a)  The  sheriff  is  entitled  to  mileage  foi 
each  prisoner  conveyed  to  the  penitentiary 
whether  in  one  or  several  trips. — Bd.  Com'n 
Lake  County  v.  Campbell,  52  C.  443.  125 
P.  317. 

(b)  Under  the  statute  (Laws  1897,  c  ^J 
and  Laws  1907,  c.  177,  Rev.  Stat  sees.  1282 
2532)  the  sheriff  conveying  several  prisonen* 
to  the  penitentiary  or  other  place  of  deten 
tion,  is  entitled  to  but  one  mileage  for  thi 
service  of  the  mittimus,  no  matter  what  maj 
be  the  number  of  his  prisoners  or  whethei 
by  separate  trips  or  otherwise. — Id. 

(c)  As  to  his  compensation  for  services 
it  is  a  matter  within  the  discretion  of  a 
sheriff  in  conveying  convicts  to  the  peni- 
tentiary, whether  he  shall  convey  them  sep- 
arately or  two  or  more  at  one  time,  and  in 
the  absence  of  fraud  such  discretion  is  not 
subject  to  the  control  or  interference  of  the 
board  of  county  commissioners  or  the  courts. 
— Bd.  Com'rs  Rio  Grande  County  v.  Hobklrk, 
13  A.  180,  56  P.  993. 

§  12.    Custody  and  care  of  prisoners. 

(a)  While  it  is  provided  by  statute  that 
the  sheriff  in  person,  or  by  deputy  for  that 
purpose  appointed,  shall  be  keeper  of  the 
county  jail,  and  that  he  shall  be  responsible 
for  the  manner  in  which  the  same  is  kept, 
no  compensation  is  provided  for  him  for 
services  rendered  in  that  behalf. — Bd.  Com'rs 
Larimer  County  v.  Bransom,  4  A.  274,  35  P. 
750. 

§  18.    Making  arrest. 

(a)  The  arrest  of  one  charged  with 
crime,  under  a  capiat  issued  by  a  justlca 
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is  part  of  the  preliminary  examination  be- 
fore the  magistrate,  and  under  the  statute 
(Rev.  Stats.,  sees.  1077,  2576)  the  fees  of 
the  constable  for  the  arrest  are  to  be  al- 
lowed against  the  county  only  in  the  dis- 
cretion of  the  board  of  county  commis- 
sioners. The  action  of  the  board  is  not  re- 
viewable by  the  courts.— -Bd.  Com'rs  of  Weld 
County  V.  Camp,  48  C.  61,  108  P.  972. 

§14.    Collection    of    fees    and    allowance    of 
salary. 

(a)  The  sheriff  is  held  responsible  for 
the  collection  of  his  fees,  and  is  required, 
as  far  as  practicable,  to  collect  them  in  ad- 
vance. His  only  compensation  for  services 
is  an  annual  salary  payable  only  out  of  the 
fees,  commissions  and  emoluments  of  his 
office.  If  the  fund  thus  created  is  sufficient, 
his  salary  will  be  paid  in  full;  if  not,  it 
must  be  diminished  to  the  extent  of  the  de- 
ficiency.— Sargent  v.  La  Plata  County,  21  C. 
158,  40  p.  366;  Larimer  County  v.  Bransom, 
4  A.  279,  35  P.  750;  Bransom  v.  Larimer 
County,  5  A.  231,  37  P.  957. 

(b)  The  fees  and  mileage  earned  by  the 
sheriff  in  all  cases,  civil  and  criminal,  be- 
long to  the  county,  and  when  collected  must 
be  paid  to  the  county.  His  salary,  payable 
out  of  the  fees,  and  traveling  expenses,  pay- 
able out  of  the  mileage,  are  all  that  he  is  in 
any  event  entitled  to. — Bransom  v.  Larimer 
County,  5  A.  231,  37  P.  957. 

(c)  It  is  the  duty  of  the  sheriff  to  collect 
his  fees  and  actual  traveling  expenses  in 
civil  actions  from  the  party  in  whose  behalf 
he  acted. — Id. 

§  15.    Recovery  of  fees  or  salary. 

(a)  The  limit  of  a  constable's  fees  is 
fixed  by  statute.  Removing  a  building  in  the 
execution  of  a  writ  of  restitution  against  a 
squatter  was  no  part  of  his  duty  and  he  can- 
not recover  for  it. — Colo.  Mort  &  Inv.  Co. 
V.  Messemer,  12  A.  361,  55  P.  611. 

(b)  On  appeal  to  the  district  court  from 
an  order  disallowing  a  claim  for  care  and 
custody  of  an  insane  person,  it  was  not 
error  to  admit  in  evidence  the  order  of  the 
county  court  committing  the  person  to  the 
sheriff  of  the  county,  on  the  ground  that  the 
claim  was  presented  to  the  board  in  the  in- 
dividual name  of  plaintiff,  where  it  appears 
that  the  sheriff  and  plaintiff  are  one  and  the 
same  person. — Bd.  Com'rs  Garfield  County 
V.  Adams,  16  A.  513,  66  P.  683. 

III.    POWERS,  DUTIES,  AND  LIABILITIES. 

§  16.  Nature  and  extent  of  authority  in  gen- 
eral, 
(a)  The  authority  of  a  sheriff  to  execute 
process  is  purely  statutory,  and  no  power 
exists  in  him  except  such  as  is  expressly 
conferred  or  may  be  fairly  implied. — Mc- 
Arthur  v.  Boynton,  19  A.  234,  74  P.  540. 

§  17.    Special  statutory  powers  and  duties. 

(a)  A  sheriff  of  a  county  having  a  jail 
to  whom  a  prisoner  from  another  county, 
which  has  no  jail,  has  been  committed,  is 
under  imperative  duty  to  receive  him. — Bd. 
Com'rs  Montezuma  County  v.  San  Miguel 
County,  3  A.  137,  32  P.  346, 


§18.    Authority  beyond  territorial  limits  of 
jurisdiction. 

(a)  The  sheriff  loses  his  official  character 
when  he  passes  out  of  his  own  county.  In 
serving  a  summons  in  another  county  he 
acts  merely  as  an  individual,  and  the  service 
must  be  shown  by  his  affidavit.  His  mere 
return,  unsworn,  is  no  evidence  of  the  serv- 
ice, and  judgment  rendered  upon  such  re- 
turn of  service,  not  otherwise  shown,  is  void. 
— Munson  v.  Pawnee  Cattle  Co.,  53  C.  337, 
126   P.   275. 

(b)  A  writ  of  attachment  directed  to  the 
sheriff  of  a  county  cannot  be  executed  by 
the  sheriff  of  any  other  county,  and  cannot 
be  executed  by  the  sheriff  to  whom  i^  is 
issued  outside  of  his  own  county. — McArthur 
V.  Boynton,  19  A.  234,  74  P.  540. 

§19.  Disqualification  to  act  and  proceedings 
for  appointment  of  another, 
(a)  Sec.  869  Mills'  Ann.  Stats.,  which 
provides  that  whenever  any  party,  his  agent 
or  attorney,  shall  make  and  file  with  the 
clerk  of  the  proper  court  an  affidavit  stating 
that  he  believes  that  the  sheriff  will  not,  by 
reason  of  either  partiality,  prejudice,  con- 
sanguinity or  interest,  faithfully  perform  his 
duties  in  any  suit  commenced  or  about  to 
be  commenced  in  such  court,  the  clerk  shall 
issue  process  in  such  suit  to  the  coroner, 
who  shall  execute  the  same,  is  mandatory; 
and  the  fact  that  a  party  filed  with  his  affi- 
davit a  motion  addressed  to  the  court  did 
not  authorize  the  opposing  party  to  file 
counter-affidavits,  nor  authorize  the  court 
to  exercise  its  discretion  in  granting  or  re- 
fusing such  motion. — Litch  v.  People  ex  rel. 
Town  of  Sterling,  19  A.  433,  75  P.  1083. 

§90.    Process,  judgment,  or  order  of  court  as 
protection  from  liability. 

(a)  An  officer  levying  an  execution  from 
the  district  court,  upon  a  judgment  rendered 
by  a  justice  of  the  peace,  is  not  protected 
if  it  appears  there  was  no  service  of  process 
before  the  justice.— Squires  v.  Detwiler,  45 
C.  366.  101  P.  342. 

(b)  The  acts  of  an  officer  under  void 
process  are  trespasses  for  which  he  is  re- 
sponsible.— Allison  V.  People,  6  A.  80,  39  P. 
903. 

§91.    Liability  for  negligence  or  misconduct 
in  general 

(a)  The  rule  is,  that  the  sheriff  to  whom 
a  valid  process  is  issued,  is  bound  to  exer- 
cise ordinary  skill  and  diligence  in  its  exe- 
cution, and  in  case  of  his  neglect,  is  liable 
for  any  damages  which  the  party  interested 
may  have  sustained  in  consequence  of  such 
neglect — Adams  v.  Spangler,  17  P.  133,  3 
C.  L.  R.  554. 

(b)  In  case  of  an  attachment  placed  in 
the  hands  of  a  sheriff  to  levy,  it  is  not  the 
exercise  of  ordinary  diligence  for  the  sheriff 
to  take  the  representation  of  the  defendant 
in  attachment  as  to  the  value  of  goods  seized 
thereunder.  And  in  such  case,  when  it  ap- 
pears that  there  were  in  the  possession  of 
defendant,  goods  amply  sufficient  to  satisfy 
the  sum  named  in  the  attachment,  and  the 
sheriff,  relying  upon  the  representation  of 
defendant,  fails  to  levy  upon  a  sufficient 
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quantity,  he  will  be  held  responsible  for  such 
failure. — Id. 

§  83.    Liabilities  for  acts  or  omissions  of  depu- 
ties or  assistants. 

(a)  By  statutory  provisions  a  sheriff  is 
made  primarily  liable  to  any  person  who 
may  be  damaged  by  the  improper  official 
acts  of  his  under  sheriff. — Barton  v.  Conti- 
nental Oil  Co.,  5  A.  341,  38  P.  432. 

(b)  The  acts  of  the  under  sheriff  are  the 
acts  of  the  sheriff,  for  which  he  and  his 
bondsmen  are  liable,  while  he  has  his 
remedy  over  against  the  under  sheriff  and 
his  bondsmen. — Id. 

(c)  A  sheriff  is  not  responsible  for  the 
extra-official  acts  of  his  deputy.  And  is  not 
by  such  unwarranted  acts  of  his  under 
sheriff  in  entering  satisfaction  and  release 
of  attachment  of  real  estate,  estopped  to 
deny  the  receipt  of  the  money. — Id. 

(d)  The  service  of  garnishee  process 
upon  an  under  sheriff  does  not  act  upon  a 
fund  in  his  hands  collected  under  execu- 
tion, because,  in  law,  it  is  in  the  possession 
of  the  sheriff.  Neither  does  it  relieve  his 
principal  from  accounting  for  the  money. — 
Tate  V.  People,  6  A.  202,  40  P.  471. 

§  23.    Wrongful  levy  or  other  taking  of  prop- 
erty. 

(a)  Where  the  property  is  specifically 
exempt  (food  for  stock  for  6  months)  the 
officer  is  a  trespasser. — Duncan  v.  Burchinell, 
14  A.  471,  61  P.  61. 

(b)  Telling  the  officer  to  go  ahead  after 
asking  him  if  he  had  a  bond  construed  as  a 
license  to  seize  exempt  property. — Id. 

§24.  Levy  on  property  mortgaged  or  other- 
wise encumbered* 
(a)  A  constable  and  his  sureties  are 
liable  in  damages  to  the  holder  of  a  valid 
chattel  mortgage  on  property  seized  by  the 
officer  under  an  execution  against  the  mort- 
gagor.— Newman  v.  People,  4  A.  46,  34  P. 
1006. 

§25.    Release  of  levy  on  property. 

(a)  A  judgment  against  a  constable  for 
the  seizure  of  exempt  property  cannot  be 
sustained  where  the  constable  has  sur- 
rendered a  portion  of  the  property  claimed; 
there  being  no  evidence  that  the  property 
surrendered  was  not  of  the  value  limited  by 
the  statute  as  exempt — Watson  v.  Lederer, 
11  C.  677,  19  P.  602. 

§26.    Taking  bond  or  other  security. 

(a)  It  is  proper  practice  for  an  officer 
before  levying  a  writ  upon  personal  prop- 
erty, when  the  ownership  is  in  dispute,  to 
require  indemnity. — Porter  v.  Stapp,  6  C.  32. 

§27.    False  return. 

(a)  In  an  action  against  a  sheriff  and 
the  sureties  on  his  official  bond,  for  dam- 
ages sustained  by  plaintiff,  by  an  alleged 
false  return  upon  an  execution,  an  answer 
which  alleges  as  a  defense  the  issuance  of 
two  executions  on  the  same  day  to  different 
counties,  states  no  defense  to  the  action,  as, 
under  sec.  2537  Mills'  Ann.  Stats.,  execu- 
tions may  issue  on  a  judgment  to  different 
counties  at  the  same  time. — People  for  Use 
p^  J^pnfl^ld  V,  Finch,  J9  A,  512,  76  P.  inO. 


(b)  In  an  action  against  a  sheriff  and 
the  sureties  on  his  official  bond,  for  damages 
sustained  by  plaintiff,  by  an  alleged  false  re- 
turn of  an  execution  wherein  a  levy  of  the 
executicm  on  personal  property  of  the  exe- 
cution debtor  was  alleged,  and  that  subse- 
quently the  sheriff  falsely  returned  the  exe- 
cution, no  prc^erty  found,  a  defense  alleg- 
ing the  appointment  of  a  receiver  of  the 
property  of  the  execution  defendant  on  a 
date  subsequent  to  the  alleged  levy,  states 
no  defense  to  the  action. — Id. 

§  28.    Actions  against  officers  and  indemnitors 
in  generaL 

(a)  The  right  of  litigants  is  the  judicial 
collection  of  their  debts,  or  enforcement  of 
such  other  legal  redress  as  the  law  may 
authorize.  And  no  cause  of  action  exists 
against  the  sheriff  until  his  negligence  or 
misconduct  has  prevented  or  retarded  the 
vindication  of  this  right  The  cause  of  ac- 
tion accrues  when  consequential  injury  has 
followed  official  non-feasance  or  mis-feas- 
ance,  and  not  before. — ^People  v.  Cramer,  15 
C.  155,  25  P.  302. 

(b)  Where,  in  an  attachment  proceed- 
ing, judgment  was  rendered  in  favor  of  the 
intervener  for  the  property,  but  damages 
claimed  as  resulting  from  the  attachment 
were  refused  him  because  not  properly 
pleaded,  such  intervener  cannot,  in  a  sub- 
sequent action,  recover  such  damages  from 
the  sheriff,  as  the  injury  occasioned  by  the 
attachment  Is  an  entirety,  and  the  damages 
resulting  therefrom  cannot  be  apportioned 
among  the  several  wrongdoers,  nor  be  di- 
vided into  separate  demands. — ^Jones  v. 
Allen,  38  C.  612,  88  P.  387. 

§29.    Nature  and  form. 

(a)  Where  the  sheriff  retains  moneys 
above  his  proper  fees  and  costs,  the  party 
entitled  to  the  surpus  may  recover  the  same 
by  action;  the  remedy  in  such  cases  is  not 
limited  to  a  proceeding  to  re-tax,  though 
that  course  may  be  pursued;  and  though 
the  suit  may  be  for  treble  damages  under 
the  statute,  still  under  appropriate  allega- 
tions, there  may  be  a  recovery  as  for  money 
had  and  received.— Cramer  v.  Oppenstein, 
16  C.  495,  27  P.  713. 

§80.    Right  of  action. 

(a)  If  a  judgment  debtor  having  two 
wagons,  one  of  which  is  exempt,  conceals 
one,  and  claims  the  other  as  exempt,  his 
selection  and  claim  of  the  other  is  fraudu- 
lent, and  a  levy  thereon  by  the  sheriff  is 
no  ground  for  recovery  under  the  statute 
making  an  officer  who  levies  on  exempt  prop- 
erty liable  in  three  times  the  value  of  the 
property. — ^Yates  v.  Gransbury,  9  C.  323,  12 
P.  206. 

(b)  Where  at  the  time  defendant,  a 
sheriff,  levied  on  certain  property,  he  was 
told  by  plaintiff  that  the  property  did  not 
belong  to  the  execution  defendant,  to  which 
defendant  responded  that  he  was  indemni- 
fied and  was  acting  under  advice  from  the 
attorney  of  the  execution  creditor,  and  that 
he  intended  to  make  the  levy,  and  did  make 
it,  the  plaintiff  was  not  estopped  to  maintain 
an  action  for  the  property  because  he  failed 
to  noiity  the  sheriff  th^t  h^  was  the  owner 
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of  the  property  before  the  levy  wa8  made. — 
Beaman  v.  Stewart,  19  A.  222,  74  P.  342. 

§81.    Conditions  precedent. 

(a)  Where  plaintiffs'  property  wari  levied 
upon  and  taken  from  their  possession  under 
an  execution  against  another  party,  the  tak- 
ing was  tortious  and  constituted  a  conver- 
sion, and  a  demand  for  possession  of  said 
property  was  not  necessary  before  commenc- 
ing an  action  against  the  sheriff  for  damage 
for  such  wrongful  taking  and  conversion. — 
Beaman  v.  Stewart,  84  C.  856,  83  P.  629. 

(b)  Where  the  seizure  of  exempt  prop- 
erty is  not  in  itself  a  trespass  the  debtor 
must  make  a  demand  and  allow  a  reasonable 
time  for  a  return. — Duncan  v.  Burchinell, 
14  A.  471,  61  P.  61. 

§38.    Defenses— jnstification. 

(a)  In  trespass  de  honU  against  an  of- 
ficer, if  he  justify  under  a  writ  of  attach- 
ment, he  must  aver  return  of  the  writ,  but 
not  80  as  to  plaintiff  in  the  attachment  suit. 
—Berry  v.  Hart,  1  C.  2^6. 

(b)  An  officer  may  justify  under  a  void- 
able though  not  under  a  void  process. — 
Archibald  v.  Thompson,  2  C.  889. 

(c)  In  trespass  against  a  sheriff  for  levy- 
ing on  goods  under  a  writ  of  attachment, 
he  may  justify  the  seizure. — Id. 

(d)  In  replevin  against  a  sheriff  the 
latter  may  prove  special  property  in  himself 
by  showing  that  he  holds  the  property  under 
a  writ  of  attachment — Glenn  v.  Brush,  3 
C.  26. 

(e)  An  execution  issued  upon  a  void 
judgment  is  not  available  to  justify  a  seizure 
of  property  by  a  sheriff. — Chetelat  v.  Kelter, 
7  A.  68,  42  P.  495. 

§  88.    Return  of  property. 

(a)  The  officer  who  has  wrongfully  levied 
upon  exempt  goods  may  return  them  to  the 
debtor;  but  to  relieve  himself  of  liability,  he 
must  return  them  to  the  place  from  which 
they  were  taken,  or  to  some  place  which  the 
debtor  may  reasonably  designate.  To  merely 
authorize  the  debtor  to  take  them  at  a  place 
where  they  are  stored  is  not  a  return. — Sand- 
berg  V.  Borstadt,  48  C.  96,  109  P.  419. 

(b)  And  where  all  the  property  origi- 
nally seized  is  of  the  character  which  the 
debtor  is  entitled  to  exempt,  and  does  not 
exceed  in  value  what  he  is  entitled  to,  the 
return  of  a  portion  of  the  goods  will  not  bar 
the  debtor's  action,  but  merely  relieves  the 
officer  pro  tanto, — Id. 

(c)  If  after  the  lapse  of  a  reasonable 
time  after  demand  the  officer  fails  to  return 
the  goods,  he  cannot  defeat  the  action  for 
damages  by  offering  to  restore  them. — Dun- 
can V.  Burchinell,  14  A.  471,  61  P.  61. 

(d)  If  an  officer  levy  upon  exempt  prop- 
erty and  afterwards  return  same  to  the  judg- 
ment debtor,  but  not  within  a  reasonable 
time  after  demand  therefor  and  such  return 
is  then  accepted,  the  acceptance  thereof  is 
no  release  of  the  claim  against  the  officer 
for  treble  damages  for  wrongful  levy,  but  the 
value  of  the  property  may  be  shown  to  re- 
duce the  damages. — Id. 

§  84.    Parties. 

(a)  In  replevin  against  a  sheriff  for 
wrongful  attachment  of  property,  the  action 


was  against  the  individual  and  not  the  office, 
and  the  officer's  term  having  expired,  it  was 
error  to  substitute  his  successor  in  office  as 
a  party  defendant — Greig  v.  Ware,  25  C.  184, 
55  P.  163. 

§85.    Pleading— complaint  or  petition.  > 

(a)  Regularly,  when  a  sheriff  is  a  party 
to  an  action,  his  official  character  should  vi^ 
pear  by  allegations  in  the  declaration,  or  by 
suggestion  of  record. — Coon  v.  Rigden,  4  C. 
275. 

(b)  It  is  not  required  that  the  judgment 
debtor  suing  for  a  levy  upon  exempt  goods 
should  specially  plead  the  statute.  It  is  suf- 
ficient if  facts  entitling  him  to  the  exemp- 
tion are  set  up. — Sandberg  v.  Borstadt,  48  C. 
96,  101.  109  P.  419. 

(c)  In  an  action  against  a  sheriff  for 
property  attached  by  him  as  the  property  of 
a  debtor  who  had  sold  the  goods  to  pl^ntiff's 
vendor,  the  allegation  that  such  debtor  was 
at  the  date  of  levy  in  possession  of  the  goods 
held  not  equivalent  to  an  allegation  that 
she  had  never  made  a  transfer  of  possession. 
—Sargent  v.  Cameron,  11  A.  200,  53  P.  394. 

§86.    Pleading  Justification. 

(a)  Statement  of  what  facts  must  be 
pleaded  in  justification  by  officer. — Deitsch 
V.  Wiggins,  15  Wall.  539,  reversing  1  C.  299; 
McCraw  v.  Welch,  2  C.  284. 

§87.    Amendment  of  plea  or  answer. 

(a)  It  not  being  essential  to  the  justifi- 
cation of  a  sheriff  when  sued  by  the  person 
from  whose  possession  the  goods  were  taken, 
to  show  the  regularity  of  the  proceedings 
before  the  issuing  of  the  writ,  it  is  not  error 
prejudicial  to  plaintiff  to  permit  defendant 
to  amend  his  answer  by  alleging  the  filing 
of  the  affidavit  and  bond  before  the  writ  was 
issued.— Buddee  v.  Spangler,  12  C.  216,  20 
P.  760. 

§  88.    Evidence. 

(a)  In  replevin  against  a  constable  who 
holds  the  goods,  in  controversy,  as  the  prop- 
erty of  a  third  person,  under  a  writ  of  at- 
tachment, evidence  is  not  admissible,  on  be- 
half of  the  plaintiff,  to  show  that  the 
attachment  was  dissolved  after  the  replevin 
was  brought. — McCraw  v.  Welch,  2  C.  284. 

(b)  On  the  trial  of  an  action  against 
sheriff  for  wrongful  levy,  a  check  given  by  a 
third  party  to  plaintiff  before  the  levy  of 
the  attachment,  and  by  her  given  to  one  of 
the  members  of  the  firm  from  whom  plaintiff 
received  the  goods,  to  whom  it  was  paid,  is 
immaterial  and  irrelevant  as  evidence  for 
any  purpose. — ^Buddee  v.  Spangler,  12  C.  216, 
20  P.  760. 

(c)  In  replevin  against  a  sheriff,  for 
goods  taken  under  process  against  a  third 
person,  it  is  a  fatal  error  to  receive  evidence 
that  the  sheriff  is  indemnified. — Bartell  v. 
Griflin,  47  C.  569,  108  P.  171. 

§89.    Issues,  proof  and  variance. 

(a)  Whatever  rule  may  be  enforced 
against  an  officer  justifying  under  process, 
it  seems  to  be  sufficient  for  third  persons  to 
show  that  he  is  an  officer  de  facto,  and  a 
plaintiff  in  attachment  who  is  sued  in  tres- 
paas  ie  not  bound  to  shpw  that  the  sherUOT 
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w)io  levied  the  writ  was  an  officer  de  jure. 
It  is  sufficient  for  him  to  show  that  the 
sheriff  was  performing  the  duties  of  the 
office  and  generally  recognized  in  it. — Berry 
V.  Hart,  1  C.  246. 

(b)  It  is  not  necessary  to  prore  the  of- 
ficial character  of  the  defendant  in  a  suit 
against  the  sheriff  for  seizing  exempt  goods. 
— Wymond  v.  Amsbury,  2  C.  213. 

(c)  In  trespass  against  an  officer  for  tak- 
ing goods  exempt,  it  is  not  necessary  to 
prove  the  official  character  of  the  officer  who 
issued  the  writ  under  which  defendant  acted. 
—Id. 

(d)  When  a  sheriff  justifies  under  an  ex- 
ecution and  seeks  to  attack  the  title  of  the 
plaintiff  in  replevin  on  the  ground  of  fraud, 
the  plaintiff,  being  a  stranger  to  the  judg- 
ment upon  which  the  execution  is  based,  he 
must  show  that  the  judgment  upon  which 
the  execution  issued  remains  unsatisfied;  the 
sheriff  in  such  case  being  the  mere  agent  of 
the  judgment  creditor. — ^Wyatt  v.  Freeman, 
4  C.  14. 

(e)  A  sheriff  who,  under  an  attachment 
regular  on  its  face,  seizes  goods  in  the  pos- 
session of  one  not  a  party  to  the  writ,  to 
whom  the  attachment  defendant,  the  real 
owner,  has  transferred  the  goods  to  defraud 
creditors,  need  not,  to  justify  such  seizure, 
prove  the  regularity  of  the  proceedings  prior 
to  the  attachment — ^Buddee  v.  Spangler,  12 
C.  216,  20  P.  760. 

(f)  Upon  issue  joined  upon  a  plea  of 
justification  by  an  officer.  It  is  incumbent 
upon  him  to  establish  his  official  capacity. — 
Greig  v.  Clement,  20  C.  167,  37  P.  960. 

§  40.    Trial  and  judgment 

(a)  Where  the  plaintiffs  in  an  execution 
indemnified  the  sheriff  to  levy  cm  certain 
property  and  a  judgment  was  recovered 
against  the  sheriff  for  a  return  of  the  prop- 
erty in  a  replevin  suit  to  which  the  obligors 
of  his  indemnity  bond  were  not  parties,  the 
plaintiff  in  the  replevin  suit  was  not  bound 
to  accept  a  return  of  the  property  in  satis- 
faction of  his  judgment,  and  a  tender  of 
such  property  by  the  sheriff  which  was  re- 
fused was  not  a  satisfaction  of  the  judgment 
so  as  to  bar  an  action  in  trover  against  the 
obligors  of  the  sheriffs  indemnity  bond. — 
Woodworth  v.  Gorsllne,  30  C.  186,  69  P.  705. 

(b)  The  statutes  allowing  three  times  the 
value  of  exempt  goods  unlawfully  levied 
upon,  the  jury  may  return  the  actual  or  the 
statutory  damages,  as  the  court  may  direct. 
— Sandberg  v.  Borstadt,  48  C.  96,  103,  109  P. 
419. 

§  41.    Liabilities  of  parties  and  indemnitors  to 
officers. 

(a)  The  remedy  upon  a  bond  of  in- 
demnity given  to  a  sheriff  is  equally  availa- 
ble, whether  it  be  a  statutory  bond  or  a  vol- 
untary obligation,  but  to  be  held  valid,  the 
act  to  be  done  must  not  be  in  contravention 
of  a  statute  or  against  the  peace  or  policy  of 
the  law.—Porter  v.  Stapp,  6  C.  32. 

(b)  If  the  writ  under  which  the  officer 
acts  be  regular  on  its  face,  and  the  officer 
acts  in  good  faith,  he  will  be  entitled  to  re- 
imbursement of  all  damages  he  may  sustain, 
should  the  service  prove  to  be  a  trespass. 
—Id. 


(c)  A  bond  given  to  the  sheriff  reciting  a 
levy  made  at  the  instance  of  the  principal  in 
the  bond,  conditioned  to  save  him  harmless 
''from  all  harm,  trouble,  damages,  costs, 
suits,  actions,  judgments  and  executions  that 
may,  at  any  time,  arise  or  be  brought  against 
him"  by  reason  of  the  levy,  renders  the  sure- 
ties liable  for  a  judgment  recovered  against 
the  sheriff  by  a  third  party,  based  upon 
the  levy.— McKnight  v.  Ballit  45  C.  141,  100 
P.  433. 

§42.    Actions  against  indemnitors. 

(a)  Sec.  419,  MiUs'  Ann.  Code,  providing 
that  where  a  sheriff  gives  written  notice  to 
the  sureties  on  a  bond  of  indenmity  of  an 
action  against  him,  the  judgment  shall  be 
evidence  of  his  right  to  recover  against  the 
sureties  on  motion  with  specified  notice,  does 
not  prevent  a  sheriff,  against  whom  a  judg- 
ment has  been  rendered  and  who  failed  to 
give  the  required  notice,  tTom  suing  the  sure- 
ties, but,  in  such  case,  the  amount  of  the 
judgment  is  only  prima  fctcie  evidence 
against  the  obligors,  and  they  may  attack 
it  on  the  ground  that  the  obligee  failed  to 
avail  himself  of  a  good  defense  or  that  it 
was  obtained  by  fraud  or  collusion. — ^Whin- 
nery  v.  Wiley,  38  C.  203,  88  P.  171. 

(b)  Where  the  complaint  in  an  acticm  on 
a  bond  of  indemnity  to  a  sheriff  does  not 
show  on  its  face  that  the  creditor  executing 
the  bond  and  the  sheriff  connived  to  do  an  il- 
legal act,  and  that  the  bond  was  given  in  fur- 
therance thereof,  a  demurrer  to  the  com- 
plaint on  the  ground  that  the  bond  was 
given  to  indemnify  the  sheriff  from  any 
claim  which  might  result  from  the  seizure 
of  exempt  property  cannot  be  sustained. — Id. 

§  48.    Actions  against  officers  for  penalties. 

(a)  The  statute  (Mills'  Stats.,  sec  210; 
Rev.  Stats.,  sec.  244)  providing  that  all  sher- 
iffs, jailers,  etc.,  having  custody  of  any  pris- 
oner, shall  admit  any  practicing  attorney 
whom  the  prisoner  may  desire  to  consult 
to  see  and  consult  with  the  imprisoned  party 
in  private,  and,  refusing,  shall  pay  a  speci- 
fied sum  **to  the  person  aggrieved,"  it  is  the 
prisoner  and  not  the  attorney  who  is  ag- 
grieved. The  prisoner  alone  is  entitled  to 
the  action.— McPhail  v.  Delaney,  48  C.  411, 
110  P.  64. 

IV.  LIABILITIES    ON    OFFICIAL    BONDS. 

§44.    Nature  and  grounds  in  generaL 

(a)  The  sureties  in  an  official  bond  are 
not  liable  for  the  private  and  personal 
wrongs  of  the  officer,  not  done  by  virtue  of 
his  office,  nor  under  color  of  his  office,  e.  g., 
where  a  constable  commits  a  trespass,  under 
pretense  of  process,  when  in  fact  he  has  no 
process,  and  acts  of  mere  malice. — People 

V.  Pacific  Surety  Co.,  50  C.  273, 109  P.  961. 

(b)  A  surety  who  undertakes  for  the 
faithful  performance  of  the  official  duties 
of  an  officer  is  not  responsible  for  the  tres- 
passes of  the  officer  where  the  latter  acts 
without  either  actual  or  apparent  legal  au- 
thority.—Allison  V.  People,  6  A.  80,  39  P.  903. 

(c)  Where  money  came  into  the  hands  of 
a  sheriff  by  sale  of  perishable  property  under 
a  writ  of  attachment  and  pending  the  litiga- 
tion in  the  attachment  suit  but  after  the 
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sale  of  the  property,  the  sheriff's  term  of  office 
expired  and  he  was  re-elected  and  gave  a 
new  official  hond  and  when  the  attachment 
suit  was  ended  the  sheriff  defaulted  in  the 
payment  of  the  attachment  fund,  the  sureties 
on  his  official  bond  at  the  time  of  the  execu- 
tion of  the  writ  and  sale  of  the  property 
were  liable  for  his  default — People  v.  Ken- 
dall. 14  A.  175.  69  P.  409. 

§45.    Extent  of  linbiHty. 

(a)  The  sureties  on  a  sheriff's  bond  are 
not  liable  in  treble  damages  for  the  wrong- 
ful acts  of  their  principal. — State  Bank  t. 
Brennan.  7  A.  427.  43  P.  1050. 

§46.    Action»— parties. 

(a)  An  action  on  a  constable's  bond  is 
maintainable  only  in  the  name  of  the  peo- 
ple of  the  state  of  Ck>lorada — ^Taylor  t.  Blyth. 
9  A.  81.  47  P.  662. 


§47. 


-Defenses. 


(a)  In  an  action  against  a  sheriff  and 
the  sureties  on  his  official  bond,  for  damages 
sustained  by  plaintiff  by  an  alleged  false  re- 
turn upon  an  execution  it  is  no  defense  that 
two  executions  issued  on  the  same  day  to 
different  counties. — People  for  use  of  Ken- 
fleld  V.  Pinch,  19  A.  512.  76  P.  1120. 

(b)  In  an  action  against  a  sheriff  and 
the  sureties  on  his  official  bond,  for  damages 
sustained  by  plaintiff,  by  an  alleged  false 
return  of  an  execution  wherein  a  levy  of  the 
execution  on  personal  property  of  the  exe- 
cution debtor  was  alleged,  and  that  subse- 
quently the  sheriff  falsely  returned  the  exe- 
cution, no  property  found,  a  defense  alleging 
the  appointment  of  a  receiver  of  the  property 
of  the  execution  defendant  on  a  date  subse- 
quent to  the  alleged  levy,  states  no  defense 
to  the  acti<m. — ^Id. 

§48.    Pleading. 

(a)  In  an  action  upon  a  sheriffs  bond  it 
is  not  enough  to  aver  generally  that  the  act 
was  done  "by  virtue  of  or  "under  the  color 
of  his  office. — People  v.  Beach,  49  C.  516, 113 
P.  513. 

(b)  A  complaint  upon  the  sheriff's  bond 
for  a  wound  received  by  the  discharge  of  a 
loaded  revolver,  attributable  to  the  negli- 
gence of  a  deputy,  which,  acting  as  such 
deputy,  he  had  taken  from  the  person  of  a 
prisoner  in  his  custody,  and  by  him  being 
conveyed  to  Jail,  must  show  by  an  averment 
of  facts  that  the  custody  was  a  lawful  one, 
and  that  the  taking  of  the  revolver  from  the 
priscmer,  and  its  retention  by  the  deputy, 
was  Justified  in  law  as  part  of  the  duty 
which  the  deputy  was  then  performing. — Id. 

(c)  A  complaint  which  set  forth  the  bond 
and  alleged  an  order  of  court  retaxing  oosts, 
which  left  money  in  the  sheriff's  hands  be- 
longing to  plaintiff  and  alleged  the  sheriff's 
disobedience  of  the  order  in  failing  to  pay 
over  the  money  to  plaintiff,  sufficiently 
charges  a  breach  of  the  condition  of  the 
bond  to  pay  over  all  moneys  which  might 
come  into  his  hands  as  sheriff. — Brennan  v. 
State  Bank,  10  A.  368,  50  P.  1076. 

(d)  An  allegation  in  a  complaint  in  an 
action  against  an  officer  and  his  sureties 
upon  his  official  bond,  that  such  officer 
charged  illegal  fees  may  be  disregarded  as 
immaterial. — Id. 


§  48.    ~  Evidence. 

(a)  The  return  of  an  officer  upon  a  writ 
of  attachment  is  conclusive  against  him  and 
the  sureties  on  his  official  bond,  and  in  a 
suit  against  an  officer  and  his  sureties  on 
bis  bond  it  was  error  to  admit  evidence  con- 
tradicting the  officer's  return. — Bishop  v. 
Poundstone,  11  A.  73,  52  P.  222. 

(b)  Where  a  sheriff  levied  an  execution 
on  perishable  property  and  appointed  a  cus- 
todian and  in  his  return  fixed  the  compen- 
sation of  the  custodian,  which  on  motion  to 
retax  was  reduced  and  fixed  at  a  smaller  sum 
by  order  of  the  court,  in  an  action  against 
the  sheriff  and  the  sureties  on  his  bond  to 
recover  the  balance,  it  was  not  necessary  to 
specially  plead  the  order  of  court  fixing  the 
compensation,  but  was  sufficient  to  allege 
what  the  taxable  costs  were  by  stating  the 
amount,  and  the  order  of  court  was  admissi- 
ble in  evidence  to  prove  the  allegation. — 
Blyth  V.  People,  16  A.  526,  66  P.  680. 

(c)  In  an  action  upon  a  sherifTs  bond  to 
recover  money  collected  by  him  upon  an  ex* 
ecution,  where  the  answer  admitted  the  levy 
and  the  amount  the  property  was  sold  for. 
and  the  only  issue  was  as  to  the  amount  of 
compensation  of  a  custodian  to  be  taxed  as 
costs,  an  order  of  court  fixing  the  compen- 
sation of  such  custodian  and  requiring  the 
sheriff  to  pay  the  balance  to  the  Judgment 
plaintiff  was  conclusive  upon  the  sureties  on 
the  sheriff's  bond,  and  it  was  no  defense  to 
show  that  the  custodian  was  the  purchaser, 
and  that  the  purchase  price  only  paid  the 
sherifTs  cost  and  amount  allowed  the  custo- 
dian by  the  sheriff,  and  that  the  sheriff  re- 
ceived no  money  from  the  purchaser. — Id. 

(d)  A  SherifTs  return  upon  an  execution 
is  conclusive  upon  him  in  an  action  upon 
his  official  bond.  If  the  return  is  untrue  it 
could  be  amended  in  the  suit  in  which  the 
execution  was  issued  but  it  could  neither  be 
amended  nor  contradicted  in  another  suit — 
Breckenridge  Merc.  Co.  v.  Bailif,  16  A.  554, 
66  P.  1079. 

(e)  In  an  action  against  a  sheriff  and  the 
sureties  on  his  official  bond  for  damages  sus- 
tained by  plaintiff  by  reason  of  an  alleged 
false  return  upon  an  execution,  a  demurrer 
should  be  sustained  to  a  defense  which 
shows  upon  its  face  that  it  involves  a  con- 
tradiction of  the  sheriff's  return  upon  the 
execution,  as  evidence  would  not  be  admissi- 
ble to  support  such  defense. — People  for  the 
use  of  Kenfield  v.  Pinch,  19  A.  512,  76  P. 
1120. 

§  50.    Judgment. 

(a)  The  Judgment  in  an  action  on  a  con- 
stable's bond  must  be  for  the  full  penalty 
thereof,  and  it  is  for  the  benefit  not  only 
of  the  person  on  whose  relation  the  suit  was 
brought,  but  of  all  others  who  are,  or  may 
become,  interested  in  the  enforcement  of  the 
bond.— Taylor  v.  Blyth,  9  A.  81,  47  P.  662. 

SHERIFF'S  DEED. 

See  "Execution,"  VI  (E). 

SIDE  LINES. 

See  "Mines  and  Minerals,"  sec.  49. 
Effect  of  lode  passing  out  of  side  lines  of 
claim,  see  "Mines  and  Minerals,"  sec.  159. 
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SIONATUSES. 

Adding  new  signatures  to  note,  see  "Alter- 
ation of  Instruments/*  sec.  4. 

To  contract  by  agent,  see  'Trincipal  and 
Agent,"  sec.  44. 

To  process,  see  ''Process,"  sec.  9. 

SLANDER  OF  TITLE. 

Evidence  in  actions  for,  see  "Libel  and 
Slander,"  sec.  22. 

SLEEPma  OAKS. 

Duty  of  railroads  to  haul,  see  "Carriers," 
sec.  39. 

SOLDIERS'  AND  SAILORS'  HOME. 

Appropriations,  see  "States,"  sec.  34. 

SPANISH. 

Grants  of  land,  see  "Public  Lands,"  V. 

SPEAKER. 

Of  house,  removal,  see  "States,"  sec.  7. 

SPECIAL  APPEARANCE. 

See  "Appearance,"  sec.  7. 

SPECIAL  LAWS. 

See  "Constitutional  Law,"  sees.  81,  82. 

SPECIAL  PRIVILEOES. 

Irrevocable  grant,  see  "Constitutional  Law," 
sec.  74. 

SPECIAL  PROCEEDINGS. 

Review  of  orders  and  decrees,  see  "Appeal 
and  Error,"  sec.  17. 

SPECIAL  TAXES. 

See  "Constitutional  Law,"  sec.  88. 

SPECIALTY. 

§  1.    In  general. 
Application   of   statutes   of   limitation,   see 
"Limitation  of  Actions,"  sec.  10. 

§1.    In  general. 

(a)  Where  it  appeared  from  the  whole 
transaction  that  there  was  no  intention  upon 
the  part  of  the  maker  of  an  instrument  (pur- 
porting to  be  a  promissory  note  with  power 
of  attorney  to  confess  Judgment)  to  adopt  a 
printed  seal  appearing  therein  opposite  his 
signature:  Held,  that  the  instrument  was  not 
a  specialty. — Buckingham  v.  Orr,  6  C.  587. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  errors,  see  "Appeal  and  Er- 
ror." sec.  289. 
In  briefs,  see  "Appeal  and  Error,"  sec.  308. 


SPECIFIC  PERFORMANCE. 

I.    Natubb  and  Gbounds  of  Remedy  in  Oen- 


§    1.    Existence  of  other  remedy. 

§   2.    Inadequacy  of  remedy  at  lato, 

§   3.    Discretion  of  court. 

§   4.    Enforcing  partial  performance. 

i   5.    P^ormance  impossible. 

i  6.  Persons  entitled  to  enforce  per- 
formance. 

i  7.  Persons  as  against  whom  perform- 
ance m>ay  he  enforced. 

II.  Contracts  Bnfobceable. 

i   8.    Requisites  and  validity  in  general. 

I   9.    Certainty. 

§10.    In  general. 

S 11.    Mutuality  of  ohligaHon. 

1 12.  Oral  contracts  toithin  statute  of 
frauds. 

i  13.    Part  performance  of  oral  contracts. 

i  14.    Acts  constituting  performance 

in  general. 

S 16.    Consideration. 

§  16.    In  general. 

i  17.    Insufficiency  in  connection  with 

other  objections. 

il8.    Fairness  and  reasonableness. 

§  19.  Rescission  or  other  termination  of 
contract. 

120.    Contracts  relating  to  real  property. 

%  21.    Enforcement  by  purchaser. 

§22.  Enforcement  against  subse- 
quent purchaser. 

I  23.  Contracts  relating  to  personal  prop- 
erty. 

§  24.    In  general. 

§25.    Corporate  stock  or  securities. 

III.  Good  Faith  and  Dhjgengb. 

§26.  Nature  and  grounds  of  duty  of 
plaintiff. 

§27.  Time  as  of  the  essence  of  the  con- 
tract. 

§  28.  Sufficiency  of  performance  by  plain- 
tiff in  general. 

§  29.  Payment  of  consideration  or  tender 
thereof. 

§  30.  Effect  of  delay  or  default  of  plain- 
tiff. 

§  81.  Waiver  and  estoppel  to  urge  objec- 
tions to  delay  or  default. 

TV.    Pboceedings  and  Relief. 

§  32.    Time  to  sue,  limit<Uion9,  and  laches. 

§  33.    Parties. 

§34.    Pleading. 

§36.    Issues,  proof  and  variance. 

§  36.    Evidence — admissibility. 

§37.    Presumptions    and    burden    of 

proof. 

§  38.    Weight  and  sufficiency. 

§  39.    Relief  awarded. 

§40.    Recovery    of   compensation   or 

I  damages  instead  of  specific  per- 
formance. 

§  41.    Relief  to  defendant. 

§  42.    Judgment  or  decree. 

Contract  to  cut  timber,  see  "Logs  and  Log- 
ging," sec.  1. 

Evidence  of  agent's  authority  to  make  con- 
tract, see  "Principal  and  Agent,"  sec.  8. 

When  refused  on  title  bond,  see  "Vendor  and 
Purchaser,"  sec.  8. 
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I.    NATURS  AND  GROUNDS  OF  RSMSDY 
IN  GENSRAL. 

§  1.    Szistence  of  other  remedy. 

(a)  When  an  action  at  law  for  damages 
will  not  answer  the  justice  of  the  case,  and 
an  action  for  specific  performance  will  do  so, 
the  action  for  specific  performance  will  lie. 
— O'Donnell  v.  Chamberlin,  Executor,  86  C. 
396,  404,  91  P.  89. 

§  8.    Inadequacy  of  remedy  at  law. 

(a)  A  court  of  chancery  has  Jurisdiction 
to  decree  the  performance  of  a  contract  to 
convey  real  estate,  regardless  of  the  ade- 
quacy of  an  action  at  law. — Sullivan  v.  Leer, 

2  A.  141,  29  P.  817. 

(b)  That  courts  of  equity  have  jurisdic- 
tion to  decree  specific  performance  of  agree- 
ments, whether  relating  to  real  or  personal 
property  is  well  settled;  the  authority  does 
not  depend  upon  any  distinction  between 
real  and  personal  estate,  but  the  ground 
of  t];ie  jurisdiction  is  that  the  party  seeking 
equitable  relief  cannot  be  fully  compensated 
by  an  award  of  damages  at  law. — ^Frue  v. 
Houghton,  6  C.  818;  Colo.  Land  k  Water  Co. 
V.  Adams,  6  A.  190,  37  P.  89. 

§S.    Discretion  of  court 

(a)  The  rescission  or  cancellation  of  con- 
tracts or  deeds  and  specific  performance  are 
not  matters  of  absolute  right,  but  matters 
resting  in  the  sound  discreticm  of  the  court. 
— Boyes  v.  Qreen  Mt.  Falls  Town  k  Imp.  Co., 

3  A.  295,  33  P.  77;  Hamill  v.  Thompson,  3 
C.  518. 

§4.    Snforcing  partial  performance. 

(a)  A  vendee  who  purchases  land  under 
a  contract  entitling  him  to  a  title  free  from 
incumbrance  is  not  bound  to  accept  one 
doubtful  or  defective,  but  where  the  vendor 
is  unable  to  make  title  to  all  the  land,  and 
the  part  he  cannot  convey  is  of  small  im- 
portance or  immaterial  to  the  uses  and  en- 
joyment of  that  which  he  can  convey,  and 
the  purchaser  retains  possession,  the  vendor 
may  insist  on  performance  with  a  propor- 
tionate abatement  from  the  purchase  price. 
— ^Florence  Oil  k  Ref.  Co.  v.  McCandless,  26 
C.  534,  58  P.  1084. 

(b)  One  who  agrees  to  convey  a  body  of 
land  for  a  specified  consideration,  and,  by 
his  own  act,  renders  himself  Incapable  of 
wholly  fulfilling  his  contract,  may,  at  suit 
of  the  purchaser,  be  required  to  convey  all 
that  he  is  able  to  convey,  with  an  abatement 
in  the  agreed  price  equal  to  the  difference 
in  value  between  what  was  agreed  for  and 
what  is  conveyed.— Wellington  Realty  Co.  v. 
Gilbert,  24  A.  118,  131  P.  803. 

(c)  Partial  enforcement  is  allowed  only 
when  justice  and  equity  to  all  parties  can 
be  accomplished.  An  agreement  provided 
(1)  that  plaintiff  should  assign  to  defendant 
an  option  upon  a  certain  ranch  and  the 
water  rights  thereto  appurtenant,  and  pro- 
vide an  "adequate  water  supply'*  for  the 
land,  "using  the  water  now  going  with  the 
land,  and  such  additions  thereto  as  may  be 
necessary  to  irrigate  all  of  the  land"  which 
defendant  might  cultivate;  (2)  that  defend- 
ant, upon  consummation  of  the  purchase  of 
the   land,  pursuant   to  the   option,   should 


^transfer  or  enter  into  an  agreement  to 
transfer"  to  plaintift  all  such  water  rights 
and  "put  the  entire  tillable  portion  of  the 
tract  into  an  irrigation  district,"  afterwards 
to.  be  organized;  (3)  that  plaintift  would, 
upon  the  formation  of  the  irrigation  dis- 
trict, transfer  to  defendant  bonds  thereof, 
"representing  the  acreage  placed  in  the  dis- 
trict" by  defendant,  and  "enter  into  an 
agreement  to  furnish"  defendant  "sufficient 
water  to  water  all  of  the  land  that  was  or 
should  be  in  cultivation  at  any  time  before 
water  could  be  furnished  therefor,  under  the 
irrigation  district."  Considering  that  the. 
parties  might  never  agree  as  to  wliat  would 
be  "an  adequate  water  supply,"  or  as  to 
what  additions  to  the  existing  supply  would 
be  necessary,  or  as  to  what  land  defendant 
might  be  cultivating,  that  if  th^  first  part 
of  the  contract  should  be  enforced  and  the 
irrigation  district  never  organized,  the  de- 
fendant would  own  the  land  and  the  plaintifT 
the  water  rights,  with  no  agreement  between 
them  as  to  how  or  upon  what  terms  water 
should  be  furnished,  that  if  disagreements 
as  to  these  matters  should  arise  the  court 
would  be  powerless  to  compel  them  to  enter 
into  any  contract,  that  these  and  many 
other  obstacles,  possible  under  the  terms 
of  the  writing,  presented  an  impossible  bar- 
rier to  specific  performance  of  any  feature 
of  the  agreement — Riverside  Land  k  Irr. 
Co.  V.  Sawyer,  24  A.  442,  134  P.  1011. 

§5.    Performance  impossible. 

(a)  Courts  do  not  enforce  contracts  be- 
tween parties,  the  execution  of  which  is 
legally  impossible. — Tritch  v.  Norton,  10  C. 
837,  15  P.  680;  Bennett  v.  Morse,  6  A.  123,  39 
P.  582. 

(b)  It  is  no  defense  to  an  action  for 
specific  performance  that  defendant  had  pre- 
viously leased  a  part  of  the  property  men- 
tioned in  the  agreement  to  another  party 
and  could  no^  make  a  lease  of  the  whole, 
especially  where  the  plaintiff  was  willing  to 
take  the  residue  with  the  rents  of  the  por- 
tion already  leased. — Cochrane  v.  Justice 
Min.  Co..  16  C.  415,  26  P.  780. 

(c)  Specific  performance  of  an  agreement 
to  convey  real  estate  cannot  be  decreed  when 
it  appears  that  at  the  time  the  contract  was 
made  the  defendant  had  divested  himself  of 
the  title  by  a  conveyance  duly  recorded. — 
Brown  v.  Lapham,  22  C.  264,  44  P.  504. 

(d)  Ordinarily,  the  inability  of  the  de- 
fendant to  perform  will  prevent  a  decree 
against  him   for  specific  performance. — Id. 

(e)  One  claiming  to  be  entitled  to  have 
from  a  certain  ditch  a  specified  volume  of 
water  for  the  irrigation  of  certain  lands, 
conveyed  the  land  and  the  water  right  to  the 
plaintifT  by  deed  effectual  for  this  purpose, 
with  covenant  of  warranty.  The  owner  of 
the  ditch  refused  to  deliver  the  water.  The 
plaintiffs  remedy  is  by  action  against  the 
owner  of  the  ditch,  or  if  in  fact  plaintift  was 
not  entitled  to  the  water  right  when  he 
assumed  to  convey  it,  by  an  action  upon  the 
covenant.  Plaintift  having  eftectually  con- 
veyed the  water  right,  if  vested  in  him,  a 
bill  for  specific  performance  is  inappropriate, 
and  will  not  lie. — Starbird  v.  Jacobs,  46  C. 
511,  105  P.  872. 

(f)  A  contract    contemplating    the    ex- 
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change  of  lands  for  a  stock  of  merchandise 
of  which  a  third  person  is  rightfully  in  pos- 
session, and  so  far  as  appears  is  entitled 
to  continue  in  such  possession,  cannot  be 
specifically  enforced. — Hill  v.  Lofgren-Harris 
Co.,  53  C.  566,  129  P.  208. 

§6.  Persons  entitled  to  enforce  performance, 
(a)  Purchaser  of  lands  under  an  execu- 
tory contract,  having  agreed  with  a  third 
person  for  an  exchange  of  such  premises  for 
others,  is  not  entitled  to  specific  perform- 
ance of  the  latter  agreement,  unless  entitled 
to  performance  of  the  first. — Berdineau  v. 
Schock,  21  A.  198,  121  P.  146. 

§7.  Persons  as  against  whom  performance 
may  be  enforced, 
(a)  In  an  action  by  the  vendee  of  real 
estate,  the  complaint  showed  that  a  contract 
under  seal  for  the  sale  of  the  property  was 
executed  by  one  person  as  principal  and 
owner,  without  indicating  in  writing  that 
any  other  person  was  interested  in  the 
premises,  though  it  appeared  that  the  vendee 
knew  when  the  instrument  was  executed 
that  there  was  another  owner  who  held  the 
legal  title  to  the  property.  Held,  that  the 
interest  of  the  known  but  unnamed  princi- 
pal was  not  bound  by  the  contract — ^Rice 
V.  Bush,  16  C.  484,  27  P.  720. 

U.    CONTRACTS  ENFORCEABLE. 
§8.    Requisites  and  validity  in  generaL 

(a)  The  departure  from  the  agent's  au- 
thority may  be  so  palpably  in  the  interest 
of  his  principal  that  a  court  of  equity  will 
decree  specific  performance.  But  in  gen- 
eral the  conclusion  of  the  agent  and  pur- 
chaser that  a  contract  is  more  favorable  to 
the  principal  than  the  terms  of  the  agency 
authorize  is  subject  to  the  risk  of  refusal 
by  the  principal  to  consummate  the  contract. 
— Speer  v.  Craig,  16  C.  478,  27  P.  891. 

(b)  Where  a  contract  stipulates  for  one 
of  two  things  in  the  alternative,  as  for  the 
conveyance  of  land  or  the  pasrment  of  a 
certain  sum  of  money  in  lieu  thereof,  equity 
will  not  interfere  to  decree  a  specific  per- 
formance but  will  leave  the  injured  party 
to  his  remedy  of  damages  at  law.  But  where 
a  contract  stipulates  for  the  conveyance  of 
land  and  adds  a  penalty  for  the  purpose 
of  securing  its  performance,  if  the  contract 
is  one  that  otherwise  calls  for  its  inter- 
position, equity  will  compel  a  specific  per- 
formance.— Amanda  Gold  Min.  A  M.  Co.  v. 
People's  Min.  &  Mill.  Co.,  28  C.  251,  64  P.  218. 

(c)  A  contract  for  the  sale  of  real  prop- 
erty executed  by  an  agent  on  behalf  of  the 
principal  will  not  be  enforced  unless  it  ap- 
pears that  the  agent  strictly  pursued  his 
authority,  or  that  his  act  was  subsequently 
ratified  by  the  principal. — Downing  Inv.  Co. 
V.  Coolidge,  46  C.  345,  349,  104  P.  392. 

(d)  Where  the  written  contract  executed 
by  the  agent  and  which  is  the  basis  of  the 
action,  expressly  grants  to  the  buyer  a  speci- 
fied time  to  make  payment  of  a  large  part 
of  the  purchase  money,  and  the  agent's  au- 
thority was  to  sell  only  "for  cash,"  evidence 
of  an  oral  promise  by  the  buyer  to  pay  the 
balance  of  the  principal  as  soon  as  the  ab- 
stract of  title  was  examined  will  not  affect 
the  question. — Id. 


(e)  Nor  will  it  change  the  result  that 
day  in  the  future  was  appointed  for  the 
ment  of  the  residue  of  the  price,  in 
to  enable  the  agent  to  obtain  the  al 
and  a  conveyance,  and  was  so  arranged 
the  agent's  request,  when  these  facts 
not  Included  in  the  written  contract. — Id. 

(f)  To  specific  performance  it  is  re* 
quired,  not  only  that  the  contract  should  be 
certain  and  complete  in  all  its  terms,  \ut 
each  of  its  terms  must  be  so  clearly  aai 
exactly  expressed  that  the  court  may  proceei. 
with  reasonable  certainty. — Riverside  Lani- 
k  Irr.  Co.  V.  Sawyer,  24  A.  442,  134  P.  lOlL 

§9.    Certainty. 

(a)  If  the  written  instrument  contain 
indicia  by  reference  to  which,  coupled  with 
the  defective  description  otherwise,  the  iden- 
tity of  the  premises  can  reasonably  be  de- 
termined, specific  performance  may  be  de- 
creed.—Ross  V.  Purse,  17  C.  24,  28  P.  473. 

§10.    In  general. 

(a)  A  contract  to  be  specifically  enforced 
must  be  definite  and  certain  and  upon  a 
valuable  consideration. — Winter  ▼.  Goebner, 
2  A.  259,  30  P.  51,  21  C.  279.  40  P.  570. 

(b)  Specific  performance  of  an  oral  con- 
tract for  the  purchase  of  lands,  inomiplete 
as  to  its  terms,  cannot  be  had. — Carson  t. 
Redding,  52  C.  181,  120  P.  147. 

(c)  Only  reasonable  certainty  is  required, 
considering  the  subject  matter  and  purpose 
of  the  contract,  the  situation  and  relation 
of  the  parties,  and  the  attending  drcnm- 
stances.— Oles  v.  Wilson,  57  C.  246,  141  P. 
489. 

(d)  Where  the  party  chargeable  under 
contract  received  the  benefits  thereot  the 
court  does  not  regard  with  favor  objections 
grounded  upon  the  incompleteness  or  un- 
certainty of  the  contract — Id. 

(e)  Where  the  chief  purpose  of  a  coo- 
tract  is  manifest,  and  can  be  enforced,  re- 
lief will  not  be  refused  merely  becanae 
there  is  an  impossibility  to  carry  out  some 
collateral  or  subsidiary  agreement,  accord- 
ing to  the  precise  terms. — Id. 

(f )  Plaintiff's  father  entered  into  a  writ- 
ten agreement  with  Macky,  when  plaintiff 
was  only  seven  years  of  age,  by  which  he 
committed  plaintiff  to  the  care  and  nurture 
of  Macky  and  his  wife.  The  agreement  pro- 
vided that  the  child  should  become  a  mem- 
ber of  the  family  of  Macky,  subject  to  his 
discipline  and  that  of  his  wife,  until  her 
majority,  that  she  should  receive  a  liberal 
education,  and  that  Macky  would  by  his  will 
devise  to  the  child  a  portion  of  his  estate, 
equal  in  the  minimum  to  one-third  of  the 
value  of  the  whole  thereof.  At  the  time  of 
this  agreement  the  child's  mother  was  dead, 
and  the  father  and  Macky  were  intimate 
friends.  The  child  remained  in  the  family 
of  Macky,  performing  the  duties  of  a  child, 
until  after  her  majority.  The  court  declined 
to  hold  the  contract  voidable,  for  inadequacy 
of  consideration,  want  of  certainty,  mu- 
tuality, or  equity. — Id. 

§  11.    Mutuality  of  obligation. 

(a)  The  general  rule  requires  mutuality 
of  obligation  as  well  as  mutuality  of  remedy 
to  authorize  a  specific  performance,  but  a 
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conditional  or  unilateral  contract  may  come 
within  the  exceptions  to  the  rule;  upon  the 
performance  of  the  condition  by  the  prom- 
isor, the  contract  may  become  mutual,  and 
a  decree  cannot  then  be  prevented  by  set- 
tins  up  the  original  lack  of  mutuality. — ^Frue 
y.  Houghton,  6  C.  318. 

(b)  A  written  agreement  to  sell  land  at 
a  specified  price  within  a  specified  time,  on 
which  nothing  is  paid  by  the  purchasers, 
and  which  does  not  bind  them  to  buy,  and 
where  the  purchasers  do  not  take  posses- 
sion, nor  make  any  improvements  on  the 
property,  is  without  consideration  and  will 
not  support  an  action  for  specific  perform- 
ance. The  writing  was  merely  an  offer  to 
sell,  and  could  be  withdrawn  at  any  time 
before  it  was  acted  upon. — Smith  v.  Bate- 
man,  25  C.  241,  53  P.  457. 

(c)  In  an  action  to  enforce  the  specific 
performance  of  a  contract  to  convey  land 
made  by  the  agent  of  the  owner,  evidence 
that  the  owner  was  a  nonresident  and  had 
listed  with  his  agent  for  sale  all  of  his  real 
estate  in  the  locality  of  the  land  in  con- 
troversy, giving  the  selling  price  of  each 
separate  piece;  that  several  sales  had  been 
made  by  the  agent  and  were  approved  by 
the  owner;  that  the  owner  had  written  nu- 
merous letters  to  his  agent  commending 
him  for  the  manner  in  which  he  was  hand- 
ling the  business  and  urging  him  to  sell  all 
of  his  property  in  the  locality;  that  the 
agent,  by  contract  in  writing,  sold  the  land 
in  controversy  under  which  the  purchaser 
paid  part  of  Uie  purchase  price  and  entered 
into  possession  and  made  valuable  improve- 
ments thereon,  was  sufficient  to  show  that 
the  agent  was  a  general  agent  of  the  owner 
authorized  in  writing  to  sell  the  land  and 
to  sustain  the  action  for  specific  perform- 
ance.—Winch  V.  Edmunds,  34  C.  359,  83  P. 
632. 

(d)  Specific  performance  of  an  unilateral 
contract  for  the  sale  of  real  estate,  executed 
without  a  consideration,  and  rescinded  be- 
fore tender  of  the  purchase  money,  will  not 
be  compelled. — Smith  v.  Bateman,  8  A.  336, 
46  P.  213. 

§  12.    Oral  contracts  within  statute  of  frauds. 

(a)  An  oral  contract  for  the  perpetual 
use  of  water  from  a  ditch  sufficient  to  ir- 
rigate a  certain  160  acres  of  land,  based 
upon  a  consideration,  and  performed  by  both 
parties,  and  followed  by  possession  and  use 
of  the  water  for  several  years,  is  sufficient 
to  maintain  an  action  to  enforce  the  right 
under  the  contract — McLure  v.  Keen,  25  C. 
284,  53  P.  1058. 

(b)  Specific  performance  cannot  be  had 
of  a  verbal  contract  for  which,  without  any 
fraud,  misunderstanding,  or  evil  practice,  a 
written  contract  is  afterwards  substituted. 
—Carson  v.  Redding,  52  C.  181,  120  P.  147. 

§13.    Part  performance  of  oral  contracts. 

(a)  Part  performance  of  a  parol  agree- 
ment, for  the  conveyance  of  land,  is  suffi- 
cient to  authorize  courts  of  equity  to  compel 
specific  performance  of  the  agreement. — 
Hunt  V.  Hayt.  10  C.  278,  15  P.  410. 

(b)  The  most  important  acts,  which  con- 
stitute a  sufficient  part  performance  to  au- 
thorize courts  of  equity  to  decree  specific 


perfbrmance,  are  actual  possession  and  the 
making  of  permanent  and  valuable  improve- 
ments.— Id. 

(c)  Such  equitable  interest  may  be  as- 
signed by  the  vendee,  or  party  who  stands  in 
an  analogous  position,  and  the  assignee  may 
maintain  an  action  to  compel  a  specific  per- 
formance of  the  contract — Id. 

§14.    Acts   constituting   performance   in 

general, 
(a)  Actual  possession  in  furtherance  of 
the  terms  of  the  contract  especially  when 
accompanied  by  the  making  of  permanent 
and  valuable  improvements  upon  the  prem- 
ises, may  be  made  the  foundation  of  a  de- 
cree for  specific  performance;  but  mere  pos- 
session will  not  be  deemed  a  part  perform- 
ance sufficient  to  justify  such  relief  when  it 
may  fairly  be  referable  to  some  other  cause 
than  the  execution  of  the  contract — ^Von 
Trotha  v.  Bamberger,  15  C.  1,  24  P.  883. 

§  15.    Consideration. 

(a)  A  promise  against  a  promise  is  not 
a  good  consideration  to  enforce  specific  per- 
formance, nor  does  a  seal  import  a  consider- 
ation.— ^Winter  v.  Goebner,  2  A.  259,  30  P. 
61,  21  C.  279,  40  P.  570. 

§  16.    In  generaL 

(a)  An  agreement  whether  within  or 
without  the  statute  of  frauds  must  be 
founded  upon  a  sufficient  consideration  be- 
fore a  court  of  equity  will  enforce  it — 
Beulah  Marble  Co.  v.  Mattice,  22  C.  557,  45 
P.  432. 

(b)  The  payment  of  part  of  the  purchase 
price  under  a  contract  that  the  amount  paid 
was  to  be  forfeited  upon  the  failure  of  the 
purchaser  to  comply  with  the  terms  of  the 
contract  was  a  sufficient  consideration  to 
support  an  action  for  specific  performance 
of  a  contract  to  convey  real  estate. — ^Winch 
V.  Edmunds,  34  C.  359,  83  P.  632. 

(e)  A  paper  referring  to  the  sale  of 
lands,  but  expressing  no  consideration,  in- 
definite as  to  the  purchaser,  as  to  the  time 
of  payment  of  deferred  Installments  of  the 
purchase  money,  containing  no  express 
agreement  to  sell,  and  no  agreement  at  all 
by  anyone  to  purchase,  will  not  be  specific- 
ally enforced. — ^Baum  v.  Concord  Land  St 
Imp.  Co.,  24  A.  397,  133  P.  760. 

§  17.    Insufficiency    in    connection    with 

other  objections, 
(a)  Where  an  option  to  purchase  realty 
for  $950  recited  a  consideration  of  $1,  the 
sum,  if  actually  advanced,  would  be  merely 
nominal,  and  would  not  alone  constitute  the 
"proper"  or  "fair"  consideration  usually  con- 
sidered essential  to  a  suit  for  specific  per- 
formance.—Rude  V.  Levy,  43  C.  482,  487,  96 
P.  560. 

§18.    Fairness  and  reasonableness. 

(a)  When  the  contract  upon  which  re- 
lief by  specific  performance  is  sought  is  cer- 
tain, fair,  reasonable  and  just,  and  is  proved 
substantially  as  alleged,  the  same  may  be 
enforced  by  decree  when  both  parties  are 
able,  if  the  plaintiff  is  ready  and  willing  to 
perform  it. — Coffee  v.  Bmigh,  15  C.  184,  25 
P.  83. 
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§19.    Resdssioii  or  other  terminatioii  of  con- 
tract. 

(a)  Where  a  vendee,  under  a  contract 
which  allows  him  a  return  of  the  part  pay- 
ments made  in  case  the  vendor's  title  is  not 
good,  rejects  the  title  offered,  he  cannot 
thereafter,  when  sued  to  quiet  title  against 
the  contract,  claim  the  right  to  specific  per- 
formance by  tendering  the  balance  of  the 
purchase  price. — ^Weir  Investment  Co.  et  al. 
V.  Scattergood,  42  C.  54,  58,  94  P.  19. 

(b)  Where,  though  the  contract  is  cer- 
tain, part  payment  made,  and  possession 
taken  by  the  purchaser,  a  difPerent  contract 
is  afterwards  substituted,  specific  perform- 
ance cannot  be  had,  the  eftect  of  such  substi- 
tution being  to  rescind  the  previous  oral 
agreement. — Carson  v.  Redding,  52  C.  182, 
120  P.  147. 

§  80.    Contracts  relating  to  real  property. 

(a)  A  contract  to  convey  "the  surface 
ground"  included  within  a  conflict  between 
two  mining  claims,  saving  and  excepting 
from  such  conveyance  a  certain  named  vein, 
is  a  contract  to  convey  all  the  mineral  be- 
neath the  surface  of  the  conflict  except  the 
one  vein  named  in  the  exception,  and  in  an 
action  to  enforce  specific  performance  of 
such  contract,  a  decree  requiring  the  grantor 
to  convey  the  land  in  confiict,  including  all 
the  minerals  except  the  vein  named  in  the 
contract,  will  be  sustained. — Bogart  v.  Aman- 
da Consolidated  Gold  M.  Co.,  32  C.  32,  74  P. 
882. 

(b)  Specific  performance  of  a  contract 
to  convey  real  estate  will  be  decreed  only 
when  the  contract  is  clear  and  is  established 
beyond  question,  and  even  then  it  rests 
largely  in  the  discretion  of  the  court — Sul- 
livan V.  Leer,  2  A.  141,  29  P.  817. 

(c)  Specific  performance  of  a  contract 
for  the  conveyance  of  real  estate,  where 
there  has  been  no  delivery  of  possession,  can- 
not be  enforced  unless  it  Is  In  writing. — 
Mackey  v.  Magnon,  12  A.  137,  54  P.  907. 

§81.    Enforcement  by  purchaser. 

(a)  Vendee  of  lands  who,  in  tendering 
payment  of  the  agreed  price,  demands  a  con- 
veyance not  warranted  by  the  agreement  of 
purchase  is  not  entitled  to  specific  perform- 
ance.—Castrilla  V.  Velotta,  24  A.  95,  131  P. 
794. 

§88.    Enforcement     against     subsequent 

purchaser, 
(a)  Specific  performance  of  a  contract 
to  convey  land  will  not  be  enforced  against 
a  subsequent  purchaser  where  the  subse- 
quent purchaser  had  no  notice  of  the  daim 
of  the  plaintift  at  the  time  of  his  purchase. — 
Annie  C.  Gold  Min.  Co.  v.  Marks,  13  A.  248, 
58  P.  404. 

§  88.  Contracts  relating  to  personal  property, 
(a)  Equity  may  enforce  the  specific  per- 
formance of  a  contract  by  decreeing  the  de- 
livery of  promissory  notes  and  other  instru- 
ments in  writing  to  the  persons  entitled  to 
the  possession  thereof,  when  an  express 
trust  in  reference  to  the  same  has  been  cre- 
ated by  the  terms  of  the  contract — ^Hender- 
son V.  Johns,  13  C.  280,  22  P.  461. 


(b)  Where  the  principal  ground  of  relief 
demanded  by  an  acticm  is  the  delivery  of 
title  deeds,  or  other  written  instruments, 
the  value  of  which  cannot  be  estimated,  or 
where  by  reason  of  the  insolvency  of  the 
defendants  an  action  at  law  would  not  afford 
a  full,  adequate  and  complete  remedy,  an 
equitable  action  may  be  maintained. — ^Wil- 
liams V.  Carpenter,  14  C.  477,  24  P.  568. 

§84.    In  generaL 

(a)  An  action  will  lie  for  the  specific  per- 
formance of  a  contract  pertaining  to  person- 
alty where,  under  the  facts  of  the  particular 
case  before  the  court  there  is  no  adequate 
remedy  at  law;  and  whether  such  action  can 
be  maintained  depends  upon  the  facts  of 
each  particular  case. — O'Donnell  v.  Chamber- 
lin,  36  C.  395,  407,  91  P.  39;  Prue  v.  Houghton, 
6  C.  318;  Colorado  Land  St  Water  Co.  v. 
Adams,  5  A.  190,  37  P.  39. 

(b)  Where  a  party  desired  to  become  the 
purchaser  of  a  property  to  be  sold  under  a 
decree  of  foreclosure  of  a  mortgage  securing 
a  very  large  indebtedness,  and  the  amount 
necessary  to  make  the  bid  would  be  but  a 
comparatively  small  sum  in  excess  of  such 
indebtedness;  and,  by  becoming  the  owner 
of  such  indebtedness,  he  would  have  legiti- 
mate advantages  in  making  the  bid,  or,  in 
case  he  did  not  obtain  the  property,  such 
securities  would  continue  to  draw  interest 
during  any  possible  delays  in  consummating 
the  sale,  and  the  period  of  possible  redemp- 
tion; and,  for  these  reasons,  he  entered  Into 
a  contract  with  the  owner  of  such  securities 
to  purchase  them.  Held,  that,  in  a  proper 
action,  he  is  entitled  to  a  specific  perform- 
ance of  such  contract  because  an  action  at 
law  will  not  satisfy  the  justice  of  the  case 
by  giving  to  plaintiff  the  specific  securities 
which,  for  good  reasons,  he  contracted  to 
purchase,  and  because  the  damages  otherwise 
sustained  by  him  on  account  of  the  breach 
of  the  contract  cannot  be  estimated  in  an 
action  at  law. — Id. 

(c)  Contract  for  the  sale  of  personalty 
may  be  specifically  enforced,  where  the  party 
seeking  relief  cannot  be  fully  compensated 
by  an  action  at  law. — Omaha  Lbr.  Co.  v.  Co- 
operative Inv.  Co.,  55  C.  271,  133  P.  1112. 

§85.    Corporate  stock  or  securities. 

(a)  A  court  of  equity  may  enforce  an 
agreement  to  transfer  and  deliver  shares  of 
stock  in  a  mining  company,  where  the  shares 
are  limited,  having  no  fixed  or  marketable 
value,  are  not  quoted  In  the  commercial  re- 
ports, nor  selling  upon  the  stock  boards. — 
Frue  V.  Houghton,  6  C.  318. 

(b)  Specific  performance  of  sale  of  cor- 
porate stock  allowed. — ^Fishback  v.  Vinlng, 
22  A.  419,  125  P.  559. 

m.    GOOD  FAITH  AND  DILIGENCE. 

§86.  Nature  and  grounds  of  duty  of  plaintiff, 
(a)  Specific  performance  of  a  contract  of 
sale  should  be  granted  where  the  preponder- 
ance of  the  evidence  and  the  findings  of  the 
jury  are  to  the  effect  that  the  contract  was 
not  fraudulently  procured  by  misrepresenta- 
tions although  they  may  have  made  errone- 
ous statements,  and  the  vendors  may  have 
derived  therefrom  incorrect  impressions  as 
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to  the  legal  effect  of  a  minor  provision  of 
the  contract — Wilson  v.  McLaughlin,  11  C. 
465,  18  P.  739. 

§27.    Time  as  of  the  essence  of  the  contract. 

(a)  Time  is  not  of  the  essence  of  the 
contract  so  as  to  defeat  specific  performance 
to  convey  real  estate  where  there  is  no  clause 
to  that  effect  and  no  necessary  implication. — 
Byers  v.  Denver  Circle  R.  Co.,  13  C.  552,  556, 
22  P.  951. 

(b)  Plaintiff  having  taken  possession 
under  the  option,  and  performed  the  condi- 
tions precedent,  time  was  no  longer  of  the 
essence  of  the  contract,  and  specific  perform- 
ance would  be  granted,  though  the  money 
was  not  tendered  and  deed  demanded  until 
some  months  after  the  expiration  of  the 
year;  as,  the  tendering  of  the  deed  and  pay- 
ment of  the  money  being,  by  the  contract 
concurrent  acts,  plaintiff  was  not  in  default, 
no  deed  having  been  tendered. — Id. 

(c)  A  memorandum  of  agreement  stipu- 
lating that  the  second  party  had  executed 
to  the  first  his  promissory  note,  and  if 
promptly  paid  when  due  the  first  party  would 
assign  to  the  second  a  lease  held  by  her  from 
the  state,  and  "if  the  said  note  is  not  paid, 
then  the  party  ol  the  first  part  to  retain  her 
lease  as  before  and  all  improvements  made 
upon  the,  place,''  does  not  make  time  the 
essence  of  the  contract,  and  where  the  sec- 
ond party  went  into  possession  and  improved 
the  land,  and  about  a  week  after  the  matur- 
ity of  the  note  made  tender  of  payment,  he 
was  entitled  to  specific  performance.— Seaton 
V.  Tohill,  11  A.  211,  53  P.  170. 

§  88.    Sufficiency  of  performance  by  plaintiff  in 
general 

(a)  Courts  of  equity  do  not  look  with 
favor  upon  options  to  purchase,  and,  since 
the  vendor  cannot  enforce  them  against  the 
vendee,  equity  is  not  swift  to  enforce  them 
against  the  vendor;  and,  while  the  right  to 
invoke  specific  performance  of  .an  option  is 
recognized,  especially  where  there  is  a  val- 
uable consideration,  since  it  lacks  the  ele- 
ments of  a  binding  contract,  such  relief  is 
not  in  order  until  performance,  or'  a  suflS- 
cient  tender  of  performance,  by  the  vendee; 
so  that,  strictly  considered,  it  is  inaccurate 
to  speak  of  specific  performance  of  an  option, 
since  it  is  only  when  the  vendee  has  made 
his  election  and  complied,  or  in  good  faith 
attempted  to  comply,  with  the  terms  of  an 
option,  and  it  has  ceased  to  be  an  option 
and  has  ripened  into  a  mutually  binding  and 
mutually  enforceable  contract,  that  it  be- 
comes enforceable  in  equity  by  the  vendee. — 
Rude  V.  Levy,  43  C.  482,  487,  96  P.  560. 

(b)  Want  of  full  performance  by  plaintiff 
will  not  bar  relief  when  his  only  default  is 
non-pa3rment  of  a  balance  which  he  offers  to 
pay  upon  an  accounting. — Rust  v.  Strickland, 
1  A.  216,  28  P.  141. 

§29.  Payment  of  consideration  or  tender 
thereof, 
(a)  Where  payment  of  a  certain  sum  is 
a  condition  precedent  to  plaintiff's  right  to 
a  specific  performance,  but  he  shows  a  valid 
reason  for  a  failure  of  a  strict  compliance 
and  ability  and  willingness  fully  to  comply 
with  the  terms  of  the  contract,  he  may  be  en- 


titled to  specific  performance  upon  payment 
of  the  amount  found  to  be  due  upon  an  ac- 
counting.—-Rust  V.  Strickland,  21  C.  177,  40 
P.  850. 

(b)  Jurisdiction  to  order  specific  per- 
formance of  a  mere  naked  option,  where  the 
only  consideration  shown  is  by  the  usual 
recital  of  |1  consideration,  will  not  be  enter- 
tained, even  though  it  is  in  writing,  and 
where  further  action  of  the  vendee  is  re- 
quired before  the  option  is  developed  into  a 
contract  to  buy,  a  full  and  proper  tender  of 
the  purchase  price  or  other  consideration,  in 
accordance  with  the  terms  of  the  instrument, 
is  an  essential  condition  precedent  to  the 
maintenance  of  such  a  suit. — Rude  v.  Levy, 
43  C.  482,  488,  96  P.  560. 

(c)  Where  an  option  to  purchase  realty 
for  $950  recited  a  consideration  of  |1,  the 
sum,  if  actually  advanced,  would  be  merely 
nominal,  and  would  not  alone  constitute  the 
"proper"  or  "fair"  consideration  usually  con- 
sidered essential  to  a  suit  for  specific  per- 
formance.— Id. 

(d)  Under  the  rule,  that  when  an  ac- 
counting is  necessary  to  determine  the  rights 
of  litigants,  and  an  offer  is  made  by  one  to 
pay  what,  if  anything,  may  be  due,  the  offer 
is  regarded  as  performance,  the  plaintiff  was 
entitled  to  a  specific  performance  of  the  con- 
tract upon  payment  of  the  balance  found  to 
be  due  thereon,  it  appearing  that  the  state 
of  the  accounts  between  the  parties  was  pe- 
culiarly within  the  knowledge  of  the  defend- 
ant, and  that  it  was  in  his  power  to  claim 
a  forfeiture  of  the  contract  by  the  election 
which  he  might  exercise  in  the  application 
of  the  funds  paid  him  by  the  plaintiff. — Rust 
V.  Strickland,  1  A.  215,  28  P.  141. 

(e)  A  plaintiff  may  maintain  an  action 
to  compel  a  conveyance  of  an  interest  in 
mining  property  under  the  following  cir- 
cumstances, although  he  has  not  fully  com- 
plied with  the  contract  made  with  the  de- 
fendant and  relied  on  for  the  conveyance: 
Other  similar  contracts  existed  between  the 
parties;  the  plaintiff  had  paid  money  to  the 
defendant  when  he  called  for  it;  there  had 
been  no  settlement  of  their  accounts,  and 
whether  the  contract  sued  on  was  fully  per- 
formed depended  on  the  defendant's  applica- 
tion of  the  moneys  paid;  plaintiffs  prayed 
for  an  accounting,  and  offered,  in  case  any 
balance  was  found  to  be  due  the  defendant, 
to  pay  the  same. — Id. 

(f )  Wrongful  entry  upon  the  premises  by 
the  vendor  or  his  agent,  and  dispossession 
of  the  purchaser  does  not  change  the  rule, 
that  to  entitle  the  vendee  to  specific  perform- 
ance he  must  first  pay  or  tender  installments 
of  the  purchase  price. — Berdineau  v.  Schock« 
21  A.  198,  121  P.  146. 

(g)  Nor  does  a  sale  of  the  premises  un- 
der an  encumbrance  existing  at  the  date  of 
the  purchase,  and  which  the  purchaser  as- 
sumed.— Id. 

(h)  Even  though  the  vendor  has  waived 
the  failure  to  meet  installments  of  purchase 
price  at  maturity,  they  must  first  be  paid 
or  tendered,  before  the  vendee  is  entitled  to 
specific  performance. — Id. 

(1)  Purchaser  who  has  failed  to  pay  in- 
stallments of  the  purchase  money  stipulated 
in  his  contract  of  purchase  is  not  in  position 
to  enforce  specific  performance. — Id. 
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(J)  An  alleged  conspiracy  of  vendor  and 
another  to  exclude  the  purchaser  from  the 
premises,  alleged  but  not  established,  Is  no 
excuse  for  the  omission  of  the  tender  of  the 
purchase  price.  Nor  is  the  defective  condi- 
tion of  the  premises  known  to  the  purchaser 
at  the  time  of  his  purchase. — Id. 

(k)  Vendee  of  lands  who,  In  tendering 
payment  of  the  agreed  price,  demands  a  con- 
veyance not  warranted  by  the  agreement  of 
purchase  Is  not  entitled  to  specific  perform- 
ance.—CastrlUa  V.  Velotta,  24  A.  95,  131  P. 
794. 

§  30.    Effect  of  delay  or  default  of  plaintiff. 

(a)  Failure  of  the  purchaser  of  lands  to 
comply  with  the  terms  of  his  contract  at  the 
day,  because  of  vendor's  failure  to  tender  a 
marketable  title,  does  not,  where  time  to 
perfect  the  title  was  requested  and  granted, 
bar  the  purchaser's  action  for  specific  per- 
formance.— Price  V.  Immel,  48  C.  163,  167, 
109  P.  941. 

§31.  Waiver  and  estoppel  to  urge  objections 
to  delay  or  default 
(a)  A  vendor  who  requests  and  obtains 
time  to  perfect  title  is  estopped  to  complain 
of  the  vendee's  laches  in  completing  the 
contract  for  sale  of  real  estate. — Price  v. 
Immel,  48  C.  163, 174, 109  P.  941. 

IV.    PROCSEDINGS  AND  RELIEF. 

§32.    Time  to  sue,  limitations,  and  laches. 

(a)  In  a  suit  for  specific  performance  of 
a  contract  to  convey  land,  the  doctrine  of 
laches  cannot  be  invoked  by  a  party  out  of 
possession  against  a  party  in  possession ;  and 
the  latter  is  not  prejudiced  by  delay  in  com- 
mencing suit  so  long  as  his  possession  is 
undisturbed. — Coffee  v.  Emigh,  15  C.  184, 
25  P.  83. 

§  33.    Parties. 

(a)  The  bill  being  brought  to  enforce  a 
contract  to  make  provision  by  will  for  the 
plaintiff  the  court  said  that  it  would  have 
been  proper  to  have  joined  as  defendant,  all 
the  legatees  named  in  the  will;  but  the  resid- 
uary legatees  to  whom  the  great  bulk  of  the 
estate  was  devised,  being  joined,  it  was  said 
that  to  bring  in  the  others,  would  in  nowise 
benefit  the  executor.  His  demurrer  upon 
this  ground  was  therefore  overruled. — Oles 
V.  Wilson,  57  C.  246,  141  P.  489. 

§34.    Pleading. 

(a)  A  vendor  who  seeks  specific  perform- 
ance of  a  contract  for  a  sale  of  land  must,  in 
his  bill  of  complaint,  set  forth  his  readiness 
and  ability  to  make  a  good  title  to  the  land. 
—Gilpin  V.  Watts,  1  C.  479. 

(b)  Under  the  code  a  formal  bill  for  spe- 
cific performance  is  not  necessary;  it  is 
sufficient  in  all  civil  actions  to  state  the  facts 
of  the  case  in  plain  and  concise  language, 
and  to  state  the  remedy  demanded.  If  the 
relief  sought  be  warranted  by  the  facts  and 
the  law,  it  will  be  awarded. — Gilpin  County 
M.  Co.  V.  Drake,  8  C.  586,  9  P.  787. 

§  35.    Issues,  proof  and  variance. 

(a)  Bill  for  specific  performance  of  agree- 
ment to  sell  land  and  water  right    The  com- 


plaint described  the  land  only.  Held,  that 
proof  of  the  contract  for  water  right  was 
admissible  by  force  of  the  word  "appurte- 
nances" in  the  complaint  following  the  de- 
scription of  the  land. — Gelwicks  v.  Todd,  24 
C.  494,  52  P.  788. 

(b)  In  an  action  for  specific  perform- 
ance of  a  contract  to  convey  certain  interests 
in  -9,  mining  claim  alleged  to  have  been  made 
by  the  principal  defendants  to  plaintiffs  in 
which  other  parties  were  made  co-defend- 
ants as  claiming  some  right  adverse  to  both 
parties  and  the  principal  defendants  in  a 
verified  answer  to  the  complaint  of  plaintiffs 
alleged,  as  a  reason  why  they  should  not  be 
con^pelled  to  perform  their  contract  with 
plaintiffs,  that  before  it  was  entered  into 
they  had  made  another  contract  with  their 
co-defendants  by  which  they  agreed  to  con- 
vey the  same  property  of  which  plaintiffs 
had  full  knowledge,  it  was  such  admission 
of  the  contract  made  with  their  co-defend- 
ants as  would  relieve  their  co-defendants, 
in  support  of  their  cross-complaint  to  en- 
force the  contract,  from  proving  authority  on 
the  part  of  the  persons  who  signed  the  con- 
tract as  agents  for  defendants. — Burris  v. 
Anderson,  27  C.  506,  62  P.  362. 

(c)  An  action  for  specific  performance 
of  a  contract  cannot  be  maintained  where 
the  proof  shows  a  different  agreement  from 
the  one  alleged  in  the  complaint — ^Annie  C. 
Gold  Mln.  Co.  v.  Marks,  13  A.  248,  58  P.  404. 

(d)  In  an  action  to  enforce  specific  per- 
formance of  a  contract,  where  the  complaint 
alleged  a  contract  by  four  co-tenants  to  con- 
vey a  definite  parcel  of  land  owned  by  them 
as  tenants  in  common,  and  the  contract  of- 
fered in  evidence  was  signed  by  three  of  the 
parties  and  the  name  of  the  fourth  party 
was  signed  to  the  contract  by  another  party 
and  there  was  no  evidence  of  authority  to 
sign  the  contract  for  said  fourth  party  nor 
a  ratification  thereof  by  him,  there  was  a 
fatal  variance  between  the  contract  pleaded 
and  the  contract  offered  In  evidence. — ^Peo- 
ple's Mining  &  Mill.  Co.  v.  Central  Consol. 
Mines  Corp.,  20  A.  561.  80  P.  479. 

(e)  In  an  action  to  enforce  specific  per- 
formance of  a  contract  to  convey  confilcting 
territory  between  two  mining  claims,  a  con- 
tention that  defendant  held  the  land  for 
plaintiffs  benefit  under  the  doctrine  of  re- 
sulting trust  because  of  the  prior  discovery 
and  location  by  plaintiff  and  the  institution 
of  adverse  suits,  will  not  be  considered  where 
such  case  is  neither  presented  by  the  plead- 
ing nor  supported  by  the  evidence. — Id. 

§  36.    Evidence— admissibility. 

(a)  Where  plaintiff  was  not  to  take  pos- 
session of  property  on  which  he  held  a  writ^ 
ten  option  to  purchase,  and  was  not  to  make 
any  improvements  thereon,  and  no  compen- 
sation or  consideration  was  given  for  the 
option  save  a  recited  consideration  of  |1,  the 
absence  of  consideration  may  be  shown  in 
a  proceeding  for  specific  performance,  not- 
withstanding a  seal. — Rude  v.  Levy,  43  C. 
482,  487,  96  P.  560. 

(b)  In  an  action  for  specific  perform- 
ance of  a  contract  to  convey  land,  where  the 
complaint  alleges  a  written  contract,  evi- 
dence of  a  parol  contract  taken  out  of  the 
statute  of  frauds  by  part  performance  is  in- 
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admissible  to  support  the  action. — Peoples 
Min.  St  M.  Co.  y.  Central  Consol.  Mines  Corp., 
20  A.  C^61,  80  P.  479. 

§87.    Presumptions  and  burden  of  proof. 

(a)  Where  suit  is  brought  for  the  spe- 
cific performance  of  a  contract  made  by  an 
agent  for  the  sale  of  land,  unless  there  has 
been  a  subsequent  ratification,  it  must  ap- 
pear that  the  prior  authority  conferred  upon 
the  agent  was  strictly  pursued. — Speer  v. 
Craig.  16  C.  478,  27  P.  891. 

(b)  The  plaintiff  has  the  burden  of  estab- 
lishing such  tK)mpliance  by  the  agent  when 
the  question  is  properly  in  issue  under  the 
pleadings. — Id. 

(c)  Where  an  action  is  brought  to  en- 
force the  performance  of  an  alleged  agree- 
ment, the  burden  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  evidence  the 
existence  of  such  agreement — Hagerman  v. 
Bates,  30  C.  89,  69  P.  626. 

§38.    Weight  and  sufSciency. 

(a)  When  it  is  sought  to  compel  an 
owner  to  convey  a  parcel  of  real  estate,  with 
covenants,  on  the  contract  of  an  agent,  the 
plaintiff  is  held  to  strict  proof  of  the  agent's 
authority.  If  it  rests  in  parol  it  must  be 
clearly  expressed  and  satisfactorily  estab- 
lished. A  failure  to  make  any  inquiry  as  to 
the  extent  of  the  agent's  authority,  which 
could  have  easily  been  learned,  leaves  the 
plaintiff  without  equities. — Malone  v.  McCul- 
lough,  15  C.  460,  24  P.  1040. 

(b)  Evidence  examined  and  held  to  jus- 
tify the  decree. — ^Franklin  v.  Burris,  35  C. 
512,  84  P.  809. 

(c)  Real  estate  agents  authorized  to  sell 
certain  lots  subject  to  the  approval  of  the 
owner,  negotiated  a  sale  to  a  purchaser  who 
knew  of  the  limitation  upon  their  power,  a 
payment  was  made  and  the  agents  executed 
a  receipt  therefor  containing  a  statement  of 
the  terms  of  sale  in  duplicate.  The  owner 
refused  to  approve  the  sale  unless  a  certain 
condition  was  inserted,  and  interlined  the 
condition  in  its  copy  and  endorsed  its  ap- 
proval on  the  amended  copy,  and  returned  it 
to  the  agents  with  instructions  to  Insert  the 
same  condition  in  the  copy  delivered  to  the 
purchaser.  The  purchaser  refused  to  sign 
the  amended  receipt,  but  continued  to  de- 
posit money  in  bank  as  the  installments 
came  due  under  the  original  receipt.  The 
owner  directed  the  bank  to  return  the  pur- 
chase money,  which  was  declined  by  the 
purchaser,  who  offered  to  pay  the  balance  of 
the  purchase  price  and  demanded  a  deed. 
Beld,  that  there  was  no  contract  for  the  sale 
of  the  lots  that  would  support  an  action  for 
specific  performance. — Schausten  v.  Cripple 
C.  Gold  M.  &  L.  Co.,  17  A.  106,  67  P.  344. 

§  39.    Relief  awarded. 

(a)  Upon  a  bill  for  specific  performance 
of  an  alleged  agreement  to  convey  a  water 
right,  it  appearing  that  in  fact  an  effectual 
conveyance  had  been  made  by  defendant,  if 
the  right  was  vested  in  him,  it  was  held 
error  to  award  damages  against  him,  for 
the  failure  of  the  owner  of  the  ditch  to  de- 
liver the  water  (such  owner  of  the  ditch  not 
being  a  party),  and  in  the  alternative  a  fur- 
ther sum,  in  case  the  grantor  should  not. 


within  a  certain  time,  procure  and  deliver 
the  water.— Starbird  v.  Jacobs,  46  C.  507,  512, 
105  P.  872. 

(b)  Relief  is  afforded  by  declaring  the 
legatees  named  in  the  will,  trustees  for  the 
plaintiff,  to  the  extent  of  her  right. — Dies 
V.  Wilson,  57  C.  246,  141  P.  489. 

(c)  The  general  rule  in  cases  of  specific 
performance  is  that  the  parties  are  to  be 
placed,  so  far  as  possible,  in  the  situation 
they  would  have  been  if  the  contract  had 
been  performed ;  and,  to  that  end,  the  vendor 
is  to  be  regarded  as  trustee  for  the  benefit 
of  the  purchaser  and  liable  to  account  for 
rents  and  profits. — Cochran'^  v.  Justice  M. 
Co.,  4  A.  234,  35  P.  752. 

§40.    Recovery  of  compensation  or  dam- 
ages instead  of  specific  performance. 

(a)  Generally,  an  action  for  specific  per- 
formance will  be  dismissed  when  it  appears 
that  the  defendant  is  incapable  to  perform, 
and  the  plaintiff  knew  of  such  incapacity  at 
the  time  of  bringing  the  suit.  Nevertheless, 
to  prevent  a  failure  of  justice,  the  action 
may  be  retained  lor  the  purpose  of  award- 
ing damages  in  lieu  of  specific  relief. — Mul- 
len V.  McKim,  22  C.  468,  45  P.  416. 

(b)  In  an  action  to  recover  certain  shares 
of  capital  stock  of  defendant,  a  corporation, 
loaned  by  plaintiff  to  defendant,  where  the 
trial  court  found  in  favor  of  plaintiff  for  the 
return  of  the  stock  and  found  that  there 
was  suflElcient  capital  stock  in  the  treasury 
of  defendant  to  discharge  the  claim,  it  was 
error  to  render  an  alternative  judgment  for 
the  return  of  the  stock  or  in  lieu  thereof  for 
its  value.  The  judgment  should  have  been 
only  for  a  return  of  the  stock. — Fanny  Raw- 
lings  Min.  Co.  V.  Tribe,  29  C.  302,  68  P.  284. 

(c)  Damages  are  not  to  be  awarded 
against  the  vendor  in  an  action  for  specific 
performance,  unless  some  change  in  the  title 
has  occurred,  rendering  specific  performance 
impossible. — Berdineau  v.  Schock,  21  A.  198, 
121  P.  146. 

(d)  Held,  that  plaintiff  might  proceed  for 
damages. — Riverside  Land  A  Irr.  Co.  v. 
Sawyer,  24  A.  442,  134  P.  1011. 


§41. 


-Relief  to  defendant. 


(a)  The  vendor  may  recover  possession 
of  land  in  a  suit  to  enforce  specific  per- 
formance of  contract. — Gilpin  v.  Watts,  1  C. 
479. 

(b)  In  a  suit  for  specific  performance 
of  a  contract  of  sale,  the  vendor  may  re- 
cover possession  of  the  land  sold,  under  the 
prayer  for  general  relief. — Id. 

(c)  In  an  action  to  enforce  specific  per- 
formance of  a  contract  to  convey  land,  where 
defendants  answered  by  afl^rmative  defenses 
and  cross-complaint  wherein  they  alleged 
title  in  themselves  and  prayed  that  plaintiff 
and  other  parties  brought  in  by  the  cross- 
complaint  be  adjudged  to  have  no  right  or 
interest  in  the  land  and  for  general  equitable 
relief,  a  decree  finding  against  defendants 
on  their  cross-complaint  and  directing  that 
upon  the  payment  to  defendants  by  one  of 
the  cross-defendants  (who  had  succeeded  to 
plaintiff's  interest)  of  a  certain  sum,  the 
defendants  should  convey  to  such  cross- 
defendant  all  their  rights  or  interests  in 
the  land,  was  warranted  under  the  issues 
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made  by  the  pleading. — Franklin  v.  Burris, 
35  C.  512,  84  P.  809. 

§42.    Judgment  or  decree. 

(a)  Upon  bill  by  vendor  against  vendee 
to  enforce  specific  performance  of  contract 
for  sale  of  land,  the  defendant  cannot  be 
required  to  pay  the  purchase  money,  or.  In 
default  thereof,  to  surrender  the  contract 
to  be  canceled,  except  upon  the  condition 
that  the  complainant  convey  the  land  to 
him.— Gilpin  v.  Watts,  1  C.  479. 

(b)  The  four  prerequisites  to  a  decree 
for  specific  performance  are  the  names  of 
the  parties,  the  terms  and  conditions,  the 
interest  or  property,  and  the  consideration. 
—Ross  V.  Purse,  17  C.  24,  28  P.  473. 

(c)  A  clause  of  the  decree  which  allows 
payment  of  the  purchase  price  in  full,  while 
the  contract  provides  for  only  a  partial  pay- 
ment, and  the  residue  in  installments,  at  in- 
terest, is  cured  by  a  subsequent  clause  al- 
lowing the  vendor  to  Insist  upon  terms  con- 
formable to  those  of  the  contract. — Price  v. 
Immel,  48  C.  163.  176,  109  P.  941. 

(d)  The  decree  should  fix  a  reasonable 
time  within  which  the  contract  shall  be  per- 
formed by  the  respective  parties. — Id. 

(e)  The  decree  must  allow  the  purchaser 
the  same  length  of  time  for  the  payment 
of  the  purchase  money  as  allowed  by  the 
contract — Id. 

(f)  And  the  vendee  is  not  to  be  charged 
with  the  taxes  which  he  would  have  been 
required  to  pay  if  the  vendor  had  complied 
with  his  contract,  in  point  of  time. — Id. 

(g)  Where  the  purchaser  has  never  ob- 
tained the  possession,  and,  by  the  refusal 
of  the  vendor  to  convey,  he  is  compelled 
to  go  into  equity  for  specific  performance, 
the  purchase  money  draws  interest  only  from 
the  time  when  the  decree  is  to  be  performed 
by  the  vendee. — Id. 

(h)  In  an  action  for  specific  perform- 
ance of  a  contract  of  lease,  a  decree  of  per- 
formance cannot  be  entered  after  expiration 
of  the  designated  term.  Nevertheless,  the 
rights  of  the  parties  may  be  established,  and 
the  plaintift  may  be  allowed  by  proper  pro- 
ceedings to  recover  damages. — Cochrane  v. 
Justice  M.  Co.,  4  A.  234,  35  P.  752. 

(i)  A  distinction  exists  between  a  de- 
cree in  an  action  of  specific  performance  for 
the  conveyance  of  an  estate  in  fee,  and 
one  for  a  lease  for  a  limited  time.  In  the 
former  the  vendor  is  required  to  convey  the 
title  and  to  account  for  the  use  of  the  prop- 
erty while  wrongfully  detained;  in  the  latter, 
if  the  term  expired  while  the  lessor  re- 
tained possession,  the  lessee  can  recover 
damages  only. — Id. 

(J)  Bill  for  specific  performance  by 
vendee  against  vendor  and  another  who  had 
taken  the  title  with  notice.  A  decree  in 
favor  of  the  complainant  made  no  provision 
as  to  whom  payment  should  be  made.  The 
decree  was  modified  so  as  to  allow  payment 
into  court,  if  differences  should  arise  be- 
tween the  two  defendants,  as  to  the  disposi- 
tion of  the  purchase  money,  and  as  so  modi- 
fied was  affirmed. — Pace  v.  Cline,  22  A.  254, 
;125  P.   127. 


SPECULATION. 

With  public  funds,  see  "Officers,"  sec.  29. 
Appropriation  of  water  for  purposes  ot  see 
"Waters,"  sec.  44. 

SPIRIT. 

Of  the  law,  see  "Statutes,"  sec.  100. 

SPLITTINO. 

Causes  of  action,  see  "Action,"  sec.  29.  , 

STALE  CLAIMS. 

See  "Brokers,"  sec.  33. 

STARE  DECISIS. 

3ee  "Courts,"  sec.  41. 

STATE  BOARD  OF  ASSESSORS. 

See  "Taxation,"  sec.  82. 

STATE  BOARD  OF  EQUALIZATION. 

See  "Taxation,"  V  (F).     • 

STATE  HOME  FOR  GIRLS. 

See  "Appropriations,"  sec.  10. 

STATEMENT. 

Of  contest  of  election,  see  "Elections,"  sec.  62. 
Of  tax-payer  for  assessment,  see  "Taxation," 
sec.  67.      * 

STATE  OFFICERS. 

Appropriation  for  printing  reports,  see  "Ap- 
propriations," sec.  11. 

STATE  RAILROAD  COMMISSION. 

See  "Carriers,"  sec.  11. 

Right  to  assail  constitutionality  of  act  creat- 
ing, see  "Quo  Warranto,"  sec.  8. 

STATES. 

I.  Political  Status  and  Relations. 

S   1.    Nature,  status  and  sovereignty  in 

general, 
§   2.    State  jurisdiction, 

II.  Government  and  Ofticebs. 
8    3.    Legislature, 

8  4.  Presumption  of  legislative  in- 
telligence. 

8   5.    Powers  in  general, 

8    6.    Special  sessions, 

8    7.    Removal  of  speaker, 

8   8.    Apportionment  of  members, 

8   9.    Officers  and  employees, 

8 10.    (Governor. 

8  11.    Powers  in  general, 

8  12.  Power  of  appointment  and  re- 
moval, 

8 13.    Interference  by  courts. 
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§  14.    Lieutenant  governor, 

§  15.    Secretary  o/  state, 

§  16.  Treasurer  of  state — duties  and  lia- 
hilities. 

S  17.    Custody  of  funds, 

S  18.    Auditor  of  state. 

§  19.    State  officers  in  general, 

i  20.    Appointment  or  election  of  officers. 

§  21.  Term  of  office,  vacancies,  and  hold- 
ing over, 

§22.  Resignation,  suspension  or  removal 
of  officers. 

§  23.    Liahilities  for  official  acts, 

§  24.    Liahilities  on  official  bonds, 

III.  PbOPEBTT,    Ck)NTBACT8,    AND   LlABILITISS. 

§  25.    Letting  of  contracts. 

§  26.    Proposals  or  bids  for  contracts. 

§  27.    Actions. 

IV.  Fiscal  Management,  Public  Debt,  and 

SscuBrnES. 

8  28.    Contractors*  bonds, 

f  29.  Limitation  of  amount  of  indebted- 
ness or  expenditure. 

§30.    Appropriation  in  excess. 

§  31.    Loan  for  casual  deficiencies. 

§  32.     Taxation. 

§  83.    State  canal  certificates, 

§  34.    Appropriations, 

§35.    Pouters  of  legislature. 

§36.    Preferred  appropriations. 

§  37.    Continuing  appropriations. 

§  88.    Precedence. 

§  39.    Warrants. 

§40.    Power  and  duty  to  issue. 

§41.  Issuance,  requisites  and  va- 
lidity. 

§  42.  Priorities  a9  between  appropria- 
tions. 

§  43.    Payment, 

§44.    Actions. 

§45.    Bonds— funding  indebtedness. 

V.  Actions. 

§  46.    Liability  and  consent  of  state  to  be 

sued  in  general. 
§  47.    Capacity  of  state  to  sue. 
§48.    Designation  of  state  as  party. 
§49.    Rights   of  action  against  state  or 

state  officers. 
§  50.    Appeal  and  error. 

Legislative  powers,  see  "Constitutional  Law/' 
sees.  33-39. 

B]ncroachment  by  judiciary  upon  executive 
and  legislature,  see  "Constitutional  Law," 
sees.  41,  42. 

Executive  powers  and  functions,  see  "Consti- 
tutional Law,"  sees.  45-47. 

Levy  of  taxes  for  state  purposes,  see  "Tax- 
ation," sec.  48. 

Eiffect  of  admission  of  a  territory  to  state- 
hood, see  "Territories,"  sec.  2. 

Construction  of  irrigation  system,  see 
"Waters,"  sec.  11. 

L    POLITICAL  STATUS  AND  RELATIONS. 

§  1.  Nature,  status  and  sovereignty  in  generaL 
(a)  Subject  to  exceptions  falling  within 
the  enumerated  powers  of  the  federal  gov- 
ernment, a  state  has  the  exclusive  power 
to  regulate  its  own  domestic  affairs. — ^People 


V.  Dist.  Ct.  of  Pitkin  County,  11  C.  147, 17  P. 
298. 

(b)  Sovereignty  of  a  state  embraces  the 
power  to  Execute  its  laws  and  the  right  to 
exercise  supreme  dominion  and  authority, 
except  as  limited  by  the  fundamental  law. — 
People  ex  rel.  Attorney  General  v.  Tool,  35 
C.  225,  234,  86  P.  224. 

(c)  All  sovereign  powers  not  limited  by 
the  federal  constitution  are  vested  in  the 
states,  except  so  far  as  the  people  of  the 
respective  states  may  have  abridged  these 
powers  by  their  respective  constitutions. — 
Id. 

§8.    State  jurisdiction. 

(a)  A  state  cannot  exercise  direct  juris- 
diction over  persons  or  property  outside  of 
its  territorial  limits.— Atchison,  T.  A  S.  F. 
R.  Co.  V.  Maggard,  6  A.  85,  39  P.  985. 

IL    GOVERNMENT  AND  OFFICERS. 

§  3.    Legislature. 

Power  to  determine  membership,  see  infra, 

sec.  15. 

(a)  The  legislature  is  the  supreme  gov- 
ernmental power  in  the  state  and  within 
certain  limits  it  controls  the  judiciary  and 
the  executive  departments. — Lowell  v.  Bon- 
ney,  14  A.  230,  235,  60  P.  830. 

§4.  Presumption  of  legislative  intelli- 
gence, 
(a)  It  is  presumed  that  the  members 
of  legislative  bodies  are  familiar  with  what 
is  of  common  knowledge. — Foster  v.  Hart 
Consol.  Min.  Co.,  52  C.  459,  467,  122  P.  48. 

§  5.    Powers  in  general. 

(a)  The  legislature  has  power  to  pro- 
tect the  public  waters  of  the  state. — Stock- 
man v.  Leddy,  55  C.  24,  129  P.  220. 

§6.    Special  sessions. 

(a)  The  necessity  for  the  convention  of 
the  general  assembly  in  special  session, 
under  sec.  9,  art.  IV,  of  the  constitution, 
rests  entirely  with  the  executive. — ^Veto 
Power,  In  re,  9  C.  642,  21  P.  477. 

(b)  The  business  to  be  transacted  at  a 
special  session  is  to  be  specially  named  in 
the  executive  proclamation  but  is  not  to  be 
particularly  prescribed  in  all  its  details. 
The  legislature  cannot  go  beyond  the  limits 
of  the  business  specially  named;  but  within 
such  limits  it  may  act  freely,  or  not  at  all, 
as  it  may  deem  expedient. — Governor's  Proc- 
lamation, In  re,  19  C.  333,  35  P.  530. 

(c)  The  governor  cannot  guide  its  action 
by  the  wording  of  the  proclamation. — People 
V.  Dist.  Ct.  of  Arapahoe  County,  23  C.  150,  46 
P.  681. 

(d)  Const,  art  IV,  sec.  9,  authorizes  the 
governor  to  call  a  special  session  of  the  gen- 
eral assembly,  and  provides  that  at  such 
special  session  no  business  shall  be  trans- 
acted not  named  in  the  proclamation.  Held, 
that  where  a  proclamation  by  the  governor, 
calling  a  special  session,  declared  that  one 
object  of  it  was  to  enact  a  revenue  law  for 
the  state,  it  was  not  within  his  power  to 
restrict  the  general  assembly  as  to  any  par- 
ticular mode  of  raising  revenue,  or  as  to 
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the  subject  of  taxation. — Parsons  v.  People, 
32  C.  221,  76  P.  666. 

§7.    Remoyal  of  speaker. 

(a)  The  house  of  representatives  has  the 
power,  by  a  vote  of  the  majority  of  the 
whole  number  of  members  elected,  to  re- 
move its  speaker  and  to  elect  another. — 
Speakership  of  the  House  of  Representatives, 
In  re,  16  C.  620,  26  P.  707. 

§8.    Apportionment  of  membetB. 

(a)  The  first  general  assembly  after  the 
time  for  reapportionment  had  arrived  fail- 
ing to  pass  a  reapportionment  bill  a  suc- 
ceeding assembly  may  pass  such  bill. — Con- 
stitutionality of  Proposed  Reapportionment 
Bill,  In  re,  12  C.  186,  21  P.  480;  Senate  Reso- 
lution Relating  to  Constitutionality  of  Pro- 
posed Reapportionment  Bill,  In  re,  12  C.  187, 
21  P.  481. 

(b)  A  statute  of  a  legislature  which  was 
regularly  organized  and  fully  recognized  by 
the  executive,  and  which  had  no  rival  organi- 
zation, is  not  invalid  because  the  members 
were  elected  under  an  apportionment  act 
which  contained  no  provision  for  the  repre- 
sentation of  one  of  the  counties. — ^Hughes  v. 
Felton,  11  C.  489,  19  P.  444. 

(c)  In  proceedings  under  such  a  statute 
the  legality  of  the  legislature  thus  consti- 
tuted cannot  be  inquired  into  under  the  con- 
stitution, art.  y,  sec.  10,  providing  that  each 
house  shall  judge  of  the  election  and  qualifi- 
cation of  its  members;  nor  under  the  rule 
that,  for  the  purpose  of  determining  the 
validity  of  a  legislative  act,  the  courts  will 
not  consider  evidence  outside  the  act  itself, 
the  enrolled  bill,  and  the  journals. — Id. 

§9.    Officers  and  employees. 

(a)  Under  the  constitution  the  two 
houses  cannot,  by  a  separate  resolution  of 
each  house,  fix  the  compensation  of  their 
officers  and  employees  at  a  higher  rate  than 
allowed  by  an  existing  statute. — People  v. 
Spruance,  8  C.  307,  6  P.  831. 

(b)  When  a  law  has  been  duly  enacted 
by  one  legislative  assembly,  in  conformity 
with  a  mandate  of  the  constitution  fixing 
the  number  and  compensation  of  legisla- 
tive employees,  a  subsequent  legislature  may 
not  legally  ignore  such  law  without  modify- 
ing or  repealing  it — Id. 

(c)  A  resolution  providing  that  "all  com- 
pensation in  excess  of  that  provided  by  law 
shall  be  paid  from  the  contingent) fund,"  etc. 
Held,  to  be  in  conflict  with  sec.  28,  art.  V, 
of  the  constitution,  for  an  additional  reason, 
that  it  attempts  to  increase  the  rate  of 
compensation  after  the  services  were  ren- 
dered. And  also  held  that,  under  sec.  32, 
art.  V,  it  is  not  within  the  province  of  the 
general  appropriation  bill  to  enact  affirma- 
tive laws  of  this  character. — Id. 

§  10.    Governor. 

(a)  It  is  a  presumption  of  law  that 
every  public  officer  does  his  duty;  and  this 
presumption  Is  especially  strong  in  the  case 
of  the  chief  executive. — ^People  v.  Martin, 
19  C.  666,  36  P.  643. 

(b)  In  a  contest  for  the  office  of  gov- 
ernor, before  the  general  assembly,  the  gen- 
eral assembly  has  no  legal  authority  to  adopt 


a  resolution  declaring  that  no  person  u^. 
elected  governor,  and  that  a  vacancy  e:ditai 
in  the  office. — S^iate  Resolution  No.  10,  U 
re,  33  C.  307,  79  P.  1009. 

§  11.    Powers  in  geneiaL 

(a)  The  reasonable  and  inevitable  debjr 
incident  to  judicial  proceedings  can  nerer. 
justify  a  resort  to  the  summary  exercise  of 
arbitrary  power. — Fire  and  Excise  Coid'tb, 
In  re,  19  C.  482,  36  P.  234. 

(b)  When  powers  are  specially  conferred 
by  the  constituticm  upon  the  governor,  the 
legislature  cannot  authorize  them  to  be  per- 
formed by  any  other  officer  or  authority; 
and  from  those  duties  which  the  constitutSon 
requires  of  him,  he  cannot  be  excused  bf 
law. — Lamb  v.  People,  3  A.  106,  32  P.  618. 

§  18.    Power  of  appointment  and  remofal 

(a)  The  governor  may  appoint  a  state 
board  of  pharmacy  under  the  act  of  1887,  p. 
366,  sec.  9,  and  a  state  hydraulic  engineer 
under  O.  S.,  sec.  1807,  by  his  own  act,  with- 
out the  advice  and  consent  of  the  senate.— 
Question  Propounded  by  Governor,  In  re,  12 
C.  399,  21  P.  488. 

(b)  The  same  as  to  vacancy  in  the  fire 
and  police  board. — Church  v.  MuUins,  10  A 
318,  60  P.  1064. 

(c)  The  governor  has  power  to  remore 
a  member  of  the  fire  and  police  board  of 
Denver  from  his  office,  for  cause,  of  the 
sufficiency  of  which  cause  the  judgment  of 
the  executive  is  conclusive,  provided  it  be 
stated  in  writing  and  be  other  than  politieal 
—Trimble  v.  People,  19  C.  187,  34  P.  981. 

(d)  Under  the  charter  of  1893,  when  the 
governor  makes  an  order  for  the  removal 
of  a  member  of  the  fire  and  police  board,  and 
states  the  cause  therefor  in  writing,  sneb 
written  statement  by  the  governor  must  be 
held  the  exclusive  and  conclusive  proof  of 
the  cause  for  making  such  order. — ^People  t. 
Martin,  19  C.  665,  36  P.  643;  Trimble  v. 
People,  19  C.  187.  34  P.  981. 

(e)  The  governor's  obligation  "to  take 
care  that  the  laws  be  faithfully  executed** 
does  not  impose  upon  him  the  duty  of 
forcibly  inducting  his  appointees  into  olBce, 
nor  justify  his  calling  on  the  military  forces 
of  the  state  for  such  purpose,  unless  it  be 
for  the  enforcement  of  judicial  process.— 
Fire  and  Excise  Com'rs,  In  re,  19  C.  482,  36 
P.  234. 

§18.    Interference  by  courts. 

(a)  Where  the  governor  recognizes  an 
act  as  legal  and  is  proceeding  to  execute 
its  provisions,  the  courts  cannot  directly  in- 
terfere with  the  discharge  of  his  duties  and 
restrain  him  from  executing  the  law  merely 
because  It  is  alleged  that  the  act  is  uncon- 
stitutional.— Frost  V.  Thomas,  26  C.  222,  56 
P.   899. 

§  14.    Lieutenant  governor. 

(a)  Where  the  governor  resigned  his  of- 
fice during  the  session  of  the  legislature 
and  the  powers  and  duties  of  the  office  there- 
by devolved  upon  the  lieutenant  governor 
for  the  balance  of  the  term,  the  president 
pro  tempore  of  the  senate  did  not  become 
lieutenant  governor  de  jure,  but  he  became 
entitled  to  perform  the  duties  and  receive 
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the  emoluments  of  lieutenant  governor  only 
ao  long  as  he  was  president  pro  tern,  of  the 
senate,  and  where  at  the  end  of  the  session 
of  the  legislature  the  senate  elected  another 
president  pro  tern.,  the  former  president  pro 
temw  no  longer  ha4  a  right  to  perform  the 
duties  and  receive  the  emoluments  of  lieu- 
tenant goTemor,  but  such  duties  and  emolu- 
ments devolved  upon  his  successor. — People 
es  reL  Parks  v.  Comforth,  34  C.  107,  81  P. 
STL 

(b)  Where,  during  the  session  of  the 
legislature,  the  governor  resigned  and  the 
duties  of  his  office  devolved  upon  the  lieu- 
tenant goivemor,  and  the  duties  and  emolu- 
ments of  the  office  of  lieutenant  governor 
devolved  upon  the  president  pro  tern,  of  the 
Benate,  and  at  the  end  of  the  session  the 
senate  elected  another  president  pro  tern,, 
the  fact  that  such  succeeding  president  pro 
tern,  by  his  acts  recognized  his  predecessor 
as  lieutenant  governor  could  not  make  such 
predecessor  lieutenant  governor  de  jure  nor 
estop  the  succeeding  president  pro  tern,  from 
ftKerting  his  right  to  perform  tiie  duties  and 
receive  the  emoluments  of  lieutenant  gover- 
nor.—Id. 

§  15.    Secretary  of  state. 

(a)  The  secretary  of  state  is  the  general 
parchasing  agent  for  the  supreme  court,  and, 
except  upon  some  extreme  emergency,  no 
other  person  can  act  in  that  capacity. — 
Miller  v.  Edwards,  8  C.  528,  9  P.  632. 

(b)  The  act  of  1885  (Sess.  Laws,  p.  49), 
in  so  far  as  it  seems  to  authorize  the  pur- 
chase of  supplies  by  other  officers,  is  void, 
being  in  conflict  with  sec.  21,  art.  V,  of  the 
constitution. — Id. 

(c)  The  only  power  which  the  secretary 
of  state  has  to  contract  in  behalf  of  the 
state  is  derived  from  the  statute. — Mulnix 
V.  Mutual  Ben.  Life  Ins.  Co.,  23  C.  71,  46 
P.  123. 

(d)  The  act  of  February  12, 1889,  enacted 
to  carry  out  the  provisions  of  sec.  29,  art.  V, 
of  the  constitution,  made  the  secretary  of 
state  the  purchasing  agent  for  the  three 
great  departments,  and  made  it  his  duty  to 
procure  suitable  apartments  for  them  and 
to  have  the  same  supplied  with  furniture, 
etc  It  also  provided  that  he  should  adver- 
tise for  bids  for  the  articles  required  and 
let  the  contract  therefor  to  the  lowest  re- 
sponsible bidder,  and  gave  him  power  to  re- 
ject any  and  all  bids  if  he  should  deem  it 
for  the  best  interests  of  the  state  so  to  do. 
Held,  that  the  statute  is  exclusive  and  man- 
datory, that  the  power  of  the  secretary  to 
contract  for  such  supplies  must  be  exercised 
In  the  manner  prescribed  by  the  statute, 
and  that  he  has  no  power  to  bind  the  state 
by  pnrchases  made  in  open  market. — Id. 

(e)  Where  by  act  of  the  legislature  the 
state  was  reapportioned  into  senatorial  dis- 
tricts, fixing  the  number  of  senators  for  each 
district,  and  the  act  did  not  provide  in  which 
districts  senators  should  be  elected  at  the 
next  general  election,  but  did  provide  that 
the  act  should  not  work  the  removal  of  any 
senator  from  office  for  the  term  for  which 
he  may  have  been  elected,  and  it  appears 
that  if  senators  are  elected  from  each  dis- 
trict, the  newly  elected  senators  together 
with  the  holdover  senators  will  exceed  by 


one  the  number  limited  by  the  constitution, 
neither  the  secretary  of  state  nor  the  courts 
have  authority  to  determine  which  district 
shall  not  be  entitled  to  elect  a  senator,  but 
that  question  can  be  determined  only  by 
the  senate  itself.  And  the  secretary  of  state 
has  no  authority  or  right  to  refuse  to  place 
upon  the  official  ballot  the  name  of  any  can- 
didate for  senator  on  the  ground  that  no  va- 
cancy exists  in  the  district  in  which  he  is 
a  candidate.— Mills  v.  Newell,  30  C.  377,  70 
P.  405. 

(f )  A  mere  joint  resolution  of  the  senate 
and  house  of  representatives  cannot  empower 
the  secretary  of  state  to  create  a  debt  against 
the  stata — Henderson  v.  Cpllier  k  C.  Lith. 
Co.,  2  A.  251,  30  P.  40. 

§16.    Treasurer  of  state— duties  and  liabili- 
ties. 

(a)  Under  constitution,  art.  X,  sec.  12, 
relating  to  the  duties  of  the  state  treasurer, 
and  providing  that  the  legislature  may  pro- 
vide "further  regulations  for  the  safe-keep- 
ing and  management  of  the  public  funds  in 
the  hands  of  the  treasurer,  but,  notwith- 
standing any  such  regulation,  the  treasurer 
and  his  sureties  shall  in  all  cases  be  held 
responsible  therefor,"  no  statute  adopted  to 
regulate  the  safe-keeping  of  the  public  mon- 
eys can  operate  to  relieve  the  treasurer  or 
his  sureties  from  liability  on  his  bond. — 
House  Resolution  Relating  to  House  Bill 
No.  349,  In  re,  12  G.  396,  21  P.  486;  State  v. 
Walsen,  17  C.  170,  28  P.  1119. 

(b)  The  obligation  of  the  treasurer  dif- 
fers from  that  of  an  ordinary  trustee.  Such 
trustee  is  only  held  to  the  exercise  of  rea- 
sonable care  with  reference  to  the  trust 
property.  A  common  law  bailee  is  required 
to  pay  out  the  identical  money  received,  the 
state  treasurer  is  not. — State  v.  Walsen,  17 
C.  170,  28  P.  1119. 

(c)  The  receipt,  by  the  legal  custodian  of 
public  moneys,  of  interest  thereon  from 
banks  with  which  the  same  is  deposited  for 
safe-keeping,  is  not  in  and  of  itself  an  of- 
fense at  common  law. — Breene,  In  re,  14  C. 
401,  24  P.  3. 

(d)  Such  interest  cannot  be  recovered  by 
civil  action,  in  the  absence  of  statute. — State 
V.  Walsen,  17  C.  170,  28  P.  1119. 

§17.    Custody  of  funds. 

(a)  The  treasurer  being  absolutely  liable, 
the  legislature  cannot,  directly  or  indirectly, 
divest  him  of  his  general  control  of  the  cus- 
tody of  the  public  moneys  before  disburse- 
ment or  investment;  hence  a  bill  authorizing 
the  governor  to  dictate  the  particular  banks 
in  which  such  moneys  shall  be  deposited  is 
invalid. — ^House  Resolution  Relating  to 
House  Bill  No.  349,  In  re,  12  C.  395,  21  P. 
486. 

§  18.    Auditor  of  state. 

(a)  A  certificate  of  the  presiding  officer 
of  either  house  of  the  general  assembly  as 
to  the  election  and  services  of  any  officer 
or  employee  of  such  house  is  conclusive  upon 
the  state  auditor,  and  he  has  no  authority  to 
go  behind  such  certificate  to  inquire  whether 
such  officer  was  elected  or  whether  he  per- 
formed the  services.  His  duty  to  issue  a 
warrant  for  the  salary  of  such   officer  as 
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fixed  by  statute  upon  the  presentation  of  such 
certificate  is  ministerial,  and  mandamus  will 
lie  to  compel  the  issuance  of  the  warrant — 
Lowell  V.  Bonney,  14  A.  230,  60  P.  830. 

(b)  Under  sec  1,  art  IV,  of  the  consti- 
tution, the  legislature  may  require  the  aud- 
itor to  perform  other  duties  than  the  exami- 
nation, yerlflcation  and  adjustment  of  the 
accounts  of  those  entrusted  with  public 
moneys.  The  statute  requiring  the  auditor 
to  receive  the  annual  license  tax  imposed  by 
law  upon  corporations  (Laws  1902,  c.  3,  sec 
64)  was  a  valid  exercise  of  legislative  power. 
—American  Bonding  Co.  v.  People,  58  C.  612, 
127  P.  941. 

(o)  The  auditor  of  state  detaining  taxes 
which  he  is  required  by  statute  to  pay  into 
the  treasury  is  liable  under  Rev.  Stat,  sec 
3162,  for  interest  on  each  installment  of  the 
tax,  from  the  date  when  the  payment  should 
have  been  made. — ^American  Bonding  Ca  v. 
People,  63  C.  512.  127  P.  941. 

(d)  Under  Rev.  Stats.,  sec  6239,  when- 
ever a  claim  against  the  state,  recognized  by 
law,  and  for  which  no  appropriation  has 
been  made,  is  presented  to  the  auditor,  it 
is  his  duty  to  audit  and  adjust  it  and  when 
approved  by  the  governor  and  attorney  gen- 
eral, to  give  the  claimant  a  certificate 
thereof. — People  ex  rel.  Anmions  v.  Kenehan, 
55  C.  689,  136  P.  1033. 

§  19.    State  officers  in  general. 

(a)  The  speaker  of  the  house  is  not  a 
state  ofllcer,  and  is  not  liable  to  removal  by, 
impeachment — Speakership  of  the  House  of 
Representatives,  In  re,  15  C.  520,  25  P.  707. 

(b)  Every  officer  in  this  state  who  holds 
his  position  by  election  or  appointment  and 
not  by  contract  whose  duties  are  defined  by 
law,  and  are  in  their  nature  continuous,  and 
relate  to  the  administration  of  the  affairs  of 
state,  and  whose  salary  Is  paid  out  of  the 
public  funds,  is  a  public  officer  of  either  the 
legislative,  executive  or  judicial  depart- 
ments.— Parks  V.  Com'rs  of  Soldiers'  k  Sail- 
ors' Home,  22  C.  86.  43  P.  542. 

(c)  It  seems  the  provisions  of  the  con- 
stitution manifestly  intended  as  salutary 
checks  upon  improvident  conduct  of  govern- 
mental affairs  should  not  be  held  as  merely 
directory. — Mulnlx  v.  Mutual  Ben.  Life  Ins. 
Co.,  23  C.  71,  46  P.  123. 

§20.    Appointment  or  election  of  officers. 

(a)  The  provisions  of  sec.  6,  art  IV,  of 
the  constitution,  that,  "if  during  the  recess 
of  the  senate  a  vacancy  occurs"  in  any  office, 
as  to  which  no  other  provision  is  made,  'the 
governor  shall  appoint  some  fit  person  to 
discharge  the  duties  thereof  until  the  next 
meeting  of  the  senate."  refers  to  cases  where 
the  joint  action  of  the  governor  and  the 
senate  is  necessary  to  fill  a  vacancy.  An 
ad  interim  appointment  by  the  governor  dur- 
ing the  recess  of  the  senate,  does  not  fill  a 
vacancy  in  the  office.  This  is  accomplished 
when,  under  the  concluding  provisions  of 
the  section,  the  senate  being  assembled,  the 
governor  nominates,  and  the  senate  confirms 
the  nomination. — ^People  ex  rel.  v.  Scott,  52 
C.  59.  76,  120  P.  126. 

(b)  An  appointment  during  the  vacation 
of  the  senate  to  fill  a  vacancy  in  the  board 
of  public  works  is  an  appointment  for  the 


balance  of  the  term  and  does  not  reqaire 
the  approval  of  the  senate  when  it  meets. 
Sec  6,  art  IV,  constitution,  does  not  apply 
to  such  cases. — ^Monash  v.  Rhodes,  11  A. 
404,  53  P.  236. 

§81.  Term  of  office,  vacancies,  and  holdsng 
over, 
(a)  The  term  of  office  of  coal  mine  In* 
spector  is  not  fixed  by  the  statute  prartdlns 
for  the  appointment  of  such  officer,  bat  is 
controlled  by  the  act  of  March  23,  1SS5  (Ses- 
sion Laws,  1885,  p.  330,  Mills'  Ann.  Stats^ 
sec.  1582),  and  commences  on  the  first 
Wednesday  of  April  next  after  his  appoint- 
ment and  continues  for  two  years. — ^People 
ex  rel  Simpson  v.  Denman,  16  A.  337,  65  P. 
455. 

§82.    Re8i|nation,  suspension  or  removal  of 
officers. 

(a)  The  state  veterinary  sanitary  board 
has  no  authority  to  pass  upon  the  qualifica- 
tions of  the  state  veterinary  surgeon,  and  no 
power  to  remove  him  from  office — ^LAmb  v. 
People,  3  A  106,  32  P.  618. 

(b)  The  power  to  appoint  the  state  vet- 
erinary surgeon  is  vested  in  the  governor, 
subject  to  the  approval  of  the  senate. — Id. 

(c)  The  state  veterinary  surgeon  is  a 
state  officer,  and  the  power  to  remove  him 
is  by  the  constitution  vested  in  the  gov- 
ernor.— Id. 

(d)  The  governor  has  no  authority  to 
remove  from  office  the  coal  mine  inspeotcn- 
for  malfeasance  in  office,  except  upon  hear- 
ing after  notice  to  such  officer.  An  at- 
tempted ex  parte  removal  of  such  officer,  by 
the  governor,  on  the  charge  of  malfeasance, 
created  no  vacancy. — People  ex  rel.  Simpson 
V.  Denman,  16  A.  337,  65  P.  455. 

§88.    LiabiUties  for  official  acts. 

(a)  An  officer  not  authorised  to  enforce 
payment  but  merely  to  receive  a  tax  imposed 
by  an  unconstitutional  statute,  who,  receiv- 
ing the  tax,  paid  under  protest  pays  it  as 
required  by  law  to  the  officer  of  the  law 
authorized  by  law  to  receive  it  is  no  longer 
liable  to  the  taxpayer;  and  he  is  not  per- 
mitted to  retain  the  money  for  his  individual 
protection  against  an  anticipated  action  of 
the  taxpayer. — ^American  Bonding  Ck).  v. 
People,  53  C.  512,  127  P.  941. 

§84.    Liabilities  on  official  bonds. 

(a)  Corporate  license  taxes  collected  un- 
der an  unconstitutional  enactment  are  not  to 
be  retained  by  the  officer  making  the  collec- 
tion. The  statute  requiring  him  to  pay  it 
Into  the  public  treasury,  he  and  the  surety  in 
his  official  bond  are  liable  if  he  defaults  in 
the  payment  That  the  tax  was  paid  to  him 
under  protest  is  immaterial. — ^American 
Bonding  Co.  v.  People,  53  C.  512,  127  P.  941. 

(b)  And  he  is  to  pay  interest — Id. 

IIL    PROPERTY,    CONTRACTS,   AND 
LIABILITIES. 
§85.    Letting  of  contracts. 

(a)  The  only  power  which  the  secretary 
of  state  has  to  contract  in  behalf  of  the  state 
is  derived  from  the  statute. — Mulnlx  v.  Mut 
Ben.  Life  Ins.  Co.,  23  C.  71.  46  P.  123. 
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§ie.    Proposals  or  bids  for  contracts. 

(a)  The  act  of  February  12, 1889,  enacted 
to  carry  out  the  proyisions  of*  sec.  29,  art. 
Y,  of  the  Constitution,  made  the  secretary 
of  state  the  purchasing  agent  for  the  three 
great  departmaits,  and  made  it  his  duty  to 
procure  suitable  apartments  for  them  and 
to  have  the  same  supplied  with  furniture, 
etc.  It  also  provided  that  he  should  ad- 
Tertlfle  for  bids  for  the  articles  required  and 
I^  the  contract  to  the  lowest  responsible 
bidder,  and  gave  him  power  to  reject  any 
and  all  bids.  Held,  that  the  statute  is 
exclusive  and  mandatory,  that  the  power 
of  the  secretary  to  contract  for  such  sup- 
plies must  be  exercised  in  the  manner  pre- 
scribed by  the  statute,  and  that  he  has  no 
power  to  bind  the  state  by  purchases  made 
in  open  market.-^Mulnix  y.  Mutual  Ben.  Life 
Ins.  Ca,  23  a  71,  46  P.  123. 

§27.    Actions. 

(a)  The  state  is  not  bound  as  upon  a 
quantum  fneruit  for  goods  the  contract  for 
wMch  was  made  in  violation  of  a  statute. — 
Muhiix  y.  Mutual  Ben.  Life  Ins.  Co.,  23  C.  71, 
46  P.  123. 

IV.    FISCAL    MANAGEMENT,    PUBLIC 
DEBT»  AND  SECURITIES. 

§88.    Contractors'  bonds. 

(a)  A  bona  given  to  the  state  board  of 
agriculture  to  secure  performance  of  a  con- 
tract by  the  princiiml  therein  for  the  erec- 
tion of  a  public  building  conditioned,  among 
other  thinigs,  that  the  contractor  should  "pay 
all  bills  in  connection  with  the  erection 
of  said  building,"  there  being  no  provision 
of  the  contract  requiring  payment  of  the 
bills  by  the  contractor,  will  not  sustain  an 
action  by  the  board  for  the  use  of  those 
wbo  supplied  materials  and  performed  labor 
at  the  instance  of  the  contractor. — State 
Board  of  Agriculture  v.  Dimick,  46  C.  609, 
105  P.  1114. 

(b)  The  condition  that,  the  bills  remain- 
ing unpaid  the  bond  shall  continue  in  force, 
is  without  consideration. — Id. 

§S9.   Limitation  of  amount  of  indebtedness 
or  expenditure. 

(a)  There  is  no  absolute  criterion  by 
which  it  can  be  known  in  advance  whether 
an  act  of  appropriation  will  be  in  excess  of 
constitutional  limit.  Neither  the  auditor's 
estimates  nor  the  judgment  of  the  general 
assembly  afford  any  support  to  such  exces- 
sive appropriations;  but  such  acts  are  mere 
nnUiUes.— iM[)propriation8  by  Gen'l  Assem- 
bly, In  re,  13  C.  316,  22   P.  464. 

(b)  The  state  is  empowered,  by  sec.  3, 
art  XI,  of  the  constitution,  to  contract  a 
debt  by  loan  to  provide  for  the  payment  of 
the  expenses  incurred  to  suppress  insurrec- 
tions without  limitation  as  to  amount. — 
Contracting  of  State  Debt  by  Loan,  In  re, 
21  C.  399,  41  P.  1110. 

(c)  War  debts  are  not  bound  by  any  of 
the  limitation  clauses. — Contracting  of  State 
D^tby  Loan,  In  re,  21  C.  399,  41  P.  1110; 
State  Board  of  Equalization,  In  re,  24  C. 
446.  61  P.  493. 


§S0.    Appropriation  in  excess. 

(a)  It  is  the  duty  of  every  public  olBcer 
connected  with  the  administration  of  the 
state  finances  to  treat  as  void  each  and  every 
appropriation  in  excess  of  constitutional 
limits.  Opinion  In  re  Appropriations,  13  C. 
316,  22  P.  464,  followed.— Henderson  v.  Peo- 
ple, 17  C.  687,  81  P.  334. 

^Sl.    Loan  for  casual  deficiencies. 

(a)  Debts  to  provide  for  casual  deficien- 
cies of  the  revenue  cannot  be  contracted  by 
the  state  in  excess  of  the  limit  prescribed 
in  sec.  3,  art.  XI,  of  the  constitution.  A 
casual  deficiency  of  the  revenue  is  one  that 
happens  by  chance  or  accideat,  and  without 
design  or  intention  to  evade  the  constitu- 
tional inhibition. — ^Appropriations  by  Oen'l 
Assembly,  In  re,  13  C.  316,  22  P.  464. 

(b)  Consideration  of  the  current  facts 
which  the  court  holds  to  justify  a  loan  of 
bonds  to  provide  for  casual  deficiencies. — 
Casual  Deficiency,  In  re,  21  C.  403,  42  P. 
669;  Contracting  of  State  Debt  by  Loan,  In 
re,  21  C.  399,  41  P.  1110. 

(c)  Under  existing  circumstances,  the 
state  may,  during  the  current  fiscal  year, 
c<mtract  a  debt  by  loan  to  provide  for  casual 
deficiencies  of  its  revenue  in  the  sum  of 
$50,000,  and  in  the  like  amount  during  any 
subsequent  fiscal  year. — Contracting  of  State 
Debt  by  Loan,  In  re,  21  C.  399,  41  P.  1110. 

(d)  The  term  "year,"  in  sec  3,  art  XI, 
of  the  constitution,  means  the  "fiscal  year," 
which  commences  on  the  first  day  of  Decem- 
ber of  each  year. — Id. 

(e)  The  state  may  contract  a  debt  by 
loan  for  casual  deficiencies.  Such  debt, 
when  evidenced  by  bonds,  is  contracted  when 
the  bonds  are  executed  and  delivered.  The 
power  to  contract  such  a  debt  is  subject  to 
two  limitations:  First,  the  amount  of  such 
debt  contracted  in  any  one  year  shall  not 
exceed  one-fourth  of  a  mill  on  each  dollar 
of  valuation;  and,  second,  after  such  valua- 
tion exceeds  $100,000,000,  the  aggregate 
amount  of  the  debt  contracted  by  loan  for 
casual  deficiencies  shall  not  exceed  $100,000. 
—Contracting  of  State  Debt  by  Loan,  In  re, 
21  C.  399,  41  P.  1110;  Loan  of  School  Fund, 
In  re,  18  C.  195,  82  P.  273. 

(f)  The  court  fs  not  bound  by  legislative 
recognition  of  what  constitute  facts  suffi- 
cient to  authorize  a  loan  of  bonds  to  provide 
for  casual  deficiencies. — Casual  Deficiency, 
In  re,  21  C.  403,  42  P.  669. 

§39.    Taxation. 

(a)  A  levy  of  a  state  tax  by  the  boards 
of  couuty  commissioners  for  the  year  1877, 
was  not  necessary;  the  effect  of  sec.  2283 
(Gen.  Laws)  is  to  levy,  by  legislative  declar- 
ation, a  state  tax  for  that  year  in  specified 
cases.  (See  Gen.  Stets.,  sec.  2881.)— People 
V.  Lothrop.  3  C.  428. 

(b)  It  is  made  the  imperative  duty  of  the 
legislature  to  provide  by  law  a  tax  sufficient 
to  defray  the  estimated  expenses  of  the  state 
government  for  each  fiscal  year. — People  ex 
rel.  University  v.  State  Bd.  of  Equalization, 
20  C.  220,  37  P.  964. 

§88.    State  canal  certificates. 

(a)  The  statute  relating  to  state  canal 
No.  1,  providing  that  the  expenses  of  con- 
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Btruction  are  to  be  met  in  part  by  certifi* 
cates  of  indebtedness,  payable  only  out  of 
funds  received  for  carriage  of  water,  or  in 
payment  of  lands,  and  providing  against  any 
indebtedness  being  Incurred  against  the 
state,  is  not  in  conflict  with  the  constitu- 
tional provisions  fixing  a  limitation  upon 
state  indebtedness. — Canal  Certificates,  In 
re,  19  C.  63,  34  P.  274. 

(b)  The  carriage  of  water  for  the  pay- 
ment of  which  these  certificates  are  to  be 
receivable  is  confined  to  water  carried 
through  this  canal. — Id. 

§  34.    Appropriations. 

(a)  The  act  of  March  16,  1889,  appropri- 
ating to  the  Soldiers'  and  Sailors'  Home  a 
gross  sum,  "out  of  any  funds  in  the  treasury 
not  otherwise  appropriated,"  does  not 
amount  to  an  appropriation  out  of  the  rev- 
enues of  a  particular  year  or  years  merely 
because  it  provides  that  a  part  of  such  sum 
may  be  used  during  a  particular  year. — 
Henderson  v.  People,  17  C.  587,  31  P.  334. 

(b)  It  is  the  duty  of  every  public  ofllcer 
connected  with  the  administration  of  the 
state  finances  to  treat  as  void  each  and  every 
appropriation  In  excess  of  constitutional 
limits.  Opinion,  In  re  Appropriations,  13 
C.  323,  326,  22  P.  464,  approved  and  applied. 
—Id. 

(c)  Under  existing  statutes,  the  revenue 
of  a  particular  fiscal  year  can  not  be  defin- 
itely determined  until  the  state  board  of 
equalization  has  determined  whether  or  not 
it  will  fix  the  rate  of  taxation  for  such  year 
lower  than  four  mills  on  the  dollar. — Goody- 
koontz  V.  People  ex  rel.,  20  C.  374,  38  P. 
473. 

(d)  An  appropriation  of  public  moneys 
will  not  be  inferred  from  doubtful  or  am- 
biguous language. — Leddy  v.  Cornell,  62  C. 
189,  193,  120  P.  153. 

(e)  An  appropriation  within  the  mean- 
ing of  sec.  33  of  art.  V  of  the  constitution  is 
the  setting  apart  by  legislative  authority  of 
a  specified  sum  of  money  for  a  particular 
purpose. — People  ex  rel.  Ammons  v.  Kenne- 
han.  55  C.  589,  136  P.  1033. 

(f )  A  joint  resolution  is  not  a  bill  within 
the  meaning  of  the  constitution,  neither  does 
its  adoption  constitute  it  a  law.  It  would 
afford  no  justification  to  an  officer  for  the 
payment  of  money,  since  the  Constitution, 
sec.  33,  art.  V  prohibits  payment  except 
upon  appropriations  made  by  law. — ^Hender- 
son V.  Collier  &  C.  Lith.  Co.,  2  A.  251,  30 
P.  40. 

§35.    Powers  of  legislature. 

(a)  The  power  of  the  general  assembly 
over  appropriations  is  plenary,  except  as 
restricted  by  the  constitutlon.—Continuing 
Appropriations,  In  re,  18  C.  192,  32  P.  272. 

(b)  The  state  cannot,  in  its  sovereign  ca- 
pacity, extend  aid  for  charitable,  industrial, 
educational  or  benevolent  purposes  to  any 
person,  corporation  or  community,  unless 
such  person,  corporation  or  community  is 
under  the  absolute  control  of  the  state. 
Hence  the  appropriation  attempted  to  be 
authorized  by  the  bill  under  consideration 
is  forbidden  by  sec.  34,  art.  V.— Relief  Bills, 
In  re,  21  C.  62,  39  P.  1089. 

(c)  That  the  general  assembly  has  the 


power,  and  is  charged  with  the  duty  to  pro- 
tect the  interest  of  the  state  in  the  natural 
streams,  cannot  be  questioned.  The  public 
moneys  may  be  appropriated  for  the  pro- 
tection and  defense  of  the  rights  of  the  state, 
and  its  citizens,  in  these  waters. — Stockman 
V.  Leddy,  55  C.  24,  129  P.  220. 

(d)  Appropriations  can  be  made  only  in 
the  manner  prescribed  by  the  constitution. 
All  appropriations  for  purposes  other  than 
the  ordinary  expenses  of  the  executive,  legis- 
lative and  judicial  departments  of  the  state, 
interest  on  the  public  debt  and  for  public 
schools  are  required  by  sec.  32,  art.  V  of  the 
Constitution  to  be  by  separate  bills,  each 
embracing  but  one  subject — Henderson  v. 
CoUier  k  C.  Lith.  Co.,  2  A.  251,  30  P.  40. 

§86.    Preferred  appropriations. 

(a)  The  priority  of  appropriations  based 
upon  the  date  of  the  taking  effect  of  the  re- 
spective acts  making  the  appropriations  does 
not  apply  to  preferred  appropriations,  and 
applies  to  non-preferred  appropriations  only 
in  case  the  general  assembly  has  not  other- 
wise legally  provided. — Stuart  v.  Nance,  28 
C.  194,  63  P.  323. 

§37.    Continuing  appropriations. 

(a)  A  statute  creating  a  commission  and 
authorizing  it  to  appoint  a  secretary,  and 
providing  that  "he  shall  be  paid  a  salary  not 
to  exceed"  a  specified  sum  annually,  cannot 
be  construed  to  create  a  continuing  appro- 
priation for  any  amount  whatever. — ^Leddy 
V.  Cornell,  52  C.  189,  194,  120  P.  153,, 

(b)  The  circumstances  that,  by  the  stat- 
ute, a  fund  derived  from  certain  fees  was 
provided,  in  addition  to  the  general  fund,  to 
which  resort  might  be  had,  for  the  payment 
of  the  salary  in  question  is  an  additional 
ground  to  refuse  to  the  statute  the  eftect 
contended  for.  Until  legislation  fixing  both 
the  amount  appropriated,  and  the  fund  or 
funds  from  which  payment  shall  be  made, 
the  auditor  of  state  is  without  authority  to 
draw  any  warrant  for  the  secretary's  salary. 
—Id. 

(c)  Considering  that  by  Rev.  Stats.,  sec 
4409,  no  limit  is  set  to  the  amount  which 
may  be  paid  to  the  members  of  the  National 
Guard  or  for  their  transportation,  quarters, 
subsistence,  medical  attendance,  etc,  and 
that  no  provision  is  elsewhere  made  as  to 
these  matters,  that  there  is  no  provision  of 
law  from  which  any  designated  amount  can 
be  computed  as  set  apart  for  the  purposes 
mentioned  in  the  section,  held,  it  was  not 
to  be  construed  as  a  continuing  appropria- 
tion. It  was  therefore  the  duty  of  the  auditor 
to  audit  and  adjust  claims  presented  to  him 
for  the  pay  and  expenses  of  the  National 
Guard  upon  duty  serving  in  the  field  under 
the  orders  of  the  executive. — People  ex  rel. 
Ammons  v.  Kenehan,  55  C.  589,  136  P.  1033. 

(d)  The  pay  of  the  officers  and  enlisted 
men  serving  in  the  field,  under  the  orders 
of  the  governor,  to  prevent  the  violation  of 
the  laws  of  the  state,  and  their  subsistence 
and  transportation,  are  recognized  by  law, 
within  the  meaning  of  the  statute. — Id. 

§  S8.    Precedence. 

(a)  A  general  appropriation  act  to  defray 
the  expenses  of  the  executive,  legislative  and 
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judicial  departments  of  the  state  government 
must  take  precedence  over  an  appropriation 
for  the  Soldiers'  and  Sailors'  Home. — ^Hen- 
derson y.  People,  17  C.  687,  31  P.  334. 

(b)  The  soldiers'  and  sailors'  home  is  en- 
titled to  be  supported  by  the  state  the  same 
as  other  state  institutions,  except  that  those 
institutions  in  which  the  inmates  are  invol- 
untarily confined  may  be  entitled  to  prefer- 
ence, in  case  the  public  revenues  are  not 
sufficient  for  all. — Qoodykoonts  v.  People,  20 
C.  374,  38  P.  473. 

(c)  A  continuing  appropriation  is  not 
necessarily  a  preferred  claim  against  the 
public  revenue  of  the  state.  All  preferred 
appropriations,  whether  continuing  or  made 
by  the  legislature  for  each  particular  year 
are  equal  as  to  priority  of  payment  And 
an  appropriation  for  a  preferred  purpose 
made  at  each  session  of  the  legislature  will 
take  precedence  over  a  prior  continuing  ap- 
propriation for  a  non-preferred  purpose. — 
Stuart  V.  Nance,  28  C.  194,  63  P.  323. 

(d)  As  to  preference  of  payment  from 
public  revenue  of  the  state  there  is  no  dis- 
tinction between  the  salaries  of  the  officers 
of  the  executive,  legislative  and  judicial  de- 
partments and  the  salaries  of  the  employees 
and  other  necessary  incidental  expenses  of 
such  departments,  whether  they  be  provided 
for  by  continuing  appropriations  or  only  by 
the  general  appropriation  bill. — Id. 

(e)  The  necessary  appropriations  to  de- 
fray the  expenses  of  the  executive,  legisla- 
tive and  judicial  departments  of  the  state 
government  for  each  fiscal  year,  including 
Interest  on  any  valid  public  debt,  are  entitled 
to  preference  over  any  other  apprc^riations 
from  the  public  revenue  of  the  state,  with- 
out reference  to  the  date  of  the  passage  of 
the  acts  making  such  appropriations. — Id. 

§S9.    Warrants. 

(a)  In  order  to  compel  the  state  auditor 
by  mandamus  to  issue  his  warrant  for  an 
appropriation,  it  must  clearly  appear,  either, 
that  there  were  at  the  date  of  the  appropri- 
ation funds  in  the  treasury  not  otherwise 
appropriated, — that  is,  revenue  then  pro- 
vided for  by  law  and  applicable  for  such  ap- 
propriation sufficient  to  pay  the  same, — or, 
that  the  general  assembly  making  such  ap- 
propriation did,  within  constitutional  lim- 
its, provide  for  levying  a  sufficient  tax  to 
pay  such  appropriation  within  the  proper 
fiscal  years.— Henderson  v.  People,  17  C.  687, 
31  P.  334. 

(b)  Particularity  required  in  mandamus 
proceedings,  to  compel  payment,  in  form  of 
stating  the  treasurer's  ability  and  duty  to 
pay.  No  presumptions  indulged  in  in  favor 
of  such  proceedings. — Nance  v.  People,  25  C. 
262,  64  P.  631. 

§40.    Power  and  duty  to  issue. 

(a)  Where  no  appropriation  has  been 
made  by  law  for  the  payment  of  a  claim, 
the  auditor  can  not  be  required  to  draw  a 
warrant  on  the  treasury  for  the  amount 
thereof.— People  v.  Auditor  of  State,  2  C.  97. 

(b)  It  is  the  duty  of  the  state  auditor 
to  refuse  to  draw  his  warrant  against  an 
Invalid  appropriation,  or  against  an  appro- 
priation that  has  already  been  exhausted  by 


warrants  drawn  against  ft — Crouter  v.  Ben- 
net,  34  C.  120,  81  P.  761. 

(c)  The  legislature  authorized  the  gov- 
ernor to  appoint  an  agent  to  represent  the 
state  in  the  recovery  of  school  lands  from 
the  general  government  and  to  fix  his  com- 
pensation, which  the  governor  did.  A  sub- 
sequent legislature  made  an  appropriation 
to  pay  the  agent  the  compensation  due  him 
which  appropriation  being  invalid  because 
in  excess  of  the  revenue  provided  therefor, 
another  legislature  made  an  appropriation 
in  the  same  sum  for  the  same  purpose.  The 
amount  appropriated  was  paid  to  the  agent 
on  the  certificates  of  the  governor,  but  was 
insufficient  to  pay  his  entire  compensation, 
and  after  the  appropriation  was  exhausted 
the  auditor  refused  to  draw  any  further  war- 
rants in  favor  of  said  agent  although  the 
governor  certified  to  the  auditor  that  there 
was  a  certain  sum  still  due  him.  Held,  that 
the  auditor  was  right  in  refusing  to  issue 
any  further  warrants  to  said  agent  and  a 
peremptory  writ  of  mandamus  requiring  him 
to  do  so  ordered  by  the  district  court  was 
erroneous  and  will  be  reversed. — Crouter  v. 
Bennet  34  C.  120,  81  P.  761. 

§41.    Issuance,  requisites  and  validity. 

(a)  To  authorize  the  auditor  to  draw  his 
warrant  upon  the  treasurer  in  favor  of  the 
contractor  for  the  price  of  construction,  the 
contractor  must  present  him  with  the  certifi- 
cate of  the  board  that  the  work  has  been 
duly  completed  in  accordance  with  the  con- 
tract and  he  can  not  legally  issue  the  war- 
rant without  it.  The  certificate  must  show 
on  its  face  that  it  is  the  act  of  the  board; 
the  certificate  of  a  single  member,  although 
delegated  by  the  board  to  inspect  and  accept 
the  work,  being  insufficient. — Schwanbeck  v. 
People,  16  C.  64,  24  P.  675. 

(b)  It  will  be  presumed  that  a  warrant 
which  is  valid  upon  its  face,  drawn  upon 
the  state  trea'durer  by  the  auditor  of  state, 
was  lawfully  issued.  The  burden  of  proof 
to  show  facts  Invalidating  such  a  warrant  is 
upon  the  defendant. — Mulnix  v.  Mut  Ben. 
Life  Ins.  Co.,  23  C.  81,  46  P.  127. 

(c)  Where  no  issue  is  made  in  the  plead- 
ings as  to  the  validity  of  state  warrants,  no 
evidence  is  required  as  to  their  validity,  but 
it  will  be  presumed  that  the  state  auditor 
whose  duty  it  is  to  investigate  and  deter- 
mined the  validity  of  claims  before  issuing 
warrants  therefor  did  his  duty  and  that  the 
warrants  are  valid. — Stuart  v.  Nance,  28  C. 
194,  63  P.  323. 

§4S.    Priorities    as    between    appropria- 
tions. 

(a)  The  statute  requiring  state  warrants 
to  be  paid  in  the  order  of  their  registration 
is  applicable  only  as  between  warrants  of 
the  same  rank.  In  case  of  a  shortage  of  the 
state  revenue  a  warrant  drawn  in  payment 
of  a  preferred  claim  though  presented  for 
payment  and  registered  subsequent  to  the 
presentation  and  registration  of  a  warrant 
for  a  non-preferred  claim  must  notwith- 
standing its  later  registry,  be  paid  before 
the  earlier  registered  warrant  for  the  non- 
preferred  claim  is  paid. — Stuart  v.  Nance, 
28  C.  195,  63  P.  323. 
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§i8.    Payment. 

(a)  The  state  treasurer  is  clothed  with 
the  right  and  it  is  his  duty  to  inyestigate 
the  legality  of  eyery  warrant  before  pay- 
ment— Carlile  v.  Hurd.  3  A.  11,  31  P.  952. 

(b)  It  on  mandamus  to  compel  state 
treasurer  to  pay  a  warrant  unpaid  for  want 
of  funds,  it  is  shown  that  he  holds  unex- 
pended state  moneys,  it  devolves  upon  the 
treasurer  to  show  a  registry  of  prior  pre- 
ferred warrants  sufficient  to  exhaust  the 
fund. — Nance  v.  Stuart,  12  A.  125,  64  P.  867. 

(c)  As  against  the  holder  of  an  unpaid 
state  warrant,  the  exhaustion  of  state  funds 
by  prior  preferred  warrants  is  not  estab- 
lished by  a  register  which  does  not  show 
the  nature  of  the  claims  represented  by  the 
registered  warrants,  so  that  their  priority 
may  be  determined. — Id. 

§44.    Actions. 

(a)  In  a  proceeding  by  mandamus  to 
compel  the  state  treasurer  to  pay  a  warrant, 
the  alternative  writ  must  allege  all  the  facts 
which  make  it  the  duty  of  the  treasurer  to 
pay  the  same,  and  when  such  facts  are  put 
in  issue  by  an  answer,  the  burden  of  proof 
is  on  the  petitioner  affirmatively  to  estab- 
lish them  and  not  on  the  treasurer  to  nega- 
tive their  existence,  whether  it  be  a  pre- 
ferred or  non-preferred  warrant,  drawn  upon 
a  fund  created  by  a  continuing  or  biennial 
appropriation. — Stuart  v.  Nance,  28  C.  194, 
63  P.  323. 

§  45.    Bonds— funding  indebtedness. 

(a)  Act  April  8.  1895  (Sess.  Laws  1895, 
pp.  178-182)  providing  for  the  funding  of 
certain  indebtedness  of  the  state.  Is  consti- 
tutional.— Contracting  of  State  Debt  by 
Loan,  In  re,  21  C.  399,  41  P.  1110. 

(b)  The  amendment  to  sec  8  of  art  XI 
of  the  constitution  (Laws  1909,  c.  148)  pro- 
viding for  the  issue  of  bonds  for  discharg- 
ing outstanding  warrants  of  the  state,  that 
certain  executive  officers  shall  constitute  a 
board  to  determine  the  amounts  fairly  and 
equitably  payable  out  of  this  fund  upon  the 
warrants,  and  that  upon  their  report  to  the 
auditor,  certain  other  executive  officers  may 
exchange  the  bonds  for  an  equal  amount  of 
the  warrants,  but  with  no  provision  which 
compels  the  holder  of  any  warrant  to  accept 
the  bonds  in  lieu  of  m<mey,  has  not  the  effect 
to  deprive  any  person  of  property  without 
due  process  of  law. — Post  Printing  ft  Pub. 
Co.  V.  Shafroth.  53  C.  129.  124  P.  176. 

(c)  Nor  is  it  in  conflict  with  the  provi- 
sions of  the  constitution  relating  to  the  dis- 
tribution of  the  powers  of  government  (art. 
Ill)  as  conferring  judicial  powers  upon  exec- 
utive officers. — Id. 

(d)  Nor  in  conflict  with  sec.  4  of  the  same 
article. — Id. 

(e)  Nor  with  sec.  3  of  art.  IX.— Id. 

(f)  Nor  with  the  federal  constitution,  as 
impairing  the  obligation  of  contracts. — Id. 

(g)  The  debt  funding  board  provided  for 
by  this  amendment  becomes  functus  officio, 
immediately  upon  determining  the  disposi- 
tion of  the  fund  provided  for  by  the  amend- 
ment.— Id. 


V.    ACTIONS. 


§  46.  Liability  and  consent  of  state  to  be  siief 
in  general, 
(a)  Without  oonstitutional  or  legislath*^ 
authority  the  state,  in  its  sovereign  capadti;^ 
cannot  be  sued.  No  such  authority  exisfii 
in  this  state. — Constitutionality  of  Sntel^i 
tute  for  Senate  Bill  No.  83,  In  re,  21  a  61' 
39  P.  1088.  * 

§  47.    Capacity  of  state  to  sue. 

(a)  It  is  accepted  law  that  a  state,  as  a 
political  corporation,  may  maintain,  in  its 
corporate  name  and  in  its  own  courts,  ac- 
tions for  the  enforcement  of  its  rights  or 
the  redress  of  its  wrong,  independently  of 
any  statutory  provisions  therefor. — Brown 
V.  State,  5  C.  496. 

(b)  The  state  has  the  right  to  appeal 
to  the  supreme  court,  as  a  court  of  equity  . 
for  a  determination  and  exercise  of  its  pow- 
ers by  an  appropriate  process  to  prevent  ' 
wrongs  which,  in  its  sovereign  capacity,  it 
is  its  duty  to  prevent — ^People  ex  rel.  Atfy 
Gen.  V.  Tool,  35  C.  225,  86  P.  224. 

(c)  Individuals  cannot  invoke  the  power 
of  a  court  of  equity  to  enjoin  the  commis- 
sion of  illegal  acts  on  the  ground  that  tbey 
injuriously  affect  the  public  interests,  but 
the  state  in  its  sovereign  capacity  as  parens  i 
patriae  has  the  right,  and  it  is  its  duty  to 
protect  its  citlsens  when  they  are  incompe- 
tent to  act  for  themselves,  and  it  may  main- 
tain an  action  to  prevent  the  coQ8imimatio& 
of  threatened  combinations  and  acts  which 
will  deprive  the  people  of  their  liberties, 
rights  and  privileges  as  citizens,  althcMi^ 
such  combinations  and  acts  would  consti- 
tute crimes. — Id. 

(d)  The  state  upon  the  relaticm  of  the 
attorney  general  may  invoke  the  pow^v  oC 
the  supreme  court  for  a  writ  of  injunction 
to  prevent  the  judges  of  election  and  other 
officers  in  control  of  an  election  from  oooi- 
mitting  and  from  permitting  others  to  com- 
mit frauds  at  such  election  and  to  secure  a 
judicial  enforcement  of  the  statutes  relathig 
to  elections  so  as  to  prevent  the  perpetra- 
tion of  such  frauds. — Id. 

§48.    Designation  of  state  as  party. 

(a)  The  state,  means  the  whole  people 
united  in  one  body  politic  and  "the  state;" 
and  "the  people  of  the  state,"  are  equivalent 
expressions.  A  omiplaint  brought  in  the 
name  of  "the  state  of  Cc^orado,"  is  in  effect 
a  suit  in  the  name  of  "the  people  of  the 
state,"  and  is  good  on  demurrer. — ^Brown  ▼. 
State,  5  C.  496. 

§48.  Rights  of  action  against  state  or  state 
officers, 
(a)  The  action  of  the  state  board  of  land 
commissioners  in  leasing  the  state  school 
lands  involves  no  discretionary,  political  or 
governmental  power  of  the  executive  depart- 
ment, and  where  the  board  leased  certain 
mineral  school  land  and  afterwards  wrong- 
fully canceled  the  lease  and  executed  a  lease 
thereof  to  another  party,  an  action  of  man- 
damus may  be  maintained  against  the  board 
in  favor  of  the  former  lessee  to  compel  the 
cancellation  of  the  latter  lease  and  rehi- 
statement  of  the  former. — State  Board  of 
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Land  Gom'rs  y.  Carpenter,  16  A.  436,  66  P. 
16&. 

(b)  The  eleTenth  amendment  to  the  oon- 
stitQtlon  of  the  United  States  does  not  take 
avay  from  the  citizen  the  right  to  bring 
suit  in  the  federal  court  against  indiyidaal 
detaidants  who,  though  holding  official  posi- 
tkns  under  a  state,  under  color  of  the  au- 
thc^ty  of  unconstitutional  legislation  hy  the 
state,  are  guilty  of  personal  trespass  and 
wrongs.— Union  Pac.  R.  Ca  ▼.  Alexander, 
113  F.  346. 

I'M.   Appeal  and  error. 

(a)  The  state  cannot  be  made  defendant 
In  an  action,  without  its  consent;  but  where 
the  state  Toluntarlly  sues  In  its  own  courts, 
i  private  person  claiming  to  be  entitled  to 
the  fund  which  is  the  subject  of  the  action, 
may  interrene  therein,  and  if  defeated  may 
IHtisecate  a  writ  of  error  to  review  the  Judg- 
ment—Colorado and  Southern  Ry.  Co.  v. 
Peojde,  53  C.  571,  128  P.  886. 

STATE  NOBKAL  SCHOOL. 

IL   Appropriation. 

SL  Appropriation. 

(a)  The  act  of  1896,  making  an  appro- 
priation for  the  State  Normal  School,  author- 
ized the  extension  of  a  tax  upon  the  tax 
rolls  for  1895,  the  revenue  thus  created  to 
be  used  for  the  year  1896. — Parks  v.  Com'rs 
of  Soldiers'  and  Sailors'  Home,  22  C.  86,  43 
P.  542. 

STATE  TAX  COlOnSSION. 

See  "TaxaUon,"  V  (P). 

STATUTE  OF  FRAUDS. 

See  "Frauds,  Statute  of." 

Application  to  trusts,  see  '•Trusts,"  sec.  2. 

Application  of  statute  to  resulting  trusts, 

see  "Trusts,"  sec.  9. 
Effect  of  statute  as  to  constructive  trusts, 

see  "Trusts,"  sec  20. 

STATUTES. 

I.    EnACTMINT,  REQUISriBS  AKD  VAUDriT  IN 

Oknkral. 

L   Poirert  of  legislature  in  general. 

t   Power  to  hind  succes$or$. 

3.  Special  Messions. 

4.   Conformity   of   legislation   to 

iuhjects  of  proclamation. 

6.   Bills  for  raising  revenue. 

6.  Passage  of  hills  in  general. 

7.   Mode  of  voting  and  entry  of 

ayes  and  nays. 

8.  Reading  of  hill. 
1   Printing  and  distribution  of  copies 

of  hUU. 

10.  Printing  amendments. 

It  Mode  of  enactment  in  general. 
11   Concurrence  of  separate  hranches 

of  legislature. 
13.   Amendment  of  pending  hills. 

li   By  addition  of  new  section. 

15.   Emergency  clause. 
W.  Journals. 


II. 


II 


17.    Entry  of  fact  of  signing. 

18.  Deposit  of  journals  toith  secretary 

of  state. 

19.  Approval  or  veto  of  governor. 

20.  Recalling  hill  from  governor. 

21.  Effect  of  failure  to  pass  over  veto. 

22.  Enrollment,     authentication,     and 

fUing. 

23.  VcUidity  and  sufficiency  of  provi- 

sions. 

24.  Repugnancy  to  organic  act. 

26.    Determination  of  validity  of  enact- 
ment. 

26.    Judicial  authority  and  duty  in 

general. 

27.    Effect  of  state  constitution. 

28.    Presumptions     and     construe- 

tion  in  favor  of  validity. 

29.    Pleading  and  evidence. 

30.  Effect  of  total  invalidity. 

31.  Effect  of  partial  invalidity,  in  gen- 

eral. 

32.    Dependent  clauses. 

33.    Taxation. 

34.  Persons  entitled  to  question  consti- 

tutionality. 

General  and  Special  ob  Local  Laws. 
36.    Local  or  special  laws  in  general. 

36.  Regulation  of  elections. 

37.  Regulation  of  civU  remedies  and 

proceedings. 

38.  Estahlishment,     organization     and 

jurisdiction  of  courts. 

39.  Regulation  of  procedure  and  evi- 

dence. 

40.  Creation,  organization  and  altera- 

tion of  counties  and  towns. 

41.  Classification  of  counties  and  mu- 

nicipal corporations. 

42.    Grounds  and  validity. 

43.  Regulation  of  government  and  af- 

fairs of  municipal  corporations. 

44.  Establishment   and   regulation   of 

schools. 

45.  Regulation  of  taxation. 

46.  Creation  and  regulation  of  corpo- 

rations. 

Subjects  and  Titles  of  Acts. 


47. 

48. 

49. 

50. 

51. 
52. 

53. 


54. 
55. 

56. 

57. 

58. 
59. 
60. 
6L 


Constitutional  requirements  and 
restrictions. 

Acts  relating  to  one  or  more  sub- 
jects. 

Validity    of   acts   relating    to 

more  than  one  suhject. 

Expression  in  title  of  suhject  of 
act. 

In  general. 

Taxation,  licenses,  and  puhlic 

funds. 

Titles  and  provisions  of  acts  relat- 
ing to  particular  subjects — cor- 
porations and  corporate  officers. 

Courts. 

Civil  remedies  and  proceed- 
ings. 

Crimes  and  criminal  prosecu- 
tions and  punishments. 

Counties,  towns  and  mtinicipdl 

corporations. 

Schools  and  school  districts. 

Irrigation. 

Puhlic  officers. 

Occupations  and  employments. 
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§   62.    Contracts  and  rights  and  lia- 

bilitiea  under  contracts. 

IV.  Amendment,    Revision    and    Codifica- 

tion. 

Power  to  amend  in  general. 

Nature  of  amendatory  act. 

Amendment  of  title. 

Amendment  by  new  act  on  same 
subject. 

Amendment  of  void  act  or  section. 

Reference  to  and  identification  of 
act  amended. 

Amendatory  provisions  in  general. 

Changing  object  of  former  act. 

Interpolating  new  sections. 

Operation     and     construction     of 
amendment, 
§    73.    Continuance  or  alteration  of  exist- 
ing law  by  revision  or  codificor 
tion, 

V.  Repeal,    Suspension,    Expibation    and 

Revival. 


§ 

63. 

§ 

64. 

§ 

65. 

f 

66. 

§ 

67. 

§ 

68. 

§ 

69. 

§ 

70. 

f 

71. 

§ 

72. 

§  74. 

§  75. 

§  76. 

§  77. 

§  78. 

§  79. 


§  80. 

8  81. 

§  82. 

§  83. 

§  84. 

f  85. 

§  86. 

§  87. 

§  88. 

§  89. 

§  90. 

§  91. 


Power  to  repeal  in  general. 

Title  of  repealing  act. 

Implied  repeal  in  general, 

ImpHed  repeal  by  inconsistent  or 
repugnant  act. 

Conflicting  statutes  in  gen- 
eral. 

Implied  repeal  by  act  relating  to 
same  subject, — acts  approved  on 
same  day. 

Express  or  implied  repeal  in  gen- 
eral. 

Repeal  of  general  by  special  act. 

Substantive  provisions  conflicting 
with  those  regulating  procedure. 

Repeal  by  amendatory  act  in  gen- 
eral. 

Repeal  by  revision  or  codification. 

Repeal  by  judicial  construction. 

Invalidity  of  repealing  act. 

Repeal  of  repealing  act  as  revival 
of  act  repealed. 

Repeal  pending  appeal. 

Effect  of  repeal  on  vested  rights. 

Effect  of  repeal  of  act  from  which 
procedure  is  adopted  by  later  act. 

Effect  of  appeal  upon  remedies. 


VI.    Construction  and  Opebation. 


(a)    general  rules  of  construction. 

§    92. 

In  general. 

$   93. 

Rules  for  construction  prescribed 

by   legislature. 

§   94. 

Judicial  authority  and  duty. 

§    95. 

Penal  statutes. 

§   96. 

Intention  of  legislature. 

§    97. 

In  general. 

8    98. 

Policy  and  purpose  of  act. 

§   99. 

Implicaiions  and  inferences. 

§100. 

Spirit  or  letter  of  law. 

§101. 

Meaning  of  language. 

§102. 

In  general. 

§103. 

General  terms. 

§104. 

General  and  specific  words. 

§105. 

Existence  of  ambiguity. 

§106. 

Technical  term^. 

§107. 

Express  mention  and  implied 

exclusion. 

§108. 

Particular  words  and  phrases. 

§109. 

Conjunctive  words. 

§110. 

Words  omitted. 

§111.    Persons  affected. 

§112.    Literal   and   grammatical  te> 

terpretation. 

§  113.  Statute  as  a  whole  and  intrina^ 
aids  to  construction. 

§114.    In  general, 

§  115.    Construction     in     connectUm 

with  common  law, 

§  116.    Giving  effect  to  entire  stat^tt. 

§  117.    Conflicting  provisions. 

§  118.    Context  and  related  clauses. 

§119.    Title, 

§  120.    Extrinsic  aids  to  construction, 

§  121.    History  and  passage  of  act. 

§  122.    . Contemporaneous  construction 

in  general, 

§  123.    Legislative  construction. 

§  124.  Statutes  relating  to  same  sub- 
ject-matter. 

§  125.    Re-enactment  of  or  reference 

to  former  statutes  and  adoption 
of  provisions  previously  con- 
strued. 

§126.  Construction  of  statutes  adopted 
from  other  states. 

§  127.  Construction  as  m^indatory  or  (M- 
rectory, 

§128.  Following  state  or  federal  deci- 
sions. 

§  129.    Revisions  and  repealing  acts. 

§  130.  Construction  as  including  or  bind- 
ing government. 

§131.    Extraterritorial  effect. 

(b)  particular  classes  of  statutes. 
§132.    Statutes  imposing  liabilities. 

(c)  time  of  taking  effect. 

§133.  Constitutional  and  statutory  pro- 
visions. 

§  134.  Passage  or  approval  of  act,  or  time 
computed  therefrom. 

(d)  retroactive  operation. 

§  135.  Retrospective  construction  in  gen- 
eral. 

§136.    Statutes   impairing   vested  rights. 

§137.  Statutes  relating  to  remedies  and 
procedure. 

§138.    Repealing  acts. 

§139.    Liabilities  incurred, 

VII.    Actions,  Pleading  and  EjVidsnce. 
§  140.    Actions  upon  statutes. 

§141.    Statutory  actions  in  general. 

§142.    Pleading  public  statutes. 

§  143.    Evidence  as  to  public  statutes. 

§  144.    Presumptions  as  to  enactment 

§  145.    Stipulations  as  to  enactment 

§146.    Admissibility  in  general 

§  147.    Legislative  journals  and  other 

records. 

See  "Assignments  for  Benefit  of  Creditors," 
sees.  2,  13,  "Carriers,"  sec  4,  "Champerty 
and  Maintenance,"  sec  1,  "Chattel  Mort- 
gages,'* sec  2,  "Criminal  Law."  sec  2, 
"Homicide,"  sec  2,  and  "Constitutional 
and  Statutory  Provisions,"  under  various 
subjects. 

Actions  under  statute,  see  "Action,"  sec  2. 

Proyisions  as  to  acquisition  of  title  by  pre- 
scription, see  "Adverse  Possession,"  sec  3. 

Regulations  as  to  acquisition  of  title  by  pre- 
scription, see  "Adverse  Possession,"  II. 

Liability  of  railroads  for  killing  or  injurbis 
animals,  see  "Animals,"  sec  12. 
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Provisions  as  to  appeals  and  writs  of  error, 
see  "Appeal  and  Error/'  sec.  2. 

Lien  of  attorney,  see  "Attorney  and  Client/' 
sec.  95. 

Actions  for  injuries  to  passengers,  see  "Car- 
riers/' sec.  64. 

Record  of  chattel  mortgage,  see  "Chattel 
Mortgages/'  sec.  28. 

Obligation  of  statutory  contract,  see  "Con- 
stitutional Law,"  sec  59. 

Statutory  provisions  implied  as  part  of  con- 
tract, see  "Contracts,"  sec  94. 

Limiting  jurisdiction,  see  "Courts,"  sec  14. 

Provisions  as  to  election  contests,  see  "Elec- 
tions/' sec  53. 

Consideration  of  the  statute  relative  to  ac- 
tions to  remove  cloud  on  title,  see  "Limita- 
tion of  Actions/'  sec.  8. 

Location  of  mining  claims,  see  "Mines  and 
Minerals,"  sec  15. 

Location  certificates,  see  "Mines  and  Min- 
erals  "  sec  58. 

Extra-lateral  rights,  see  "Mines  and  Min- 
erals," sec  154. 

Adverse  claims  to  mines,  see  "Mines  and 
Minerals,"  sec.  193. 

Assessments  for  public  improvements,  see 
"Municipal  Corporations,"  sec.  125. 

Complaint  in  statutory  actions,  see  "Plead- 
ing," sec  50. 

Construction  of  quarantine  act,  see  "Quaran- 
tine/' sec  1. 

Ccmstruction  of,  as  to  limitation  of  actions 
to  quiet  title,  see  "Quieting  Title/'  sec.  16. 

Validity  of  statute  of  limitations,  see  "Stat- 
ute of  Limitations/'  sec  3.    . 

Exemption  from  taxation,  see  "Taxation," 
sec  33. 

Provisions  in  relation  to  assessment  of  taxes, 
see  "Taxation/*  sec.  52. 

Correction  and  review  of  assessments  for 
taxes,  see  'Taxation,"  sec  85. 

Sale  of  property  for  non-payment  of  tax,  see 
"Taxation,"  sec  121. 

Provisions  as  to  redemption  from  tax  sale, 
see  "Taxation/'  sec  148. 

Provisions  as  to  tax  deeds,  see  "Taxation," 
sec  163. 

Construction  of  statute  authorizing  licenses 
for  theaters  and  shows,  see  "Theaters  and 
Shows,"  sec.  1. 

Appropriation  of  seepage  water,  see 
"Waters,"  sec  32. 

Provisions  as  to  appropriations  of  water,  see 
"Waters."  sec.  68. 

Provisions  as  to  loans  of  water,  see  "Waters," 
sec  122. 

Provisions  as  to  pro-rating  water,  see 
"Waters,"  sec  124. 

Provisions  to  condemn  right  of  way  for 
ditch,  see  "Waters/*  sec  146. 

Proceedings  for  adjudication  of  priorities  to 
water,  see  "Waters."  sec.  173. 

Organization  of  irrigation  districts,  see 
"Waters,"  sec.  320. 

Provisions  as  to  liability  for  injuries  by 
overflow  of  ditches,  see  "Waters,"  sec  394. 

Provisions  in  regard  to  pollution  of  streams, 
see  "Waters,"  sec  401. 

L    ENACTMENT,  REQUISITES  AND 
VALIDITY  IN  GENERAL. 

§  1.    Powers  of  legislature  in  general 

(a)     Authority  to  pass  a  proposed  bill  in 
no  way  depends  upon  the  validity  of  former 


statutes. — ^University  Fund,  In  re,  18  C.  398, 
33  P.  415. 

(b)  In  regular  session  the  general  assem- 
bly is  at  liberty  to  act  upon  any  question 
within  legislative  authority,  in  any  manner 
not  in  conflict  with  the  state  or  federal  con- 
stitutions. The  power  to  determine  the  sub- 
ject-matter of  its  action,  in  regular  session, 
is  with  the  general  assembly  itself. — Denver 
ft  Rio  G.  R.  Co.  V.  Moss,  50  C.  282,  115  P.  696. 

§  S.    Power  to  bind  successors. 

(a)  A  legislature  cannot  bind  a  succeed- 
ing legislature  to  a  particular  mode  of  re- 
peat— Gregory  v.  Bank,  8  C.  332. 

§3.    Special  sessions. 

(a)  While  the  executive,  in  convening 
the  legislature  in  special  session,  has  no 
power  to  direct  what  legislation  shall  be 
enacted,  he  has,  under  the  constitution,  the 
sole  authority  to  designate  the  particular 
subject-matter  to  which  legislation  shall  be 
directed.  If  this  duty  is  not  performed  by 
the  executive,  and  if  the  proclamation  call- 
ing the  special  session  fails  to  name  any 
particular  subject-matter  to  which  the  legis- 
lature is  tQ  direct  its  attention,  it  can  enact 
no  law  at  all. — Denver  ft  Rio  G.  R.  Co.  v. 
Moss,  50  C.  284,  285,  115  P.  696. 

(b)  And  it  is  not  sufBcient  for  the  gov- 
ernor to  name  a  certain  class  of  artificial 
persons,  concerning  which  laws  may  be  en- 
acted, leaving  the  legislature  free  to  legis- 
late in  regard  t6  them,  at  will.  This  is  to 
devolve  up<Hi  the  legislature  a  duty  and  au- 
thority which  the  constitution  reposes  in 
the  governor  alone. — Id. 

(c)  A  proclamation  convening  the  gen- 
eral assembly  in  special  session,  naming  as 
the  purpose  for  which  it  is  to  assemble, 
"To  enact  any  and  all  legislation  relating 
to,  or  in  any  wise  affecting,  corporati<ms, 
both  foreign  and  domestic,  of  a  quasi-public 
nature,"  is  too  broad  and  indefinite  to 
comply  with  the  intent  of  the  constitution 
(art.  IV,  sec  9),  because  it  leaves  to  the 
legislature  itself,  the  choice  of  the  subject- 
matter  or  matters  upon  which  legislation 
shall  be  undertaken. — Id.  ' 

§  4.    Conformity  of  legislation  to  subjects 

of  proclamation. 

(a)  Sees.  18  and  19  of  the  revenue  act 
passed  at  the  special  session  of  the  legisla- 
ture, 1902,  requiring  all  persons  engaged  in 
the  sale  of  liquors  to  pay  to  the  state  an  an- 
nual license  fee  and  to  procure  from  the 
state  treasurer  a  license,  and  providing  a 
penalty  for  selling  liquors  without  such  state 
license,  come  within  and  are  authorized  by 
the  proclamation  of  the  governor  convening 
the  legislature,  'To  provide  the  necessary 
revenue  to  pay  the  expenses  of  the  state 
government  and  of  state  institutions  for  the 
fiscal  years  ending  November  30,  1901,  and 
1902,  and  to  enact  a  revenue  law  for  the 
state  providing  for  the  assessment  of  prop- 
erty for  taxation  and  the  levy  and  collection 
of  taxes."— Parsons  v.  People,  32  C.  221,  76 
P.  666. 

(b)  Where  the  governor,  in  calling  a  spe- 
cial session  of  the  legislature,  specified  as 
one  of  the  subjects  of  legislation,  "to  provide 
to  reduce  the  penalties  and  interest  on  delin- 
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quent  taxes  to  one-half  the  present  rates," 
the  general  subject  submitted  for  legislation 
thereby  is  the  reduction  of  penalties  and 
interest  on  delinquent  taxes,  and  the  legis- 
lature is  not  confined  to  making  the  specific 
reduction  mentioned  in  the  call,  but  may 
make  a  greater  or  less  reduction  without 
contrayening  Const,  art  IX,  sec  9,  provid- 
ing that  the  legislature  shall  at  such  special 
session  transact  no  business  other  than  that 
specifically  named  in  the  proclamation. — 
Baker  y.  Kaiser,  126  F.  317. 

§5.    Bills  for  raising  reyenue. 

(a)  A  bill  designed  to  accomplish  some 
well  defined  purpose  other  than  raising  reve- 
nue is  not  within  the  prohibition  of  sec.  31, 
art  V  of  the  constitution,  providing  that  all 
bills  for  raising  revenue  shall  originate  in 
the  house,  even  though,  as  incident  to  its 
main  purpose,  it  contains  provisions,  the  en- 
forcement of  which  may  produce  revenue. 
An  act,  the  primary  purpose  of  which  is 
to  regulate  insurance  companies  (Laws  1907, 
c.  193,  Rev.  Stat,  c  70)  is  not  to  be  re- 
garded as  within  the  constitutional  provi- 
sion merely  because  certain  small  fees,  and 
a  tax  upon  the  gross  amount  of  the  pre- 
miums collected  in  each  year,  are  imposed 
upon  the  insurance  companies. — Colorado 
Nat  Life  Assur.  Co.  v.  Qayton,  64  C.  256, 
130  P.  330. 

(b)  The  county  bond  act  is  not  one  for 
raising  revenue  and  does  not  need  to  origi- 
nate in  the  house. — Geer  v.  Ouray  County,  97 
P.  436. 

§  6.    Passage  of  bills  in  general. 

(a)  In  the  passage  of  the  act  of  1899 
(Sess.  Laws  1899,  p.  331,  c  134),  fixing  the 
salary  of  the  clerk  of  the  district  court  in 
counties  of  the  second  class,  the  report  of 
the  conference  committee  recommending 
amendments  to  the  original  bill  and  the 
adoption  of  the  report,  but  not  recommend- 
ing the  passage  of  the  act,  was  adopted  by 
the  ayes  and  noes,  and  the  names  of  those 
voting  were  entered  on  the  Journal.  Held  to 
be  a  sufficient  compliance  with  sec.  22,  art 
V,  of  the  constitution,  providing  that  no  bill 
shall  become  a  law  except  by  a  vote  of  the 
majority  of  all  the  members  of  each  house, 
nor  unless  on  its  final  passage  the  vote 
taken  by  ayes  and  noes  and  the  names  of 
those  voting  be  entered  upon  the  journal, 
and  also  to  be  a  sufficient  compliance  with 
sec  23  of  the  same  article,  providing  that 
no  amendment  to  any  bill  by  one  house  shall 
be  concurred  in  by  the  other,  nor  the  report 
of  any  conference  committee  be  adopted  in 
either  house,  except  by  a  vote  of  the  major- 
ity of  the  members  elected  thereto,  taken 
by  the  ayes  and  noes,  and  the  names  of 
those  voting  recorded  on  the  journal. — Board 
of  County  Com'rs  of  Pueblo  County  v.  Strait, 
36  C.  137.  141,  86  P.  178. 

§7.    Mode  of  voting  and  entry  of  ayes 

and  nays, 
(a)  The  constitutional  requirement  that 
the  vote  on  the  passage  of  the  bill  must  be 
taken  by  ayes  and  nays,  does  not  apply  to  a 
motion  to  reconsider  action  taken  on  the 
passage  of  a  bill. — Andrews  v.  People,  33  C. 
193,  79  P.  1031.  I 


§8.    Reading  of  bill. 

(a)     Under  sec  22,  art  V,  of  the 
tution,  as  amended,  the  reading  of  the 
at  length   in  committee  of  the  wholes 
gether  with  the  reporting  and  recording  { 
the  fact  upon  the  journal,  may  be 
as  one  reading  of  the  bilL— Reading  of  : 
9  C.  641,  21  P.  477. 

§9.    Printing  and   distribution   of   copies 
biUs. 

(a)     There  is  no  provision  of  the  const!*] 
tution  requiring  a  bill  to  be  printed  before  ] 
it  is  read. — Mass.  Mut  Life  Ins.  Ca  v. 
Loan  k  Trust  Co.,  20  C,  1,  36  P.  793. 

§  10.    Printing  amendments. 

(a)  Whether  or  not  an  amendment  to  t.| 
bill  is  a  substantial  one,  within  the  mean! 
of  sec  22,  art  V,  of  the  constitution,  sock 
as  is  required  to  be  printed  before  final  volt] 
on  the  bill,  is  a  judicial  question  to  be  do* 
termined  by  the  courts,  and  not  a  legislatii«: 
one  to  be  determined  by  the  legislature.^'' 
House  Bill  Na  250,  In  re,  26  C.  234,  57  P.  41 

(b)  Sec  22,  art  V,  of  the  constitution 
requiring  all  substantial  amendments  to  < 
bill  to  be  printed  for  the  use  of  members  of 
the  general  assembly  before  final  vote  Is 
taken  on  the  bill  is  mandatory  on  the  legis^ 
lature. — Id. 

(c)  The  house  passed  a  bill  to  create  a 
state  board  of  assessors  to  consist  of  ail  the 
county  assessors  of  the  state.  The  senate 
amended  the  bill,  dividing  the  counties  into 
five  classes  and  providing  that  all  the  asses^ 
sors  should  choose  from  their  number  one 
assessor  from  each  class  who,  with  certain 
state  officers  who  compose  the  state  board  of 
equalization,  should  constitute  the  state 
board  of  assessors.  Held,  that  the  amend- 
ment was  a  substantial  one  within  the  mean- 
ing of  sec  22,  art.  V,  of  the  constitution  re- 
quiring all  substantial  amendments  to  be 
printed  before  final  vote  on  the  bill.— Id. 

(d)  The  record  of  a  notice  of  protest 
against  a  bill,  by  the  speaker  of  the  house, 
which  it  does  not  appear  was  ever  filed  or 
acted  upon,  or  of  a  motion  to  amend,  upon 
which  the  journal  is  silent  as  to  any  action, 
and  which  it  does  not  appear  were  ever 
submitted,  are  insufficient  from  which  to 
deduce  the  conclusion  that  the  constitutional 
requirements  with  respect  to  the  printing 
of  amendments  were  not  observed. — An- 
drews V.  People,  33  C.  193.  79  P.  1031. 

Ce)  Sec  22.  art  V.  constitutiwi  of  Colo- 
rado, providing  that  all  substantial  amend- 
ments to  bills  shall  be  printed  for  the  use 
of  members  before  the  final  vote  is  taken 
on  the  bill,  does  not  apply  to  amendments 
recommended  by  a  conference  committee  of 
the  two  houses. — Board  of  County  Com'rs 
of  Pueblo  County  v.  Strait,  36  C.  137,  145. 
86  P.  178. 

§11.    Mode  of  enactment  in  general. 

(a)  The  fellow  servant  act  of  1901,  Sesa 
Laws  1901,  p.  161,  was  passed  according  to 
the  requirement  of  the  constituticm,  and  is 
the  law  of  the  state — Portland  Gold  Mln. 
Co.  v.  Duke,  191  P.  692. 

§  18.    Concurrence  of  separate  brandies  of  leg- 
islature, 
(a)    Where  a  bill  was  passed  by  the  house 


Digitized  by 


Google 


i 


3561     (§  13) 


STATUTES  I 


(§22)     3562 


aad  then  amended  and  passed  by  the  senate, 
in  which  amendments  the  house  refused  to 
concur,  the  subsequent  adoption  by  the  house 
of  a  report  of  the  conference  committee,  in- 
cluding some  of  the  amendments  adopted  by 
the  senate,  was  a  sufficient  concurrence  in 
such  amendments. — Board  of  County  Com'rs 
of  Pueblo  County  v.  Strait,  36  C.  137,  146, 
S6  P.  178. 

§13.    Amendment  of  pending  bills. 

(a)  Question  between  the  two  houses  as 
to  whether  after  a  conference  report  the  bill 
was  finally  adopted  with  or  without  its 
amendment— Robertson  v.  People,  20  C.  279, 
38  P.  326. 

(b)  The  fact  that  many  proyisions  con- 
tained in  a  bill  as  introduced  in  and  passed 
by  the  house  were  omitted  from  the  bill  as 
passed  by  the  senate  and  concurred  in  by 
the  house,  does  not  show  that  the  bill  was 
so  altered  or  amended  on  its  passage  through 
either  house  as  to  change  its  original  pur- 
pose, within  the  meaning  of  the  inhibition 
contained  in  the  constitution. — ^Alry  v.  Peo- 
ple, 21  C.  144,  40  P.  362. 

§  14.    By  addition  of  new  section. 

(a)  An  additional  section  introducing  a 
wholly  new  but  germane  requirement,  com- 
plete in  itself,  and  changing  no  existing 
provision  of  the  act  to  which  it  is  added,  is 
not  Yoid  on  the  ground  that  such  act  is  not 
reenacted  and  published  at  length. — Edwards 
V.  Denver  &  Rio  G.  R.  Co.,  13  C.  69,  21  P. 
1011. 

(b)  The  provision  in  the  act  creating  the 
court  of  appeals,  that  "writs  of  error  from 
or  appeals  to  the  court  of  appeals  shall  lie 
to  review  final  judgments  within  the  same 
time  and  in  the  same  manner  as  is  now  or 
may  hereafter  be  provided  by  law  for  such 
reviews  by  the  supreme  court,"  is  not  incon- 
sistent with  sec.  24,  art  V  of  the  constitu- 
tion, providing  that  no  law  shall  be  revived 
or  amended  by  reference  to  its  title  only. — 
Long  V.  Sullivan,  21  C.  109,  40  P.  359. 

§  15.    Emergency  clause. 

(a)  The  emergency  clause  must  be 
adopted  by  a  vote  of  two-thirds  of  all  the 
members  elected  to  each  house;  if  not  so 
adopted,  it  should  be  struck  out  before  en- 
rollment, even  though  the  bill  be  otherwise 
constitutionally  passed. — Emergency  Clause, 
In  re,  18  C.  291,  32  P.  647. 

§  16.    Journals. 

(a)  The  Journals  which  each  house  keeps 
of  its  proceedings  ought  to  show  whether 
the  constitutional  requirement  that  every 
bill  shall  be  read  on  three  different  days  in 
each  house  has  been  complied  with,  but 
their  failure  to  show  such  compliance  is  not 
sufficient  to  impeach  an  enrolled  act  duly 
signed  and  authenticated  by  the  proper  offi- 
cers and  lodged  in  the  office  of  the  secretary 
of  state. — Mass.  Mut.  Life  Ins.  Co.  v.  Colo. 
Loan  k  Trust  Co.,  20  C.  1,  36  P.  793. 

(b)  Whatever  the  legislative  body  treats 
and  accepts  as  its  journal,  is  so,  and  is  not 
to  be  aided,  supplemented  or  contradicted  by 
reference  to  loose  papers  and  memoranda 
kept  by  the  clerk,  and  which  require  parol 
testimony  to  explain  and  identify  them. — 


People  ex  rel.  Manville  v.  Leddy,  53  C.  109, 
123  P.  824. 

§  17.    Entry  of  fact  of  signing. 

(a)  The  requirements  of  sec  26,  art  V, 
of  the  constitution,  that  the  fact  of  the 
signing  of  a  bill  by  the  presiding  officer  in 
the  presence  of  the  house  over  which  he 
presides  "shall  be  entered  on  the  Journal," 
is  directory,  and  in  the  silence  of  the  Journal 
it  is  presumed  that  the  bill  was  so  signed. — 
Roberts,  In  re,  5  C.  525. 

§18.  Deposit  of  journals  with  secretary  of 
state, 
(a)  It  is  not  necessary  that  before  a  bill 
can  become  a  law  the  journals  of  the  houses 
showing  compliance  with  the  constitutional 
requirements  must  have  been  deposited  with 
the  secretary  of  state  within  10  days  after 
the  adjournment  of  the  legislature,  as  pro- 
vided by  Sess.  Laws  1899,  p.  240;  for  the 
Constitution,  art.  4,  sec.  11,  only  requires 
that  every  bill  shall  be  approved  by  the 
governor  before  it  shall  become  a  law,  and 
when  he  signs  it  "it  shall  become  a  law," 
and  it  often  may  necessarily  happen  that  a 
bill  is  signed  by  the  governor  before  the 
journals  are  deposited  with  the  secretary  of 
state.— Portland  Gold  Min.  Co.  v.  Duke,  191 
F.  692. 

§  19.    Approval  or  veto  of  governor. 

(a)  A  joint  resolution  purporting  to  au- 
thorize the  publication  of  the  state  engi- 
neer's report  for  distribution  at  the  state's 
expense,  not  having  been  presented  to  the 
governor  for  his  approval,  is  not  included 
within  any  of  the  exceptions  contained  in 
sec.  39,  art  V,  of  the  constitution,  dispensing 
with  the  concurrence  of  the  executive,  and 
is  inoperative. — Henderson  v.  Collier  ft  C. 
Uth.  Co.,  2  A  251,  30  P.  40. 

§80.    Recalling  bill  from  governor. 

(a)  There  is  nothing  in  the  constitution 
forbidding  the  legislature  by  concurrent 
resolution  requesting  the  return  of  a  bill 
in  the  hands  of  the  governor,  nor  forbidding 
a  reconsideration  and  amendment  of  a  bill 
thus  returned. — Senate  Resolution  Relating 
to  Recall  of  Bills,  In  re,  9  C.  630,  21  P.  474. 

§  21.    Effect  of  failure  to  pass  over  veto. 

(a)  A  bill  being  vetoed  by  the  governor, 
and  the  general  assembly  falling  to  pass  it 
over  the  veto,  existing  legislation  upon  the 
subject-matter  of  the  bill  remains  undis- 
turbed.—Veto  Power,  In  re,  9  C.  642,  21  P. 
477. 

§  8S.    Enrollment,  authentication^  and  'filing. 

(a)  Sec.  26,  art.  V,  of  the  constitution 
of  Colorado,  provides  that  the  presiding 
officer  of  each  house  shall.  In  the  presence  of 
the  house  over  which  he  presides,  sign  all 
bills  and  joint  resolutions  passed  by  the 
general  assembly  after  their  titles  shall  have 
been  publicly  read  immediately  before  sign- 
ing, and  the  fact  of  signing  shall  be  entered 
on  the  journal.  Held,  that  the  mere  fact 
that  a  bill  or  joint  resolution  was  signed  by 
the  presiding  officer  of  the  house  or  senate  is 
the  only  matter  which  is  required  to  be  made 
a  matter  of  Journal  record,  and  this  section 
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of  the  constitution  does  not  reqoire  that  the 
journal  should  show  that  the  bill  was  signed 
In  the  presence  of  the  house  or  senate  im- 
mediately after  its  title  had  been  publicly 
read.  And  where  the  senate  Journal  was  si- 
lent as  to  whether  the  title  of  a  bill  was  so 
publicly  read»  it  will  be  presumed  that  such 
constitutional  requirement  was  complied 
with.— Adams  v.  Clark,  36  C.  65,  87,  86  P. 
642. 

§18.    Validity  and  sufficiency  of  proYisiont. 

(a)  A  statute  which  assumes  to  author- 
ize the  rerocation  of  a  physician's  license  for 
"obtaining  a  fee  on  the  representation  that 
a  manifestly  Incurable  disease  can  be  perma- 
nently cured,"  not  defining  Incurable  dis- 
eases, is  void  for  uncertain^. — Graeb  v. 
State  Medical  Board,  55  C.  523,  139  P.  1099. 

(b)  The  statute  (Rev.  Stat  sec.  6068)  is 
the  sole  source  of  authority  of  the  board  of 
state  medical  examiners.  In  the  phrase  "ob- 
taining a  fee  on  the  representation  that  a 
manifestly  incurable  disease  can  be  perma- 
nently cured,"  the  words  "manifestly  incur- 
able disease"  refer  to  the  disease  and  not 
to  the  condition  of  the  patient.  The  stat- 
ute, so  far  as  it  assumes  to  authorize  the 
state  board  to  revoke  the  license  of  a  physi- 
cian for  the  cause  here  attempted  to  be 
specified,  is  void  for  insufficiency  and  un- 
certainty.— Id. 

§84.    Repugnancy  to  organic  act. 

(a)  Sees.  4,  5,  6  and  7,  of  the  acts  of 
1865,  relating  to  probate  courts  (4  Sess.  98)i, 
which  provide  for  appeals  to  district  courts, 
are  repugnant  to  the  organic  act,  and  there- 
fore void. — Cass  v.  Davis,  1  C.  43. 

§80.  Determination  of  validity  of  enactment, 
(a)  Const.,  art  IV,  sec  9,  authorizes  the 
Governor  to  call  a  special  session  of  the 
Oeneral  Assembly,  and  provides  that  at  such 
special  session  no  business  shall  be  trans- 
acted other  than  that  named  In  the  procla- 
mation; and  by  Const,  art.  IV,  sec.  8,  the 
chief  executive,  at  the  commencement  of 
each  session,  shall  transmit  a  message  in- 
forming the  General  Assembly  of  the  condi- 
tion of  the  state,  and  recommending  such 
measures  as  he  may  deem  expedient.  Held, 
that  where  the  question  was  whether  the 
Governor,  in  calling  a  special  session,  had 
intended  that  the  General  Assembly  should 
pass  acts  for  the  taxation  of  property, 
merely,  or  pass  a  general  revenue  law,  it 
was  competent  for  the  court  to  consider  the 
message  of  the  Governor  to  the  General  As- 
sembly at  which  the  statute  was  passed. — 
Parsons  v.  People,  32  C.  221,  76  P.  666. 

§  86.    Judicial  authority  and  duty  in  gen- 

eraL 

(a)  Courts  will  not  presume  improper 
motives  on  the  part  of  legislative  bodies. 
And  they  never  annul  statutes  merely  be- 
cause the  legislative  Judgment  or  discretion 
is  improvidently  exercised. — Platte  k  Denver 
Canal  ft  M.  Co.  v.  Dowell,  17  C.  376,  30  P. 
68. 

(b)  Whether  or  not  an  act  of  the  legis- 
lature is  a  law  is  a  judicial  question  to  be 
determined  by  the  court  whenever  it  arises 
in  the  course  of  litigation,  and  it  is  not  a 


question  to  be  referred  to  some  other  trib- 
unal for  a  decision,  nor  is  it  a  question  of 
fact  to  be  tried  by  a  Jury. — ^Rio  Grande  Sam- 
pling Co.  V.  Catlin,  40  C.  450,  459,  94  P.  328. 

§87.    Effect  of  fUte  constitution. 

(a)  The  national  constitution  is  a  grant 
of  oiumerated  powers;  state  constitutions 
are  merely  limitations  upon  the  otherwise 
plenary  powers  of  the  legislature.  In  case 
of  a  federal  statute  the  inquiry  is,  whether 
the  grant  of  power  is  broad  enough  to  au- 
thorize its  passage;  while  in  a  state  statute 
the  constitution  is  examined,  only  to  see  if 
it  is  prohibited.— Alexander  v.  People  ex  reL, 
7  C.  155.  2  P.  894. 

(b)  The  legislature  being  invested  with 
complete  power  for  all  the  purposes  of  civil 
government  and  the  state  constitution  being 
merely  a  limitation  upon  that  power,  the 
court  will  look  into  it,  not  to  see  if  the  enact- 
ment in  question  is  authorized,  but  only  to 
see  if  it  is  prohibited. — Alexander  v.  People 
ex  rel.,  7  C.  155,  2  P.  894. 

§88.    Presumptions  and  construction  in 

favor  of  validity. 

(a)  A  legislative  act  within  the  sphere 
of  legislative  power  and  not  an  encroach- 
ment upon  the  province  of  some  other  de- 
partment of  the  government  will  be  upheld 
unless  clearly  in  conflict  with  some  provision 
of  the  constitution  of  the  state  or  nation,  or 
in  violation  of  some  private  right  thereby 
secured. — ^Wadsworth  v.  Union  Pac.  Ry.  Co., 
18  C.  600.  33  P.  515;  Alexander  v.  People 
ex  reU  7  C.  155.  2  P.  894. 

(b)  Courts  will  not  presume  that  the 
law-making  power  intended  to  require  an 
impossibility. — Quimby  v.  Boyd,  8  C.  194. 
6  P.  462. 

(c)  The  unconstitutionality  of  a  statute 
must  be  shown  beyond  reasonable  doubt — 
Union  Pac.  R.  Co.  v.  De  Busk,  12  C.  303,  20 
P.  752. 

(d)  The  unconstitutionality  of  a  statute 
must  be  established  beyond  a  reasonable 
doubt.  It  is  not  enough  to  show  that  the 
act  is  obnoxious  to  some  unexpressed  intent 
or  spirit  supposed  to  pervade  the  constitu- 
tion.—People  V.  Richmond,  16  C.  274,  26  P. 
929;  City  of  Denver  v.  Knowles,  17  C.  204, 
30  P.  1041;  Leasing  of  State  Lands,  In  re. 
18  C.  359,  32  P.  986;  Newman  v.  People.  28 
C.  301,  47  P.  278;  People  v.  Goddard,  8  C. 
432,  7  P.  301. 

(e)  The  presumption  in  favor  of  the  con- 
stitutionality of  a  statute  is  to  be  indulged 
in  all  cases  of  doubt — Newman  v.  People. 
23  C.  300,  47  P.  278;  Carpenter  v.  People,  8 
C.  116,  5  P.  828. 

(f)  In  determining,  whether  the  consti- 
tutional requirements  with  respect  to  the 
passage  of  bills  have  been  complied  with, 
resort  may  be  had  to  the  legislative  Journals, 
and  if  it  affirmatively  appears  therefrom, 
either  expressly  or  by  necessary  implication, 
that  the  provisions  of  the  constitution  were 
not  observed,  then  the  bill  is  invalid;  but 
if  the  Journals  are  silent  on  the  question,  it 
must  be  presumed  that  the  constitutional  re- 
quirements were  in  all  respects  complied 
with.— Andrews  v.  People,  33  C.  193,  79  P. 
1081. 

(g)  An  act  of  the  legislature  is  presumed 
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to  be  YBlid,  and  he  who  asserts  its  uncon- 
stitutionality must  point  out  some  specific 
provision  of  the  constitution  which  ex- 
pressly, or  by  necessary  implication,  prohib- 
its it. — Prudential  Ins.  Co.  of  America  v. 
Hummer,  86  C.  208,  84  P.  61. 

§  88.    Pleading  and  evidence. 

(a)  The  question  of  whether  the  consti- 
tutional requirements  were  observed  in  the 
passage  of  a  bill  through  either  branch  of 
the  legislature,  Involves  a  finding  of  fact, 
and  the  party  seeking  to  raise  such  question 
must,  by  pleading,  present  an  issue,  and  the 
evidence  upon  which  he  relies  to  support 
the  issue.— Rio  Grande  Sampling  Co.  v.  Cat- 
lin,  40  C.  450,  458,  94  P.  323. 

(b)  Whether  in  the  enactment  of  a  stat- 
ute the  requirements  of  the  constitution  as 
to  legislation  have  been  observed  is  one  of 
fact,  and  can  only  be  litigated  upon  appropri- 
ate pleadings. — Colorado  and  Southern  R. 
Co.  V.  Davis,  21  A.  1,  120  P.  1048. 

§  80.    Effect  of  total  invaUdlty. 

(a)  When  a  statute  is  adjudged  to  be  un 
constitutional  it  is  as  if  it  had  never  been. 
And  what  is  true  of  an  act  void  in  toto 
is  true  also  as  to  any  part  of  an  act  which 
is  found  to  be  unconstitutional. — Coulter  v. 
Routt  County,  9  C.  268,  11  P.  199. 

§81.    Effect  of  partial  invalidity,  in  general. 

(a)  The  unconstitutionality  of  one  part 
of  the  statute  does  not  necessarily  render 
the  residue  thereof  void. — Board  Com'rs 
Qunnison  County  v.  Owen,  7  C.  467,  4  P. 
795;  People  ex  rel.  v.  Jobs,  7  C.  475,  4  P. 
798;  People  v.  Hall,  8  C.  485.  9  P.  34. 

(b)  Where  part  of  an  act  only  is  uncon- 
stitutional, and  that  part  is  stricken  out. 
if  that  which  remains  is  complete  in  itself, 
and  capable  of  being  enforced,  wholly  inde- 
pendent of  that  which  is  rejected,  it  will  be 
sustained.— People  v.  Rucker.  5  C.  465;  Tripp 
V.  Overocker,  7  C.  72,  1  P.  695;  Denver  ft  Rio 
O.  Ry.  Co.  V.  Outcalt,  2  A.  396,  31  P.  177; 
Catron  v.  Archuleta  County,  18  C.  554,  33 
P.  513. 

(c)  So  much  of  a  legislative  act  as  is 
not  referred  to  in  the  title  or  germane  to 
the  subject  therein  mentioned  is  void.  But 
if  the  part  of  the  statute  remaining,  which 
is  covered  by  the  title,  is  complete  in  and 
of  itself,  and  does  not  depend  on  the  void 
portion,  it  may  stand. — People  v.  Hall,  8  C. 
485,  9  P.  34. 

(d)  An  act  may  be  in  part  valid  where 
the  portion  held  void  is  not  dependent  upon 
the  unconstitutional  clause  or  section. — 
Coulter  V.  Routt  County.  9  C.  258.  11  P.  199. 

(e)  When  the  principal  provisions  of  a 
bill  with  which  the  remaining  provisions  are 
inseparably  connected  cannot  be  upheld  as 
constitutional,  the  bill  as  a  whole  must  be 
held  invalid.— House  Bill  No.  165,  In  re,  15 
0.  595,  26  P.  141. 

(f)  Under   proper   conditions,    the  void 
*  portions  of  a  section  6r  act  may  be  rejected 

and  the  valid  portions  be  permitted  to  stand. 
—Callahan  v.  Jennings.  16  C.  471.  27  P.  1055; 
Canal  Certificates,  In  re,  19  C.  64,  34  P.  274; 
Newman  v.  People,  23  C.  300,  47  P.  278. 

(g)  If  a  statute  contains  an  unconstitu- 
tional provision  which  was  inducement  to 


its  passage,  and  all  its  parts  are  so  closely 
connected  as  to  compel  the  conclusion  that 
the  act  would  not  have  been  passed  without 
the  vicious  provision,  the  infected  clause 
must  be  ccmdemned  to  the  extent  of  the  in- 
fection.— Colorado  Nat.  Life  Assur.  Co.  v. 
Clayton,  54  C.  256,  130  P.  330. 

(h)  A  statute  which,  though  containing 
provisions  opposed  to  the  constitution,  re- 
mains, after  rejecting  these,  complete,  and 
capable  of  enforcement,  according  to  the 
manifest  intent  of  the  legislature,  must  be 
sustained.  E^ffect  given  to  the  legislative 
assertion  of  this  rule  in  the  statute. — Ques- 
tions of  the  Governor,  In  re,  55  C.  17,  123 
P.  660. 

§88.    Dependent  clauses. 

(a)  When  the  principal  provisions  of  a 
bill  with  which  the  remaining  provisions  are 
inseparably  connected  in  substance  cannot 
be  upheld  as  constitutional,  the  bill  as  a 
whole  must  be  held  Invalid.  A  bill  provid- 
ing for  public  improvements  by  special  taxes 
levied  upon  districts  having  territorial  limits 
difFerent  from  the  municipal  corporation 
levying  the  tax,  and  without  limiting  the 
rate  of  taxation  or  amount  of  indebtedness 
for  such  purposes,  held  unconstitutional. — 
House  Bill  No.  165,  In  re.  15  C.  595,  26  P. 
141. 

(b)  Where  the  sections  of  a  statute  must 
be  construed  together  as  dependent,  and  not 
as  independent  provisions,  the  invalidity  of 
one  part  invalidates  other  parts. — Wads- 
worth  V.  Union  Pac.  R.  Co.,  18  C.  600.  33  P. 
515. 

(c)  But  judicial  authority  cannot  substi- 
tute anything  in  place  of  the  void  part;  if 
the  residue  of  the  act  cannot  stand  with 
the  void  part  cast  out.  then  the  whole  act 
must  fall;  and  where  a  statute  has  but  a 
single  object,  if  the  provisions  for  the  accom- 
plishment of  that  object  be  void,  the  whole 
act  fails. — Mayor,  etc.,  of  Town  of  Valverde 
V.  Shattuck,  19  C.  104,  34  P.  947. 

§  88.    Taxation. 

(a)  The  revenue  law  of  1902  (Laws  1902, 
ch.  3.  sec.  64)  imposed  an  annual  license  tax 
on  domestic  corporations.  Sec.  65  of  the 
same  act  imposed  a  similar  tax,  greater  in 
amount,  upon  "every  foreign  corporation 
which  has  heretofore  obtained  or  shall  here- 
after obtain"  the  rieht  to  transact  business 
within  the  state.  The  latter  imposition  was 
held  by  the  supreme  court  of  the  United 
States  to  be  invalid  as  to  corporations  previ- 
ously admitted,  as  impairing  the  obligation 
of  a  contract.  It  was  contended  later  that 
the  two  sections  must  stand  together  and  as 
supplementary  each  to  the  other,  and  that 
the  64th  section  would  not  have  been  enacted 
if  it  had  been  understood  that  sec.  65  was 
Inoperative.  Held,  that  the  repeal  and  re- 
enactment  of  the  statute,  with  a  clause  sav- 
ing all  accrued  penalties  (T^aws  1907,  c.  211), 
refuted  this  contention. — Ohio-Colorado  Mln. 
ft  Mill  Co.  V.  Elder,  47  C.  67,  99  P.  42. 

§84.    Persons  entitled   to   question  constitu- 
tionality, 
(a)     Only  the  person  whose  rights  are  af- 
fected, and  who  has  some  right  to  and  inter- 
est in  the  defeat  of  an  act,  can  raise  a  quea- 
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tlon  as  to  Its  constitutionality. — ^Airy  v.  Peo- 
ple, 21  C.  144,  40  P.  362;  Newman  v.  People, 
23  C.  300,  47  P.  278. 

n.    GENERAL  AND  SPECIAL  OR  LOCAL 
LAWS. 

§35.    Local  or  special  laws  in  general 

(a)  A  law  is  not  local  or  special  when 
it  is  general  and  uniform  in  its  operation 
upon  all  in  like  situation. — People  ex  rel. 
Johnson  y.  Earl,  42  C.  238,  264,  94  P.  294. 

§36.    Regulation  of  elections. 

(a)  Subdiyision  15,  sec.  25,  art.  V,  Colo. 
Const.,  prohibits  the  legislature  from  passing 
local  or  special  laws  for  the  opening  or  con- 
ducting of  any  election.  Held,  that  the  reg- 
istration acts  (Sess.  Laws  1905,  c.  100,  and 
Sess.  Laws  1907,  c.  147)  are  not,  within  such 
inhibition,  since  they  do  not  attempt  to  con- 
trol the  opening  or  conducting,  or  desig- 
nation, of  the  place  of  election. — ^People  ex 
rel  Johnson  y.  Earl,  42  C.  238,  263,  94  P. 
294. 

(b)  Subdiyision  24,  sec.  25,  art  V,  Colo. 
Const,  prohibits  the  general  assembly  from 
passing  local  or  special  laws  where  a  general 
law  can  be  made  applicable.  Held,  that  the 
registration  acts  (Sess.  Laws  1905,  c.  100, 
and  Sess.  Laws  1907,  c.  147)  providing  for 
the  registration  of  voters  in  cities  of  more 
than  5,000  inhabitants,  are  applicable  to  all 
cities  in  like  situation,  and  is  a  reasonable 
classification,  and  therefore  is  not  in  conflict 
with  such  constitutional  provisions. — People 
ex  rel.  Johnson  v.  Earl,  42  C.  238,  265,  94 
P.  294. 

§87.    Regulation  of  civil  remedies  and  pro- 
ceedings. 

(a)  The  legislature  has  power  to  pre- 
scribe the  time  within  which  actions  to  an- 
nul assessments  made  against  property  for 
the  cost  of  public  improvements  in  cities  and 
towns  shall  be  commenced. — City  of  Denver 
v.  Campbell,  33  C.  162,  80  P.  142. 

(b)  Chapter  159  of  the  Acts  of  1911,  pro- 
viding for  appointment  of  a  jury  commission 
In  every  county  having  a  population  exceed- 
ing one  hundred  thousand,  according  to  the 
last  census,  state  or  federal,  is  not  local  or 
special  and  in  no  manner  contravenes  the 
constitutional  provision  against  special  laws. 
— Henwood  v.  People,  57  C.  544,  143  P.  373. 

§38.    Establishment,   organization  and  juris- 
diction of  courts. 

(a)  The  legislature  cannot  abolish  the 
grand  jury  as  to  one  class  of  courts  (crim- 
inal), and  allow  It  to  exist  as  to  another 
(district).— Lowrie,  In  re,  8  C.  499,  511,  9 
P.  489. 

(b)  All  laws  relating  to  courts  must  be 
general  and  of  uniform  operation  throughout 
the  state. — Court  of  Appeals,  In  re, — Senate 
Bill  No.  76,  9  C.  623,  21  P.  471;  White,  ex 
parte,  5  C.  521. 

(c)  Constitution,  art.  VI,  sec.  28,  which 
provides  for  uniformity  in  organization,  pro- 
ceedings and  practice  among  all  courts  of 
the  same  grade,  is  not  violated  by  laws  of 
1883,  page  160,  sec.  22,  which  provides  that 
only  half  as  many  petit  jurors  need  be  drawn 
in  criminal  courts  as  is  required  in  the  dis- 
trict courts  of  the  s^m@  counties,  the  two 


courts  not  being  of  the  same  grade. — ^Paricer 
V.   People,   13   C.   155.   21   P.   1120. 

§39.    Regulation  of  procedure  and  evidesce. 

(a)  An  act  providing  for  a  jury  not  paU 
for  (M.  A.  S.,  sec.  1093a)  in  one  class  o( 
counties  and  for  a  jury  paid  for  in  adyanet 
In  other  classes,  is  repugnant  to  the  oon- 
stitutlon  requiring  court  practice  to  be 
uniform. — Bd.  of  Com'rs  of  Pitkin  County 
V.  Bank,  24  C.  124,  48  P.  1043;  6  A.  423,  4« 
P.  894. 

(b)  That  part  of  sec.  2  of  the  act  regu- 
lating the  keeping  of  saloons,  etc.  Session 
Laws,  1891,  p.  315,  which  makes  certain  facts 
prima  facie  evidence  of  guilt  is  not  in  vio- 
lation of  paragraph  8,  sec.  25,  art  V,  of  the 
constitution  providing  that  the  legislature 
shall  not  pass  any  special  law  "changing  the 
rules  of  evidence  in  any  trial  or  Inquiry."— 
Cardillo  v.  People,  26  C.  355,  58  P.  678. 


§40. 


Creation,  organization  and  alteration  of 
counties  and  towns. 


(a)  The  constitution  requires  the  legis- 
lature to  provide  by  general  law  for  the 
organization  and  classification  of  cities  and 
towns,  and  prohibits  special  legislation  is 
all  cases  where  a  general  law  may  be  made 
applicable.  Where  the  legislature  has  deter- 
mined that  a  general  law  can  be  made  ap- 
plicable to  the  organization  and  classifica- 
tion of  cities  and  towns,  special  legislatioi 
upon  the  subject  is  prohibited. — Constitu- 
tionality of  Senate  BUI  No.  293,  In  re,  21  C 
38,  39  P.  522. 

§41.  Classification  of  counties  and  municiHJ 
corporations, 
(a)  The  assignment  of  a  new  county  by 
the  act  creating  it  to  a  certain  class  for  the 
purpose  of  fixing  the  fees  of  its  officers,  is 
not  special  legislation  in  the  meaning  of  the 
constitution.  It  will  be  assumed  that  the 
legislature  classified  the  county  according  to 
Its  population. — Frost  v.  Pfelffer,  26  C.  338, 
58  P.  147. 

§  42.    Grounds  and  validity. 

(a)  Sec.  13,  art.  XIV,  Colo.  Const,  pro- 
vides that  the  general  assembly  shall  pro- 
vide by  general  laws  for  the  classification 
of  cities  and  towns,  and  declares  that  the 
number  of  classes  shall  not  exceed  four,  and 
the  power  of  each  class  shall  be  defined  by 
general  laws,  so  that  all  municipal  corpor- 
atlons  of  the  same  class  shall  possess  the 
same  power,  and  be  subject  to  the  same  re- 
strictions. Held,  that  such  provisions  pre- 
vent the  legislature  from  granting  special 
charters  to  cities  and  towns,  and  require  it 
to  provide  for  a  classification  thereof,  and 
for  a  code  of  laws  for  the  govemmemt  of 
all  such  corporations  of  the  same  class— in 
other  words,  the  power  and  restrictions  are 
such  as  relate  to  subjects  pertaining  to  local 
self-goyemment  as  distinguished  from  snch 
subjects  as  involve  the  relations  of  the  citi- 
zens or  the  cities  to  the  state. — People  ei 
rel.  Johnson  v.  Earl,  42  C.  238,  258,  94  P. 
294. 

(i))  Sec.  11,  art  XIV,  Colo.  Const,  com- 
mands the  legislature  "to  pass  laws  to  se- 
cure the  purity  of  elections,  and  guard 
ag^^st  abuses  of  the  elective  franohlw." 
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M,  that  laws  enacted  in  response  to  the 
lOTe  mandate  do  not  relate  to  subjects  per- 
Uning  to  local  self-government  or  municipal 
Eairs,  and  such  laws  are  not  within  the 
Dtemplation  of  the  constitution,  sec  13, 
XIV,  requiring  the  general  assembly  to 
oTide,  by  general  laws,  for  the  organiza- 
and  classification  of  cities. — People  ex 
Jcrfmson  T.  Earl,  42  C.  238,  263,  94  P. 
[4. 

.    Regulation  of  government  and  affairs  of 
municipal  corporations. 

(a)  The  term  township  refers  to  an  in> 
iuntary  corporation,  or  quaH  corporation, 
id  not  to  a  voluntary  municipal  corporation 
ich  as  an  incorporated  town.    Special  legis- 

i<m  is  not  forbidden  in  respect  to  incor- 
rated  towns  or  cities,  except  in  cases 
ere  a  general  law  can  be  made  applicable. 

—Town  of  Valverde  v.  Shattuck,  19  C.  104, 

34  P.  947. 

(b)  Legislative  acts  respecting  the  polit- 
ical and  governmental  powers  of  municipal 
corporations  not  being  in  the  nature  of  con- 
tracts, the  provisions  thereof  may  be 
clianged  at  pleasure  when  the  constitutional 
rights  of  creditors  and  others  are  not  in- 
vaded.—Johnson  V.  People,  6  A.  163,  40  P. 
676. 

§44.    Establishment  and  regulation  of  schools. 

(a)  The  passage  of  local  or  special  laws 
for  the  management  of  common  schools  is 
prohibited  by  the  constitution. — Senate  Bill 
No.  23,  In  re,  28  C.  499,  48  P.  647. 

(b)  The  rule  applied  to  attempted  con- 
solidation of  districts  in  territory  annexed 
to  Denver. — Id. 

(c)  An  act  providing  for  the  annexation 
and  consolidation  of  school  districts  organ- 
ized and  existing  under  the  general  school 
laws  of  the  state  with  school  districts  or- 
ganized and  existing  under  special  charter, 
is  hi  contravention  of  sec.  25,  art  V  of  the 
constitution,  which  prohibits  the  general  as- 
sembly from  passing  local  or  special  laws 
providing  for  the  management  of  conmion 
8chool8.—School  Districts,  In  re,  26  C.  136, 
56  P.  173. 

§4$.    Regulation  of  taxation. 

(a)  The  provisions  of  the  general  rev- 
enue act  of  1902,  known  as  the  inheritance 
tax  provisions,  do  not  change  the  law  of  de- 
scent so  as  to  be  in  violation  of  sec.  25,  ar- 
ticle V,  of  the  constitution,  which  prohibits 
the  enactment  of  any  local  or  special  law 
changing  the  law  of  descent. — ^Brown  v. 
Elder,  32  C.  527,  77  P.  853. 

(b)  The  inheritance  tax  provisions  of 
Sess.  Laws  1902,  c  3,  sees.  21,  22,  part  of 
an  act  entitled  "An  act  in  relation  to  public 
revenue,**  do  not  contravene  Const,  art.  X, 
sec  3,  requiring  uniform  taxation;  this  re- 
lating only  to  taxes  on  property,  while  the 
inheritance  tax  is  on  the  privilege  of  re- 
ceivtog  property  by  will  or  inheritance. — 
11 

§46.  Creation  and  regulation  of  corporations, 
(a)  Under  an  act  incorporating  the  C. 
C.  R.  R.  Co..  the  legislature  may  prescribe 
rates  for  the  carriage  of  freight  and  pas- 
9en|er8  by  said  company,  without  violating 


constitutional  provisions. — Constitutionality 
of  Senate  Bill  No.  69,  In  re,  15  C.  601,  26  P. 
157. 

HL    SUBJECTS  AND  TITLES  OF  ACTS. 

§47.    Constitutional  requirements  and  restric- 
tions. 

(a)  The  constitutional  provision  as  to 
the  title  of  acts  is  mandatory. — Central  &  G. 
R.  Co.  V.  People,  5  C.  39;  Edwards  v.  Denver 
&  Rio  G.  R.  Co.,  13  C.  59.  67,  21  P.  1011. 

(b)  The  constitutional  provision  as  to 
the  title  of  acts  must  have  a  reasonable  con- 
struction.— Dallas  V.  Redman,  10  C.  297,  15 
P.  397;  Breene,  In  re,  14  C.  401,  24  P.  3. 

(c)  The  constitutional  requirement  is 
sufficiently  complied  with  so  long  as  the 
matters  contained  in  the  bill  are  directly 
germane  to  the  subject  expressed  in  the  title. 
— Catron  v.  Bd.  Com'rs  Archuleta  County,  18 
C.  553,  33  P.  513;  Mollie  Gibson  Consol.  M. 
&  M.  Co.  V.  Sharp,  23  C.  259,  47  P.  266.  5  A. 
321,  38  P.  850;  Edwards  v.  Denver  ft  Rio  G. 
R.  Co.,  13  C.  59,  21  P.  1011. 

(d)  The  constitutional  clause  that  the 
subject  of  the  bill  must  be  clearly  expressed 
in  the  title  must  receive  a  reasonable  con- 
struction and  it  is  enough  if  it  covers  one 
general  subject,  which  subject  is  named  in 
the  title.— Pratt,  In  re,  19  C.  138,  34  P.  680. 

§  48.    Acts  relating  to  one  or  more  subjects. 

(a)  The  constitutional  inhibition  against 
having  more  than  one  subject  in  a  bill  must 
be  reasonably  construed;  it  is  enough  that 
the  bill  treats  of  but  one  general  subject 
and  that  subject  is  expressed  in  the  title. — 
Golden  Canal  Co.  v.  Brtght,  8  C.  144,  6  P. 
142;  People  v.  Goddard,  8  C.  432,  7  P.  301. 

(b)  Where  the  title  of  a  statute  contains 
but  one  general  subject,  the  addition  in  the 
title  of  subdivisions  under  that  subject  does 
not  render  the  act  obnoxious  on  objection. — 
Clare  v.  People.  9  C.  122,  10  P.  799. 

(c)  With  respect  to  the  "title**  of  an  act 
under  sec.  21,  art  V,  the  only  requirement 
is  that  the  title  clearly  express  the  sub- 
ject of  the  act  The  inhibition  goes  to  "acts" 
containing  more  than  one  subject. — Harding 
V.  People,  10  C.  387.  15  P.  727. 

(d)  Special  instances  of  titles  of  acts 
held  valid  as  covering  only  one  subject: 
The  fee  and  salary  act  of  1891.— Airy  v. 
People,  21  C.  144,  40  P.  362.  Pees  from  cor- 
porations to  secretary  of  state. — ^Jones  v. 
Aspen  Hardware  Co.,  21  C.  263.  40  P.  457. 
E^xempting  insurance  money  from  garnish- 
ment.—Burton  V.  Snyder,  22  C.  173,  43  P. 
1004.  Right  of  action  for  death  by  negli- 
gence.—Mollie  Gibson  Consol.  Min.  k  M.  Co. 
V.  Sharp,  23  C.  259,  47  P.  266.  Superintend- 
ent of  Irrigation  act.— Farmers*  Ind.  D.  Co. 
V.  Agrtcultural  D.  Co.,  22  C.  513,  45  P.  444. 
The  act  declaring  rights  of  abstract  compan- 
ies in  the  recorder's  office.- Stocknan  v. 
Brooks,  17  C.  248,  29  P.  746.  County  bonds 
act  of  1889.— Geer  v.  Ouray  County,  97  F. 
435. 

(e)  The  penalties  prescribed  for  the  vio- 
lation of  a  statute  are  germane  to  so  much 
of  it  as  defines  and  denounces  the  crime, 
and  need  not  be  referred  to  in  the  title;  but 
a  title  which  by  general  words  refers  to  the 
crlme^  and  then  to  the  punishment  thereof 
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as  by  the  phrase  "and  providing  punish- 
ments/' etc.,  is  not  within  the  prohibition  of 
the  constitution. — Trozzo  v.  Pec^le,  61  C. 
326,  117  P.  160. 

» 

§49.    Validity  of  acts  relating  to  more 

than  one  subject 
(a)  Sec.  21,  art.  V.  Colo.  Const,  pro- 
vides that  no  bill,  except  general  appropria- 
tion bills,  shall  be  passed  containing  more 
than  one  subject  which  shall  be  clearly  ex- 
pressed in  its  tiUe;  but  If  any  subject  shall 
be  embraced  in  any  act  which  shall  not  be 
expressed  In  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so 
expressed.  Beld,  that  such  provision  con- 
tains a  mandatory  declaration  of  an  essential 
condition  to  the  validity  of  legislative  enact- 
ments; and  that  so  much  of  any  act  as  is 
not  directly  germane  to  the  subject  expressed 
in  the  title.  Is  without  force. — Bd.  of  Com'rs 
of  Teller  County  v.  Trowbridge,  42  C.  449, 
463,  96  P.  664. 

§50.    Expression  in  title  of  subject  of  act 

(a)  The  doctrine  of  this  court  is  that 
sec.  21,  art.  V,  of  the  constitution,  contains 
a  mandatory  declaration  of  a  condition  es- 
sential to  the  validity  of  legislative  enact- 
ments, and  that  so  much  of  any  act  as  is 
not  directly  germane  to  the  subject  expressed 
In  the  title  Is  without  force. — ^People  v. 
Fleming,  7  C.  230,  3  P.  70;  People  v.  Goddard, 
8  C.  432,  7  P.  301. 

(b)  So  much  of  a  legislative  act  as  Is 
not  referred  to  In  the  title  or  germane  to 
the  subject  therein  mentioned  Is  void. — Peo- 
ple V.  Hall,  8  C.  486.  9  P.  34. 

(c)  The  general  assembly  may  within 
reason  make  the  title  of  a  bill  as  comprehen- 
sive as  It  chooses;  but  when  It  elects  to  limit 
the  title  to  a  particular  subdivision  of  some 
general  subject,  the  right  to  embody  in  the 
bill  matters  pertaining  to  other  subdivisions 
of  such  subject  is  relinquished. — Breene,  In 
re,  14  C.  401,  24  P.  3. 

(d)  The  Inhibition  against  bills  contain- 
ing matters  foreign  to  the  title  Is  manda- 
tory; but  It  should  be  liberally  construed, 
so  as  to  avert  the  evils  against  which  it  is 
aimed,  and  at  the  same  time  avoid  unneces- 
sarily obstructing  legislation. — Breene,  In  re, 
14  C.  401,  24  P.  3. 

(e)  The  constitutional  provision  which 
requires  the  subject  of  an  act  to  be  clearly 
expressed  In  Its  title  does  not  require  the 
title  to  express  the  details  of  the  provisions 
of  the  act,  and  the  fact  that  the  title  does 
express  some  of  the  details  which  were  not 
required  to  be  expressed  does  not  limit  the 
act  to  such  provisions  and  exclude  all  other 
provisions  not  so  expressed  when  It  does  not 
appear  from  the  title  that  It  was  Intended 
to  be  so  limited. — El  Paso  County  v.  Teller 
County,  32  C.  310,  76  P.  368. 

(f)  The  mandate  of  the  constitution  Is 
observed  If  the  legislation  In  the  body  of  a 
statute  Is  germane  to  the  general  subject 
expressed  In  the  title  of  the  act  and  the  test 
In  this  respect  Is  whether  such  legislation  is 
relevant  or  appropriate  to  such  subject. — Id. 

(g)  It  Is  not  necessary  to  state  In  the 
title  of  an  act  the  effect  of  the  subject-mat- 
ter of  such  act  In  repealing  some  prior  law, 
since  the  repeal  of  a  prior  law  is  necessarily 


repeaL* 


connected  with  the  subject-matter  of  tbe 
law  on  the  same  subject  and  a 
section  in  the  new  act  is  valid  notwlthi 
Ing  the  title  is  silent  as  to  such 
Wilson  V.  People,  36  C.  418,  426,  85  P.  ISl 

(h)  Whether  the  subject-matter  <^  a 
ute  is  clearly  expressed  in  its  title,  in 
pliance  with  the  mandatory  provisions 
sec.  21,  art  V,  Colo.  Const,  must  be  del»' 
mined  by  the  contents  of  the  statute,  wift' 
out  regard  to  the  source  of  the  power  el 
which  the  act  itself  is  an  expression.—* 
Burcher  v.  People,  41  C.  495,  499,  93  P.  14. 

(i)  That  which  is  appropriate  or  rde> 
vant  to  the  subject  of  a  bill  as  expressed  \^ 
its  title,  or  Is  a  necessary  Incident  to  tte 
object  of  a  bill  as  thus  expressed.  Is  germane, 
and  one  test  In  this  respect  is  whether  tlie 
legislation  in  the  body  of  the  bill  is  on  tdA^ 
ters  properly  connected  with  its  subject  m 
expressed  by  its  title,  or  proper  to  the  mors 
full  accomplishment  of  the  object  so  indi- 
cated.— ^People  ex  rel.  Colo.  Bar  Assn.  v. 
Eia>augh,  42  C.  480,  496,  94  P.  349. 

(j)  When  It  Is  clear  that  no  member  of 
the  legislature  could  have  been  misled  by 
the  words  used  as  the  title  to  an  enactment 
nor  any  citizen  of  ordinary  prudence  led  ' 
astray,  the  act  will  be  sustained. — ^Town  of 
Sugar  City  v.  Com'rs  Crowley  County,  67  C 
432,  140  P.  809. 

§61.    In  general 

(a)  An  act  to  amend  a  certain  section 
Kexa  void  where  it  contained  matters  wholly 
foreign  to  the  subject-matter  of  the  section. 
— People  ex  rel.  v.  Fleming,  7  C.  230,  3  P. 
70. 

(b)  The  primary  purpose  of  this  provi- 
sion is  to  avoid  surprise  and  fraud  upon  the 
legislators  and  people  in  the  enactment  of 
laws;  but  a  further  Important  end  is  at- 
tained by  avoiding  surprise  to  those  over 
whom  the  laws  become  operative. — Breene, 
In  re,  14  C.  401,  24  P.  3. 

(c)  The  title,  "An  act  to  amend  sees.  16 
and  17,"  does  not  authorize  or  permit  the 
express  repeal  of  those  sections. — Callahan 
V.  Jennings,  16  C.  471,  27  P.  1055. 

(d)  One  section  of  act  not  germane  to 
tlUe.— Scrtp  Bin.  In  re,  23  C.  604,  48  P.  512. 

(e)  The  section  of  the  constitution  re- 
lating to  the  title  of  bills  (sec  21,  art  V) 
must  receive  a  reasonable  construction.  If 
the  bill  treats  of  but  one  general  subject  and 
that  is  expressed  in  the  title,  this  Is  suffi- 
cient— Trozzo  V.  People,  51  C.  323,  117  P. 
150. 

(f)  The  title  "An  act  concerning  certain 
forms  of  prostitution  and  providing  punish- 
ments for  persons  encouraging  prostitution 
In  violation  of  this  act"  (Laws  1909  c.  196) 
contains  but  one  subject  and  Is  not  open  to 
objection. — Id. 

(g)  Whenever  the  matter  contained  In  a 
statute  may  fairly  be  considered  germane  to 
the  subject  expressed  by  its  title,  It  Is  suffi- 
cient—Heller  V.  People,  2  A.  459,  31  P.  77$; 
Bd.  of  Com'rs  of  Pitkin  County  v.  Aspen 
Min.  ft  Sm.  Co.,  3  A.  223,  32  P.  717. 

(h)  The  words  "and  for  other  purposes" 
in  the  title  of  an  act  amount  to  nothing  as 
a  compliance  with  the  constitutional  require- 
ment Nothing  which  the  act  could  not  em- 
brace without  them  can  be  brought  In  by 
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their  aid.— Bd.  of  Com'rs  of  Pitkin  County 
y.  Aspen  Min.  ft  Sm.  Co.,  3  A.  223,  32  P.  717. 

§  52.    Taxation,  licenses,  and  public  funds. 

(a)  Under  a  title  providing  "for  the  as- 
sessment and  collection  of  revenue*'  was 
placed  a  provision  making  it  a  crime  for  the 
state  treasurer  to  "loan  out  or  In  any  man- 
ner use  for  private  purposes"  the  public 
funds  in  his  hands;  Held,  that  the  penal  pro- 
vision was  not  covered  by  the  title. — ^Breene, 
In  re,  14  C.  401,  24  P.  3. 

(b)  Otherwise  held  as  to  corporation  act. 
— Ludington  v.  Hellman,  9  A.  548,  49  P.  377. 

(c)  In  an  act  whose  title  refers  only  to 
appeals  in  tax  matters  from  county  boards, 
a  clause  declaring  what  is  necessary  to  be 
contained  in  the  petition,  which  is  appealed 
from,  is  germane  to  the  subject  expressed  in 
the  title. — Catron  v.  Archuleta  County,  18  C. 
553,  33  P.  513. 

(d)  The  titles  of  the  saloon  acts  of  1891, 
M.  A.  S.  sees.  1346,  1346d,  upheld  as  sufll- 
cient  to  cover  the  penal  provisions  of  both 
acts.— Cardillo  v.  People,  26  C.  355,  58  P. 
678;  Liggett  v.  People,  26  C.  364,  58  P.  144. 

(e)  That  part  of  sec.  3776  Mills'  Ann. 
Stats,  which  provides  for  the  recovery  of  in- 
terest at  the  rate  of  twenty-five  per  cent  per 
annum  from  the  county  by  the  purchaser  at 
tax  sale  where  land  is  sold  on  which  no  tax 
is  due  is  in  the  nature  of  a  penalty  and  to 
the  extent  that  it  provides  for  the  payment 
of  such  interest  is  not  germane  to  the  sub- 
ject-matter as  declared  In  the  title  of  the 
act  and  is  unconstitutional  and  void.  Mr. 
Justice  Qabbert  dissenting. — Bd.  of  Com'rs 
of  Rio  Grande  County  v.  Whelen,  28  C.  435, 
65  P.  38. 

(f)  Chapter  65,  page  159,  Session  Laws 

1901,  prohibiting  the  sale  of  spirituous  and 
malt  liquors  in  counties  outside  of  incorpor- 
ated towns  and  cities  without  a  license  from 
the  board  of  county  commissioners.  Is  valid, 
and  the  subject  thereof  is  clearly  expressed 
In  the  title.— Smith  v.  People,  32  C.  251,  75 
P.  914. 

(g)  Sees.  18  and  19  of  the  revenue  act  of 

1902,  requiring  all  persons  dealing  in  liquors 
to  pay  to  the  state  an  annual  license  fee  and 
to  procure  from  the  state  treasurer  a  license, 
and  providing  a  penalty  for  selling  liquors 
without  such  license,  are  within  the  subject 
expressed  in  the  title  of  the  act,  which  is 
"An  act  in  relation  to  public  revenue." — 
Parsons  v.  People,  32  C.  221,  76  P.  666. 

(h)  The  provisions  of  the  general  rev- 
enue act  of  1902,  known  as  the  Inheritance 
tax  provisions,  are  not  In  violation  of  section 
21,  article  V,  of  the  constitution,  providing 
that  "no  bill,  except  general  appropriation 
bills,  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed 
In  its  title."  Said  inheritance  tax  provisions 
do  not  embrace  a  separate  and  distinct  sub- 
ject from  the  one  expressed  in  the  title,  and 
the  title  Is  sufficiently  broad  to  Include  said 
provisions  and  is  not  so  general  as  to  be  mis- 
leading.—Brown  V.  Elder,  32  C.  527,  77  P. 
853. 

(1)  The  tax  levied  on  foreign  corpor- 
ations by  sec.  65  of  the  revenue  act  of 
1902  (Session  Laws  1902,  page  73)  is  a  tax 
on  the  business  of  foreign  corporations  for 
the  purpose  of  procuring  revenue  and  not 


for  regulation,  and  Its  provisions  are  within 
the  title  of  the  act,  which  is,  "An  act  in  re- 
lation to  Public  Revenue." — American  Smelt- 
ing ft  Refining  Co.  v.  People,  34  C.  240,  82 
P.  531.  Reversed  27  S.  Ct  198,  204  U.  S.  103, 
51  U  Ed.  893. 

(j)  An  act  entitled  "An  act  in  relaticm 
to  the  public  revenue"  required,  among  other 
provisions  relating  to  the  public  revenue, 
that  corporations  doing  business  within  the 
state  should  pay  an  annual  license  tax.  A 
provision  that  the  auditor  of  state  should 
receive  the  tax  and  pay  it  into  the  public 
treasury  was  held  within  the  title. — Amer- 
ican Bonding  Co.  v.  People,  53  C.  512,  127 
P.  941. 

(k)  An  act  entitled  "An  act  concerning 
penalties  and  Interest  on  delinquent  taxes 
and  providing  for  the  manner  of  advertis- 
ing and  collecting  the  same,"  does  not  con- 
tain more  than  one  subject,  so  as  to  con- 
travene Const  art  V,  sec  21. — Baker  v. 
Kaiser,  126  F.  317. 

§  53.  Titles  and  provisions  of  acts  relating  to 
particular  subjects— corporations  and 
corporate  officers. 

(a)  The  directors'  liability  section  Is  cov- 
ered by  the  title  "An  act  to  provide  for  the 
formation  of  corporations." — Hellman  v. 
Ludington,  26  C.  326,  57  P.  1075. 

(b)  In  the  general  corporation  law,  en« 
acted  under  the  title,  "An  act  to  provide  for 
the  formation  of  corporations,"  section  16, 
requiring  the  filing  of  annual  reports  of  the 
financial  condition  of  corporations,  and,  in 
case  of  failure  to  do  so,  making  the  directors 
liable  for  debts,  is  "clearly  expressed  in  its 
title." — ^Tabor  v.  Commercial  Nat  Bank,  62 
P.  383. 

§54.    Courts. 

(a)  The  act  establishing  the  court  of  ap- 
peals (Laws  1911,  c.  107)  contains  but  one 
subject  which  is  clearly  expressed  In  the 
title  "An  act  in  relation  to  courts  of  re- 
view."— People  ex  rel.  v.  Scott,  52  C.  59,  65, 
120  P.  126. 

§55.    Civil  remedies  and  proceedings. 

(a)  The  act  commonly  known  as  the 
"Torrens  Land  Law,"  Sess.  Laws  1903,  c.  139, 
entitled,  "An  Act  Concerning  Land  Titles," 
does  not,  as  to  such  title,  contravene  art.  V, 
sec  21,  Colo.  Const.,  which  requires  the  sub- 
ject of  an.  act  to  be  clearly  expressed  in  its 
title,  since  such  title  sufficiently  indicates 
the  legislation  therein  contained  in  regard 
to  the  registration  of  land  titles. — People  ex 
rel.  Smith  v.  Crissman,  41  C.  450,  92  P.  949. 

§56.    Crimes   and   criminal   prosecutions 

and  punishments. 

(a)  The  provision  of  0.  S.,  sec.  2594,  that 
where  the  term  of  imprisonment  exceeds  six 
months  the  prisoner  shall  be  confined  i  in  the 
penitentiary,  is  unconstitutional  and  void, 
the  subject  of  the  act  in  which  it  occurs  not 
being  properly  expressed  in  the  title. — 
Brooks  V.  People,  14  C.  413,  24  P.  553. 

(b)  The  purpose  of  an  act  entitled  "An 
act  to  provide  for  the  branding,  herding  and 
care  of  live  stock,  and  to  repeal  certain  acts 
in  relation  thereto,"  is  to  protect  the  owner- 
ship of  live  stock,  and  a  section  of  the  act 
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providing  that  any  person  who  shall  steal, 
etc.,  any  neat  cattle,  horse,  etc.,  shall  be 
deemed  guilty  of  a  felony,  is  germane  to 
the  subject  expressed  in  the  title. — ^Pratt, 
In  re,  19  C.  138,  34  P.  680. 

(c)  The  act  (Session  Laws  1893,  page 
119)  making  one  who  embezzles  money  or 
property  guilty  of  larceny  and  punishable 
accordingly,  is  not  unconstitutional  because 
the  title  to  the  act  does  not  contain  embez- 
zlement, but  contains  only  the  subject  of 
larceny. — Graves  v.  People,  32  C.  127,  75  P. 
412. 

(d)  Chapter  65,  page  159,  Session  Laws 
1901,  prohibiting  the  sale  of  spirituous  and 
malt  liquors  in  counties  outside  of  incor- 
porated towns  and  cities  without  a  license 
from  the  board  of  county  commissioners,  is 
valid,  and  the  subject  thereof  is  clearly  ex- 
pressed in  the  title. — Smith  v.  People,  32 
C.  251,  75  P.  914. 

(e)  An  act  entitled  "An  act  to  amend 
chapter  24  of  the  General  Laws  of  Colorado, 
entitled  Criminal  Code,"  complies  with  the 
provision  that  a  bill  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  in 
its  title.— Heller  v.  People,  2  A.  459,  31  P. 
773. 

(f)  An  act  so  entitled  is  not  repugnant 
to  the  constitution  on  the  ground  that  it  ex< 
tends  the  operation  of  the  statute  to  persons 
and  transactions  not  theretofore  included. — 
Heller  v.  People,  2  A.  459,  31  P.  773. 

§57.    Countiesi  towns  and  municipal  cor- 
porations. 

(a)  The  "Act  to  Revise  and  Amend  the 
Charter  of  the  City  of  Denver,"  1893,  p.  131, 
containing  a  provision  for  the  annexation  of 
non-contiguous  territory,  not  being  germane 
to  the  subject-matter  is,  as  to  such  provision, 
obnoxious  to  sec.  21,  art.  V,  of  the  constitu- 
tion.—City  of  Denver  v.  Coulehan,  20  C. 
472,  39  P.  425. 

(b)  An  act  to  create  a  new  county  which 
fixes  the  boundaries;  its  temporary  county 
seat;  provides  for  the  appointment  of  county 
and  precinct  officers;  fixes  the  terms  of  dis- 
trict and  county  courts;  designates  the  con- 
gressional and  other  districts  to  which  it  is 
attached;  assigns  it  to  a  class  for  the  pur- 
pose of  fixing  the  fees  of  its  officers  and  pro- 
vides for  transcribing  the  records  of  the 
old  counties  so  far  as  they  affect  the  title  to 
property  in  the  new  county;  contains  suffi- 
cient legal  provisions,  germane  to  the  sub- 
ject, to  effect  the  purpose  of  the  legislature 
in  passing  it.— Frost  y.  Pfeiffer,  26  C.  338, 
58  P.  147. 

(c)  The  title  of  the  act  to  establish  the 
county  of  Teller  (Session  Laws  1899,  page 
359)  is  sufficient  to  include  within  its  sub- 
ject the  provision  of  the  act  for  the  division 
between  the  two  counties  of  the  fund  in  the 
treasury  of  El  Paso  county  or  thereafter  to 
be  received  from  certain  designated  sources, 
notwithstanding  such  division  was  not  spe- 
cifically mentioned  in  the  title. — ^Bd.  Com'rs 
El  Paso  County  v.  Teller  County,  32  C.  310, 
76  P.  368. 

(d)  The  titles  of  the  acts  (Session  Laws 
1903,  pages  159  and  164),  being  "An  act  to 
amend  an  act  to  establish  the  county  of 
♦  ♦  ♦ ,"  are  sufficient  to  include  the  pro- 
yji8ipj(^s  foj  the  reorpaniz^tipn  p|  j^chpol  dis- 


tricts and  changing  the  boundary  lines  of 
said  districts  to  correspond  with  the  boun- 
daries of  the  new  counties  created,  and  ad- 
Justing  the  property  rights  of  the  new  dis- 
tricts and  providing  a  method  of  determin- 
ing the  amount  of  indebtedness  due  from  one 
district  to  another. — School  Diet  No.  1  v. 
School  Dist  No.  7,  33  C.  43,  78  P.  690. 

(e)  The  provision  of  sec  821  Mills'  Ann. 
Stats.,  which  confers  upon  a  taxpayer  the 
right  to  maintain  an  action  in  the  name  of 
the  board  of  county  commissioners  against 
members  of  the  board  for  misappropriatioQ 
of  the  county  funds,  is  germane  to  and  with- 
in the  scope  of  the  subject-matter  as  ex- 
pressed in  the  title  of  the  act  which  is. 
"An  act  to  require  county  commissioners  of 
the  several  counties  in  this  state  to  give 
bonds  for  the  faithful  discharge  of  the  duties 
of  their  office,  and  to  prescribe  penalties  for 
refusing  to  give  the  required  bonds."— Pat- 
terson V.  Watson,  35  C.  502,  83  P.  958. 

(f)  The  title  of  the  act  of  February  11. 
1881,  "An  act  to  regulate  elections  for  the 
removal  of  county  seats,"  held  broad  enon^ 
to  include  an  election  for  the  pennanent 
location  of  the  county  seat,  which  had  been 
provisionally  appointed  by  the  act  organ- 
izing the  county. — Town  of  Sugar  City  ▼, 
Conmiissioners  of  Crowley  County,  57  C.  432, 
140  P.  809. 

§58.    Schools  and  school  districts. 

(a)  The  titles  of  the  acts  (Session  Laws 
1903,  pages  159  and  164),  being  ''An  act  to 
amend  an  act  to  establish  the  county  of 
♦  •  •"  are  sufficient  to  include  the  pro- 
visions for  the  reorganization  of  school  dis- 
tricts and  changing  the  boundary  lines  of 
said  districts  to  correspond  with  the  bono- 
daries  of  the  new  counties  created,  and  ad- 
justing the  property  rights  of  the  new  dis- 
tricts and  providing  a  method  of  determin- 
ing the  amount  of  indebtedness  due  from 
one  district  to  another. — School  District  No. 
1  V.  School  District  No.  7,  33  C.  43,  78  P.  690 

(b)  The  title  of  the  act  of  April  23, 1909 
(Laws  1909,  c.  202),  contains  but  one  sub- 
ject, and  its  incidents,  and  is  not  a  viola- 
tion of  sec.  21  of  art  V  of  the  constitution. 
—School  District  No.  16  v.  Union  High 
School,  25  A.  510,  139  P.  1039. 

§  59.    Irrigation. 

(a)  The  title  of  the  Act  of  1881  (M.  A 
S.  sec.  2264)  "An  act  to  provide  for  the  ei- 
tension  of  the  right  of  way  for  ditches, 
canals  and  feeders  of  reservoirs  in  certain 
cases,  and  requiring  registration  of  all  such 
hereafter  made  or  enlarged"  is  not  broad 
enough  to  cover  its  second  section  requiring 
maps  and  records  of  the  ditch  to  be  made, 
and  that  section  is  void  under  the  Consti- 
tution.— ^Lamar  Canal  CJo.  v.  Amity  Land  k 
Irr.  Co.,  26  C.  370,  58  P.  600. 

(b)  The  irrigation  district  law  of  1901 
(Session  Laws  1901,  page  198)  contains  but 
one  general  subject  and  the  first  part  of  the 
opening  clause  of  the  title,  to  wit:  ''An 
act  to  provide  for  the  organization  and  gov- 
ernment of  irrigation  districts,"  is  broad 
and  comprehensive  enough  to  include  every 
provision  of  the  act  The  remainder  of  the 
title  may  be  dii^eg;arded  99  surplusas;?;-' 
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Anderson  v.  Qrand  Valley  Inr.  Diet,  35  C. 
525,  85  P.  313. 

§60.    PubUc  officers. 

(a)  The  title  of  the  act  (Session  Laws 
1891.  pages  213,  214)  entitled  "An  Act  Con- 
cerning  Pees,"  etc.,  covers  the  proviso  in 
sec.  8  of  said  act  empowering  the  board  of 
county  commissioners  to  disallow  fees  in 
criminal  trials  and  examinations  before  jus- 
tices of  the  peace. — Merwin  v.  Bd.  Com'rs 
Boulder  County,  29  C.  169,  67  P.  285. 

(b)  The  title  of  the  act  (Session  Laws 
1901,  page  384)  is  sufficiently  broad  to  in- 
clude the  provision  for  the  election  of  the 
successors  to  aldermen  whose  terms  expired 
April,  1902,  by  the  city  council  composed  of 
the  mayor  and  aldermen  whose  terms  would 
not  expire  until  April,  1903. — People  ex  rel. 
Punk  V.  Wright,  30  C.  439,  71  P.  365. 

(c)  The  titles  of  the  registration  act  of 
1905  (Sess.  Laws  1905,  c.  100)  and  of  the 
amendment  thereto  (Sess.  Laws  1907,  c. 
147)  are  sufficiently  broad  to  include  the 
provisions  for  the  appointment  of  registra- 
tion committees  and  prescribing  the  time 
and  manner  of  the  performance  of  Uieir 
duties  in  compliance  with  sec.  21,  art.  V, 
Colo.  Const,  providing  that  no  bill  shall  con- 
tain more  than  one  subject,  which  shall  be 
expressed  in  its  title. — People  ex  rel.  John- 
son V.  Earl,  42  C.  238,  266,  94  P.  294. 

(d)  The  Utle  of  the  act  of  1877  (Genl. 
Laws  1877,  p.  427)  reads,  "An  act  to  fl^ 
regular  fees  tifaargeable  by  county,  precinct 
and  other  officers;"  and  sec.  7  of  such  act 
relates  to  the  fees  of  district  attorneys,  but 
is  entirely  silent  as  to  the  salaries  of  such 
officers.  This  act  was  published  in  the  Gen- 
eral Statutes  of  1883  as  chapter  38,  and  sec. 
7  was  amended  in  1889,  and  again  in  1891 
(Sess.  Laws  1891,  p.  221)  by  an  act  en- 
titled "An  act  to  amend  sec.  7  of  chapter 
XXXVIII,  of  the  general  statutes  of  the 
state  of  Colorado,  entitled  Tees,*  the  same 
being  general  sections  one  thousand,  four 
hundred  and  eighteen  (1,418)  of  said  stat- 
utes as  the  same  was  amended  April  20, 
1889."  Sec.  1,  par.  5  of  the  act  of  1891, 
limits  the  annual  compensation  of  district 
attorneys,  including  the  salary  paid  by  the 
state,  to  $4,000.  Held,  that  sec.  1,  par.  5, 
supra,  is  obnoxious  to  sec  21,  art  V,  Colo. 
Const,  which  provides  that  no  bill,  except 
general  appropriation  bills,  shall  be  passed 
containing  more  than  one  subject,  in  that 
it  is  not  germane  to  the  subject  expressed 
in  its  title,  or  to  the  subject  of  the  section 
which  it  attempts  to  amend,  since  the  sub- 
jects "salary"  and  "fees"  are  not  directly 
germane  to  each  other;  and  therefore  such 
paragraph  does  not  repeal  sec.  2,  p.  308, 
Sess.  Laws  1891,  which  limits  and  regulates 
the  annual  compensation  of  district  attor- 
neys.— Bd.  of  Com'rs  of  Teller  County  v. 
Trowbrtdge,  42  C.  449,  457,  95  P.  554. 

(e)  The  act  of  March  30,  1889  (Sess. 
Laws  1889,  313),  is  entitled  "An  act  to  amend 
sec.  21  of  an  act  entitled  'an  act  to  create 
the  office  of  register  of  the  state  board  of 
land  commissioners,  to  prescribe  the  powers 
and  duties  of  said  board,  and  providing  for 
the  leasing,  sale  and  management  of  the 
state  lands,  and  repealing  other  acts  on  the 
saflie  subject,'  approved  April  2,  1887,"  and 


provides  that  lands  sold  under  the  act  shall 
be  exempt  from  taxation  during  the  time 
the  title  is  vei(¥ed  in  the  state.  Held,  that, 
since  this  was  germane  to  the  subject  ex- 
pressed in  the  title  of  the  original  act,  to  wit, 
the  disposal  and  management  of  public 
lands,  the  amendatory  act  Is  in  compliance 
with  sec  21,  art  V.  Colo.  Const.,  providing 
that  the  subject  of  an  act  shall  be  clearly 
expressed  in  its  title.— Colo.  Parm  k  Live 
Stock  Co.  V.  Beerbohm,  43  C.  464,  477,  96 
P.  443. 

(f )  The  title  "An  act  to  create  the  office 
of  public  examiner  and  to  establish  a  uni- 
form system  of  public  accounting,  auditing 
and  reporting  under  the  administration  of 
the  auditor  of  state,  to  provide  penalties 
for  the  violation  hereof,"  and  repeal  a  prior 
enactment  specified,  is  not  obnoxious  to 
sec.  21  of  art.  V  of  the  constitution,  as  con- 
taining more  than  one  subject. — People  v. 
Montez,  48  C.  436,  445,  110  P.  639. 

§61.    -^Occupations  and  employments. 

(a)  In  the  employers'  liability  act.  Ses- 
sion Laws  1893,  p.  129,  the  word  "damages" 
as  used  in  the  title  is  synonymous  with  the 
word  "injuries,"  and  the  title  sufficiently 
expresses  the  subject  treated  in  the  body 
of  the  act  so  as  not  to  be  obnoxious  to  sec. 
21,  art.  V,  of  the  constitution. — Colorado 
Milling  k  Blev.  Co.  v.  Mitchell,  26  C.  284, 
58  P.  28. 

(b)  The  act  regulating  the  practice  of 
dentistry.  Session  Laws  1897,  page  144,  is 
not  subject  to  the  objection  that  it  is  uncon- 
stitutional because  its  title  does  not  show 
the  substance  of  the  body  of  the  act  or  that 
a  penalty  is  provided  for  its  violation. — 
Gtothard  v.  People,  32  C.  11,  74  P.  890. 

(c)  Chapter  77,  Sess.  Laws  1905,  entitled 
"An  act  to  provide  for  the  punishment  of 
one  guilty  of  practicing  law  without  a  li- 
cense," and  providing  In  sec.  1  that  any  per- 
son who  shall,  without  having  a  license  from 
the  supreme  court  of  the  state  so  to  do. 
advertise,  represent,  or  hold  himself  out  in 
any  manner  as  an  attorney,  or  who  shall 
appear  in  any  court  of  record  in  the  state 
to  conduct  a  suit  for  another  person,  shall  be 
deemed  guilty  of  contempt,  and  shall  be 
Dunished,  is  not  obnoxious  to  sec.  21,  art  V, 
Colo.  Const.,  providing  that  no  bill,  except 
general  appropriation  bills,  shall  be  passed 
containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title. — 
People  ex  rel,  Colorado  Bar  Ass'n  v.  Er- 
baugh,  42  C.  480,  490,  94  P.  349. 

(d)  The  title  of  the  so-called  "Women 
and  CJhildren  Act"  (Sess.  Laws  1903,  c.  138), 
entitled  "An  act  to  prescribe  and  regulate 
the  hours  of  emplo3nnent  for  women  and 
children  in  mills,  factories,  manufacturing 
establishments,  shops,  stores  and  any  other 
occupation  which  may  be  deemed  unhealth- 
ful  or  dangerous,"  is  not  broad  enough  to 
cover  a  section  therein  prohibiting  the  em- 
ployment of  women  for  more  than  eight 
hours  a  day  in  a  mill,  factory,  manufactur- 
ing establishment,  shop,  or  store;  since  the 
title  relates  to  occupations  Injurious  to 
health,  and  such  section  treats  of  occupa- 
tions which  may  not  be  unhealthful. — Bur- 
cher  V.  People,  41  C-  495,  500,  93  P.  14. 
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§62. 


—  Contracts  and  rights  and  liabilities 
under  contracts. 


(a)  The  herder's  lien  act  of  1881,  void, 
being  obnoxious  to  the  constitutional  re- 
quirement that  the  subject  of  an  act  shall 
be  stated  in  the  title,  can  not  be  sustained^ 
as  an  independent  act,  and,  the  act  which 
it  purports  to  amend  having  been  repealed, 
it  is  void.— Wall  v.  Garrison^  11  C.  616.  19 
P.  469. 

(b)  The  title  of  the  mechanics'  lien  act 
(Session  Laws  1893,  chapter  117),  which  is 
"An  act  to  secure  liens  to  mechanics  and 
others,"  is  sufficient  to  embrace  the  provi- 
sions granting  liens  to  other  persons  than 
mechanics,  and  the  act  contains  but  one 
subject. — Chicago  Lumber  Co.  v.  Newcomb, 
19  A.  266,  74  P.  786. 


IV. 


AMENDMENT,    REVISION    AND 
CODIFICATION. 


§  63.    Power  to  amend  in  general. 

(a)  The  right  of  amendment  may  be  ex- 
ercised with  equal  freedom  by  either  house 
irrespective  of  the  question  as  to  the  par- 
ticular body  in  which  the  bill  originated. — 
Amendments  of  Legislative  Bills,  In  re,  19 
C.  366,  35  P.  917. 

§  64.    Nature  of  amendatory  act 

(a)  A  statute  can  only  be*  constitution- 
ally amended  by  re-enacting  and  publishing 
at  length  the  portions  affected  by  the  amend- 
ment.— Callahan  v.  Jennings,  16  C.  471,  27 
P.  1055. 

§65.    Amendment  of  title. 

(a)  The  title  of  a  bill  may  be  so  amended 
as  to  cover  the  original  purpose  of  the  bill 
as  extended  by  amendments. — Amendments 
of  Legislative  Bills,  In  re,  19  C.  366,  35  P. 
917. 

§  66.  Amendment  by  new  act  on  same  subject. 
<a)  A  new  act  on  the  same  subject  may 
be  treated  as  an  amendment  to  the  old  act 
The  state  town  site  act  controlled  proceed- 
ings under  the  congressional  act  of  1867 
considered  as  an  amendment  to  the  act  re- 
cited in  the  territorial  statute. — Murray  v. 
Hobson.  10  C.  66,  72,  13  P.  921. 

§  67.    Amendment  of  void  act  or  section. 

(a)  Where  an  act  of  the  legislature  con- 
taining a  section  obnoxious  to  sec.  21  art. 
V  of  the  constitution  as  not  coming  within 
the  subject-matter  expressed  in  the  title  is 
amended  by  an  act  entitled  an  act  to  amend 
the  act.  repealing  the  title  thereof,  which 
amendatory  act  amends  the  void  section  by 
adding  thereto  a  clause  that  brings  it  within 
the  meaning  of  the  subject-matter  of  the 
title,  the  rule  that  a  void  section  of  a  statute 
Cannot  be  amended  has  no  application  since 
the  title  of  the  amendatory  act  makes  it  an 
amendment  of  the  act  and  not  an  amend- 
ment of  the  section. — Rice  v.  Colo.  Smelting 
Co.,  28  C.  519,  66  P.  894. 

§68.    Reference  to  and  identification  of  act 
amended, 
(a)     Chapter  216  of  the  acts  of  1911  in 
nowise  assumes  to  confer  upon  the  tax  com- 
mission the  provisionB  of  a  former  enact- 


ment by  mere  reference  to  its  title,  and  is 
not  In  violation  of  either  the  letter  or  spirit 
of  sec.  24,  of  art.  V,  of  the  constitution. — 
Questions  of  the  Governor,  In  re  (Oplnicm 
of  Justices),  66  C.  17,  123  P.  660. 

(b)  An  act  referring  to  a  former  act  is 
not  necessarily  in  violation  of  the  clause 
against  amending  any  act  by  reference  to 
its  title.^-Oeer  v.  Ouray  County,  97  P.  436. 

§69.    Amendatory  provisions  in  general 

(a)  The  act  of  April  2,  1887  (Sess.  Laws 
1887,  p.  336),  see.  21,  contained  conditions 
on. which  public  lands  should  be  sold,  and 
the  act  of  March  30,  1889  (Sess.  Laws  1889, 
p.  313),  amending  It  enlarged  the  scope  of 
the  conditions  and  added  others  within  the 
purpose  of  the  original  act  as  expressed  In 
its  title,  to-wit,  the  leasing,  sale,  and  man- 
agement of  state  lands.  Held,  that  the  sub- 
ject-matter of  the  amendment  was  germane 
to  the  subject-matter  of  the  section  amended. 
—Colo.  Live  Stock  Co.  v.  Beerbohm,  48  C. 
464,  479,  96  P.  443. 

(b)  The  act  of  March  30,  1889  (Sess. 
Laws  1889,  313),  is  entitled  "An  act  to 
amend  sec.  21  of  an  act  entitled  'an  act  to 
create  the  office  of  register  of  the  state 
board  of  land  commissioners,  to  prescribe 
the  powers  and  duties  of  said  board,  and  pro- 
viding for  the  leasing,  sale  and  management 
of  the  state  lands,  and  repealing  other  acts 
on  the  same  subject,'  approved  April  2, 
1887."  and  provides  that  lands  sold  under 
the  act  shall  be  exempt  from  taxation  during 
the  time  the  title  is  vested  in  the  state. 
Held,  that,  since  this  was  germane  to  the 
subject  expressed  in  the  title  of  the  original 
act.  to-wit.  the  disposal  and  management  of 
public  lands,  the  mandatory  act  is  in  com- 
pliance with  sec.  21,  art.  V,  Colo.  Const,  pro- 
viding that  the  subject  of  an  act  shall  be 
clearly  expressed  in  its  title. — Id. 

§  70.    Changing  object  of  former  act 

(a)  Under  sec.  17,  art.  V,  of  the  const!* 
tution.  a  bill  introduced  cannot  be  so 
amended  as  to  change  its  original  purpose. 
— Creation  of  New  Counties,  In  re,  9  C.  624, 
21  P.  472. 

(b)  It  is  provided  by  the  constitution 
that  no  bill  shall  be  so  altered  or  amended 
on  its  passage  through  either  house  as  to 
change  its  original  purpose,  but  this  does 
not  prohibit  an  amendment  which  is  merely 
an  extension  of  the  original  purpose  of  the 
bill. — Amendments  of  Legislative  Bills,  In 
re,  19  C.  356,  36  P.  917. 

§  71.    Interpolating  new  sections. 

(a)  New  and  different  sections  cannot  be 
interpolated  into  a  statute  by  an  act  the 
title  of  which  is  specifically  limited  to  an 
amendment  of  one  section  and  a  repeal  of 
others. — Bd.  of  Com'rs  of  Pitkin  County  v. 
Aspen  Min.  k  Sm.  Co.,  3  A.  223,  32  P.  717. 

§72.    Operation  and  construction  of  amend- 
ment. 

(a)  Where  the  language  of  a  statute  is 
radically  changed  by  a  subsequent  amend- 
ment, such  change  indicates  a  change  of 
Intent  on  the  part  of  the  legislature. — Heins- 
sen  V.  State.  14  C.  228.  23  P.  995. 

(b)  Although  the  provisions  of  an  amend* 
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ment  to  a  law  are  ambiguous,  it  is  the  duty 
of  the  courts  to  discover,  if  possible,  the 
intention  of  the  legislature  in  framing  the 
same,  and  to  give  the  amended  act  such  con- 
struction as  will  best  effectuate  the  change 
intended. — Id. 

(c)  Where  a  section  in  an  existing  law  is 
amended  in  the  mode  prescribed  by  the  con- 
stitution, it  ceases  tp  exist,  and  the  section 
as  amended  supersedes  the  original. — ^Dimp- 
fel  Y.  Beam,  41  C.  25,  91  P.  1107. 

§7S.  Continuance  or  alteration  of  existing 
law  by  reTision  or  codification, 
(a)  The  portion  of  amended  sections 
which  are  merely  copied  without  change,  are 
not  to  be  considered  as  repealed  and  again 
enacted,  but  to  have  been  the  law  all  along. 
— People  ex  rel.  Normal  School  v.  State 
Board  of  Equalization,  20  C.  220,  37  P.  964; 
Callahan  v.  Jennings,  16  C.  471,  27  P.  1065. 

v.    HBPEAL,  SUSPENSION,  EXPIRATION 
AND  RSVIVAL. 

§  74.    Power  to  repeal  in  general. 

(a)  Under  the  proYision  of  the  constitu- 
tion (sec  1,  art.  V,  Laws  1911,  c.  3),  that 
"This  section  shall  not  be  construed  to  de- 
prive the  general  assembly  of  the  right  to 
enact  any  measure,"  the  legislature  may  re- 
peal eyen  an  initiated  act,  approved  by  the 
people.  And  may  by  declaring  that  a  meas- 
ure is  "necessary  for  the  immediate  preser- 
yation  of  the  public  peace,  health  and 
safety,"  preyent  the  reference  thereof  to  the 
people.  Such  a  declaration  concludes  all 
departments  and  all  parties,  in  so  far  as  it 
abridges  the  right  to  inyoke  the  referen- 
dum.— Senate  Resolution  No.  4,  In  re,  54  C. 
262,  130  P.  333. 

§  75.    Title  of  repealing  act. 

(a)  It  is  not  necessary  to  state  in  the 
title  of  an  act  the  effect  of  the  subject-mat- 
ter of  such  act  in  repealing  some  prior  law, 
since  the  repeal  of  a  prior  law  is  neces- 
sarily connected  with  the  subject-matter  of 
the  new  law  on  the  same  subject,  and  a 
repealing  section  in  the  new  act  is  yalid 
notwithstanding  the  title  is  silent  as  to  such 
repeal.— Wilson  y.  People,  36  C.  418,  426, 
85  P.  187. 

§  76.    Implied  repeal  in  general. 

(a)  The  law  does  not  favor  repeals  by 
implication.  The  leglslatiye  intent  to  sub- 
stitute the  new  for  the  old  law  must  clearly 
appear. — ^United  States  v.  Berry,  2  McC.  58; 
Schwenke  y.  Union  Depot  &  R.  Co.,,  7  C.  512, 
4  P.  905;  County  of  Saguache  y.  Decker,  10 
C.  149,  14  P.  123;  Rath  von  v.  White,  16  C. 
41,  26  P.  323. 

(b)  Implied  repeals  are  not  favored. — 
Reynolds  v.  Larklns,  10  C.  126,  131,  14  P. 
114;  Dunton  v.  People  ex  rel.  Aiken,  36  C. 
128.   135,  87  P.  540. 

(c)  General  statutes  do  not  repeal  spe- 
cial statutes  by  implication. — ^Rlce  v.  Good- 
win. 2  A.  267,  30  P.  330. 

(d)  Implied  repeals  are  not  favored,  and 
if  possible,  conforming  to  the  recognized 
canons  of  interpretation,  both  statutes 
should  be  given  effect — Griswold  v.  Gris- 
wold,  23  A.  365,  129  P.  560. 


§  77.    Implied  repeal  by  inconsistent  or  repug- 
nant act 

(a)  All  statutes  in  pari  materia  are  to 
be  construed  together.  Repeals  are  not  fa- 
vored. Whenever  the  earlier  and  later  pro- 
visions of  the  law  can  stand  together  they 
will  be  permitted  so  to  do. — KoUenberger  v. 
People,  9  C.  233,  11  P.  101;  Canfleld  v.  City 
of  Leadville,  7  A.  453,  43  P.  910;  Funding 
of  County  Indebtedness,  In  re,  15  C.  421,  24 
P.  877. 

(b)  Where  two  legislative  acts  co-exist 
providing  different  methods  for  disposing  of 
county  bonds  issued  for  different  purposes, 
the  court  will  assume  that  both  acts  are 
needed.  And  when  the  legislature,  in  draft- 
ing a  constitutional  amendment  recognizes 
the  procedure  prescribed  in  one  of  the  acts, 
it  is  no  indication  of  an  intent  to  abrogate 
the  procedure  prescribed  in  the  other  act 
—Funding  of  County  Indebt^ness,  In  re, 
15  C.  421,  24  P.  877. 

(c)  Of  two  acts  on  the  same  subject 
which  are  repugnant  to  each  other,  the  last 
should  be  regarded  as  repealing  the  first 
whether  or  not  it  contains  a  clause  repeal- 
ing all  acts  and  parts  of  acts  inconsistent 
with  it. — Trackman  v.  People,  22  C.  83,  43 
P.  662. 

(d)  Where  there  is  an  apparent  confiict 
between  two  statutes,  in  the  absence  of  a 
clear  legislative  intent  to  substitute  the  new 
for  the  old  law  the  latter  statute  will  not 
be  construed  to  repeal  the  previous  statute 
on  the  same  subject  unless  there  is  such 
a  positive  repugnance  that  the  two  cannot 
consistently  stand  together. — Lovelace  v.  Ta- 
bor Mines  &  Mills  Co.,  29  C.  62.  66  P.  892. 

(e)  Where  there  are  two  acts  on  the 
same  subject,  the  rule  is  to  give  effect  to 
both,  if  possible;  but  if  the  two  are  repug- 
nant in  any  of  their  provisions,  the  later 
act,  without  any  repealing  clause,  repeals 
the  first  to  the  extent  of  the  repugnancy; 
and,  if  the  later  act  covers  the  whole  subject 
included  in  the  first  and  embraces  new  pro- 
visions, plainly  showing  that  it  was  intended 
as  a  substitute  for  the  first  act  it  will 
operate  as  a  repeal  thereof. — Wilson  v.  Peo- 
ple, 36  C.  418,  85  P.  187. 

(f)  Under  the  rules  of  construction,  if 
a  former  act  or  part  of  an  act  is  inconsis- 
tent with  the  provisions  of  a  later  one.  the 
former  must  give  way  under  the  repealing 
clause;  it  is  only  such  acts  or  parts  of  acts, 
as  are  inconsistent  with  the  latter  that  are 
repealed.  If  the  provisions  of  two  statutes 
can  be  so  construed  as  to  stand  together, 
that  construction  must  be  given  them,  and 
the  former  is  not  repealed  because  they  are 
not  consistent,  and  the  repealing  clause  only 
purports  to  repeal  the  inconsistent  parts  of 
the  act;  if  they  cannot  be  so  construed  as  to 
stand  together,  they  are  inconsistent,  and 
the  former  must  fall  because  of  the  incon- 
sistency, and  its  overthrow  is  not  rendered 
more  forcible  or  complete  by  reason  of  the 
repealing  clause.  The  repealing  clause  does 
not  make  that  consistent  which  is  inconsis- 
tent nor  render  that  inconsistent  which  is 
consistent. — Dunton  v.  People  ex  rel.  Aiken. 
36  C.  128.  135,  87  P.  540. 

(g)  In  enacting  sec.  441.  1  Mills*  Ann. 
Stats.,  providing  that  it  shall  not  be  neces- 
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saiTf  in  executing  a  conyeyance  of  real  es- 
tate, that  It  be  executed  under  the  seal  of 
'  the  grantor,  or  that  any  seal,  scroll  or  other 
mark  be  set  opposite  his  name,  it  will  not  be 
assumed  that  the  legislature  intended  by  this 
general  law  to  modify  a  prior  special  statute, 
providing  that  a  tax  deed  shall  be  signed 
by  the  treasurer  in  his  official  capacity,  and 
attested  by  his  official  or  private  seal. — 
Sayre  v.  Sage.  47  C.  559,  108  P.  160. 

(h)  A  statute  repeals  by  implication  all 
prior  legislation  inconsistent  with  its  pro- 
visions, even  though  the  later  enactment 
contains  no  repealing  clause. — ^Town  of 
Sugar  City  v.  Commissioners  of  Crowley 
County,  67  C.  432,  140  P.  809. 

§78.    Conflicting  statutes  in  general. 

(a)  As  between  conflicting  statutes,  the 
latest  in  date  will  prevail,  and,  as  between 
conflicting  sections  in  the  same  statute,  the 
last  in  order  of  arrangement  will  control. 
— Branagan  v.  Dulaney,  8  C.  408,  8  P.  669. 

(b)  The  boundary  line  of  a  county  first 
established  by  a  statute  must  control  in  case 
of  conflict  with  a  county  whose  boundaries 
are  deflned  by  a  subsequent  section  of  the 
same  statute. — Link  v.  Jones,  15  A.  281,  62 
P.  839. 

(c)  Of  two  statutes  which  conflict  the 
latter  in  time  prevails  and  repeals  the  for- 
mer.— Griswold  V.  Griswold,  23  A.  365,  129 
P.  560. 

§79.  Implied  repeal  by  act  relating  to  same 
subject — acts  approved  on  same  day. 
(a)  Where  two  acts  were  approved  on 
the  same  day,  it  will  not  be  presumed,  un- 
less construction  clearly  requires  it,  that 
either  is  inconsistent  with  or  repeals  any 
portion  of  the  other. — Sargent  v.  La  Plata 
County.  21  C.  158,  40  P.  366. 

§  80.    Express  or  implied  repeal  in  generaL 

(a)  Of  two  acts  <m  the  same  subject, 
which  are  repugant  to  each  other,  the  last 
should  be  regarded  as  repealing  the  first, 
when  the  latter  act  contains  a  clause  repeal- 
ing all  acts  and  parts  of  acts  inconsistent 
with  it— Purmort  v.  Tucker  Co.,  2  C.  470. 

(b)  The  same  without  such  clause. — 
Trackman  v.  People,  22  C.  83,  43  P.  662. 

(c)  The  fact  that  the  legislature  substi- 
tuted for  the  repealed  section  substantially 
a  similar  provision,  can  make  no  difference. 
If  the  repeal  is  effected  by  express  and  posi- 
tive words,  the  only  question  is  the  effect 
of  the  repeal. — ^Hirschburg  v.  People,  6  C. 
145. 

(d)  A  subsequent  statute,  revising  the 
whole  subject-matter  of  a  former  statute, 
and  evidently  intended  as  a  substitute  for 
it,  although  it  contains  no  express  words 
to  that  effect,  must  operate  as  a  repeal 
of  the  former. — ^Keeze  v.  City  of  Denver,  10 
C.  112,  15  P.  825;  Edwards  v.  Denver  &  Rio 
G.  R.  Co.,  13  C.  59,  21  P.  1011. 

(e)  Where  a  new  statute  covers  the  en- 
tire subject-matter  of  an  old  one,  and  pro- 
vides a  different  remedy,  the  latter  repeals 
the  former  by  implication. — Lace  v.  People, 
43  C.  199,  204,  95  P.  302. 

§  81.    Repeal  of  general  by  special  act 

(a)  The  act  incorporating  the  city  of 
Black   Hawk,   and   conferring   power   upon 


that  city  to  license  the  sale  of  splritiioii 
liquors  (3  Sess.  228),  does  not  affect  tti 
act  of  1861  (1  Sess.  69),  as  amended,  whm 
confers  like  power  upon  the  county  com- 
missioners.— ^Paton  V.  People,  1  a  77. 

(b)  As  a  general  rule  a  later  and  vdok^ 
si>ecific  statute  repeals  a  prior  and  man 
general  enactment — People  v.  Lange,  48  CL 
428,  110  P.  68. 

§88.    Substantive  provisions  conflicting  w^ 
those  regulating  procedure. 

(a)  Substantive  provisions  conflietiiig 
with  those  regulating  procedure  prevail, 
even  though  first  in  place  or  time. — Hodg- 
kins  V.  Ashby,  56  C.  553,  139  P.  538. 

§88.    Repeal  by  amendatory  act  in  geaecaL 

(a)  An  act  entitled  an  act  "to  amend* 
a  certain  section  and  reading  that  the  sec- 
tion shall  thereafter  ''read  as  follows"— doei 
not  repeal  the  original  section. — Callahan  v. 
Jennings,  16  C.  471,  477,  27  P.  1055. 

(b)  When  a  section  is  amended  '*8o  as 
to  read  as  follows,"  setting  it  forth  as 
amended,  so  much  of  the  original  aecHoi 
as  is  omitted  is  repealed. — ^Ratidifl  v.  F«o> 
pie,  22  C.  75,  43  P.  553. 

(c)  When  a  statute  provides  that  a  fa^ 
mer  statute  shall  be  amended,  "so  as  to 
read  as  follows,"  it  is  not  accurate  to  say 
that  the  earlier  statute  is  repealed.  When 
a  statute  is  amended  (mly  in  part,  certain 
sections  being  re-enacted,  ipgUHmis  verbis^ 
these  are  considered  to  remain  in  force  from 
the  original  enactment — Kendall  v.  People 
ex  rel.  Hoag,  53  C.  100,  125  P.  586. 

(d)  A  statute  revising  a  former  statute, 
after  setting  forth  the  title  of  the  former 
act,  provided  in  the  first  section,  that  it 
should  be  amended,  and  as  amended  re- 
enacted  to  read  as  follows,  setting  forth 
in  great  part,  a  rescript  of  the  former  act 
changing,  adding  to  and  omitting  some  of 
its  provisions,  and  concluding  in  these 
words:  "All  acts  and  parts  of  acts  incon- 
sistent herewith  are  hereby  repealed.  All 
parts  of  the  act  hereby  amended  and  not 
re-enacted  in  this  act  are  hereby  repealed." 
Held,  that  the  purpose  of  the  general  assem- 
bly was  not  to  repeal  the  original  act,  bat 
to  amend  it,  continuing  in  full  force  the 
provisions  which  were  in  terms  re-enacted; 
and  that  such  provisions  were  the  law  from 
the  date  of  the  first  enactment — Id. 

§  84.    Repeal  by  revision  or  codificatioa 

(a)  The  revision  of  the  entire  subject- 
matter  of  a  statute,  evidently  int^ded  to 
prescribe  the  rule  in  all  cases,  is  a  repeal. 
— Qamet  Ditch  &  Res.  Co.  v.  Sampson,  4S 
C.  285,  289,  110  P.  79. 

§  86.    Repeal  by  Judicial  construction. 

(a)  Courts  should  not  legislate,  neither 
should  they  destroy  legislation,  when,  by 
careful  and  conservative  decisions,  legisla- 
tive enactments  may  be  upheld.  Any  on- 
necessary  overthrow  of  an  act  of  the  gen- 
eral assembly,  by  Judicial  decision,  is  as 
much  a  usurpation  of  legislative  power  as 
an  attempt  at  affirmative  legislation. — Lewis 
V.  Parker,  4  C.  L.  R.  300;  House,  In  re.  23  C. 
87,  46  P.   117. 
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§  86.    Invalidity  of  repealing  act 

(a)  The  repealing  clause  of  a  statute  is 
to  be  understood  as  designed  to  repeal  all 
conflicting  provisions  in  order  that  the  new 
statute  can  have  effect  And  when  the  stat- 
ute itself  is  held  to  be  invalid,  nothing  can 
conflict  with  it  and  therefore  nothing  is 
repealed. — People  ex  reL  v.  Fleming,  7  C. 
230,  3  P.  70. 

(b)  A  general  clause,  repealing  all  laws 
in  conflict,  does  not  repeal  provisions  which 
are  inconsistent  only  with  portions  of  the 
statutes  which  are  void. — Bd.  Com'rs  Pit- 
kin County  V.  First  Nat  Bank  of  Aspen, 
6  A.  423,  40  P.  894. 

§  87.  Repeal  of  repealing  act  as  revival  of  act 
repealed, 
(a)  When  any  act  or  part  of  an  act  is 
repealed,  it  is  not  revived  by  a  subsequent 
repeal  of  the  repealing  act — ^Heinssen  v. 
State,  14  C.  228,  23  P.  995. 

§  88.    Repeal  pending  appeal 

(a)  G.  S.,  sec.  2806,  provided  that  a  rail- 
road company  should  file  with  the  county 
clerk  notice  of  a  station  at  which  a  book 
should  be  kept  for  entering  a  description  of 
animals  killed,  under  a  penalty  of  double 
damages  for  any  stock  killed.  Act  of  March 
31,  1886  (Sess.  Laws,  338),  amended  the 
statute,  omitting  the  section  requiring  no- 
tice; held,  that  the  omitted  section  was  re- 
pealed, and  that  the  statute  being  penal,  a 
judgment  for  double  damages  for  failure  to 
file  such  notice,  in  a  case  pending  on  appeal 
at  the  time  of  the  repeal,  must  be  reversed, 
and  the  suit  dismissed. — Denver  &  Rio  G. 
R.  Co.  V.  Crawford,  11  C.  598,  19  P.  673; 
Union  Pac.  R.  Co.  v.  Proctor,  12  C.  194,  20 
P.  615. 

§  89.    Effect  of  repeal  on  vested  rights. 

(a)  The  repeal  of  the  act  of  1872,  giving 
compensatory  damages  for  injuries  result- 
ing in  death,  through  the  negligence  of  a 
railway  company,  tp  be  recovered  by  the  ad- 
ministrator, does  not  take  away  any  accrued 
right,  which  by  authority  of  law  and  in  the 
manner  pointed  out  by  the  statute,  had 
been  previously  asserted.  Sec  11  of  the 
bill  of  rights,  prohibiting  retrospective  leg- 
islation, operates,  as  to  pending  causes,  as 
a  saving  clause  incorporated  into  the  re- 
pealing statute. — Lundin  v.  K.  P.  Ry.,  4  C. 
433;  K.  P.  Ry.  v.  Twombly,  100  U.  S.  78,  3 
C.  125. 

(b)  The  repeal  of  a  statute  which  has 
become  a  constituent  part  of  a  contract  will 
not  be  construed  as  retroactive,  unless  the 
legislative  intention  that  it  should  so  op- 
erate is  clearly  shown. — Modern  Brother- 
hood V.  Lock,  22  A.  409,  125  P.  556. 

§90.  Effect  of  repeal  of  act  from  which  pro- 
cedure is  adopted  by  later  act. 
(a)  A  local  and  special  statute,  which 
adopts,  by  reference,  provisions  relating  to 
procedure  from  an  existing  general  law,  is 
not  necessarily  abrogated  or  affected  by  the 
subsequent  repeal  of  the  act  containing  the 
provisions  adopted. — Schwenke  v.  Union  De- 
pot A  R.  Co.,  7  C.  612,  4  P.  906. 


§91.    Effect  of  appeal  upon  remedies. 

(a)  The  repeal  of  a  statute  conferring 
jurisdiction  takes  away  all  right  to  proceed 
under  the  repealed  statute,  even  in  suits 
pending  at  the  time  of  the  repeal,  unless 
they  are  saved  by  a  clause  in  the  repeal- 
ing statute.— Smith  v.  District  Court  4  C. 
235. 

(b)  The  right  of  a  creditor  to  enforce  by 
mandamus  the  levy  and  collection  of  a  poll 
tax,  if  necessary  for  the  payment  of  his  debt, 
is  not  abridged  by  the  subsequent  repeal  of 
the  act  authorizing  such  tax. — Deere  v.  R. 
G.  County,  33  F.  823. 

VL    CONSTRUCTION  AND  OPERATION. 

(A)      GENERAL  RULES  OF  CONSTRUC- 
TION. 

§9t.    IngeneraL 

(a)  When  a  statute  is  referred  to  by 
general  descriptive  particulars,  some  of 
which  are  manifestly  false  and  others  true, 
the  former  may  be  rejected  as  surplusage, 
provided  the  remainder  is  sufficient  to  show 
clearly  what  is  meant. — Murray  v.  Hobson, 
10  C.  66,  13  P.  921. 

(b)  When  two  legislative  purposes,  each 
of  which  renders  the  law  effective,  are  sug- 
gested, courts  may  not  ordinarily  supply  or 
substitute  a  word  in  order  to  give  one  pur- 
pose preference  over  the  other.  But  where 
the  alternative  is  presented  of  attributing 
to  the  enactment  a  rational  purpose  and  ef- 
fect, or  regarding  it  as  a  dead  letter,  courts 
may  supply  words  or  treat  words  as  surplus- 
age, or  hold  that  a  specific  reference  to  a 
certain  section  refers  in  fact  to  another,  or 
give  the  statute  effect  notwithstanding  the 
misdescription  therein  of  a  prior  act  upon 
which  it  depends. — Edwards  v.  D.  &  R.  G. 
Ry.  Co..  13  C.  59,  21  P.  1011;  Lewis  v.  Par- 
ker, 4  C.  L.  R.  300. 

(c)  The  meaning  and  application  of  a 
statute  are  to  be  ascertained  by  considering 
its  origin,  history,  purposes  and  objects,  as 
well  as  its  subject-matter  and  the  language 
employed. — EUet  v.  Campbell,  18  C.  510,  33 
P.  521. 

(d)  Also  the  legislative  intent  and  the 
evil  to  be  remedied. — Mouat  Lbr.  Co.  v.  Gil- 
pin, 4  A.  534,  36  P.  892;  Larimer  County 
Ditch  Co.  V.  Zimmerman,  4  A.  78,  34  P.  1111; 
Morris  v.  People,  4  A.  136,  35  P.  188;  Beshoar 
V.  Bd.  Com'rs  Las  Animas  County,  7  A.  444, 
43  P.  912;  Leadville  Ilium.  Gas  Co.  v.  City 
of  Leadville,  9  A.  400,  49  P.  268. 

(e)  A  remedial  statute  should  be  liber- 
ally construed  whenever  such  construction 
will  advance  the  remedy  intended,  but  not 
when  it  will  defeat  the  object  of  the  stat- 
ute.—Hell  V.  Simmonds,  17  C.  47,  28  P.  476; 
Fee  V.  Brown,  17  C.  510,  30  P.  340;  People 
ex  rel.  McGaffey  v.  Dist  Ct.  Arapahoe 
County,  23  C.  150,  46  P.  681. 

(f)  As  a  general  rule  the  office  of  a  pro- 
viso in  a  statute  is  to  explain,  modify  or 
abridge  some  other  provision  of  the  section 
or  act  in  which  it  is  found  and  not  to  confer 
a  power,  but  where  a  proviso  does  confer 
a  power  and  there  is  nothing  in  the  section 
in  which  it  occurs  or  any  previous  section 
of  the  act  to  which  it  could  relate,  and  the 
dear  intention  of  the  legislature  was  to  pre- 
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serve  pre-existing  statutory  proYislons  con- 
ferring the  same  pQwer  or  authority,  the 
statute  will  be  construed  as  conferring  the 
power  though  in  the  form  of  a  proviso. — 
Merwin  v.  Bd.  Com'rs  Boulder  County,  20 
C.  169,  67  P.  286. 

(g)  What  may  be  done  directly,  may  be 
done  by  indirection. — Pqst  Printing  &  Pub. 
Co.  V.  Shafroth,  53  C.  129,  124  P.  176. 

(h)  A  statute  which  is  essentially  reme- 
dial, e.  g.,  the  act  creating  the  railroad  *com- 
mlssion  (Laws  1910,  c.  5),  Is  to  be  liberally 
construed  to  accomplish  its  object — Colo- 
rado &  So.  Ry.  Co.  V.  Railroad  Commission, 
54  C.  64,  129  P.  506. 

(i)  Statutes  tending  to  efTect  an  object 
of  great  public  utility  ought  to  receive  the 
most  liberal  and  benign  interpretation. — 
Warner  v.  Town  of  Gunnison,  2  A.  430,  31  P. 
238. 

(j)  The  court  should  not  adopt  an  inter- 
pretation which  produces  absurd,  unreason- 
able, unjust,  or  oppressive  results,  if  such 
interpretation  can  be  avoided. — ^Western 
Lbr.  ft  P.  Co.  V.  Golden,  22  A.  209,  124  P. 
584. 

(k)  A  statute  will  not  be  so  construed  as 
to* occasion  injustice  if  it  is  susceptible  of 
another  interpretation. — Ellison  v.  Tucker- 
man,  24  A.  322,  134  P.  163. 

(1)  An  act  which  assumes  to  regulate 
common  carriers  and  repress  extortions  and 
unjust  discriminations  and  preferences  is  to 
be  liberally  construed.— Consumers'  League 
V.  Colorado  &  So.  R.  Co.,  63  C.  64,  126  P. 
577. 

§  93.    Rules  for  construction  prescribed  by  leg- 
islature. 

(a)  The  legislature  may  prescribe  rules 
for  the  construction  of  statutes,  of  the  exer- 
cise of  which  authority  Rev.  Stat.,  sec.  6299, 
is  an  example. — Western  Lbr.  ft  P.  Co.  v. 
Golden,  23  A.  461,  130  P.  1027. 

§  94.    Judicial  authority  and  duty. 

(a)  This  court  cannot  pass  upon  the  ex- 
pediency or  policy  of  a  statute;  these  are 
questions  upon  which  the  Judgment  of  the 
legislature  cannot  be  reviewed  by  the  courts. 
— People  V.  Fleming,  10  C.  663,  16  P.  298. 

(b)  Hardships  necessarily  resulting  ttom 
a  plain  statutory  provision  can  only  be  miti- 
gated through  legislative  action.  Courts 
must  obey  the  law  as  it  is  written. — Busby 
V.  Camp,  16  C.  38,  26  P.  326. 

(c)  The  courts  have  no  power  to  incor- 
porate an  exception  into  an  absolute  and 
positive  rule,  prescribed  by  statute. — Garnet 
Ditch  ft  Res.  Co.  v.  Sampson,  48  C.  285,  289, 
110  P.  79,  1136. 

(d)  Judicial  legislation  Is  to  be  carefully 
avoided. — Denver  City  Tramway  Co.  v.  Ken- 
nedy, 50  C.  418,  422.  117  P.  167. 

(e)  Where  a  right  given  by  the  statute  is 
denied,  this  court  is  not  to  go  further  and 
incorporate  into  the  statute,  by  construction, 
what  is  not  contained  therein,  in  order  to 
excuse  the  error,  or  defeat  the  legislative  in- 
tent.—Id. 

(f)  Where  the  statute  is  plain  the  courts 
have  nothing  to  do  with  its  wisdom  or  pol- 
icy.— Nesbit  V.  Sigel-Campion  Livestock 
Com.  Co.,  63  C.  333,  126  P.  624. 


§  95.    Penal  sUtutes. 

(a)  Not  every  law  which  imposes  a  pen- 
alty is,  legally  speaking,  a  penal  law;  that 
is,  a  law  which  is  to  be  construed  with  great 
strictness  in  favor  of  the  defendant— Hard- 
ing V.  People,  10  C.  387,  16  P.  727. 

(b)  To  give  an  action  for  a  penalty,  the 
statute  must  be  clear. — McPhail  v.  Delaney, 
48  C.  411,  110  P.  64. 

(c)  A  penal  statute  must  be  strictly  con- 
strued.— ^Bd.  Com'rs  Pitkin  County  v.  Law, 
3  A.  328,  33  P.  143;  Robinson  v.  People,  23 
C.  123,  46  P.  676;  Price  v.  Kit  Carson  County, 
22  A.  316,  124  P.  358. 

(d)  The  statutes  in  regard  to  tax  titles 
are  of  necessity  penal  in  their  nature.  There- 
fore such  statutes  should  be  strictly  ccm- 
strued  and  substantially  complied  with. — 
McPherrin  v.  Paul,  21  A.  154,  120  P.  1061. 

§  96.    Intention  of  legislature. 

(a)  Unless  the  intention  is  too  palpable 
to  admit  of  doubt,  the  Judiciary  should  not 
adjudge  an  unniCtural  or  unjust  consequence 
as  within  the  contemplation  of  the  law. — 
Bradley  v.  People,  8  C.  599,  9  P.  783. 

(b)  Or  that  the  legislature  required  the 
performance  of  a  useless  or  unreasonable 
formality. — People  v.  Ames,  24  C.  422,  61  P. 
426;  Leadville  Ilium.  Gas  Co.  ▼.  City  of 
Leadville,  9  A.  400,  49  P.  268. 

(c)  It  Is  presumed  that  the  legislature  is 
acquainted  with  existing  legislation  and  that 
no  change  which  is  not  expressly  declared 
is  intended. — City  ft  County  of  Denver  v. 
Lunney,  46  C.  403,  416,  104  P.  946. 

(d)  In  the  interpretation  of  a  statute 
the  legislative  purpose  and  the  objects 
sought  to  be  accomplished  by  the  enactment 
are  to  be  always  borne  in  mind.  And  it  is 
not  to  be  admitted  that  an  unjust  or  un- 
natural consequence  was  contemplated  by 
the  legislature,  unless  this  Intention  is  too 
plain  to  admit  of  a  doubt. — Western  Lbr. 
ft  P.  Co.  V.  Golden,  22  A.  209,  124  P.  684. 

(e)  The  court  should  strive  to  ascertain 
and  give  effect  to  the  intention  of  the  legis- 
lature. A  statute  imperfect  in  its  details 
is  not  void  unless  impossible  of  execution. 
—Western  Lbr.  ft  P.  Co.  v.  Golden,  23  A. 
461.  130  P.  1027. 

(f)  Cardinal  rules  for  the  construction 
of  statutes  are  that  the  intention  of  the 
legislative  body  should  be  ascertained  and 
given  effect  if  possible;  that  this  intention 
must  be  deduced  from  the  entire  body  of 
the  statute;  that  the  object  which  the  en- 
acting body  sought  to  attain,  and  the  evil 
which  it  was  endeavoring  to  remedy,  may 
always  be  considered  to  ascertain  its  inten- 
tion; that  the  statute  must  be  given  a  ra- 
tional, sensible  construction,  one  that  will 
advance  the  remedy  and  repress  the  wrong. 
If  that  interpretation  be  consonant  with  its 
terms;  and  that  the  intention  of  the  enactr 
ing  body  when  thus  ascertained  must  pre- 
vail over  technical  rules  of  interpretation 
and  the  dry  words  of  the  statute. — Stevens 
V.  Nave-McCord  Co.,  150  P.  71. 

§97.    In  general. 

(a)  Where  a  statute  would  operate  un- 
justly, or  absurd  consequences  would  result 
from  a  literal  interpretation  of  terms  and 
words  used,  the  intention  of  the  framers. 
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if  it  can  be  fairly  gatli6re4  from  the  whole 
act,  will  prevail. — Murray  v.  Hobson,  10  C. 
66.  13  P.  921. 

(b)  The  requirements  of  a  statute  which 
are  mandatory  must  be  strictly  construed, 
while  the  requirements  which  are  directory 
should  receive  a  liberal  construction  to  the 
accomplishment  of  the  Intent  and  purpose 
of  the  law. — People  ex  rel.  Johnson  v.  Earl, 
42  C.  238,  249,  94  P.  294. 

(c)  It  is  the  intention  of  the  legislative 
body  exercised  within  constitutional  limita- 
tions that  is  to  be  ascertained  and  enforced. 
—Kendall  v.  People,  53  C.  100,  125  P.  586. 

(d)  A  statute  defining  and  denouncing 
a  crime  is  to  be  strictly  construed  as  against 
the  state,  but  is  not  to  be  confined  within 
narrower  limits  than  the  legislative  Intent 
The  legislative  purpose  is  not  to  be  de- 
stroyed by  construction. — Sheely  v.  People, 
54  C.   136.  129  P.  201. 

(e)  The  fundamental  rule  for  the  con- 
struction of  a  statute  is  to  ascertain  the 
intention  of  the  legislature,  and  to  this  end 
to  give  effect,  if  possible,  to  every  word 
thereof,  and  as  far  as  possible  reconcile  the 
terms  employed  so  as  to  render  it  consistent 
and  harmonious. — ^Paxson  v.  Cresson  ConsoL 
Gold  M.  6  M.  Ck).,  56  C.  206,  139  P.  531. 

§98.    Policy  and  purpose  of  act. 

(a)  A  well-settled  rule  of  statutory  con- 
struction is.  that  the  Intent  of  the  legisla- 
ture, if  it  can  be  ascertained,  is  to  govern 
whenever  doubts  arise  as  to  the  meaning  of 
words  employed.  Chief  among  the  considera- 
tions to  be  weighed  in  the  construction  of 
a  statute  are  the  objects  to  be  accomplished, 
the  evils  to  be  remedied,  and  the  circum- 
stances under  which  it  was  enacted.  This 
rule  is  applicable  to  the  construction  of 
revenue  laws.— -Carlisle  v.  Pullman  Pal.  Car 
Co..  8  C.  320,  7  P.  164. 

(b)  The  particular  mischief,  which  led 
to  Its  passage  and  the  character  of  informa- 
tion possessed  by  its  framers  in  relation 
thereto,  may  be  considered. — Pee  v.  Brown, 
17  C.  510.  30  P.  340. 

(c)  The  purpose  of  a  statute  and  the 
question  of  its  constitutionality  is  to  be  de- 
termined by  its  natural  and  reasonable 
effect.  The  title  or  the  words  used,  or  words 
omitted  from  the  context,  are  not  conclu- 
sive.—Smith  V.  Parr,  46  C.  364,  371,  104  P. 
401. 

§99.    Implications  and  inferences. 

(a)  An  act  necessarily  done  to  prevent 
an  accident,  though  within  the  letter  of 
the  statute,  is  excused. — Colorado  A  So.  R. 
Co.  V.  City  of  Port  Collins.  52  C.  281,  290, 
121  P.  747. 

(b)  What  is  implied  in  a  statute  is  as 
much  a  part  thereof  as  what  is  expressed. 
— Londoner  v.  City  and  County  of  Denver, 
52  C.  15.  29,  119  P.  156;  Colorado  ft  So.  R. 
Co.  V.  City  of  Fort  Collins,  52  C.  281,  290, 
121  P.  747. 

§100.    Spirit  or  letter  of  law. 

(a)  In  arriving  at  the  intention  of  the 
legislature  where  the  language  is  doubtful, 
words  and  context  are  not  the  only  guides. 
The  subject-matter,  effects  and  consequences, 
the  spirit  and  reason  of  the  law,  are  equally 


to  be  considered. — Bradley  v.  People,  8  C. 
599,  9  P.  783. 

(b)  A  thing  apparently  within  the  letter 
of  an  act  is  not  within  its  meaning  unless 
it  be  within  the  evident  intent  of  the  legis- 
latura  Such  Intention  must  be  deduced 
from  a  consideration  of  the  whole  statute. — 
Mouat  Lbr.  Ca  v.  Gilpin,  4  A.  534,  36  P.  892. 

§  101.    Meaning  of  language. 

(a)  A  statute  being  explicit  does  not  ad- 
mit of  interpretation  beyond  its  express  let- 
ter, and  must  be  administered  as  the  court 
finds  it. — Hause  v.  Rose,  6  C.  24. 

(b)  Difference  in  construction  of  statute 
and  constitution.  The  same  negative  sen- 
tence used  in  a  constitution  may  have  a  dif- 
ferent construction  from  that  given  to  the 
same  sentence  in  a  statute. — ^Alexander  v. 
People  ex  rel.,  7  C.  155,  164,  2  P.  894. 

(c)  In  certain  classes  of  statutes  the  per- 
missive "may"  is  to  be  construed  as  must 
or  shall. — ^People  ex  rel.  Rollins  v.  Bd. 
Com*rs  Rio  Grande  County,  7  A.  229,  42  P. 
1032;  Bd.  Com'rs  Pueblo  County  v.  Smith, 
22  C.  534,  45  P.  357. 

§103.    In  generaL 

(a)  The  legislature  must  be  intended  to 
have  used  words  in  their  known  and  com- 
monly accepted  signification. — Kennedy  v. 
People,  9  A.  490,  49  P.  373;  County  Court  of 
Garfield  County  v.  Schwarz,  13  C.  291,  22 
P.  783. 

(b)  Words  employed  in  a  statute  should 
not  be  held  cumulative  or  meaningless,  un- 
less it  be  impossible  to  attribute  a  rational 
purpose  to  them  when  considered  in  con- 
nection with  the  context. — County  Court  of 
Garfield  County  v.  Schwarz,  13  C.  291,  22 
P.  783. 

(c)  Where  the  meaning  of  a  statute  is 
plain,  the  law  must  be  carried  into  effect 
according  to  its  language. — ^Litch  v.  People 
ex  rel.  Town  of  Sterling,  19  A.  421,  75  P. 
1079. 

(d)  The  legal  presumption  is  that  words 
and  phrases  in  a  statute  are  used  in  their 
usual  sense,  unless  the  intent  clearly  appears 
to  use  them  in  a  more  restricted  or  differ- 
ent sense. — ^Westerlund  v.  Black  Bear  Min- 
ing Co.,  203  F.  599. 

§  103.    General  terms. 

(a)  In  the  construction  of  statutes,  gen- 
eral terms  are  to  receive  such  reasonable 
interpretations  as  leave  the  provisions  of 
the  statute  practically  operative. — Electro- 
Magnetic  M.  ft  D.  Co.  V.  Van  Auken.  9  C. 
204.  11  P.  80;  Harding  v.  People.  10  C.  387. 
15  P.  727. 

§  104.    General  and  specific  words. 

(a)  General  words  are  qualified  by  pre- 
ceding words  of  a  specific  and  restricted 
sense. — Gibson  v.  People,  44  C.  600.  606,  99 
P.  333. 

(b)  The  object  to  be  accomplished  by  the 
statute  is  the  thing  to  be  first  sought,  and 
to  effectuate  this,  general  words  may  be  re- 
strained and  those  of  narrower  Import  ex- 
tended. The  intention  of  the  act  prevails 
over  the  literal  import  of  the  words  used. — 
City  &  County  of  Denver  v.  Lunney.  46  C. 
403,  415,  104  P.  945. 
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(c)  The  maxims  interpreted,  their  appli- 
cation explained,  and  held  that  in  the  words 
"any  judge,  Justice  of  the  peace,  sheriff, 
coroner,  clerk,  constable,  jailer,  attorney 
general,  or  prosecuting  attorney,  mayor,  al- 
derman, or  member  of  city  council,  member 
of  legislative  assembly,  or  other  officer,  min- 
isterial or  judicial,"  in  Rev.  Stat.,  sec.  1720, 
it  is  not  apparent  that  the  legislature  had 
in  mind  any  particular  class  of  officers,  and 
that  therefore  these  maxims  afford  no  aid 
in  the  interpretation  of  the  statute. — Sheely 
V.  People,  54  C.  136.  129  P.  201. 

§105.    Existence  of  ambiguity. 

(a)  When  the  object  is  plain  and  the 
language  unequivocal,  effect  must  be  given 
to  the  law  by  the  courts,  but  burdens  are 
never  to  be  imposed  on  citizens  upon  vague 
or  doubtful  interpretations. — Stanley  v.  Lit- 
tle Pittsburg  Co.,  6  C.  415;  affirming  2  C. 
L.  R.  81. 

(b)  An  unusual  and  extraordinary  in- 
vesture  of  power  should  not  be  inferred  from 
doubtful  or  ambiguous  language  found  in  a 
statute. — People  ex  rel.  Eaton  v.  District 
Court,  18  C.  26,  31  P.  339. 

§106.    Technical  terms. 

(a)  When  a  word  which  has  a  known 
legal  meaning  is  used  in  a  statute,  it  must 
be  assumed  that  it  was  used  in  such  mean- 
ing, in  the  absence  of  a  clear  indication  to 
the  contrary. — ^Westerlund  v.  Black  Bear 
Mining  Co.,  203  F.  599. 

(b)  Words  and  phrases  should  be  given 
their  popular  sense,  unless  there  Js  a  clear 
indication  that  they  were  used  in  a  different 
sense;  the  popular  sense  being  that  which 
people  conversant  with  the  subject-matter 
would  attribute  to  them. — Id. 

§107.    Express  mention  and  implied  ex- 
clusion. 

(a)  The  maxim  Expreasio  uniua,  etc,  is 
not  of  universal  application  in  the  construc- 
tion of  statutes. — People  v.  Gibson,  53  C. 
231,  243,  125  P.  531. 

(b)  Maxims  of  construction  e.  g.,  "Ejua- 
dem  generU**  "Noacitur  a  aociia,"  **Expreaaio 
unitta  excluaio  alteriua,*'  are  to  be  resorted  to 
only  when  they  afford  aid  in  ascertaining  the 
legislative  intent — Sheely  v.  People,  54  C. 
136,  129  P.  201. 

§108.    Particular  words  and  phrases. 

(a)  Words  employed  in  a  legislative  pro- 
vision, which  have  a  well  recognized  and 
generally  understood  meaning,  mean  what 
is  generally  so  understood  and  recognized, 
unless  the  contrary  appears  from  the  provi- 
sion itself;  and  the  word  "block,"  as  used  in 
connection  with  the  subdivision  of  a  city, 
means  a  square  or  portion  of  the  city  in- 
closed by  streets. — Slater  v.  Fire  and  Police 
Board,  43  C.  225,  230,  96  P.  554. 

§109.    Conjunctive  words. 

(a)  "Or"  and  "and"  are  often  used  Inter- 
changeably in  a  statute  and  one  may  be  read 
for  the  other. — Thomas  v.  City  of  Grand 
Junction,  13  A.  80,  56  P.  665. 

§  110.    Words  omitted. 

(a)  It  is  permitted  to  insert  the  con- 
junction "and"  where  it  has  been  evidently 


omitted,  or  where  its  insertion  is  plain 
necessary  to  give  expression  to  the  aiq^re 
legislative  intent.— Morris  v.  People,  4 
136,  35  P.  188. 

§  111.    Persons  affected. 

(a)  The  masculine  pronoun  ia  used 
certain  provisions  of  the  statutes  regulatli 
admissions  to  the  bar.  But  the  context  i 
the  act  indicates  that  the  rule  extendii 
words  importing  the  masculine  gender 
females  is  applicable. — Thomas,  In  re,  16 
441,  27  P.  707. 

(b)  In  a  penal  statute  intended  to  inhlD 
an  act,  the  word  "person"  prima  facie  men 
"person  in  law,"  and  includes  corporation 
if  they  are  within  the  spirit  and  purpose  I 
the  statute. — Overland  Cotton  Biill  Ca  \ 
People,  32  C.  263,  75  P.  924. 


§118. 


—  Literal  and  grammatical  inteipii 
tation. 


(a)  A  statute  unequivocal  in  terms  moi 
be  taken  according  to  its  letter. — Clayton  [ 
People,  53  C.  124,  123  P.  662. 

§  118.    Statute  as  a  whole  and  intrinsic  aH 
to  construction. 

(a)  If  possible,  statutes  should  be  i 
construed  as  to  be  harmonious  and  to  git 
effect  to  every  clause  and  section. — City  i 
Denver  v.  Campbell,  33  C.  162,  80  P.  142. 

(b)  To  ascertain  the  legislative  intent  j 
statute  must  be  considered  as  a  whole. 
Wilder  V.  South  Side  Irr.  Dist,  65  C.  361 
136  P.  461. 

§114.    In  generaL 

(a)  Every  statute  must  be  read  as 
whole,  and  its  meaning  gathered  from  all  li 
parts.— Ferris  v.  Chambers,  51  C.  370,  117  ] 
994. 

(b)  A  statute  is  to  be  interpreted  by  t^ 
consideration  of  the  whole  and  every  part 
thereof.  The  occasion  and  necessity  of  tbe 
enactment,  and  the  mischief  to  be  remedied, 
are  to  be  borne  in  mind;  it  is  to  be  presumed 
that  the  legislature  intended  what  is  reason- 
able and  just,  and  not  what  is  absurd  and 
oppressive.  And  it  is  to  be  remembered  that 
what  is  apparently  within  the  letter  of  the 
act,  is  not  within  the  statute  unless  evidently 
intended. — National  Surety  Co.  v.  Schafer. 
67  C.  66,  140  P.  199. 

§115.    Construction   in    connection   witt 

common  law. 
(a)  The  common  law  is  as  much  to  be 
taken  into  account  in  construing  a  statute  as 
a  previous  statutory  enactment.  A  statute, 
general  in  its  terms,  is  always  to  be  taken 
as  subject  to  any  exceptions  which  the  com- 
mon law  requires. — Bradley  v.  People,  8  C 
599,  9  P.  783. 

§116.    Giving  effect  to  entire  statute. 

(a)  The  settled  canons  of  judicial  con- 
struction require  that  possible  interpreta- 
tion to  be  given  a  statute  which  will  render 
it  effective,  and  effect  the  purpose  of  the 
legislative  intent,  if  such  Intent  can  be  rea- 
sonably inferred. — Simmons  v.  California 
Powder  Works,  7  C.  285,  3  P.  420. 

(b)  In  construing  a  statute,  full  effect 
is  to  be  given  to  every  word  and  phrase 
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thereof,  provided  a  proper,  logical  and  rea- 
sonable conclusion  is  thus  deduced. — House 
Resolution  No.  10,  In  re,  50  C.  71.  76.  114 
P.  293. 

(c)  All  words  of  a  statute  must  have  ef 
feet,  rather  than  that  parts  should  perish  by 
construction. — Westerlund  v.  Black  Bear 
Mining  Co.,  203  F.  599. 

§  117.    Conflicting  provisions. 

(a)  A  conflict  between  different  statute^, 
or  different  sections  of  the  same  statute  can- 
not be  raised  by  implication. — Hodgklns  v. 
Ashby,  56  C.  553.  139  P.  538. 

§118.    Context  and  related  clauses. 

(a)  It  is  a  fundamental  rule  of  interpre- 
tation that  every  law  is  adopted  as  a  whole; 
and  a  clause  which,  standing  by  itself,  might 
seem  of  doubtful  import,  may  yet  be  made 
plain  by  comparison  with  other  clauses  or 
portions  of  the  same  law.  The  intent  an<l 
purpose  of  the  law  Is  to  be  considered  in  its 
interpretatiom — People  ex  rel.  v.  Osborne,  7 
C.  605,  4  P.  1074. 

(b)  Its  clauses  are  to  be  harmonized  if 
possible. — Colorado  Springs  Live  Stock  Co. 
V.  Godding,  20  C.  71,  36  P.  884. 

(c)  And  effect  given  to  all  its  parts. — 
Leasing  of  State  Lands,  In  re,  18  C.  359. 
32  P.  986. 

(d)  In  construing  a  statute  effect  is  to 
be  given  to  every  clause,  if  It  be  possible. — 
People  ex  rel.  Town  of  Lamar  v.  Miller,  53 
C.  370,  127  P.  228. 


§119. 


■TiUe. 


(a)  The  title  of  an  act  referred  to  as  ex- 
pressing its  purpose. — Haldeman  v.  Colorado 
City,  52  C.  233.  120  P.  1041. 

(b)  The  title  of  an  act  may  be  referred 
to,  in  aid  of  its  interpretation. — Consumers' 
League  of  Colorado  v.  Colorado  &  So.  Ry. 
Co.,  53  C.  54,  125  P.  577;  Kendall  v.  People 
ex  rel.  Hoag,  53  C.  100,  125  P.  586. 

(c)  The  title  of  an  act  may  be  resorted 
to  to  aid  in  ascertaining  the  legislative  in- 
tent.— Colorado  ft  So.  Ry.  Co.  v.  State  Rail- 
road Commission,  54  C.  64,  129  P.  506. 

(d)  The  title  of  an  act,  is  not  to  be  re- 
ferred to  where  the  provisions  of  the  act 
are  expressed  in  clear  and  unambiguous 
terms. — Town  of  Sugar  City  v.  Commis- 
sioners of  Crowley  County,  57  C.  432,  140  P. 
809;  Hogg  V.  Commissioners,  57  C.  463,  141 
P.  478. 

(e)  The  title  of  an  act  may  be  looked 
to  in  seeking  the  legislative  intent,  and  the 
preamble  as  well. — Western  Lbr.  &  P.  Co.  v. 
Golden,  23  A.  461,  130  P.  1027. 

§  120.    Extrinsic  aids  to  construction. 

(a)  Where  a  statute  is  plain  and  un- 
equivocal, parol  evidence  as  to  the  meaning 
of  the  words  thereof,  leading  only  to  ab- 
surdity, is  not  to  be  accepted. — People  v.  Fee- 
han,  48  C.  535,  111  P.  241. 

(b)  The  nature  of  the  several  acts,  their 
respective  titles,  the  history  of  each,  and  the 
previous  state  of  the  law,  are  to  be  con- 
sidered.—People  V.  Gibson,  53  C.  231,  125  P. 
631. 

§121.    History  and  passage  of  act. 

(a)  The  history  of  an  enactment  and  the 
evils,  inconveniences,  or  adverse  conditions 


sought  to  be  relieved  thereby,  are  to  be 
taken  into  consideration- in  ascertaining  the 
meaning  of  particular  provisions. — People  ex 
rel.  V.  Scott,  52  C.  59,  86,  120  P.  126. 

§  122.    Contemporaneous   construction   in 

general. 

(a)  The  act  provided  for  the  selection  of 
grounds  for  capitol  "within  the  city  of  Den- 
ver," and  located  the  capitol  "at  the  city 
of  Denver."  The  ground  conveyed  by  the 
appellant  was  sixty  feet  south  of  the  cor- 
porate limits  of  the  city;  held,  when  the  con- 
struction of  a  statute  Is  not  an  unreasonable 
one,  and  the  parties  have  acted  upon  it  and 
acquiesced  in  it  for  a  long  time,  the  courts 
should  uphold  the  construction  given  by  the 
parties. — Brown  v.  State,  5  C.  496. 

(b)  Where  no  ambiguity  or  doubt  ap- 
pears in  the  law,  the  court  should  confine 
its  attention  to  the  law,  and  not  allow  ex- 
trinsic circumstances  to  introduce  a  difficulty 
where  the  language  is  plain.  Contemporary 
construction  can  never  abrogate  the  text, 
nor  enlarge  its  natural  boundaries. — People 
V.  May,  9  C.  80,  10  P.  641. 

(c)  But  in  a  proper  case  has  more  or 
less  weight— People  v.  Ames,  24  C.  422,  51 
P.  426;  Mollie  Gibson  Consol.  M.  &  M.  Co.  v. 
Sharp,  23  C.  259,  47  P.  266. 

(d)  The  practical  construction  given  to  a 
statute  by  public  officers  charged  with  the 
performance  of  public  duties  in  connection 
therewith,  is  always  entitled  to  considera- 
tion, in  cases  of  doubt. — Leasing  of  State 
Lands,  In  re,  18  C.  359,  32  P.  986;  United 
States  V.  Union  Pac.  Ry.  Co.,  148  U.  S.  562. 

(e)  Contemporaneous  legislation  upon 
cognate  matters  may  be  appealed  to. — Colo- 
rado Springs  V.  Coray,  25  A.  460,  474,  139  P. 
1031. 

§123.    Legislative  construction. 

(a)  A  recital  of  fact  or  law  in  a  public 
act  is  not  conclusive  upon  the  courts,  and 
such  recitals  if  found  In  a  mere  preamble 
are  of  still  less  weight. — Goodykoontz  v. 
Acker,  19  C.  360,  35  P.  911. 

(b)  A  contemporaneous  legislative  con- 
struction of  a  statute,  or  constitutional  pro- 
vision, while  not  conclusive  with  the  courts, 
is  persuasive. — City  and  County  of  Denver 
V.  Adams  County,  33  C.  1.  77  P.  858. 

§  124.    Statutes  relating  to  same  subject- 
matter. 

(a)  All  statutes  in  pari  materia  are  to 
be  construed  together. — Kollenberger  v.  Peo- 
ple, 9  C.  233,  11  P.  101;  Canfleld  v.  City 
of  Leadville,  7  A.  453,  43  P.  910;  Funding  of 
County  Indebtedness,  In  re,  15  C.  421,  24  P. 
877. 

(b)  Where  there  is  any  doubt  about  the 
meaning  of  an  excepting  clause  in  a  statute, 
the  court  may  consider  other  statutes  enacted 
on  the  same  subject,  although  some  of  them 
are  repealed. — Steck  v.  Prentice,  43  C.  17, 
20,  95   P.   552. 

(c)  The  statutes  of  the  territory  of  Colo- 
rado establishing  the  grand  jury  system  and 
authorizing  prosecutions  by  indictment,  that 
establishing  the  office  of  county  attorney, 
and  that  establishing  the  office  of  district 
attorney  (Rev.  Stat.  1868,  c.  24),  and  pre- 
scribing their  respective  duties  and  author- 
ity; that  providing  for  the  appointment  by 
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the  court  of  a  district  attorney  pro  tenu.  In 
certain  cases  (G.  L.  1877.  sees.  1897-1899, 
Rev.  Stat.  1908.  sees.  2109-2111) ;  the  provi- 
sions of  the  constitution  creating  the  office 
of  attorney  general,  and  the  statute  pre- 
scribing his  duties  (G.  L.  1877,  sec.  1103  et 
aeq,.  Rev.  Stat.  1908,  sec.  6168  et  aeq.);  the 
act  providing  for  the  prosecution  of  offenders 
by  information  (Laws  1891,  240,  Rev.  Stat 
1908,  sees.  1957-1968),  and  the  amendatory 
act  of  1893  (Laws  1893,  c.  66);  and  the  act 
providing  that  a  grand  jury  shall  not  be 
summoned  unless  specially  ordered  by  the 
court  (Laws  1891,  263,  Rev.  Stat.  sec.  3695), 
are  to  be  taken  together  as  in  pari  materia, 
and  construed,  if  possible,  so  as  to  be  con- 
sistent and  harmonious  one  with  the  other, 
and  in  their  several  parts. — People  v.  Gib- 
son, 53  0.  231,  125  P.  531. 

(d)  In  the  construction  of  a  statute  all 
provisions  pertaining  to  the  same  subject 
are  to  be  taken  together. — Montezuma  Val. 
Irr.  Dist.  v.  Longenbaugh,  64  C.  891,  131  P. 
262. 

(e)  In  the  construction  of  statutes  the 
intention  of  the  legislature  is  to  be  ascer- 
tained by  considering  together  all  acts  in 
pari  materia,  whether  they  are  acts  In  force 
or  acts  which  have  been  repealed. — Stermer 
V.  Bd.  Com'rs  La  Plata  County,  6  A.  379, 
38  P.  839;  Thomas,  In  re,  16  C.  441,  27  P. 
707. 

§185.    -^^Re-enactment  of  or  reference   to 

former  statutes  and  adoption  of  pro- 

.  visions  previously  construed* 

(a)    When  the  legislature  re-enacts  a  stat 

ute  which  has  a  settled  judicial  construction, 

the  legislative   intent  undoubtedly   is  that 

such   former  construction  win  be  adhered 

to. — Harvey  v.  Travelers  Ins.  Co.,  18  C.  364, 

32  P.  936. 

§126.    Construction  of  statutes  adopted  from 
other  states. 

(a)  In  adopting  substantially  the  statute 
of  another  state,  the  legislature  is  presumed 
to  have  intended  that  such  statute  shall  re- 
ceive the  same  construction  given  it  by  the 
courts  of  the  state  from  which  it  was 
adopted.— Bradbury  v.  Davis,  5  C.  265;  Steb- 
bins  V.  Anthony,  5  C.  348. 

(b)  When  such  construction  is  clearly 
erroneous,  harsh  and  oppressive,  or  incon- 
sistent with  the  spirit  and  policy  of  the 
laws  of  the  state  borrowing  the  statute, 
courts  may  decline  to  follow  it. — ^Atchison. 
T.  A  S.  P.  R.  Co.  V.  Farrow.  6  C.  498. 

(c)  Nor  does  it  apply  to  subsequent  con- 
struction by  the  courts  of  the  other  state. — 
Olin  V.  Denver  A  Rio  Q.  R.  Co..  25  C.  177,  53 
P.  454. 

(d)  The  rule  that  courts  are  bound  to 
adopt  the  prior  judicial  construction  given  a 
borrowed  statute  in  the  state  from  which  it 
is  taken,  is  not  inflexible,  and  should  not 
control  where  such  construction  is  clearly 
erroneous  and  has  been  repudiated  and 
abandoned  by  the  supreme  court  of  that 
state. — Dwyer  v.  Smelter  City  State  Bank, 
30  C.  315.  70  P.  323. 

(e)  Where  a  code  provision  was  taken 
from  another  state  after  it  had  received 
a  construction  by  the  courts  of  that  state 
such  construction  is  persuasive  and  instruc- 


tive, but  not  conclusive,  upon  the  courts  of 
the  state  adopting  the  provision. — Davis  Inn 
Works  Co.  V.  White,  31  C.  82,  71  P.  384. 

(f)  In  an  action  based  upon  the  statutti 
of  another  state,  this  court  is  bound  by  the 
construction  placed  upon  such  statutes  t/f 
the  supreme  court  of  such  state. — ^Denver  k 
Rio  Grande  R.  R.  Co.  v.  Warring,  37  C.  12t 
128,  86  P.  305;  Gilman  v.  Matthews,  20  A 
170,  77  P.  366. 

(g)  The  rule  is  well  settled  tiiat.  In 
adopting  the  statute  of  another  state,  «e 
adopt  the  construction  given  it  by  the  courts 
of  that  state. — Shapter's  Estate,  In  re,  2S 
C.  578,  85  P.  688. 

(h)  When  a  state  adopts  the  constitu- 
tional or  legislative  provisions  of  another 
state,  it  also  adopts  the  construction  glTea 
to  such  provisions  by  the  decisions  of  the 
court  of  the  state  from  which  they  are  taken. 
—Lace  V.  People,  43  C.  199,  203,  95  P.  302. 

(1)  In  adopting  the  statute  of  another 
state,  we  adopt  the  construction  theretofore 
given  it  in  the  courts  of  that  ktate. — Browi 
V.  First  National  Bank  of  Douglas  County. 
49  C.  393,  396,  118  P.  483. 

(j)  In  adopting  a  statute  substantially 
identical  with  that  of  another  state,  the 
legislature  are  presumed  to  adopt  with  it 
the  construction  previously  announced  by 
the  courts  of  such  other  state. — ^Hallett  v. 
Alexander,  50  C.  37,  50,  114  P.  490. 

(k)  Statutes  adopted  from  another  state, 
but  enacted  in  a  form  more  nearly  re- 
sembling the  statutes  of  still  other  states, 
the  interpretation  of  the  courts  of  such  other 
states  should  govern,  especially  when  the 
opinion  of  the  court  of  the  state  from  which 
the  statute  was  taken  stands  practically 
alone.— People  v.  Godding,  55  C.  579.  136  P. 
1011. 

(1)  In  the  interpretation  of  a  statute  the 
opinion  of  the  court  of  another  state  con- 
struing a  similar  enactment,  but  afterwards 
rejected  and  set  aside  by  the  legislature  of 
that  state,  will  not  be  accepted.— Denver  & 
Rio  Grande  R.  Co.  v.  Vitello,  21  A.  51,  121 
P.  112. 

(m)  In  ascertaining  the  meaning  of  a 
statute  substantially  Identical  with  that  of 
another  state,  the  decisions  of  the  courts 
of  such  state  will  be  consulted. — ^Victor  Inv. 
Co.  V.  Roerig,  22  A.  257,  124  P.  349. 

(n)  The  statute  of  another  state  adopted 
into  our  legislation  must  be  construed  so  as 
to  harmonize  with  the  other  provisions  of 
the  enactment  and  the  general  purpose 
thereof,  as  declared  by  our  courts.  The  in- 
terpretation of  such  statute  is  not  neces- 
sarily controlled  by  the  decisions  of  the 
courts  of  the  state  from  which  it  was 
adopted,  following  a  different  view  and  a 
different  system.— Great  Western  Sugar  Co. 
V.  Gilcrest  Lbr.  Co.,  25  A.  1,  136  P.  553. 

§187.  Construction  as  mandatory  or  direc- 
tory, 
(a)  Statutes  prescribing  the  manner, 
form,  and  time  within  which  public  ofllcers 
are  required  to  discharge  public  functions, 
are  regarded  as  directory,  unless  there  la 
something  in  the  statute  showing  a  different 
Intent — People  ex  rel.  Johnson  v.  Earl,  42 
C.  238,  248,  94  P.  294. 
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^  128.    Following  state  or  federal  dedsions. 

(a)  The  construction  of  an  act  of  con- 
grees  cannot  be  said  to  be  authoritatively 
settled  until  passed  upon  by  the  supreme 
court  of  the  United  States.— Calhoun  Gold 
Min.  Ca  v.  Ajax  G.  M.  Co.,  27  C.  1,  69  P.  607. 

(b)  An  intermediate  state  court  should 
follow  the  federal,  not  the  state,  construction 
of  the  congressional  mining  acts  where  their 
decisions  are  not  in  accord. — Duncan  v.  Ful- 
ton, 15  A.  140,  61  P.  244. 

(c)  A  decision  of  the  highest  court  of  a 
state  as  to  the  construction  and  effect  of 
a  statute  of  the  state  regulating  assignments 
for  the  benefit  ^  creditors  is  of  controlling 
anth<Hity  in  the  courts  of  the  United  States; 
it  is  immaterial  that  a  similar  statute  is 
construed  differently  in  another  state. — May 
T.  T^nney,  148  U.  S.  60. 

(d)  The  local  construction  of  a  federal 
statute  cannot  make  a  rule  of  property.  Its 
meaning  must  be  established  by  the  con- 
atmetion  of  the  federal  supreme  court — 
Calhoun  y.  Ajax  Co.,  182  U.  S.  499. 

(e)  The  decisions  of  the  supreme  court 
of  a  state,  construing  its  revenue  laws,  are 
binding  on  the  federal  courts  in  that  state. 
—Rice  y.  Jerome,  97  P.  719. 

(f)  WhUe  a  federal  court  will  not  will* 
ingly  pronounce  a  state  statute  unconstitu- 
tionid  in  advance  of  a  decision  thereon  by 
the  supreme  court  of  the  state,  it  cannot 
avoid  the  duty  of  determining  the  validity  of 
an  act  where  the  question  is  properly  pre- 
sented for  its  decision. — Union  Pac.  R.  Co.  v. 
Alexander,  113  F.  348. 

(g)  While  the  federal  court  is  bound  by 
the  construction  placed  by  the  highest  court 
of  a  state  upon  a  local  statute,  yet,  when  it 
becomes  necessary  to  apply  the  statute,  as 
construed  by  the  local  court,  to  a  particular 
coDtract,  and  determine,  upon  a  considera- 
tion of  all  of  the  provisions  of  the  contract, 
whether  it  is  violative  of  the  statute  as  it 
has  been  construed,  a  federal  court  is  en- 
titled to  express  an  independent  judgment, 
the  question  involved  being  one  of  general 
law,  rather  than  of  statutory  construction. 
-Casserlelgh  v.  Wood,  119  P.  309. 

§119.    Revisions  and  repealing  acts. 

(a)  General  laws,  1877.  The  authority 
stated  for  printing  this  revision,  with  the 
heading  that  statutes  omitted  from  the  vol- 
nme  were  in  force. — ^Wlke  v.  Campbell,  5  C. 

m. 

(b)  A  statutory  clause  purporting  to  re- 
peal prior  statutes  is  to  be  Interpreted  by 
the  same  rules  as  other  enactments.  The  in- 
tention of  the  legislature  must  prev&il  over 
a  literal  interpretation.  The  title  of  a  stat- 
ute may  be  referred  to,  to  aid  in  its  inter- 
pretation. And  the  reason,  or  the  absence  of 
reason,  for  the  Interpretation  sought  to  be 
placed  open  the  enactment. — ^Hogg  v.  Com- 
missioners, 67  C.  463,  141  P.  478. 

SIM.  Construction  as  including  or  binding 
government. 
(a)  Neither  the  state,  nor  the  counties  or 
cities  thereof  are  bound  by  the  words  of  a 
statote  unless  expressly  named. — Colorado 
Springs  V.  Coray,  25  A  460,  481,  139  P.  1031. 

§131.  Extraterritorial  effect 
(a)    Though  the  laws  of  a  state  do  not 


have  extraterritorial  force,  as  mere  laws, 
nevertheless,  the  general  rule  is  that  things 
done  in  one  state  in  pursuance  of  the  laws 
thereof,  are  valid  and  binding  in  other  states. 
— ^American  Waterworks  Co.  v.  Farmers 
Loan  ft  T.  Co.,  20  C.  203,  37  P.  269. 


(B) 


PARTICULAR  CLASSES  OP, 
STATUTES. 


§188.    Statutes  imposing  liabilities. 

(a)  The  Colorado  irrigation  district  act 
(Sess.  Laws  1901,  c.  87),  not  having  declared 
the  character  of  the  proof  by  which  any  fact 
may  be  established  in  a  court  of  Justice,  it 
must  be  established  in  accordance  with  the 
common-law  rules  of  evidence;  and  the  act 
should,  like  other  similar  statutes,  be  given 
a  reasonable  construction,  bearing  in  mind 
that  in  this  state  statutes  imposing  special 
taxes  or  burdens  are  strictly  construed,  and, 
in  case  of  doubt,  in  favor  of  the  taxpayer, 
and  this  notwithstanding  the  provision  that 
"every  material  statement  of  the  petition" 
filed  by  the  board  of  directors  to  have  the 
validity  of  its  organization  and  bond  issue 
determined  '*not  specifically  controverted  by 
the  answer,  shall,  for  the  purpose  of  said 
special  proceedings,  be  taken  as  true";  and 
the  further  provision  that  "the  court,  in  in- 
quiring into  the  regularity,  legality  or  cor- 
rectness of  said  proceedings,  must  disregard 
an  error,  irregularity  or  omission  which  does 
not  affect  the  substantial  right  of  the  par- 
ties to  said  proceedings."— Ahem  v.  High 
Line  Irr.  Dist,  39  C.  409,  419,  89  P.  963. 

(C)     TIME  OF  TAKING  EFFECT. 

§  183.    Constitutional  and  statutory  provisions. 

(a)  In  the  absence  of  any  emergency 
clause,  in  view  of  the  constitutional  pro- 
vision (sec  19,  art  V),  the  expression  "after 
the  passage  of  the  act,"  as  used  in  the  law, 
can  have  but  one  meaning,  namely:  after 
the  act  goes  into  effect. — Harding  v.  People, 
10  C.  387,  16  P.  727. 

(b)  Under  sec.  19,  art.  V,  of  the  consti- 
tution, no  act  of  the  legislature  can  take 
effect  until  ninety  days  after  its  passage, 
except  it  contains  an  emergency  clause,  or 
unless  the  legislature  shall  so  direct  by  clear 
and  explicit  language. — General  Appropria- 
tion Bill,  In  re,  16  C.  539,  29  P.  379. 

(c)  The  provision  of  the  constitution 
that  no  act  of  the  general  assembly  shall 
take  effect  until  ninety  days  after  its  pas- 
sage, except  in  cases  of  emergency,  cannot 
be  construed  as  being  a  time  fixed  by  the 
legislature  within  which  actions  shall  be 
brought,  where  no  emergency  clause  is  at- 
tached to  a  statute  of  limitation. — Edelstein 
V.  Carlile,  33  C.  54,  78  P.  680. 

§  1S4.  Passage  or  approval  of  act,  or  time  com- 
puted therefrom, 
(a)  A  statute  required  every  railroad 
company,  "within  six  months  after  the  pas- 
sage of  this  act,"  to  erect  a  fence  upon  each 
side  of  its  road.  Held,  that  the  limitation 
of  time  is  to  be  computed  from  the  approval 
of  the  act,  even  though  there  was  no  emer- 
gency clause,  and  under  the  constitution 
(sec  19,  art.  V),  the  act  did  not  take  effect 
until  ninety  days  after  its  passage. — Denver 
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&  Rio  G.  R.  Co.  V.  Brennaman,  45  C.  264, 
100  P.  414. 

(b)  The  phrase,  "six  months  after  the 
passage  of  this  act,"  in  sec.  2  of  the  act  of 
March  14,  1902  (Laws  1902,  23),  imports, 
"after  the  approval  of  the  act." — Id. 

(D)     RETROACTIVE  OPERATION. 

§135.    Retrospective  construction  in  generaL 

(a)  The  prohibition  of  retrospective  leg- 
islation in  the  constitution  operates  as  a 
saving  clause  incorporated  into  the  repealing 
section. — Denver,  S.  P.  ft  P.  R.  Co.  v.  Wood- 
ward, 4  C.  162. 

(b)  The  objection  to  retrospective  stat- 
utes does  not  apply  to  remedial  statutes 
which  may  be  of  a  retrospective  nature,  pro- 
vided they  do  not  Impair  contracts  or  dis- 
turb vested  rights,  but  go  only  to  confirm - 
existing  rights  and  in  furtherance  of  the 
remedy. — Fisher  v.  Hervey,  6  C.  16. 

(c)  The  provision  of  the  constitution 
that  no  act  of  the  general  assembly  shall  take 
effect  until  ninety  days  after  its  passage, 
except  in  cases  of  emergency,  cannot  be  con- 
strued as  being  a  time  fixed  by  the  legisla- 
ture within  which  actions  shall  be  brought 
where  no  emergency  clause  Is  attached  to  a 
statute  of  limitation. — Edelsteln  v.  Carlile, 
33  C.  54,  78  P.  680. 

(d)  Remedial  statutes  may  be  retrospec- 
tive provided  they  do  not  Impair  contracts 
or  disturb  vested  rights.  But  all  statutes 
will  be  construed  to  have  a  prospective  effect 
only,  and  will  not  be  permitted  to  affect  past 
transactions,  unless  such  Intention  be  clearly 
and  unequivocally  expressed. — Id. 

(e)  Sec.  2528a  of  3  Mills'  (Rev.)  Stats. 
(Sess.  Laws  1899,  c.  108,  sec.  1),  providing 
that  a  release  of  one  or  more  joint  debtors 
shall  not  release  the  remaining  debtors,  does 
not  apply  to  the  release  of  some  of  the  Joint 
debtors  under  a  judgment  rendered  six  days 
before  the  statute  went  into  effect,  and  when 
the  unreleased  debtor  had  a  right  to  have 
the  judgment  first  satisfied  out  of  the  others' 
property,  as  such  construction  would  be  con- 
trary to  sec.  11,  art.  II.  Colo.  Const,  provid- 
ing "that  no  ex  post  facto  law  ♦  ♦  ♦  or 
retrospective  in  its  operation  ♦  ♦  ♦  shall 
be  passed  by  the  general  assembly." — Ducey 
V.  Patterson,  37  C.  216.  222.  86  P.  109. 

(f )  Plaintiff  was  injured  by  falling  on  de- 
fendant's sidewalk,  about  thirty  days  prior 
to  the  law  of  1903  (Sess.  Laws  1903,  p.  457) 
going  into  effect,  and  after  said  law  had  be- 
come effective,  gave  notice  to  the  city  of  her 
alleged  injuries  in  accordance  with  the  re- 
quirements of  said  act.  Held,  that  such  In- 
jury having  been  received  prior  to  such  law 
taking  effect,  plaintiff  should  have  complied 
with  the  notice  required  by  the  act  of  1899 
(Sess.  Laws  1899,  p.  365) ;  and.  upon  failure 
so  to  do,  the  city  was  not  liable,  notwith- 
standing the  general  saving  statute  of  1891 
(Sess.  Laws  1891,  p.  366),  since  sec.  11,  art. 
II,  Colo.  Const,  operates  as  a  saving  clause 
Incorporated  into  the  act  of  1903,  even 
though  the  latter  act  repealed  the  act  of 
1899. — City  of  Colorado  Springs  v.  Neville, 
42  C.  223,  93  P.  1096. 

(g)  A  statute  will  not  be  given  retro- 
spective operation,  unless  this  clearly  ap- 
pears to  have  been  the  legislative  purpose. — 


British  Am.  Assur.  Co.  v.  Colo,  ft  So.  R. 
52  C.  589,  125  P.  508. 

(h)     Retrospective   law   defined. — Day 
Madden,  9  A.  464,  48  P.  1053. 

(1)     The  rule  that  statutes  are  to  be  g1^ 
a  prospective,  rather  than  a  retroi 
operation,  like  other  rules  of  Interpretatii 
is  resorted  to  for  the  purpose  of  giving  eSi 
to  the  presumed  and  reasonably  probable 
tention  of  the  legislature  when  the  terms 
the  statute  do  not  of  themselves  make 
intention  clear,  and  cannot  be  invoked 
change  or  defeat  the  intention  when   it 
made  obvious  or  certain  by  the  terms  of 
statute.— -Lamb  v.  Powder  R.  CJo.,  132  F.  5^1 

§  136.    Statutes  impairing  vested  rights. 

(a)  A  statute  will  not  be  construed 
etrospectlve  In  its  operation,  even  whe 

I  here  is  no  constitutional  prohibition  ni 
oUch  legislation,  unless  it  is  clear  that 

vas  the  intention  of  the  enactment 
rule  applies,  as  well  where  only  the  reme 
.3  affected,  as  where  substantive  rights 

nvolved.— United   States  v.   McPhee,   51 
425.  435,  118  P.  996. 

(b)  A  statute  cannot  be  given  a 
active  effect  or  be  made  operative  to 
vested  rights  or  interests. — Gardner  t. 

umption  Min.  ft  Sm.  Co.,  4  A.  271,  35  P. 

§  137.    Statutes  relating  to  remedies  and 
cedure. 

(a)  So  long  as  what  the  lawmaking  hod] 
may  do  does  not  deprive  the  lien  cJairoanl 
of  the  means  to  enforce  the  lien  which  h| 
las  partially  or  wholly  acquired  under 
)receding  act,  their  legislation  is  not  op 
to  question.  So  far  as  concerns  the  reme 
Tor  the  redress  of  wrongs  of  this  deecrlptlo 
the  legislature  is  clothed  with  full  power.- 
Orman  v.  Crystal  River  R.  Ca,  5  A.  4^3,  31 
P.  434.  . 

§  138.    Repeating  acts. 

(a)  The  repeal  of  the  compensatory 
without  saving  clause  does  not  impair 
accrued  right  of  suit — Denver.  S.  P.  ft 
Ry.  Co.  V.  Woodward,  4  C.  162;   Lundin  v.| 
Kansas  Pac.  R.  Co.,  4  C.  433. 

(b)  The  prohibition  of  retrospective  1^- 
!slatlon  in  the  constitution  operates  as  a 
saving  clause  incorporated  Into  the  repealing 
section.— Denver,  S.  P.  ft  P.  R.  Co.  v.  Wood- 
ward, 4  C.  162. 

(c)  An  act  may  operate  by  its  repealing 
clause,  nullifying  the  old  law,  to  effect  a 
lengthening  of  the  term  of  officers,  before  It 
'ms  become  operative  to  bring  about  an  elec- 
tion for  the  longer  term. — Slpe  v.  People 
( X  rel.  MUllken,  26  C.  127,  56  P.  571. 

§  139.    Liabilities  incurred. 

(a)  The  general  rule  that,  where  a  stat- 
ute imposing  a  liability  is  repealed  by  a  sub- 
sequent act  containing  no  saving  clause,  aQ 
eights  under  the  repealed  statute  are  lo^  is 
abrogated  by  Sess.  Laws  1891,  p.  366,  sec  h 
which  provides  that  the  repeal  of  a  statute 
shall  not  affect  any  penalty  or  liability  In- 
curred thereunder,  unless  the  repealing  act 
shall  so  expressly  provide. — Cavanaugh  v. 
Patterson.  41  C.  158,  162,  91  P.  1117. 

(b)  Sess.  Laws  1891,  p.  366,  sec.  1.  pro- 
vides that  the  repeal  of  any  section  of  any 
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statute  shall  not  affect  in  whole  or  in  part 
my  penalty,  forfeiture,  or  liability  which 
ihall  have  been  incurred  before  the  repeal, 
mless  the  repealing  act  shall  so  expressly 
utrride.  Held,  that  Sess.  Laws  1901,  c  52, 
!ec.  11,  repealing  without  a  saving  clause 
tfills'  Ann.  Stats.,  sec  491,  which  imposes 
I  liability  on  directors  of  a  corporation  for 
Eailing  to  file  an  annual  report,  is  not  in 
my  s^ise  inconsistent  with  the  general  sav- 
ing statute  of  1891,  and,  therefore,  does  not 
;>reclude  an  enforcement  of  liabilities  in- 
mrred  under  the  repealed  section. — Id. 


vn. 


ACTIONS,  PLEADING  AND 
EVIDENCE. 


§140.    Actions  upon  statutes. 

(a)  Whoever  would  avail  himself  of  a 
rig^t  given  by  statute  must  comply  with  the 
statutory  requirements. — ^Adams  v.  Decker, 
SO  C  236,  240,  114  P.  654. 

1 141.    Statutory  actions  in  general. 

(a)  In  proceedings  under  a  special  stat- 
ute, any  serious  departure  from  its  provi- 
sions wHl  vitiate  them. — ^Rice  v.  Goodwin,  2 
A  267,  30  P.  330. 

(b)  A  statutory  action  cannot  be  main- 
taineid,  except  by  showing  a  strict  compliance 
with  the  requirements  of  the  statute. — Mar- 
thi  V.  Pittman,  3  A.  220,  32  P.  840. 

§143.    Pleading  puUic  statutes. 

(a)  Sec  210,  Mills'  Ann.  Stats.,  making  it 
the  duty  of  sheriffs  and  other  officers  having 
any  person  in  custody  to  permit  any  prac- 
ticing attorney  at  law,  whom  such  person 
may  desire,  to  omsult  such  person  in  private, 
and  providing  a  penalty  to  be  recovered  in 
an  action  by  the  person  aggrieved  against 
the  sheriff  for  violating  said  statute,  is  a 
general  statute,  and  in  an  action  against  a 
sheriff  for  refusing  to  permit  counsel  to  con- 
sult a  prisoner  it  is  not  necessary  to  specif- 
ically declare  upon  the  statute,  but  a  com- 
plaint which  states  the  facts  is  sufficient — 
McConathy  v.  Deck,  34  C.  232,  82  P.  702. 

§  143.    Evidence  as  to  puUic  statutes. 

(a)  The  printed  statutes  published  by 
authority,  and  the  enrolled  bills  duly  authen- 
ticated and  on  file  with  the  proper  custodian, 
are  prima  facie  evidence  of  what  the  law  is, 
but  not  conclusive. — Roberts,  In  re,  6  C.  626. 

(b)  Whenever  a  question  arises  of  the 
existence  of  a  statute,  or  of  its  precise  terms, 
or  its  constitutional  enactment,  the  court 
may  resort  to  the  legislative  journals  as 
proper  sources  of  information  as  evidence, 
the  value  of  which  the  court  is  to  determine. 
—Roberts,  In  re,  5  C.  525. 

(c)  A  question  of  fact  as  to  the  exist- 
ence or  non-existence  of  a  law  (constitu- 
tional or  statutory)  is  a  question  of  law  to 
be  determined  by  the  court,  and  not  by  some 
other  tribunal,  and  in  deciding  such  ques- 
tion r^ort  may  be  had  to  other  evidences 
ih&n  the  session  laws  published  by  author- 
ity.-Nesbit  v.  People,  19  C.  441,  36  P.  221. 

(d)  If  a  party  desires  the  ruling  of  the 
trial  court  upon  the  constitutionality  of  a 
statute  because  of  an  alleged  failure  to  com- 
ply with  the  constitution  in  its  passage,  he 
most  in  some  way  present  the  facts  upon 


which  he  relies  to  the  trial  court,  and  if  he 
seeks  to  have  the  ruling  of  the  trial  court 
reversed  by  the  appellate  court,  the  proof 
offered  in  the  trial  court  must  be  made  part 
of  the  record  by  bill  of  exceptions. — ^Peck- 
ham  V.  People,  32  C.  140,  75  P.  422. 

(e)  Sec.  22,  art  V,  Colo.  Const.,  provides 
that  no  bill  shall  become  a  law  except  by  a 
vote  of  a  majority  of  all  the  members  elected 
to  each  house,  nor  unless,  on  its  final 
passage,  the  vote  be  taken  by  ayes  and  noes, 
and  the  names  of  those  voting  be  entered  on 
the  journal.  In  attacking  a  law  on  the 
ground  that  such  requirements  were  not 
complied  with,  as  shown  by  the  journal  in- 
troduced in  evidence  for  that  purpose,  the 
report  of  a  special  committee  contained  in 
the  journal  of  a  subsequent  legislature  ap- 
pointed to  investigate  the  cause  of  such  miss- 
ing roll-call  is  not  competent  evidence  to 
rebut  the  prtma  facie  case  made  by  the  in- 
troduction of  the  former  Journal,  since  to 
so  hold  would  be  referring  the  question  in 
issue  to  some  other  tribunal  than  the  trial 
court,  i.  e.,  an  investigating  committee  of 
the  legislature. — ^Rio  Grande  Sampling  Co.  v. 
Catlin,  40  C.  450,  459,  94  P.  323. 

(f)  The  question  being  whether  a  certain 
statute  appearing  among  the  published  laws 
(Laws  1901,  c.  67)  was  regularly  passed,  the 
deputy  secretary  of  state  was  called  and  pro- 
duced a  manuscript  journal  of  the  senate 
showing,  variant  from  the  printed  journal, 
the  regular  passage  of  the  bill.  Held  that 
the  party  drawing  in  question  the  enactment 
was  entitled  to  cross-examine  the  witness  in 
order  to  show  that  the  paper  produced  was 
a  forgery. — Colorado  ft  So.  R.  Ca  v.  Davis, 
23  A.  41,  127  P.  249. 

(g)  It  is  a  question  of  law  as  to  whether 
or  not  a  certain  statute  is  a  law;  and  it 
cannot  be  made  a  question  of  fact  by  the 
pleadings. — Portland  Gold  Mining  Co.  v. 
Duke,  164  F.  180. 

(h)  Whether  a  bill  becomes  a  law  in  the 
manner  prescribed  by  the  constitution  of 
the  state,  is  a  judicial  question,  to  be  deter- 
mined by  the  court,  and  arises  whenever  the 
act  is  drawn  in  question,  whether  made  an 
issue  by  pleading  or  not — ^Portland  Gold 
Mln.  Co.  V.  Duke,  191  F.  692. 

§144.    Presumptions  as  to  enactment. 

(a)  Upon  the  loss  or  destruction  of  the 
original  bill  a  true  copy  may  be  substituted. 
The  enrolled  bill,  properly  signed  and  depos- 
ited in  the  office  of  the  secretary  of  state,  is 
prima  facie  evidence  of  the  due  passage  of 
the  act — Mass.  Mut.  Life  Ins.  Co.  v.  Colo. 
Loan  A  Trust  Co.,  20  C.  1,  36  P.  793. 

(b)  The  courts  of  this  state  will  not  ex- 
amine the  legislative  journals  to  determine 
whether  or  not  a  statute  was  adopted  in 
accordance  with  the  provisions  of  the  con- 
stitution upon  a  mere  allegation  that  such 
statute  is  unconstitutional. — Peckham  v. 
People,  32  C.  140,  75  P.  422. 

(c)  Where  the  senate  journal  was  silent 
OS  to  whether  the  title  of  a  bill  was  pub- 
licly read,  as  required  by  Const,  sec.  26,  art 
V,  it  will  be  presumed  that  such  constitu- 
tional requirement  was  complied  with.— 
Adams  v.  aark,  36  C.  65,  87,  85  P.  642. 

(d)  Sec.  22,  art  V,  Colo.  Const.,  provides 
that  no  bill  shall  become  a  law  except  by  a 
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vote  of  a  majority  of  all  the  members  elected 
to  each  house,  nor  unless  on  its  final  passage 
the  Yote  be  taken  by  ayes  and  noes,  and  the 
names  of  those  voting  be  entered  on  the  jour- 
nal; sec  13,  same  article,  provides  that  each 
house  shall  keep  a  Journal  of  its  proceed- 
ings; and  c  10,  p.  240,  Sess.  Laws  1899,  pro- 
vides, inter  alia,  that  the  secretary  of  state 
shall  certify  to  the  correctness  of  the  copies 
of  the  original  Journals  so  published,  the  cer- 
tificate to  be  made  a  part  of  such  publication, 
and,  when  printed  and  so  certified,  such  pub- 
lication shall  be  taken  as  prima  fade  evi- 
dence of  the  original  records.  Held,  that 
where  the  question  qf  the  constitutional  re- 
quirements being  observed  in  the  passage  of 
a  bill  is  at  issue  in  a  cause,  the  introduction 
of  the  Journal,  printed  in  accordance  with 
the  above  provisions,  which  fails  to  show 
the  entry  of  such  votes,  makes  a  prima  facie 
case,  and  raises  the  presumption  that  there 
was  no  final  passage  of  the  bill  and  entry 
on  the  Journal  of  the  names  of  those  voting 
aye  and  no.— Rio  Grande  Sampling  Co.  v. 
Catiin,  40  C.  450,  454,  94  P.  323. 

(e)  The  copy  of  the  Journals  of  either 
house  of  the  general  assembly,  printed  under 
authority  of  the  statute  (Rev.  Stats.,  sec 
2907)  is  prima  facie  evidence  of  the  action 
of  the  house,  liable  to  be  overcome  by  the 
original  Journal.— People  ex  rel.  v.  Leddy,  53 
C    109    123  P.  824. 

(f )  '  Where  the  constitution  is  silent  as 
to  whether  a  particular  act  or  formality  re- 
quired in  the  passage  of  a  bill  shall  be  en- 
tered upon  the  Journal,  the  matter  is  in  the 
discretion  of  the  house,  and  in  such  case  the 
presumption  arising  from  the  enrolled  bill 
lodged  with  the  secretary  of  state,  is  not 
overcome  by  the  silence  of  the  Journal.  Oth- 
erwise, as  to  those  matters  which  by  the  ex- 
press command  of  the  constitution  are  re- 
quired to  be  recorded,  e.  g.,  the  names  of 
those  voting  on  the  final  passage.— ^People  ex 
rel.  V.  Leddy,  53  C.  109,  123  P.  824. 

(g)  An  enrolled  bill  found  in  the  office 
of  the  secretary  of  state,  bearing  the  signa- 
tures of  the  presiding  officers  of  the  two 
houses  of  the  general  assembly,  is  prima 
facie  the  law.  Whoever  assails  it  has  the 
burden  of  proof. — People  ex  rel.  v.  Leddy, 
53  C.  109,  123  P.  824. 

(h)  But  it  may  be  shown  by  the  Journal 
of  either  house  that  the  constitutional  re- 
quirements were  not  observed,  in  which  case 
that  which  appears  to  be  the  law  is  not  so. 
—Id. 

(i)  Where  the  senate  kept  a  Journal  but 
did  not  enter  the  things  required  by  the  con- 
stitution to  make  the  act  in  question  a  valid 
law,  the  court  cannot  make  such  entry  for  the 
senate,  and  amend  the  legislative  Journals. 
—Id. 

(J)  The  court  has  Invariably  noticed  the 
documents  evidencing  action  of  the  general 
assembly,  subscribed  by  the  pr(H>er  officials, 
and  found  in  the  office  of  the  secretary  of 
state.  They  are  accepted  as  prima  facie  evi- 
dence of  the  law,  and  whoever  asserts  the 
contrary  has  the  burden  of  proof.— Harrison 
V.  People  ex  rel.  Whatley,  67  C.  137,  140  P. 


§145.    StipuUtions  as  to  enactmeiit 

(a)  It  is  not  within  the  power  of  counsel 
to  enter  into  a  stipulation  the  effect  of  whkt 
would  be  to  render  a  statute  void»  nor  will  a 
statute  be  held  to  be  invalid  because  oounsd 
fail  to  deny  the  facts  alleged  concerning  Um 
entries  in  the  legislative  Journals  as  to  the 
passage  of  the  act,  even  though  the  allega- 
tions, if  true,  would  compel  the  court  to 
declare  the  act  unconstituti(Hial.  The  court 
will  not  consider  admissions  of  parties  (ff 
thefr  counsel  that  a  law  has  not  been  passed 
in  accordance  with  the  constitution,  nor  ad- 
missions of  facts  as  to  the  contents  of  legis- 
lative Journals  for  the  purpose  of  inquiring 
into  the  validity  of  a  statute. — ^Peckham  v. 
People,  32  C.  140,  75  P.  422;  Anderson  t. 
Grand  VaUey  Irr.  Dist,  36  C.  625.  85  P.  313. 

§146.    Admissibility  in  general. 

(a)  One  who  questions  the  constitution- 
ality of  a  statute  on  the  ground  that  the 
legislature  did  not  observe  the  constitutional 
requirements  in  its  passage  must,  by  ccnnpe- 
tent  evidence,  prove  the  fact  or  facts  relied 
upon  to  defeat  the  law.  The  court  will  not 
consider  admissions  of  parties  of  stipula- 
tions of  counsel  as  to  the  contents  of  legis- 
lative Journals,  for  the  purpose  of  impeadi- 
ing  the  validity  of  a  statute. — Anderson  t. 
Grand  Valley  Irr.  Dist,  35  C.  526,  86  P.  313. 


§147. 


—  Legislative  journals  and  other  rec- 
ords. 


(a)  In  determining  whether  an  act  of 
the  general  assembly  was  passed  in  conform- 
ity with  constitutional  requirements,  resoit 
may  be  had  to  the  Journals  of  the  two  houses 
to  ascertain  the  steps  taken  by  each  bcNdy 
in  the  passage  of  the  act — Robertson  v.  Peo- 
ple, 20  C.  279,  38  P.  326. 

(b)  Whenever  a  question  arises  of  the 
existence  of  a  statute  or  of  its  precise  terms, 
or  it^  omstitutional  enactment  the  court 
may  resort  to  the  legislative  Journals  as 
proper  sources  of  information  as  evidence, 
the  value  of  which  the  court  is  to  determina 
—Roberts,  In  re,  6  C.  526. 

(c)  But  it  will  not  do  so  on  mere  sug- 
gestion of  counsel.  The  party  desiring  the 
investigation  must  present  the  facts  in  his 
bill  of  exceptions. — Marean  v.  Stanley,  21  C. 
43,  39  P.  1086. 

(d)  And  such  Journals  are  not  cont^o]^ 
ing.— Gen.  Appropriation  Bill,  In  re,  16  C. 
539,  29  P.  379. 

(e)  Conformity  with  constitutional  re- 
quirements in  legiislation,  may  be  determined 
by  reference  to  the  legislative  Journals.  If 
therefrom  it  appears  that  the  requirements 
of  the  Constitution  were  not  observed  the 
attempted  enactment  is  without  effect  But 
where  the  complaint  is  that  in  one  house  the 
provisicms  of  sec.  22  of  art  V  were  not  com- 
plied with,  mere  excerpts  tram  the  Journal 
of  that  house,  not  assuming  to  state  in  what 
manner  the  bill  passed  on  final  reading,  will 
not  suffice. — City  of  Denver  v.  Rubidge,  51 
C.  224,  228,  116  P.  1130. 

(f)  Whether  the  copy  of  the  Journals 
printed  pursuant  to  laws  of  1899,  c  109,  is 
admissible  in  evidence,  qutpre. — Id. 

(g)  Memoranda  kept  by  the  officers  or 
clerks  of  the  house  may  sometimes  be  re- 
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sorted  to  to  determine  whether  in  the  enact- 
■KBt  of  what  appears  as  an  enrolled  bill,  the 
leqiirements  of  the  constitution  were  ob- 
nrred;  but  not  where  the  legislative  body 
]UM  eaosed  soch  original  memoranda  to  be 
otaded,  amplified  and  recorded,  and  ap- 
9ro?ed  the  result  as  its  Journal. — People  ex 
Id.  ManTOle  y.  Leddy,  53  C.  109,  123  P.  824. 
(h)  The  Courts  have  no  authority  to  re- 
eeire  sach  eyidence  and  so  amend  the  jour- 
ud  by  importing  into  it  something  which 
vas  never  there. — Id. 

STENOGRAPHERS. 

fl.   In  general. 
See  ••Courts,"  sec.  21. 

§L  In  feseraL 

(a)  The  U.  S.  attorney  general  has  power 
to  anthorise  employment  of  a  stenographer, 
under  the  appropriation  bills,  to  assist  the 
di8triet  attorney,  and  the  goyemment  is  lia- 
ble for  bis  compensation. — U.  S.  y.  Denison, 
SO  F.  370. 

STIPULATIONS. 

S  L   nature  and  esaenticUa  in  general. 

i  2.  Matters  ichich  may  be  subject  of 
stipulaHon. 

i  3.    Oral  stipulations. 

f  4.  Amendment. 

§  5.  Rescission  or  withdrawal  from  stip- 
ulation. 

I  6.    Construction  and  operation. 

f  7.    Conclusiveness  and  effect. 

I  8.  As  to  a  part  of  the  subject  mat- 
ter. 

I  9.    Use  and  enforcement  in  general. 

§10.   Evidence. 

As  to  contents  of  record,  see  "Appeal  and 

Error,"  sec  203. 
Against  assignment,  see  "Assignments,"  sec. 

23. 
In  note,  for  attorney's  fees,  see  "Attorney 

and  aient,"  sec  86. 
As  estoppel,  see  "Estoppel,"  sec  4. 
As  to  enactment  of  laws,  see  "Statutes,"  sec 

145. 

§  1.  Hatnre  and  essentials  in  general. 

(a)  Where,  on  the  hearing  of  a  motion 
br  defendant  to  dissolye  an  injunction,  the 
record  recites  that  plaintiff  objected  to  the 
setting  ap  of  new  or  alfirmatiye  matter,  and 
anthorities  were  read  by  plaintiff  showing 
sQch  to  be  the  law,  and  the  defendant,  by 
counsel,  said  he  supposed  such  to  be  the  law, 
upon  the  authorities  read,  such  record  does 
not  amount  to  an  agreement  by  counsel  that 
the  defense  set  up  by  the  answer  should  not 
be  considered,  and  does  not  bind  the  supreme 
court,  on  appeal,  to  disregard  such  defense. — 
Breese  ▼.  Haley,  11  C.  351,  18  P.  651. 

§1  Hatters  which  may  be  subject  of  stipu- 
lation. 

(a)  Stipulation  of  council  as  to  the  law 
will  not  be  accepted  as  binding  the  court — 
Noonan  y.  Stein,  56  C.  64,  136  P.  1181. 

(b)  Counsel  cannot  stipulate  the  uncon- 
stitutionality of  a  statute. — ^Mouat  Lbr.  & 
In?.  Ca  V.  Freeman.  7  A.  152,  42  P.  1040. 


§  8.    Oral  stipulations. 

(a)  A  rule  of  court  that  oral  agreements 
will  not  be  enforced  unless  made  in  open 
court,  does  not  interfere  with  the  allowance 
of  an  amendment  as  to  parties  where  the 
prior  agreement  of  counsel  to  that  effect  was 
testified  to  before  the  court,  and  was  not  in 
dispute. — Solmonoyich  y.  Denyer  Cons. 
Tramway  Co.,  39  C.  282,  295,  89  P.  57. 

(b)  Under  a  rule  of  a  district  court, 
which  provides  that  '*no  yerbal  agreement 
of  counsel  with  each  other,  with  a  party  or 
with  an  officer  of  court,  concerning  the  prog- 
ress or  management  of  any  matter  pending 
in  court,  will  be  enforced  unless  made  in 
open  court,'-  stipulations  and  agreements  re- 
quire three  parties,  the  court  being  the  third. 
—Morse  y.  Budlong,  5  A.  147,  38  P.  59. 

(c)  Oral  stipulation  of  counsel  not  de- 
nied, is  to  be  regarded  as  of  equal  force  with 
a  written  stipulation.  Morse  y.  Budlong,  6 
A.  147,  38  P.  59,  distinguished. — Tanquary 
y.  People.  25  A.  531,  139  P.  1118. 

§4.    Amendment. 

(a)  The  court  may  allow  an  agreed 
statement  of  facts  to  be  amended. — Keator 
y.  Colo.  Coal  &  Iron  Deyel.  Co.,  3  A.  188,  82 
P.  857. 

§5.  Rescission  or  withdrawal  from  stipula- 
tion, 
(a)  Where  appellants  claimed  an  oral 
agreement  with  appellee  for  an  extension  of 
time  within  which  to  file  briefs,  which  was 
controyerted  by  appellee,  the  court  will  not 
undertake  to  determine  the  disputed  ques- 
tion, but  will  dismiss  the  appeal. — La  Junta 
ft  Lamar  Canal  y.  Ft  Lyon  C.  Co.,  25  C. 
515,  55  P.  728. 

§6.    Construction  and  operation. 

(a)  A  stipulation  made  during  the  trial 
of  a  bill  to  quiet  the  title  to  land,  that  a 
person  named,  the  former  proprietor  of  the 
lands,  "died  unmarried,"  imports  that  he 
neyer  married,  and  left  no  descendants. — 
Riley  y.  Lemieux,  24  A.  184,  132  P.  699. 

§  7.    Condusiyeness  and  effect 

(a)  An  attorney  is  not  bound  by  a  stipu- 
lation giying  power  to  a  person  other  than 
the  judge  to  try  a  case. — Haverly  Inyincible 
Min.  Co.  y.  Howcutt,  6  C.  576. 

(b)  Where  parties  stipulate  in  open  court 
as  to  their  respectiye  sources  of  title,  eyi- 
dence in  contradiction  thereof  is  inadmis- 
sible.—Rockwell  y.  Graham,  9  C.  36,  10  P. 
284. 

(c)  A  stipulation  made  by  the  parties  to 
an  action  that  a  bill  of  exceptions  used  on 
appeal  of  a  former  trial  of  the  same  case 
might  be  used  In  eyidence  without  a  re- 
examination of  witnesses  is  binding  on  the 
parties  and  makes  the  bill  admissible  In  eyi- 
dence in  all  future  trials  of  the  same  case, 
although  the  stipulation  does  not  specifically 
state  that  the  evidence  may  be  introduced 
in  any  or  all  future  trials. — Magnes  y.  Sioux 
City  Nursery  ft  Seed  Co.,  14  A.  219,  59  P. 
879. 

(d)  Stipulations  of  counsel  as  to  the 
facts  of  the  cause  will  not  be  yacated  upon 
any  lower  grounds  than  would  warrant  the 
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rescission  of  a  contract,  e.  g.,  fraud,  collu- 
sion, surprise,  mistake,  or  the  like.  And  ap- 
plication should  be  seasonably  made  in  the 
trial  court  Plaintiff  in  ejectment  stipulated 
that  one  Z.,  from  whom  he  derived  title,  was 
defendant  in  a  certain  cause  named,  and  that 
in  said  action  before  Z.'s  conveyance  a  de- 
cree was  entered  quieting  the  title  in  de- 
fendant The  record  produced  showed  that 
in  fact  Z.  was  not  a  party  to  that  action.  No 
suggestion  of  a  mistake  was  made  in  the 
court  below,  nor  was  error  directly  assigned 
thereon.  Held,  that  plaintiff  was  concluded 
by  the  stipulation. — Gibson  v.  Foster,  24  A. 
262,  133  P.  144. 

(e)  A  statement  of  facts  made  by  the 
attorneys  on  the  trial  is  not  binding  upon 
either  party  in  a  subsequent  action. — Lake 
County  V.  Sutliff,  97  P.  272. 

§  8.    As  to  a  part  of  the  subject  matter. 

(a)  A  stipulation  by  both  parties,  made 
for  convenience  and  expedition,  but  by 
which  counsel  inadvertently  admit  facts  not 
in  accord  with  the  premises,  and  injurious 
to  their  client,  may  be  relieved  against;  but 
to  strike  out  a  portion  of  a  stipulation  oa 
the  suggestion  of  one  party  is  error  if  such 
part  is  material.  The  entire  stipulation 
should  be  cancelled. — ^Welsh  v.  Noyes,  10  C. 
133, 14  P.  317. 

§9.    Use  and  enforcement  in  generaL 

(a)  A  court  having  original  jurisdiction 
over  the  subject-matter,  so  long  as  the  cause 
has  not  been  transferred  by  appeal  or  other- 
wise, and  the  interest  of  innocent  third  per- 
sons is  not  affected,  has  plenary  power  upon 
proper  notice  to  enforce  at  a  subsequent 
term  the  legal  stipulations  of  parties  in  con- 
nection with  its  orders  or  judgments  made 
at  a  previous  term. — McClellan  v.  Hurd,  11 
C.  126,  17  P.  288. 

(b)  Stipulations  of  counsel,  though  ver- 
bal, if  not  denied,  will  be  enforced. — ^Bren- 
nan  v.  American  Sulphur  A  Min.  Ck>.,  45 
C.  248,  100  P.  412. 

(c)  A  stipulation  that  judgment  may  be 
given  in  vacation  will  not  be  enforced. — 
Wilson  V.  Collin,  45  C.  412,  102  P.  21. 

(d)  This  cause  was  set  for  trial  upon 
an  agreement  that  if  certain  conditions 
should  arise  it  should  not  be  tried  at  that 
time.  The  conditions  arose,  but  the  cause 
was  tried  ex  parte  on  the  day  set.  Held, 
that  good  faith  required  both  opposing  coun- 
sel and  the  court  to  respect  the  agreement, 
and  that  in  denying  a  new  trial  the  court 
abused  its  discretion. — Denver  ft  Rio  G.  R. 
Co.  V.  Roberto,  7  A.  290,  43  P.  460. 

§  10.    Evidence. 

(a)  In  an  action  on  a  contract  for  com- 
missions, defendant  denied  making  the  con- 
tract but  to  avoid  a  reference,  the  parties 
entered  into  a  stipulation  by  which  certain 
items  of  plaintiffs  claim  were  eliminated, 
and  therein  was  an  express  reservation  that 
defendant  did  not  acknowledge  any  liability, 
but  admitted  that  it  had  not  paid  the  com- 
missions claimed.  On  the  trial  it  was  shown 
that  the  contract  was  the  contract  of  the  de- 
fendant Held,  that  an  affidavit  made  by 
plaintifT  in  bankruptcy  proceedings,  to  the 
effect  that  there  were  no  debts  due  him  at 


the  time  when,  according  to  the  allegations 
of  the  complaint  the  commissions  sued  for 
were  due,  was  not  admissible,  since  the  con- 
tract was  binding  on  defendant  and  he  ad- 
mitted the  commissions  had  not  been  paid. 
— Penn  Mutual  Life  Ins.  Co.  v.  Omauer,  39 
C.   498,   506,   90  P.   846. 

(b)  The  evidence  of  a  person  who  did 
not  personally  know  about  the  amount  of 
ore  taken  from  the  mine  was  properly  re- 
jected at  the  trial  and  cannot  be  held  to  be 
admissible  under  a  stipulation  which  does 
not  form  part  of  the  record. — Patrick  v. 
Graham,  132  U.  S.  627. 

STOCK. 

See  "Corporations." 
Taking  up,  see  "Animals,"  sec.  4. 
Driving  from  range,  see  "Animals,"  sec  5. 
Bank,  transfer  of,  see  "Banks  and  Banking," 
sec.  68. 

STOCK  BSANDS. 

See  "Animals,"  sec.  1. 

STOCKHOLDERS. 

See  "Banks  and  Banking,"  sees.  2-5,  "Build- 
ing and  Loan  Associations." 

Liability  for  debts  of  bank,  see  "Banks  and 
Banking,"  sec.  56. 

Of  banks,  see  "Banks  and  Banking,"  I  (B). 

STOCK  OF  GOODS. 

Mortgage,  see  "Chattel  Mortgages,"  sec.  24. 

STOPPAGE  IN  TBANSITU. 

See  "Sales,"  VII  (A). 

STORAGE. 

Of  water,  priority  of  appropriation  for,  see 
"Waters,"  sec  82. 

STREET  RAILROADS. 

CONSTBUCnON,        AND 


,    Establishment, 
Maintenance. 
9   1.    What  constitutes  a  street  railroad. 
{   2.    Staius  of  street  railroads  and  rail- 

road  companies. 
{   3.    Nature  and  extent  of  rights  acquired 
in  streets  and  in  general. 

4.  Rights  of  abutting  oumers. 

5.  Insolvency  and  receivers.      ^^ 

Regulation  and  Operation. 

6.  Statutory  and  municipal  regulations. 

7.  Care  required  in  operation  of  road 
in  general. 

—  Approaching  street  crossing. 

—  As  to  persons  on  or  near  tracks. 

§  10.    As  to  equipment  and  appliances. 

f  11.    Right  of  way  over  tracks. 

1 12.    Injuries    to    persons    on    or    near 

tracks. 
§13.    Contributory  negligence  of  person 

injured,  in  general. 

f  14.    Drivers  of  vehicles. 

1 15.    Effect. 

816.    Proximate  cause  of  injury. 


§ 

i 

II. 

f 

§ 

f 


8. 
9. 
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S 17.    Injury    avoidable    nottoithHanding 

contributory  negligence, 
f  18.    Actions— pleading. 
S  19.    Evidence— admUaibility. 

i  20.    Questions  for  jury, 

§  21.    Instructions. 

Pleading   negligence   of,    see    "Negligence/* 

sec  46. 
Negligence  in  use  of  street,  see  "Negligence/* 

sec  53. 
Eyidence  in  action  for  injory*  see  'Trial/' 

sec  32. 

L    £STABLISHM£NT,    CONSTRUCTION, 
AND  MAINTENANCE. 

§1.    What  constitiites  a  street  railroad. 

(a)  The  words  "cable  railroad/*  as  the 
term  was  used  in  Sess.  Laws  1885,  pp.  74-85, 
sec.  46,  granting  a  charter  to  the  city  of 
Denver,  implies  a  street  railroad. — City  of 
Denver  v.  Mercantile  Trust  Co.,  201  F.  790. 

§8.    Status  of  street  railroads  and  railroad 
companies. 

(a)  Denver  passed  an  ordinance  grant- 
ing the  right  of  way  through  its  streets  to 
a  street  railway  company  to  construct  its 
road  and  operate  its  cars  by  electricity;  this 
was  done  by  the  city  before  its  charter  con- 
tained any  express  provision  authorizing 
such  grant;  subsequently  the  charter  was 
amended  authorizing  the  city  to  grant  right 
of  way  for  such  purpose;  and  thereupon  the 
city  passed  ordinances  recognizing  its  prior 
grant  as  valid.  Held,  that  the  executive  of- 
ficers of  the  city  could  not,  while  such  mu- 
nicipal consent  remained  unrevoked,  justly 
deny  the  right  of  the  street  railway  company 
to  complete  the  work  already  begun,  nor 
treat  its  employees  as  trespassers. — Denver 
Tr.  Co.  V.  Londoner,  20  C.  160,  37  P.  723. 

(b)  A  franchise  which  was  granted  by 
the  city  of  Denver  to  a  street  railroad  was 
not  thereafter  affected  by  the  20th  article 
to  the  constitution  of  Colorado,  adopted  in 
1902,  whereby  the  city,  together  with  some 
adjacent  territory,  became  incorporated  as 
the  City  and  County  of  Denver. — City  of  Den- 
ver V.  Mercantile  Trust  Co.,  201  F.  790. 

§8.    Nature  and  extent  of  rights  acquired  in 
streets  and  in  generaL 

(a)  When  duly  licensed  by  the  municipal 
authorities,  the  operation  of  a  street  railway 
in  the  streets  of  a  city  or  town  or  upon 
private  property  therein  is  not  per  se  a 
nuisance. — Haskell  v.  Denver  Tramway  Co., 
23  C.  60,  46  P.  121. 

(b)  Where  city  authorities  authorize  the 
occupancy  of  a  dedicated  street  for  railway 
purposes,  the  city  may  not  claim  damages 
through  the  resulting  inconvenience  to  the 
general  public;  and  so  long  as  the  company 
or  its  successor  limits  such  occupancy  and 
use  to  legitimate  railway  purposes,  and  in 
accordance  with  the  ordinance  granting  the 
use,  no  action  can  be  maintained  by  any  one 
upon  the  ground  that  such  occupancy  and 
use  constitute  a  nuisance. — Denver  &  Santa 
Fe  Ry.  Co.  v.  Hannegan,  43  C.  122,  126,  95 
P.  343. 

§4.    Rights  of  abutting  owners. 

(a)     Abutting  lot  owners  are  not  entitled 


to  injunctive  relief  for  the  damages  occa- 
sioned by  the  laying  of  a  third  rail  on  the 
road-bed  as  originally  constructed,  and  the 
operation  of  broad-gauge  cars  thereon,  no 
change  being  made  in  the  width  of  the  road- 
bed or  length  of  the  ties. — Denver,  U.  ft  P. 
Ry.  Co.  V.  Barsaloux,  16  C.  290,  26  P.  166. 

(b)  In  a  suit  by  an  abutting  owner  a 
decree  which  does  not  undertake  to  adjudi- 
cate the  rights  of  the  parties  to  the  use 
of  the  streets  in  question,  but  assumes  to 
prohibit  the  railroad  company  from  continu- 
ing to  broaden  their  gauge  beyond  the  point 
reached  when  the  injunction  suit  was  com- 
menced, which  was  beyond  the  complainant's 
property,  cannot  be  permitted  to  stand  in 
any  event— Denver,  U.  A  P.  Ry.  Co.  v.  Barsa- 
loux, 15  C.  290,  26  P.  166. 

(c)  The  construction  of  a  loop  in  a  city 
tramway  is  not  a  nuisance  per  se;  and  the 
damage  to  adjoining  lot  owners,  if  any,  is  to 
be  sought  by  special  action. — Haskell  v.  Den- 
ver Tramway  Co.,  23  C.  60,  46  P.  121. 

§5.    Insolvency  and  receivers. 

(a)  Where  the  property  and  franchises 
of  a  railroad  company  are  placed  in  the 
hands  of  a  receiver  pending  the  foreclosure 
of  a  mortgage,  the  court  will  not  authorize 
the  receiver  to  issue  certificates  and  give 
them  a  preferred  lien  over  the  mortgage 
on  the  property  of  the  company,  for  the  pur- 
pose of  building  an  extension  or  addition  of 
the  railroad,  except  in  case  of  an  overwhelm- 
ing and  irresistible  necessity,  and  for  the 
purpose  of  preserving  the  property  and  fran- 
chises of  the  corporation. — Pueblo  Traction 
&  Elec.  Co.  V.  Allison,  30  C.  337,  70  P.  424. 

(b)  A  receiver  in  possession  of  and  oper- 
ating a  street  railway  pending  foreclosure 
of  a  mortgage  petitioned  the  court  for  au- 
thority to  build  one  mile  of  railway  and 
to  borrow  money  for  that  purpose  and  that 
certificates  issued  therefor  be  given  a  prefer- 
ence lien  on  the  property  of  the  company. 
The  petition  alleged  an  ordinance  of  the 
city  granting  the  company  its  franchise, 
wherein  the  company  was  required  to  build 
and  operate  at  least  one  mile  of  railroad 
each  year  until  the  entire  road  as  contem- 
plated should  be  completed,  and  providing 
that  a  failure  to  build  such  mile  of  railroad 
should  forfeit  to  the  city  all  franchises  and 
rights  of  way  over  the  streets  not  occupied, 
after  and  upon  written  notice  to  the  com- 
pany of  such  failure.  There  was  no  allega- 
tion that  the  city  would  enforce  the  for- 
feiture, or  that  a  foreclosure  sale  could  not 
be  had  in  time  for  the  purchaser  to  build 
the  one  mile  of  railway  within  the  year. 
Held,  that  the  petition  did  not  show  such 
necessity  for  the  construction  of  the  road 
as  would  justify  the  granting  of  the  applica- 
tion over  the  objections  of  the  mortgagees. 
—Id. 

n.  REGULATION  AND  OPERATION. 

§6.    Statutory  and  municipal  regulations. 

(a)  An  ordinance  requiring  warning  to 
be  given  of  the  approach  of  a  street  car  to 
a  street  crossing  is  valid. — Denver  City 
Tramway  Co.  v.  Martin,  44  C.  324,  330,  98 
P.  836. 

(b)  If  the  ordinance  provides  that  the 
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motorman  shall  sound  the  gong  wherever  he 
has  reason  to  believe  that  there  is  danger  of 
a  collision  with  any  person,  vehicle,  etc., 
the  failure  to  sound  the  gong  where  such 
danger  is  apparent,  and  the  motorman  by 
due  circumspection  and  care  would  have 
been  aware  of  it,  is  evidence  of  negligence. 
— Denver  City  Tramway  Co.  v.  Qustafson, 
21  A.  478,   121  P.  1015. 

§  7.    Care  required  in  operation  of  road  in  gen- 
eral 

(a)  It  is  the  duty  of  the  motorman  to 
exercise  ordinary  care  and  diligence  to  as- 
certain whether  the  track  ahead  is  clear,  and 
to  avoid  striking  persons  or  objects  upon 
the  track  when,  by  the  exercise  of  ordinary 
care  and  diligence  it  is  reasonably  possible 
to  do  so;  he  is  bound  to  notice  the  presence 
of  vehicles  and  pedestrians  ahead  of  his  car, 
being  watchful  for  that  purpose,  and  if  he 
has  reason  to  apprehend  danger,  he  should 
regulate  the  speed  of  the  car  so  that  it 
might  be  quickly  stopped  should  occasion  re- 
quire it;  and  if,  through  his  careless  or  neg- 
ligent failure  to  apply  such  means  as  the 
exigencies  of  the  case  require  to  stop  the 
car,  a  collision  occurs,  the  company  will  be 
liable  for  the  damage  occasioned  thereby, 
notwithstanding  the  prior  negligence  of  the 
injured  party. — Philbin  v.  Denver  City  Tram- 
way Co.,  36  C.  331,  336,  85  P.  630. 

(b)  It  is  the  duty  of  persons  operating 
a  street  car  to  exercise  ordinary  care  and 
vigilance  to  avoid  injuring  pedestrians,  but 
what  constitutes  such  proper  degree  of  care 
and  vigilance  must  be  ascertained  from  the 
circumstances  of  each  case,  for  what  would 
constitute  ordinary  care  with  respect  to  a 
particular  case  from  its  own  facts  would 
have  to  be  determined  by  what  a  man  of 
ordinary  prudence  would  have  done  under 
similar  circumstances. — Liutz  v.  Denver  City 
Tramway  Co.,  43  C.  58,  62,  95  P.  600. 

(c)  A  corporation  operating  a  street  rail- 
way, is  required,  like  other  common  carriers 
of  passengers,  to  do  all  that  human  care, 
vigilance,  and  foresight  can  reasonably  ac- 
complish, in  view  of  the  character  and  mode 
of  conveyance  adopted,  to  prevent  injury  to 
the  passenger. — Colorado  Springs  ft  I.  R.  Co. 
V.  Allen,  55  C.  391,  135  P.  790. 

§8.    Approaching  street  crossing. 

(a)  One  in  control  of  a  street  railway 
car  must,  in  approaching  a  street  crossing, 
proceed  with  such  caution  as  to  reduce  to 
a  minimum  the  danger  to  the  traveler  who 
may  be  passing  there. — Denver  City  Tram- 
way Co.  V.  Martin,  44  C.  325,  98  P.  836. 

§9.    As  to  persons  on  or  near  tracks. 

(a)  One  operating  a  street  railway  car 
must  use  reasonable  care  to  avoid  injury  to 
those  upon  the  street.  Seeing  one  upon  or 
near  to  the  tracks,  he  is  not  to  rest  upon 
the  assumption  that  the  person  will  turn 
out  in  order  to  avoid  the  car,  for  so  long 
a  time  that  it  will  be  impossible  to  check 
the  car,  or  give  effectual  warning  of  its  ap- 
proach in  case  of  necessity. — Denver  City 
Tramway  Co.  v.  Wright,  47  C.  376,  107  P. 
1074. 

(b)  Hundreds  of  wheelmen  were  riding 
daily  between   the   two   tracks   of   the   de- 


fendant's railway.  In  passing  a  car 
were  accustomed  to  "lay  over"  to  the  otba 
track.  The  motorman  saw  the  deceased  rU 
ing  upon  his  bicycle  between  Uie  trades,  tw 
or  three  hundred  feet  in  advance  of  him 
he  could  see  also  a  car  approaching  from 
the  other  direction,  and  that  deceaaed 
"laying  over"  to  avoid  this  car,  and  that  he 
gave  no  indication  that  he  was  aware  of  the 
car  approaching  him  from  the  rear,  it 
was  the  duty  of  the  motorman  to  so  cootroi 
his  car  that  it  might  be  speedily  hronsht  to 
a  stop.  Merely  sounding  the  gong  waa  not 
sufficient — ^Denver  City  Tramway  Co,  ▼. 
Wright,  47  C.  366,  376,  107  P.  1074. 

(c)  It  is  the  duty  of  a  street  railway 
company  to  take  notice  that,  at  any  place. 
children  may  be  occupying  the  street,  in 
their  play,  and  it  is  under  duty  to  exercise 
a  degree  of  care  commensurate  with  tiie 
circumstances,  and  such  as  would  be  exer- 
cised by  a  reasonably  prudent  person,  in  like 
case.  And  in  the  populous  portions  of  a 
city  it  must  exercise  greater  circomapectioD 
and  care. — ^Denver  City  Tramway  Co.  v. 
Brown,  57  C.  484,  143  P.  364. 

(d)  Failure  to  sound  gong,  wheg^  ap- 
proaching a  street  crossing,  as  required  1^ 
ordinance,  is  not  negligence  as  to  a  pedes- 
trian who  sees  the  car  approaching. — Denver 
City  Tramway  Co.  v.  Gustafson,  21  A.  478. 
121  P.  1015. 

§10.    As  to  equipment  and  appliancea 

(a)  Though  at  each  change  of  direction 
of  a  street  car,  at  the  tenninus  of  its  route, 
it  was  necessary  to  change  the  trolley  rope 
it  was  held  the  duty  of  the  street  railway 
company  to  provide  a  suitable  trolley  rope 
and  pole,  and  suitable  attachments  thereof, 
and  not  only  to  see  that  the  rope  waa  prop- 
erly fastened  when  the  car  began  its  route, 
but  to  exercise  the  highest  degree  of  care 
consistent  with  the  operation  of  the  car.  to 
see  that  the  rope  remained  fastened  and  hi 
a  safe  place,  during  the  entire  trip.  No  satis- 
factory explanation  of  the  improper  and  dan- 
gerous placing  of  the  rope  being  given  the 
maxim  res  ipsa  loquitur  should  apply.  The 
maxim  applies  as  between  passenger  and 
carrier,  whenever  injury  occurs  to  the 
former,  even  in  making  a  voluntary  move- 
ment, if  such  injury  is  caused  by  negligence 
in  the  defective  condition  of  the  carrier's  ap- 
pliances, or  his  negligence  in  the  manage- 
ment of  the  vehicle. — Denver  City  Tramway 
Co.  V.  Hills,  50  C.  328,  334,  116  P.  125. 

(b)  The  question  as  to  whether  or  not  a 
street  railway  company  was  negligent  in 
failing  to  supply  its  car  with  proper  ap- 
pliances to  avoid  accidents  must  be  de- 
termined by  the  character  of  appliances  in 
use  at  the  time  of  the  accident  in  question 
without  regard  to  what  was  subsequently 
done  in  adding  other  appliances. — ^Zimmer- 
man V.  Denver  Consol.  Tramway  Co.,  18  A 
480,  72  P.  607. 

§  11.    Right  of  way  over  tracks. 

(a)  Both  the  street  car  company  and 
pedestrians  having  rights  upon  streets,  both 
are  bound  to  exercise  reasonable  care  in 
enjoying  them,  the  one  to  avoid  being  in- 
jured, the  other  to  avoid  inflicting  injuries; 
and  the  rights  of  the  parties  must  be  de- 
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termlned  from  the  record  by  ascertaining 
whether  either  violated  the  law  in  respect 
to  such  duties. — Ldutz  v.  Denver  City  Tram- 
way Co.,  43  C.  68,  66,  95  P.  600. 

(b)  A  street  railway  occupies  the  high- 
way subject  to  the  common  use  not  only 
of  the  balance  of  the  road,  but  also  of  that 
part  covered  with  tracks,  by  pedestrian  or 
vehicle,  yet  the  privilege  of  the  former, 
while  not  exclusive,  is  generally  held  to  be 
superior  and  preferential. — Davidson  v.  Den- 
ver Tramway  Co.,  4  A.  283,  35  P.  920;  Den- 
ver City  Tramway  Co.  v.  Gustafson,  21  A. 
478,  121  P.  1015;  Denver  City  Tramway 
Co.  V.  Norton,  141  P.  699. 

§  18.    Injuries  to  persons  on  or  near  tracks. 

(a)  Where  one  in  charge  of  a  street  rail- 
way car,  sees,  or  by  due  care  would  have 
seen,  a  child  of  tender  years,  upon  or  in 
near  proximity  of  the  track,  it  is  his  duty 
to  sound  a  warning,  and  immediately  get 
his  car  under  such  control  as  to  enable 
him  to  avoid  injury  to  the  child. — Denver 
City  Tramway  Co.  v.  Brown,  57  C.  484,  143 
P.    364. 

(b)  A  street  railway  company  may  be 
held  liable  for  injury  to  one  upon  its  track, 
notwithstanding  the  contributory  negligence 
of  the  injured  person,  but  in  order  to  apply 
this  doctrine  it  must  appear  that  the  defend- 
ant had  knowledge  of  the  peril  or  dangerous 
position  of  the  injured  person  in  time  to 
have  avoided  the  injury.  The  rule  does  not 
apply  where  one  suddenly  went  upon  the 
track  in  front  of  a  fast  moving  car,  and  so 
near  the  car  that  it  could  not  be  stopped, 
after  the  entrance  upon  the  track,  and  be- 
fore the  collision,  and  the  fact  that  the 
motorman  saw  a  woman  running  towards 
the  track  waving  her  handkerchief  to  stop 
the  car,  was  not  enough  to  charge  him  with 
anticipation  that  she  would  attempt  to  cross 
the  track  in  front  of  the  car,  notwithstand- 
ing she  was  on  the  opposite  side  whence  pas- 
sengers usually  boarded  the  car. — Griffith  v. 
Denver  Consol.  Tramway  Co.,  14  A.  504,  61 
P.    46. 

§13.    Contributory   negligence   of   person   in- 
jured, in  generaL 

(a)  It  is  the  duty  of  a  traveler  to  look 
out  for  himself  and  to  exercise  such  ordi- 
nary care  as  would  be  exercised  by  reason- 
able persons  under  attendant  circumstances, 
but  the  duty  imposed  upon  persons  crossing 
a  steam  railway  track,  to  stop,  look,  and 
listen,  is  not  rigidly  applied  to  persons 
traveling  a  street  used  by  a  street  railway. 
— Philbin  V.  Denver  City  Tramway  Co.,  36 
C.  331,  85  P.  630;  Phillips  v.  Denver  City 
Tramway  Co.,  53  C.  458,  128  P.  460. 

(b)  A  traveler  ignorant  of  the  presence 
of  railway  tracks  upon  a  particular  street 
which  he  is  approaching  in  the  night-time, 
is  not,  as  a  matter  of  law,  guilty  of  negli- 
gence in  not  stopping  to  look  and  listen. — 
Denver  City  Tramway  Co.  v.  Martin,  44  C. 
324,  98  P.  836. 

(c)  It  is  not  negligence  per  se  for  a 
pedestrian,  or  any  traveler  using  the  ordi- 
nary means  of  locomotion,  to  travel  the 
public  street  between  the  tracks  of  the  street 
railway,  or  to  walk  or  propel  himself  along 
or  across  them;   but  it  is  his  duty  to  use 


reasonable  care  to  avoid  injury. — Denver 
City  Tramway  Co.  v.  Wright,  47  C.  366,  375, 
107  P.  1074. 

(d)  In  an  action  for  a  personal  injury, 
attributed  to  the  negligence  of  the  defend- 
ant, the  defense  being  contributory  negli- 
gence, the  Jury  should  take  into  account 
the  evidence  as  to  the  conduct  of  the  de- 
fendant and  consider  whether  it  might  not 
have  misled  the  plaintiff,  or  had  the  effect 
to  lull  hini  into  a  false  security. — Denver 
City  Tramway  Co.  v.  Carson,  21  A.  604,  123 
P.  680. 

(e)  It  is  negligence  on  part  of  the  com- 
pany to  allow  a  boy  to  ride  on  its  cars  for 
sport.  But  if  the  boy  is  warned  of  danger,  it  is 
contributory  negligence  on  his  part. — PUeblo 
Elec.  St.  Ry.  Co.  v.  Sherman,  25  C.  114.  53 
P.  322. 

§  14.    Drivers  of  vehicles. 

(a)  A  person  in  a  vehicle  on  a  public 
street  has  a  right  to  cross  street  railroad 
tracks  whenever  and  wherever  he  may  have 
occasion  to  do  so,  and  this  right  of  crossing 
the  tracks  is  not  confined  to  street  crossings. 
—Philbin  V.  Denver  City  Tramway  Co.,  36 
C.  831,  85  P.  630. 


§16. 


■Effect. 


(a)  A  pedestrian  is  required  to  exercise 
ordinary  care  to  avoid  being  injured  by  an 
approaching  street  car,  and  whether  that 
degree  of  care  has  been  exercised  must  be 
determined  by  the  attending  circumstances 
of  each  case,  for  the  question  depends  on 
what  a  reasonably  prudent  and  cautious  per- 
son would  have  done  under  similar  circum- 
stances; and,  if  a  failure  to  exercise  such 
degree  of  care  is  the  proximate  cause  of  an 
injury,  there  can  be  no  recovery. — Liutz  v. 
Denver  City  Tramway  Co.,  43  C.  58,  63,  95 
P.  600. 

(b)  Deceased  stepped  so  immediately  in 
front  of  a  street  car  that  it  was  impossible 
to  prevent  injury  to  her.  Those  in  charge  of 
the  car  did  everything  that  could  reasonably 
be  expected  of  them  to  avoid  the  collision. 
Her  death  gave  no  action.— Liutz  v.  Denver 
City  Tramway  Co.,  54  C.  371,  131  P.  258. 

(c)  Whatever  is  matter  of  common 
knowledge  and  experience,  the  court  is  bound 
to  recognize,  and  where  in  the  light  of 
common  knowledge  and  experience  an  act  is 
obviously  imprudent,  the  law  determines  its 
effect  and  the  court  declares  the  law.  And 
where  a  woman  went  upon  the  track  of  a 
street  railway  immediately  in  front  of  a 
rapidly  approaching  car  with  full  knowledge 
of  its  approach,  the  court  properly  held  as 
a  matter  of  law  that  her  act  was  such  con- 
tributory negligence  as  would  bar  a  recovery 
for  injuries  sustained. — Griffith  v.  Denver 
Consol.  Tramway  Co.,  14  A.  504,  61  P.  46. 

(d)  Where  one  went  upon  the  track  of  a 
street  railway  In  front  of  and  in  close  prox- 
imity to  a  fast  moving  car,  which  she  knew 
was  approaching  at  a  fast  rate  of  speed,  and 
so  near  to  where  she  attempted  to  cross  that 
she  knew  or  should  have  known  that  in 
attempting  to  cross  the  track  she  was  tak- 
ing desperate  chances,  and  was  killed,  her 
death  was  the  direct  result  of  her  own  con- 
tributory negligence  and  the  railway  com- 
pany is  not  liable.— Id. 
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(e)  Plaintiff  was  running  to  reach  a 
street  car  which  was  standing  upon  the 
westerly  track.  When  twenty-five  feet  from 
the  track  he  saw  a  car  approaching  thereon 
at  a  speed  which  he  was  not  ahle  to  esti- 
mate. Without  looking  again  he  continued 
running  with  his  head  down,  collided  with 
the  moving  car,  and  was  injured.  He  was 
under  no  necessity  to  pass  in  front  of  the 
moving  car  hut  might  have  reached  the  car 
he  desired  to  take  without  loss  of  time,  hy 
allowing  the  other  to  pass  in  front  of  him. 
He  was  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law. — Denver  City 
Tramway  Co.  v.  Gustafson,  21  A.  478,  121 
P.    1015. 

§  16.    Proximate  cause  of  injury. 

(a)  Under  the  allegations  of  the  com- 
plaint, the  doctrine  of  "last  real  chance" 
cannot  be  invoked  by  the  defendant,  as  the 
complaint  charges,  in  substance,  that  the  im 
minency  of  the  danger  was  unknown  to  the 
plaintiff,  his  back  being  toward  the  ap- 
proaching car,  and  that,  by  reason  of  the 
negligence  of  the  defendant  in  not  sounding 
an  alarm  or  in  any  way  warning  the  near 
approach  of  the  car  to  the  vehicle  in  which 
plaintiff  was  seated,  he  was  without  knowl- 
edge of  such  danger.  Any  imputation  of 
negligence  on  account  of  the  raised  track 
is  negatived  by  the  allegations  of  the  com^ 
plaint,  and  such  allegations  are  sufficient  to 
charge  the  defendant  with  actionable  negli- 
gence as  the  direct  and  proximate  causes  of 
the  injuries  complained  of;  and  the  court 
therefore  erred  in  sustaining  the  demurrer. 
— Philbin  V.  Denver  City  Tramway  Co.,  36 
C.  331,  85  P.  630. 

(b)  Decedent  signaled  to  the  motorman 
of  an  approaching  street  car  which  could 
be  boarded  from  either  side,  that  she  desired 
to  board  the  car,  and  she  then  started  across 
the  street  toward  a  point  where  the  car  was 
required  by  ordinance,  and  where  it  was  cus- 
tomary, to  stop  for  passengers;  and  when  it 
was  within  five  or  six  feet  of  her,  she 
stepped  on  the  track  in  front  of  it,  and 
was  caught  on  the  fender,  thrown  off  and 
run  over.  Held,  that  decedent's  negligence 
was  the  proximate  cause  of  her  injury. — 
Liutz  V.  Denver  City  Tramway  Co.,  43  C.  58, 
95  P.  600. 

§  17.    Injury  avoidable  notwithstanding   con- 
tributory negligence. 

(a)  A  street  car  was  something  over 
half  a  block  distant  at  the  time  it  was 
signaled  by  decedent,  and  approaching  on  a 
slightly  down  grade  at  the  rate  of  about 
eight  miles  an  hour,  with  the  gong  sounding, 
when  she  stepped  in  front  of  it  before  it  had 
reached  its  ordinary  stopping  point,  and  was 
fatally  injured.  Held,  that  defendant  com- 
pany was  not  negligent  nor  liable  for  failure 
to  avoid  the  injury,  notwithstanding  dece- 
dent's negligence,  although  it  might  have 
been  different  had  she  not  indiciated  her 
knowledge  of  the  car's  approach  by  signal- 
ing it. — Liutz  V.  Denver  City  Tramway  Co., 
43  C.  58,  65,  95  P.  600. 

(b)  In  an  action  against  a  street  rail- 
way company  for  damages  for  personal  in- 
jury, although  the  complaint  shows  that 
plaintiff  was  negligent  in  going  upon  the 


track  in  front  of  a  car,  if  the  allegatiii^ 
show  that  the  defendant's  motorman  m 
plaintiffs  peril  in  time  to  have  avoided  tks 
injury  by  ordinary  care,  the  complaint  suf- 
ficiently states  a  cause  of  action,  and  is  not 
subject  to  a  general  demurrer. — Oliver  v. 
Denver  Tramway  Co.,  13  A.  643,  59  P.  79. 

§  18.    Actions-Pleading. 

(a)  A  complaint  alleging  that  the  drtTo; 
while  attempting  to  cross  a  street  railway 
track  one  hundred  and  fifty  feet  ahead  of 
car  approaching  up  a  steep  grade,  was  de- 
tained because  the  tracks  were  raised  six 
inches  above  the  surface  of  the  street,  and 
that  the  plaintiff  did  not  know  and  had  no 
reason  to  believe  that  the  horse  drawing  the 
wagon  would  be  unable  to  safely  make  tJie 
crossing,  or  that  the  wag<m  would  be  de- 
tained on  the  track,  negatives  any  imputa- 
tion of  negligence  of  the  driver  on  account 
of  the  raised  track. — Philbin  v.  Denver  City 
Tramway  Co.,  36  C.  331,  85  P.  630. 

(b)  The  ordinance  need  not  be  pl^uled 
in  an  action  for  negligence  based  on  its  vio- 
lation.— Denver  City  Tramway  Co.  v.  Mar- 
tin, 44  C.  324,  330,  98  P.  836. 

§  19.    Evidence— admissibility. 

(a)  In  an  action  against  a  street  railway 
company  for  an  injury  to  a  traveler  at  a 
street  crossing,  an  ordinance  of  the  munici- 
pality requiring  those  controlling  a  car  to 
give  a  signal  when  approaching  a  street 
crossing  is  admissible,  though  not  pleaded.— 

^Denver  City  Tramway  Co.  v.  Bifartin,  44  C 
324,  330,  98  P.  836. 

(b)  In  an  action  against  a  street  railway 
company  for  running  its  car  over  and  caus- 
ing the  death  of  a  child,  where  there  was 
nothing  in  the  testimony  tending  to  prore 
that  the  car  was  not  properly  equipped,  nor 
that  other  appliances  than  those  in  use  w&e 
better  or  safer,  nor  that  any  law  or  ordi- 
nance required  the  use  of  a  fender  at  the 
time  of  the  accident,  it  was  not  error  to 
refuse  to  allow  a  witness  to  answer  the  ques- 
tion: "There  was  no  fender  like  they  have 
now?" — ^Zimmerman  v.  Denver  Consol.  Tram- 
way Co.,  18  A.  480,  72  P.  607. 

(c)  That  a  municipal  ordinance  regulat- 
ing the  operation  of  street  railway  cars  im- 
poses a  penalty  for  its  violation  is  no  ground 
to  exclude  it  in  an  action  for  negligence  in 
disregarding  its  requirements. — Denver  City 
Tramway  Co.  v.  Carson,  21  A.  604,  12S  P. 
680. 

§80.    Questions  for  jury. 

(a)  Whether  defendant  was  negligent  in 
moving  a  street  car  for  the  purpose  of  ex- 
tricating decedent  after  she  was  run  over,  is 
a  question  for  the  jury,  where  there  is  a 
confiict  in  the  testimony  and  the  question  is 
one  on  which  different  intelligent  persons 
might  differ. — Liutz  v.  Denver  City  Tramway 
Co.,  43  C.  58,  69,  95  P.  600. 

§  21.    Instructions. 

(a)  In  an  action  against  a  street  railway 
company  for  running  its  car  over  and  kill- 
ing a  child,  the  court  properly  refused  to 
submit  to  the  jury  the  question  of  def^d- 
ant's  negligence  in  failing  to  provide  the 
car  with  suitable  contrivances  for  avoiding 
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accidenU  of  th»  kind,  where  there  was  no 
evidence  apon  which  to  predicate  snch  in- 
structiona. — ^Zimmerman  y.  Deawer  ConaoL 
Tramway  Co.,  18  A.  480,  72  P.  607. 

8TBEET& 

Power  of  city  to  make  public  improvements 
in,  see  "Municipal  Corporations,"  sec  95. 

Use  and  regulation  of,  see  "Municipal  Cor- 
porations," X. 

Care  of  city  as  to,  see  "Municipal  Corpora- 
ticms,"  XI  (C). 

Use  of  by  street  railroads,  see  "Street  Rail- 
roads," sec  3. 

STRIKE. 

Location   of  mining   claim   on   strike,   sec 

"Mines  and  Minerals,"  sec  23. 
Veins  uniting  on  strike,  see  "Mines  and  Bfin- 

erals,"  sec  163. 

STBIKINO  OUT. 

Of  brief  on  reriew,  see  "Appeal  and  Error," 

sec  311. 
As  to  pleadings,  see  "Pleading,"  sees.  221-231. 

SUB-OONTSACTOBS. 

Essentials  of  statement  for  lien,  see  "Me- 
chanics' Liens,"  sees.  39,  40. 

Right  to  mechanics'  lien,  see  "Mechanics' 
Liens,"  sec  23. 

SUBJECT  MATTEB. 

Of  dying  declarations,  see  "Homicide,"  sec. 
67. 

SUBJECTS. 

Of  legislative  acts,  see  "Statutes,"  III. 

SUBLEASE. 

See  "Landlord  and  Tenant,"  sec  12. 

SUBHISSION. 

Of  suit  to  arbitration,  see  "Arbitration  and 
Award,"  sec.  4. 

SUBPOENA. 

When  witness  may  appear  in  response  to 
subpoena,  see  "Witnesses,"  sec.  1. 

SUBBOOATION. 

1 1.  Bureties  or  guarantors,  in  general, 
§2.  Purchasers  of  incumbered  property. 
§  3.  Necessity  for  payment  of  debt  or  in- 
cumbrance, protection  of  interest 
in  property, 
i  4.  Persons  making  voluntary  payments, 
%  6.    Extent  of  right  of  subrogation. 

Of  insurer,  see  "Insurance,"  sec.  81. 
To  lien  of  paramount  creditor,  see  "Marshal- 
ling Assets  and  Securities,"  sec.  2. 

§  1.    Sureties  or  guarantors,  in  general. 

(a)     When  a  debtor  has  given  security  to 
his  surety  for  the  indemnity  of  the  latter  1 


only,  the  creditor  is  entitled  to  the  benefit 
of  the  same,  and  may,  by  proceedings  com- 
menced in  equity,  before  the  surety  has,  in 
good  faith,  surrendered  or  dischai^ed  such 
security,  subject  it  to  the  payment  of  his 
debt— Poole  v.  Lowe.  24  C.  476,  52  P.  741. 

(b)  Where  security  is  given  by  a  debtor 
for  the  indemnity  of  his  surety  only,  there 
is  no  element  of  trust  in  such  security  in 
favor  of  the  creditor  until  he  has  taken 
proper  steps  to  subject  it  to  the  payment  of 
his  claim.  And  until  the  creditor  has  taken 
such  steps,  the  surety  has  a  right  to  release 
any  such  security. — Poole  v.  Lowe,  24  C 
476,  62  P.  741. 

(c)  Judgment  against  two  is  satisfied  by 
the  guarantors  of  the  notes  upon  which  the 
Judgment  is  founded.  The  executrix  of  one 
of  the  makers  is  liable  to  the  guarantors, 
for  the  full  amount  so  expended. — Cone  v. 
Eldridge.  51  C.  564,  119  P.  616. 

St.    Purchasers  of  incumbered  property. 

(a)  A  purchaser  at  a  mortgage  fore- 
closure sale,  by  redeeming  the  land  so  pur- 
chased from  tax  sales  and  paying  the  taxes 
due  thereon,  becomes  subrogated  to  the 
rights  of  the  state  and  acquires  a  superior 
lien  on  the  land  for  the  taxes  paid,  which 
may  be  enforced  against  a  judgment  creditor 
of  the  mortgagor  who  redeemed  the  land 
from  the  mortgage  foreclosure  sale. — North- 
em  Inv.  Ca  V.  Frey  Real  Estate  and  Inv.  Ca, 
33  C.  480,  81  P.  300. 

(b)  The  owner  of  premises  executed  a 
mortgage  thereon,  and  thereafter  plaintiff 
filed  a  transcript  of  a  judgment  against  such 
owner,  but  before  proceedings  were  taken  to 
enforce  it,  the  land  was  transferred  to  de- 
fendant, H.,  the  owner  representing  to  him 
that  the  mortgage  was  the  only  incumbrance 
thereon,  and  furnishing  him  with  an  ab- 
stract prepared  by  a  reputable  company,  and 
defendant  caused  said  title  to  be  examined 
by  regular  practicing  attorneys  before  pur- 
chasing, and  found  it  to  be  free  from  incum- 
brances except  a  mortgage.  Defendant  there- 
after paid  off  the  mortgage,  and  filed  for 
record  a  release  thereof,  still  having  no 
actual  knowledge  of  plaintiffs  judgment 
against  his  grantor.  Plaintiff,  in  an  acti(m 
to  enforce  his  judgment  lien,  contended  that 
the  payment  of  the  mortgage  by  defendant 
and  the  release  thereof  on  record  operated 
as  a  discharge,  and  the  judgment  lien 
thereby  became  a  prior  lien  on  the  property. 
Held,  that  defendant,  H.,  having  paid  the 
mortgage  in  ignorance  of  the  judgment  lien, 
and  without  negligence  on  his  part,  he  will 
be  subrogated  to  the  rights  of  the  mortgagor, 
and  the  mortgage  will  be  revived  for  his  ben- 
efit as  a  prior  lien  to  plaintiffs  judgment 
lien.— Capitol  Nat.  Bank  v.  Holmes,  43  C. 
164,  162,  95  P.  314. 

§3.    Necessity  for  payment  of  debt  or  incum- 
brance, protection  of  interest  in  prop- 
erty, 
(a)     When  a  person  having  a  subsequent 
interest  in  premises,  and  a  right  to  redeem 
to  protect  such  interest,  pays  off  a  mortgage 
although  not  primarily  liable  to  do  so,  he 
may  keep  alive  the  lien  as  a  security  for 
himself  against  other  incumbrances,  and  be 
subrogated  to  the  rights  of  the  mortgagor  to 
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the  extent  necessary  for  his  protection;  and 
whether  he  does  so  is  a  question  of  inten- 
tion.— Capitol  Nat.  Bank  v.  Holmes,  43  C. 
154,  95  P.  314. 

(b)  When  the  owner  of  a  fee  title  pays 
oft  a  prior  incumbrance  without  actual  no- 
tice of  a  junior  judgment  lien,  it  will  be 
presumed  that  he  paid  it  off  for  his  own 
benefit,  and  equity  will  treat  him  as  the 
assignee  of  the  original  incumbrance  and 
will  revive  and  enforce  it  for  his  benefit; 
and  even  though  the  deed  to  him  recites  that 
he  shall  pay  off  the  mortgage  as  a  part  of 
the  purchase  price,  he  is  entitled  to  sjibro- 
gatloh. — Id. 

§4.    Persona  making  voluntary  pa3rment8. 

(a)  A  treasurer  took  a  check  in  payment 
of  taxes  and  entered  the  taxes  as  paJd.  The 
check  was  refused  and  he  made  the  money 
good  out  of  his  own  funds.  Afterwards  suit 
to  foreclose  a  mortgage  already  recorded, 
against  the  property,  was  brought,  when  the 
treasurer  intervened  and  asked  that  these 
taxes  be  refunded  to  him:  Held,  that  his 
contention  could  not  be  sustained;  that  his 
payment  was  voluntary;  that  on  grounds  of 
public  policy  it  could  not  be  subrogated  to 
the  claims  of  the  public,  nor  as  against  the 
mortgage,  which  required  payment  of  taxes 
by  the  mortgagor. — Mercantile  Trust  Co.  v. 
Hart,  76  F.  673. 

§  5.    Extent  of  right  of  subrogation. 

(a)  Where  property  covered  by  fire  in- 
surance was  destroyed  by  fire  resulting  from 
the  negligence  of  a  raUroad  company  and 
the  policy  contained  no  express  covenant  re- 
quiring the  insured  to  assign  to  the  insur- 
ance company  any  claim  he  might  have 
against  any  one  whose  negligence  should 
cause  loss,  the  ri^ht  of  the  insurance  com- 
pany to  be  subrogated  to  the  rights  of  the 
insured  in  his  claim  against  the  railroad 
company  would  not  accrue  until  the  insur- 
ance company  had  made  full  payment  of  its 
obligation  to  the  insured. — Farmers'  Alliance 
Mut.  Fire  Ins.  Co.  v.  Vallie,  35  C.  72,  83  P. 


SUBSCRIPTION. 

To  capital  stock,  see  "Corporations,"  IV  (B). 

SUBSTANTIAL  PEBFOBHANCE. 

See  "Contracts,"  sec.  152. 

SUBSTITUTION. 

Of  parties,  see  "Parties,"  sec  25. 

Of  another  by  agent,  see  "Principal  and 
Agent,"  sec  17. 

Of  successor  in  office  pending  suit,  see  "Sher- 
iffs and  Constables,"  sec.  34. 

SUCCESSOB  IN  TBUST. 

Right  to  exercise  power  of  sale,  see  "Mort- 
gages," sec.  61. 

SUFFICIENCY. 

Of  affidavit  and  bond  in  attachment,  see  "At- 
tachment," sec  27. 


Of   evidence   in   actions   of   ejeetm^it, 

"Ejectment,"  sec.  29. 
Of  complaint  in  general,  see  "Peading,- 

40.    Of  denials,  see  "Pleading,"  sec  89. 

SX7I0IDE. 

§1.    Evidence  to  establish. 

As  avoidance  of  policy,  see  "Insurance," 
?6. 

§1.    Evidence  to  establidL 

(a)     The  mere  fact  of  finding  the 
body  of  a  person  in  a  room  together 
evidence  that  he  had  been  poisoned  hy 
anide  of  potassium  is  not  enough  to  estai»'l 
lish  the  fact  of  suicide,  where  there  was  eri-  { 
dence  that  cyanide  of  potassium  was  used 
as  a  medicine  and  had  previously  been  fre- 
quently prescribed  for  deceased  by  his  pliy-j 
sicians. — ^Jloss-Lewin  v.  Germania  Life  Ins. 
Co.,  20  A.  262,  78  P.  305. 

SUNDAY. 

§  1.  statutes  and  ordinances, 

§  2.  Publication  of  legal  notice  on  Sundap. 

§  3.  Ordinances. 

§4.  Service  of  process  on  Sunday. 

§  5.  Business  or  occupation. 

Service  of  process  on  Sunday,  see  "ProcesB." 

sec  17. 
How  treated,  in  computation  of   time,   see 

"Time,"  sec.  6. 
Exclusion  of  Sunday  in  computation  of  time, 

see  "Vendor  and  Purchaser,"  sec  3. 

§  1.    Statutes  and  ordinances. 

(a)  Legislation  concerning  this  partica- 
lar  day  is  legitimate  so  long  as  it  bears 
equally  upon  all  classes. — Heinssen  v.  State, 
14  C.  228,  23  P.  996. 

(b)  Clause  in  the  statute  that  ''All  laws  - 
of  the  state  concerning  Sunday  closins  shall 
be  in  force  in  said  city,"  was  used  to  avoid 
giving  exclusive  control  of  this  subject  to 
the  council.  Defendant  may  be  sued  by  the 
city  and  prosecuted  by  the  state  for  the  same 
offense. — Mclnemey  v.  Denver,  17  C.  302,  25 
P.  616. 

§8.    Publication  of  legal  notice  on  Sunday. 

(a)  The  publication  of  notice  of  sale  of 
real  estate  for  taxes  in  a  Sunday  nevrspa- 
per  does  not  constitute  legal  notice,  and  a 
sale  based  on  such  publication  is  void. — 
Schwed  V.  Hartwitz,  23  C.  187,  47  P.  295. 

(b)  A  notice  of  tax  sale  posted  on  Sun- 
day takes  effect,  at  least,  on  the  following 
Monday. — ^Pelton  v.  Muntzing,  24  A.  1,  131 
P.  281. 

§  8.    Ordinances. 

(a)  The  publication  of  an  ordinance  in 
relation  to  special  assessments  for  sidewalk 
construction  is  not  invalid  because  pub- 
lished on  Sunday.— Hallett  v.  U.  S.  Security 
&  Bond  Co.,  40  C.  281,  288,  90  P.  683;  City 
of  Denver  v.  Londoner,  33  C.  104,  80  P.  117. 

§4.    Service  of  process  on  Sunday. 

(a)  Except  for  the  few  cases  specially 
provided  for  by  statute,  the  service  of  proc- 
ess in  a  civil  action  on  Sunday  would  be 
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inTalid.— Schwed  ▼.  Hartwiti,  23  C.  187,  47 
P.  296. 

§  5.    Business  or  occupation. 

(a)  Where  a  municipalitj  is  empowered 
to  pass  an  ordinance  prohibiting  the  keeping 
of  barber  shops  open  on  Sunday*  the  fact 
that  such  an  ordinance  covers  a  period  of 
time  from  12  o'clock  Saturday  night  to  6 
o'clock  Monday  morning  following,  does  not 
render  it  invalid,  as,  eliminating  the  por- 
tion of  the  ordinance  claimed  to  be  illegal, 
enough  remains  to  require  barber  shops  to 
be  closed  for  the  period  of  24  hours  begin- 
ning at  12  o'clock  each  Saturday  night. — 
McClelland  v.  Denver,  36  C.  486,  86  P.  126. 

SUPERINTENDENT    OF    IB£I. 
CATION. 

See  ••Waters,"  VI  (C). 

SUPERINTENDENT  OF  SCHOOLS. 

Powers  and  duties,  see  "Schools  and  School 
Districts,"  sec.  7. 

SUPERINTENDING  CONTROL. 

Of  supreme  court,  see  ••Courts,"  sec.  109. 

SUPERIOR  COURT. 

See  ••Courts,"  sec  104. 

SUPERSEDEAS. 

See  ''Appeal  and  Error,"  IX. 

SUPPLEMENTAL  ABSTRACT. 

See  "Appeal  and  Error,"  sec.  219. 

SUPPLEinSNTAL  PLEADING. 

See  ••Pleading,"  sec.  193. 

SUPPLEMENTAL  RECORD. 

See  ''Appeal  and  Error,"  sec.  246. 

SUPREUE  COURT. 

See  ••Costs,"  sec.  15,  '•Courts,"  sees.  106-172. 

Jurisdiction  to  issue  writs  of  injunction,  see 
••Injunction,"  sec.  29. 

Jurisdiction  of,  in  mandamus,  see  ••Manda- 
mus," sec  33. 

SURETT. 

See  ••Bail,"  ••Principal  and  Surety." 
Liability  on  bond,  see  •'Bonds,"  sec.  18. 

SXTRFACE  WATER. 

See  "Waters,"  XI. 

SURPLUSAGE. 

In   indictment  for  larceny,  see  ••Larceny," 

sec  4. 
As  defect  in  pleading,  see  ••Pleading,"  sec.  27. 

SURPRISE. 

Ground  for  new  trial,  see  "Criminal  Law," 
sec.  211,  "New  Trial,"  sec  2L 


SURRENDER. 

Of  collateral  to  assignee  for  value,  see  "As- 
signments for  Benefit  of  Creditors,"  sec.  46. 

Of  certificate  of  stock,  see  "Corporations," 
sec  49. 

Of  franchise  of  corporation,  see  "Corpora- 
Uons,"  sec  245. 

Of  leased  premises,  see  •'Landlord  and  Ten- 
ant," sec.  21. 

Of  leased  premises  as  affecting  liability  for 
rent,  see  ••Landlord  and  Tenant,"  sec  40. 

SURVEYS. 

See  "Boundaries,"  sec  7,  ••Public  Lands," 
sees.  8-10. 

SURVIVAL. 

Of  cause  of  action,  see  ••Abatement  and  Re- 
rival." 

SURVIVOR. 

Issuance  of  survivor  against,  see  ••Bxecu* 
tion,"  sec.  5. 

SURVIVORSHIP. 

Presumptions  as  to,  see  "Death." 

SUSPENSION. 

Of  attorney,  see  ••Attorney  and  Client,"  sees. 

11-38. 
Of  execution,  see  "Execution,"  sec  34. 
Of  school  teacher,  see  ••Schools  and  School 

DistricU,"  sec.  29. 

SUSPICION. 

Of  want  of  good  faith  in  purchase  oi  note, 

see  ••Bills  and  Notes,"  sec.  95. 
Of  assignee  of  note  as  to  defenses  of  maker, 

see  ••Bills  and  Notes,"  sec.  96. 

SWINDUNO. 

See  ••Confidence  Game." 

SYMBOL. 

See  "C.  O.  D.,"  sec.  1. 

TALESMAN. 

Who  are,  see  ••Jury,"  sec.  13. 

TAXATION. 

I.  Nattjbx  and  Extent  of  Power  in  Gen- 

eral. 
§     1.    Power  of  state. 
I     2.    Power  of  legislature  in  general, 
§     3.    Property   of   corporations    created 

hy  other  states, 
I     4.    Delegation  of  power, 
%     6.    Construction  of  revenue  acts, 

II.  Constitutional  Requirements  and  Re- 

strictions. 
S     6.    Restrictions  as  to  purposes  of  tax- 

ation, 
i     7.    Equality  and  uniformity. 
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8. 

9. 

10. 


11. 
12. 
13. 
14. 
16. 


In  general, 

Subjects  of  taxation. 

Olaaaiflcation  of  subjects  and 

uniformity  as  to  subjects  of  same 

class. 
Poll  or  capitation  tax.' 
Double  taxation. 
Limitation  of  rate  or  amount, 

Taxes  for  special  purposes, 

Poll  or  capitation  tax. 


III.    IjIabiuty  of  Pebsons  and  Pbopebty. 


(A) 

§ 
§ 

§ 
S 

§ 


PRIVATE   PEBSONS   AND  PBOPBBTT  IN  GEN- 
ERAL. 

16.  Nature  and  grounds  of  liability, 

17.  Nature  of  property, 

18.  Real  property  in  generca, 

19.  Mines,  mining  rights  and  minerals, 

20.  Ditches,   loater  rights  and   water 
works, 

21.  Personal  property  in  general, 

22.    Railway  or  sleeping  cars, 

23.    Cattle  herded  in  two  counties, 

24.    Property    temporarily    within 

jurisdiction, 

§   25.    Particular  estates  or  interests  in 

property, 
S   26.    Property  of  non-residents, 
§    27.    Persons    or   property    erroneously 

left  untaxed. 

(b)     cx>rporations  and  cx>rporate  stock  and 

PROPERTY. 

§   28.    Property  used,  but  ownership  in  an- 

other, 
S   29.    Building  and  loan  associations. 
§    30.    Railroads, 

(O)      EXEMPTIONS. 

S   31.    Power  to  exempt  in  general, 

§   32.    Constitutional  provisions, 

§   33.    Statutory  provisions  in  general, 

§   34.    Exemptions  in  corporate  charters, 

§  35.  Ditches,  water  rights  and  water 
works. 

%   36.    Mines  and  mining  claims. 

§  37.  Property  of  municipal  or  other  pub- 
lic corporations. 

S  38.  Charitable  and  benevolent  institu- 
tions and  property  used  for  chari- 
table purposes. 

§  39.  Schools,  colleges,  and  universities, 
and  property  used  for  educational 
purposes. 

§   40.    State  lands  before  conveyance. 

§  41.  Presumptions  as  to  existence  of  ex- 
emptions, 

§  42.  Construction  and  operation  of  ex- 
emptions in  general, 

§  43.  Proceedings  to  establish  and  en- 
force exemption. 

IV.  Place  and  Time  or  Taxation. 

S   44.    Personalty  owned  on  May  1. 
§   46.    Transient  property, 
§   46.    Residence  of  taxpayer  or  situs  of 
property. 

V.  Levy  and  Assessment, 
(a)    levy  and  apportionment. 

S  47.  Power  to  make  levy, 

i  48.  Levy  for  state  purposes, 

§  49.  Levy  of  poll  or  capitation  tax, 

§  50.  Taxation  according  to  value. 


(B) 

§ 

§ 
§ 

(0) 

§ 
§ 

§ 
§ 

(D) 

§ 
§ 

(E) 
§ 


52. 

63. 
64. 
66. 


67. 
68. 

69. 

60. 
61. 


pro-: 


assessors  and  procebdinos  wob 

MENT. 

61.  Nature    and    necessity    of 
ment. 

Constitutional   and   statutory 

visions. 
Authority  of  assessors  in  general 
Authority  to  make  assessment. 
Powers  and  proceedings  in 

assessments  in  general. 

MODE  OF  ASSESSMENT  IN  GEKERAL. 

56.    Constitutional   and   statutory 

visions. 
List  or  statcTnent  by  taxpayer. 
Operation  and   effect  in  gen-: 

erai. 
Proceedings  by  assessor  for  disoofs^- 

ery  and  vaXuation  of  property. 
Valuation. 
Deduction    of    indebtedness    fnm 

credits. 

62.  Alteration  of  tax  list. 

MODE      OF      assessment      OP       OORP0SA1X 

stock,  property  or  receipts. 

63.  Report  or  statement  by  corporatioiL 

64.  Railroads. 

66.    In  general. 

ASSESSMENT  ROLLS  OF  BOOKS. 

66.    Description  of  property. 

In  general. 

Authentication. 

Delayed  assessment. 

Amendment  or  changes  Jyy  assessor. 

Errors  and  corrections. 

Omissions. 

Extending  amount  of  tax, 

Poll  or  capitation  tax. 

Refusal  to  extend  railroad  asseu- 

ment. 
Time  of  returning  cusessment  roH 

EQUALIZATION  OF  ASSESSMENTS. 

77.    state  board  of  equalissation. 

Powers. 

State  tax  commission. 

Constitutionality. 

Constitutional    and    statutory 

provisions. 

State  board  of  assessors. 

County  board  of  equalization. 

Place  and  time  of  meeting  of 

board. 

correction,   or  setting   abide 
of  assessment. 
86.    Constitutional   and   statutory  pro- 
visions. 

Authority  and  powers  of  board  or 
officer. 

Reduction     of     valuation    or 

abatement  of  tax. 

Waiver  of  right  of  review. 

Review  by  courts. 

Appeal  from  assessment. 


67 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
76. 

76. 


78. 
79. 
80. 
81. 


83. 

84. 


S 
§ 

§ 
§ 

(F) 

§ 

§ 
§ 
§ 

(0) 

s 

s 

§ 

VL  Lien  and  Pbiortit. 

S  91.    Right  dependent  on  statute. 

§  92.    Statutory  provisions. 

§  93.    Property  to  which  lien  attac^tes. 

•    §  94.    Priorities  in  general. 

\  96.    Priorities    between   general    taxes 
and  assessments. 

§  96.    Loss  or  waiver  of  lien. 

§  97.    Actions — burden  of  proof. 


86. 

87. 

88. 
89. 
90. 
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L   Patmbnt  and  Rkfunding  ob  Recovery 
OF  Tax  Paid. 

I  98.  Perions  by  wJiom  payment  may  he 
made, 

I  9$.    Time  for  payment. 

nOO.    Mode  and  medium  of  payment, 

jlOl.    Right  of  recovery  of  taxes  paid, 

i  101    Prerequisites  to  recovery. 

1 103.    Voluntary  payment  in  general. 

5104.    Protest. 

1 105.  Actions  and  proceedings  for  recov- 
ery of  taxes  paid. 

XL   Collection  and  Enfobcement  against 

PSBSONS   OB   PEBSONAL  PbOPEBTT. 
i)     COLLECTORS     AND     PBOCEEDINOS    FOB    COL- 
LECTION IN  GENERAL. 

§106.  Authority  or  warrant  for  colleo- 
tion. 

1107.  Powers  of  county  treasurer. 

1108.  Compensation  of  county  treasurer. 

l)     SmCMART,  REMKDIES  AND  ACTIONS. 

§109.  Enforcement  of  lien  on  real  prop- 
erty. 

f  110.    Void  forthcoming  bond. 

fill.  Actions  for  unpaid  taxes  in  gen- 
eral. 

§112.    Jurisdiction  and  venue. 

f  113.    Nature  and  form. 

1114.    Conditions  precedent. 

C)     BETfffDTBS    FOB    WRONGFUL    ENFORCEMENT. 

§  115.    Injunction. 

1116.   In  general. 

1 117.    Grounds  of  relief. 

f  118.    Payment  or  tender  of  taxes  in 

controversy. 

1 119.   Proceedings  and  relief. 

lUO.    Actions  for  damages. 

X   Sale  of  Land  for  Non-patment  of  Tax. 

1121.  Constitutional   and   statutory   pro- 

visions. 

1122.  Enforcement  of  lien  on  real  prop- 

erty. ' 

1123.  Power  to  make  sales. 

1124.  Restraining  sale. 

1125.  Bale  of  realty  for  delinquent  per- 

sonal tax. 

1126.  List  of  lands  delinquent — maMng 

and  requisites. 

1 127.  Time  of  sale. 

5 128.  Postponement  or  adjournment. 

1129.  Tfotice  of  scUe. 

5130.  Publication. 

«13L  Proof  of  publication. 

H32.  Posting. 

1133.  Proof  of  posting. 

1131  Bale  in  parcels. 

1135.  Evidence. 

1136.  Bate  of  non-contiguous    lands   en 

masse. 
§137.   Bale    of    contiguous    parcels     en 
masse. 

1138.  Contiguous  tracts. 

1139.  Sale  to  county  or  municipality. 
§140.   Amount  for   which   land   may   be 

sold. 

§141.  Sale  for  excessive  amount. 

§141  Persons  who  may  purchase. 

§143.  Second  saie  after  sale  to  county  un- 
redeemed. 

§144.   Certificate  of  sale. 

§1*5-   Assignment  in  general. 


§  146.    Assignment  by  county. 

§  147.    Presumptions  as  to  validity. 

X.  Redemption  from  Tax  Sale. 

$  148.  Constitutional   and   statutory  pro- 
visions. 

§  149.  Persons  entitled  to  redeem. 

§  150.  Time  for  redemption. 

^§161.  Estoppel. 

\  152.  Amount  required  to  redeem, 

i  153.  Payment  or  tender.. 

\  154.  Effect  on  prior  sale. 

XI.  Tax  Titles. 

(a)     title  and  rights  of  pxtrchaser  at  tax 

SALE. 

§  155.    Conditions  precedent. 

Payment  of  subsequent  taxes. 

Effect  of  defects  or  irregularities 

in  levy  or  assessment,  judgment, 

decree  or  sale. 
Possession  by  purchaser. 
Assignees  of  certificates  of  sale. 
Time  for  assignment. 
Authority  to  assign. 

I  DEEDS. 

Validity  in  general. 

Statutory  provisions. 

Right  to  deed  in  general. 

Payment  of  taxes. 

Person  entitled  to  execute. 

Time  of  issuance  or  making  appli- 
cation for  deed. 

Restraining  issuance  or  delivery. 

Form  and  contents  in  general. 

Recitals. 

Proceedings     preliminary     to 

sale. 

Sale  in  genercU. 

Sale  to  county. 

Assignment   of   certificate   by 

county. 

Amount   of  subsequent   taxes 

paid. 

Description  of  property. 

Execution. 

Acknowledgment. 

Necessity  of  record. 

Amendment  or  reformation. 

Construction  in  general. 

Conclusiveness  of  recitals. 

Property  conveyed. 

Conveyance  of  non-contiguous 
tracts. 

Effect  as  evidence. 

In  general. 

As  to  title. 

Evidence  to  support  deed. 

Effect  of  tax  deed  in  general. 

Effect  as  conferring  possession. 

Effect  as  extinguishing  paramount 
title. or  incumbrances. 

(c)     actions  to  confirm  or  try  title. 
9 192.    Right  of  action  to  confirm  or  quiet 
tax  title. 

Right  to  attack  tax  title  in  general. 

Defenses. 

Tender  or  deposit  of  amount  of 
taxes  or  purchase  money  as  con- 
dition precedent  to  attack  on  tax 
title. 

Issues,  proof  and  variance. 

Time  to  sue,  limitations  and  laches. 


§156. 

§157. 

§158. 

§159. 

§160. 

§161. 

(B)      TA 

§162. 

§163. 

§164. 

§165. 

§166. 

§167. 

§168. 

§169. 

§170. 

§171. 

§172. 

§173. 

§174. 

§175. 

§176. 

§177. 

§178. 

§179. 

§180. 

§181. 

§182. 

§183. 

§184. 

§185. 

§186. 

§187. 

§188. 

§189. 

§190. 

§191. 

§193. 
§194. 
§195. 


1196. 
§197. 
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§  188.    Actions  hy  claimant  under  tax 

title. 

1 199*    Actions  against  claimant  un- 
der tax  title, 

$200.    Pleading. 

§  201.    Presumptions  and  burden  of  proof. 

§  202.    Evidence. 

f  203.    Evidence  of  invalidity. 

i  204.    Scope  and  extent  of  relief  in  geju- 
eral. 

S  205.    Payment    of    taxes    or    reim- 
bursement of  purchase  money. 

S  206.    Judgment  or  decree. 
(d)     bights  and  remedies  of  pubchasbb  or 

INVALID  TITLE. 

§  207.    Nature  of  right  to  relief. 

§  208.    Recovery  of  taxes  paid. 

\  209.    Refunding  or  recovery  of  purchase 

money  from  county. 
%  210.    Lien  for  taxes  or  purchase  m^mey. 
§  211.    Reimbursement  by  owner  or  lien 

holder. 

$  212.    In  general. 

%  213.    Compensation  for  improvements. 

XII.  Legacy,    Inhebitancb    and   Teansfeu 

Taxes. 
§  214.    Nature  of  inheritance  tax. 
§  215.    Power  to  impose. 

S  216.    Constitutionality. 

§  217.    Construction  and  operation  in 

general. 
§  218.    Exemptions. 

\  219.    Persons  liable  for  tax  in  general. 
\  220.    Compromise  legacies. 
%  221.    Appraisement  or  other  valuation — 

in  general. 
§  222.    Review^  correction  or  setting  aside 

of  assessment. 

XIII.  Disposition  of  Taxes  Ck)LLECTED  and 

Failure  of  Local  Authorities  to 
Collect. 
S  223.    Collection  and  disposition,  in  gen- 
eral. 
%  224.    Interest,   penalties   and   costs   col- 
lected. 
§  225.    Liability  of  counties  for  city  taxes. 

Void  tax  deed  as  color  of  title,  see  "Adverse 
Possession,"  sec  22. 

Effect  of  payment  of  taxes  under  possession 
of  land  or  holding  by  color  of  title,  see 
"Adverse  Possession."  II  (C),  (D). 

Payment  of,  to  give  right  to  land  by  descrip- 
tion under  color  of  title,  see  "Adverse 
Possession,"  II  (F). 

Exemptions,  see  "Chariti^"  sec.  9. 

Exemption  as  obligation  of  contract,  see 
"Constitutional  Law,"  ^c  61. 

Constitutional  provisions  as  to  uniformity 
of  taxation,  see  "Constitutional  Law,"  sec. 
85. 

Constitutionality  as  due  process  of  law,  see 
"Constitutional   Law,"   sees.   101-103. 

On  foreign  corporation,  see  "Corporations," 
sec.  261. 

For  public  improvements,  see  "Eminent  Do- 
main," sec  5. 

For  highway  purposes,  see  "Highways," 
sec.  11. 

Restraining  collection  of  taxes,  see  "Injunc- 
tion," sec  5. 

Restraining  collection  of  illegal  tax,  see  "In- 
junction," sec.  7. 


Restraining  collection  of  illegal  tax;  see  1 

junction,"  sec  30.  I 

On  liquor  traffic,  see  "Intoxicatins  LdqwMi 

IV.  J 

Compelling  levy  of  taxes  to  pay  cJiilina,  ■ 

"Mandamus,"  sec.  28. 
Payment  of  taxes  on  mortgaged    iiropert 

see  "Mortgages,"  sec  33. 
By  city  or  town,  see  "Municipal   Carpoi 

tions,"  XII  (D). 
Notice  of  meeting  of  board  of  eqnalisadd 

see  "Notice,"  sec  1. 
Notice  of  tax  sale  by  publication*  eee  Td 

lication,"  sec  2. 
Recovery  of  taxes  paid  in  actioo   to  qui 

tiUe,  see  "Quieting  TiUe,"  sea  32. 
Tax  deed  as  evidence,  see  "Qoietins  Titk 

sees.  27-29. 
Tax  sale  as  cloud   on  title,  see    'X^uiedi 

Title,"  sec.  4.  1 

Right    to    maintain    replevin    for    propen 

taken  for  tax  assessment,  see  "Replevinj 

sec.  3. 
Assessment  and   levy  of  school    taxes,  M 

"Scho(ds  and  School  DistHcts,"  sees.  14-K 
Effect  of  partial  invalidity  of  act,  see  '*Sta 

utes,"  sec.  33. 
Local  or  special  laws  as  to,  see  "Statutes. 

sec.  45. 
Strict  construction  of  statutes    relating  i 

tax  titles,  see  "Statutes,"  see.  95. 
Payment  of  taxes  as  giving  rlgrbt  to  subn 

gation,  see  "Subrt^ation,"  sec  2. 
Publication  of  notice  of  tax  sale  on  Sunda) 

see  "Sunday,"  sec.  2. 
Acquisition   of   tax  title   by   co-tenant,  » 

"Tenancy  in  Common,"  sec  8. 
Payment  by  one  co-tenant  on  common  prop 

erty,  see  "Tenancy  in  Common/*  see.  1^ 
Admission    of   tax   deeds   in    evidence,  £«^ 

"Trial,"  sec.  30. 
Payment  of  taxes  as  between    vendor  an^ 

purchaser,   see   "Vendor  and   Porchaaer/ 

sec  29. 
Recovery  for  work  in  publication  of  delifr 

quent  tax  list,  see  "Work  and  Labor."  sk 

11. 

L  NATUR£  AND  EXTENT  OF  POWEK  IS 
GENERAL. 

§  1.    Power  of  state. 

(a)  The  taxing  power  does  not  extend, 
under  the  constitution,  to  local  or  special  as- 
sessments, except  under  the  constitutiona] 
rule  of  uniformity  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  th« 
authority  levying  the  tax. — ^Palmer  v.  Way, 
6  C.  107. 

(b)  A  state  has  the  right  to  tax  asj 
personal  property  found  within  its  jQri8dl^ 
tion,  without  regard  to  the  place  of  the 
owner's  domicile. — ^Denver  lb  Rio  G.  R  Ca 
T.  Church,  17  C.  1,  28  P.  468,  81  Am.  St  Bep. 
252. 

(c)  While  the  power  to  collect  taxes  od 
property  and  to  require  a  license  on  busi- 
ness rests  in  the  state,  it  must  be  exercised 
so  as  not  to  violate  the  federal  con8titutt<BL 
—Smith  V.  Parr,  46  C.  364,  104  P.  401. 

§  t.    Power  of  legisUture  in  genenO. 

(a)  It  is  a  fundamental  rule  that  it  be- 
longs to  the  legislative  department  to  de- 
termine the  persons  and  objects  to  be  taxed, 
and  to  provide  the  necessary  mode  and  pro* 
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lions  to  make  the  law  effective;  also,  that 
eat  caution  is  to  be  exercised  In  enacting 
law  impoelng  taxation,  in  order  to  arrive 
the  intention  of  the  law-giver,  for  it  is 
eintentioii  that  is  to  be  enforced. — Stanley 
UtUe  Pittabnrg  Min.  Co.,  6  C.  415. 

(b)  The  imposition  of  a  tax  is  a  legisla- 
re  act,  and  the  prop^ty  to  be  taxed,  as 
an  as  the  mode  of  taxation,  is  subject  to 
Sislative  control. — Carlisle  v.  Pullman  P. 

Co.  S  C  320,  7  P.  164. 

(c)  The  general  assembly  exercises  su- 
reme  control  over  the  collection  of  the 
iblic  revenue,  save  as  their  powers  are 
mited  by  the  constitution.-— Questions  of 
le  Goremor  (Opinion  of  Justices),  In  re,  55 
.  17.  123  P.  660. 

(d)  The  power  of  taxation  is  an  incident 
)  BOTereignty,  and  belongs  to  the  legisla- 
iTe  department  to  determine  the  persons 
Bd  objects  to  be  taxed  subject  to  consti- 
itional  limitations,  and  to  provide  the  nec- 
aary  mode  and  provisions  for  making  the 
iw  effective.— Bd.  of  Com'rs  of  Arapahoe 
Jwmty  V.  Rocky  Mt.  News  Ptg.  Co.,  15  A. 
»,  SI  P.  494. 

1  Proptrty  of  corporations  created  by  other 
itttes. 

(a)  Sleeping  cars  used  on  the  railroads 
»( the  state,  though  owned  by  a  foreign  cor- 
poration not  having  an  office  or  place  of 
Muineas  in  the  state,  are  taxable  by  the 
Kate,  though  not  by  the  counties  through 
»Mch  they  pass. — Carlisle  v.  Pullman  Pal. 
Car  Co.,  8  C.  320.  7  P.  164,  54  Am.  St.  Rep. 
BBS. 

{1  Ddesttion  of  power. 

(t)  Sec.  3,  art  X.  of  the  constitution, 
prwcribes  the  rule,  and  sec.  7  authorizes  the 
legislature  to  delegate  the  power  of  impos- 
ing taxes  for  corporate  purposes,  to  the  sev- 
eral political  subdivisions  of  the  state.— 
Pahner  v.  Way,  6  C.  107. 

!$.  Conatmction  of  revenue  acts. 

(&)  It  Is  a  settled  rule  in  the  inter- 
pretation of  revenue  laws,  that  in  case  of 
doubt  or  ambiguity,  the  construction  must 
be  in  favor  of  the  public. — Gomer  v.  Chaffee, 
6  C.  314. 

(b)  A  well-settled  rule  of  statutory  con- 
action  is,  that  the  intent  of  the  leglsla- 
twe,  if  it  can  be  ascertained,  is  to  govern 
vbenerer  doubts  arise  as  to  the  meaning  of 
words  employed.  Chief  among  the  con- 
Jjderatlons  to  be  weighed  in  the  construc- 
TOtt  of  a  statute  are  the  objects  to  be  ac- 
JwnpUihed,  the  evils  to  be  remedied,  and 
the  eircnmstances  under  which  it  was 
awted.  This  rule  is  applicable  to  the  con- 
wnictlon  of  revenue  laws.— Carlisle  v.  Pull- 
man PaL  Car  Co.,  8  C.  820,  7  P.  164. 

U)  An  act  framed  in  the  interest  of  the 
pnbKc  revenue  and  in  the  exercise  of  the 
™g  power  can  only  be  challenged  upon 
2^mo8t  clear  and  convincing  grounds. — 
fople  ex  rel.  Iron  Silver  Min.  Co.  v.  Hen- 
flenjm.  1^  C.  369,  21  P.  144. 

(fl)  And  is  not  to  be  too  strictly  con- 
^wd.-Agger8  v.  People  ex  rel.,  20  C.  348. 
5  P.  S«6;  Oifford  v.  CaUaway,  8  A.  369,  46 
r.  •26, 


II.    CONSTITUTIONAL  REQUIREMENTS 
AND  RESTRICTIONS. 

§  6.    Restrictions  as  to  purposes  of  taxation. 

(a)  The  general  assembly  is  prohibited 
by  sec.  7  of  art  X  from  imposing  taxes  for 
any  other  than  state  purposes. — House  Bill 
No.  270,  In  re,  9  C.  635,  21  P.  476. 

§  7.    Equality  and  uniformity. 

(a)  Uniformity  in  the  mode  of  making 
assessments  is  essential  to  uniformity  of 
taxes. — Catron  v.  Archuleta  County,  18  C. 
553,  33  P.  513. 

(b)  Sees.  3,  4  and  5,  art.  X  of  the  con- 
stitution do  not  attempt  to  classify  property 
for  taxation,  and  the  only  limitation  con- 
tained in  either  section  upon  the  method  of 
taxing  property  is  with  respect  to  ditches, 
etc.,  used  in  a  certain  way.  There  is  no 
constitutional  restriction  against  the  legisla- 
ture classifying  property  for  taxation  and 
providing  methods  of  taxation  so  long  as 
the  discrimination  is  based  upon  the  nature 
or  use  of  property  Justifying  it.  The  uni- 
formity and  equality  enjoined  by  the  con- 
stitution require  only  that  the  same  means 
and  methods  be  applied  impartially  to  all 
the  constituents  of  each  class  so  that  it 
operates  equally  and  uniformly  upon  all  per- 
sons and  corporations  in  similar  circum- 
stances.— Ames  V.  People  ex  rel.  Temple,  26 
C.  83,  56  P.  656. 

§  8.    In  generaL 

(a)  Under  the  constitution  there  is  but 
one  mode  of  taxation  provided.  Taxes  levied 
under  this  mode  must  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and 
must  be  assessed  upon  all  the  property  ac- 
cording to  its  Just  valuation. — Palmer  v. 
Way,  6  C.  106;  Catron  v.  Archuleta  County, 
18  C.  553,  33  P.  513. 

(b)  The  act  (Sess.  Laws  1897,  p.  259) 
providing  a  method  for  ascertaining  the 
average  number  of  cars  in  use  in  the  state 
and  owned  by  individuals  or  corporations 
other  than  railroad  companies  operating  a 
line  of  railroad,  is  not  in  violation  of  tho 
rule  of  uniformity  of  taxes  enjoined  by  sec. 
3*  art.  X,  of  the  constitution  because  it  ex- 
cepts from  its  operation  cars  belonging  to 
railroad  companies  operating  a  line  of  rail- 
road in  the  state. — Am.  Refrlg.  Transit  Co. 
v.  Adams.  28  C.  119,  63  P.  410. 

(c)  The  constitutional  provision  limiting 
the  rate  of  taxation  for  state  purposes  to 
four  mills  on  each  dollar  of  valuation,  ap- 
plies only  to  taxes  levied  upon  property, 
and  does  not  prohibit  the  levying  of  occupa- 
tion or  privilege  taxes,  and  sees.  18  and  19 
of  the  revenue  act  of  1902,  requiring  all  per- 
sons engaged  in  the  sale  of  liquor  to  pay  an 
annual  license  fee  and  secure  a  license  from 
the  state  treasurer,  and  providing  a  penalty 
for  selling  liquors  without  such  license,  are 
not  in  violation  of  the  provisions  of  the 
constitution  in  that  respect. — Parsons  v.  Peo- 
ple, 32  C.  221,  76  P.  666. 

(d)  Sec.  3,  art.  X,  constitution  of  Colo- 
rado, requires  taxes  to  be  uniform  on  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and 
that  they  shall  be  levied  and  collected  under 
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general  laws  which  shall  prescribe  such  reg- 
ulations as  shall  secure  a  just  valuation 
of  all  property,  real  and  personal,  and  while 
it  is  true  that  sec.  3769,  Mills'  Ann.  Stats., 
provides  that  all  property  subject  to  taxa- 
tion shall  be  assessed  at  its  full  cash  value, 
yet  if  the  assessor  or  other  taxing  officer, 
systematically  or  intentionally  violates  this 
rule  and  uniformly  assesses  the  property  in 
his  county  at  less  than  its  cash  value,  he 
may  not  discriminate  against  other  tax- 
payers or  species  of  property  by  adopting  a 
higher  valuation,  though  in  doing  so  he  com- 
plies with  the  rule  prescribed  In  the  stat- 
utes.— First  Nat.  Bank  of  Denver  v.  Board  of 
County  Com'rs  of  Montrose  Co.,  36  C.  265, 
84  P.  1111. 

(e)  A  tax  is  void  which  imposes  a  tax 
in  regard  to  merchandise  that  is  sold  from 
a  store-room,  exempting  chattels  which  are 
customarily  sold  in  another  manner. — 
Leonard  ▼.  Reed,  46  C.  307,  316,  104  P.  410. 

(f)  A  statute  which  imposes  a  tax  upon 
goods  offered  for  sale,  and  makes  no  like 
imposition  upon  like  goods  which  are  not 
placed  on  the  market,  violates  the  require- 
ments of  sec.  3,  art.  X,  of  the  state  constitu- 
tion.—Id.;  Spaulding  v.  Patterson,  46  C.  817, 
104  P.  418. 

(g)  Sec.  3,  art.  X,  of  the  constitution, 
providing  that  all  taxes  shall  be  uniform,  is 
applicable  only  to  a  direct  ad  valorem  tax 
on  property,  and  not  to  a  tax  upon  privileges 
or  occupations. — American  Smelting  ft  Re- 
fining Co.  V.  People,  34  C.  240,  82  P.  631. 
Reversed  27  S.  Ct  198,  204  U.  S.  103,  51 
L.  Ed.  393. 

§9.    Subjects  of  taxation. 

(a)  The  constitution  (art  X,  sec.  3)  re- 
quires uniformity  of  taxation  upon  valua- 
tion.— Denver  City  Ry.  Co.  v.  Denver,  2  A. 
34,   30   P.    1048. 

(b)  But  this  refers  to  property  only  and 
not  to  a  tax  on  privileges  and  occupations. 
—Denver  City  Ry.  Co.  v.  Denver,  21  C.  350, 
41  P.  826. 

§10.  Classification  of  subjects  and  uni- 
formity as  to  subjects  of  same  class, 
(a)  Sec.  65  of  the  revenue  act  of  1902 
(Sess.  Laws  1902,  p.  73)  requiring  foreign 
corporations  to  pay  an  annual  license  tax, 
based  upon  the  amount  of  capital  stock, 
for  the  privilege  of  doing  business  in  this 
state,  is  in  form  an  excise  tax  and  is  a  tax 
on  the  business  of  foreign  corporations  levied 
for  the  purposes  of  state  revenue  and  is  not 
a  direct  tax  on  property. — American  Smelt- 
ing and  Refining  Co.  v.  People  ex  rel.,  34  C. 
240,  82  P.  531.  Reversed  27  Sup.  Ct.  198, 
204  U.  S.  103,  51  L.  Ed.  393. 

§  11.    Poll  or  capitation  tax. 

(a)  The  different  constitutional  and 
statutory  provisions  touching  the  military 
poll  tax  are  considered  and  construed  in  the 
opinion.— People  y.  Ames,  24  C.  422.  51  P. 
426. 

(b)  The  constitutionality  of  the  poll  tax 
upheld,  with  review  of  statutes  and  practice 
In   its  collection. — Id. 

§13.    Double  taxation. 

(a)  The  act  of  April  11,  A.  D.  1903  (Laws 
1903,  408),  h^  the  effect  to  impose  a  double 


tax  upon  the  same  goods,  and   is   Toid 
Leonard  v.  Reed,  46  C.  307,  313.  104  P.  4 

§13.    Limitation  of  rate  or  amount. 

(a)  The  act  of  1885,  declaring  a  tax 
four  mills  for  state  purposes,  does  nat 
peal,  by  implication,  general  etatnt^  ac 
15,  2243,  2444,  2881,  3108,  3167,  34&6,  deci 
ing  rates  of  taxation  for  various  state 
stitutions,  but  those  rates  should  be  extend 
in  separate  columns  of  the  tax  list,  a^^ 
ducted  from  the  aggregate  rate  of  foar  mil 
and  the  remainder  of  that  rate  extended 
the  colunm  of  the  list  in  which  asaessme 
for  taxes  to  be  applied  to  the  expenses 
the  state  government  are  placed. — People  j 
reL  Thomas  v.  Scott,  9  C.  422,  12  P.  608. 

(b)  It  is  provided  by  the  constltutl* 
that  the  rate  of  taxation  for  state 
poses  shall  not  exceed  four  mills  on  eai 
dollar  of  valuation.  Special  levies  are 
be  taken  into  consideration  in  determini^ 
the  aggregate  which  is  so  limited  to  foi 
mills. — ^People  ex  rel.  University  v.  Sta 
Board  of  Bqualization,  20  C.  220,  37  P. 

(c)  The  legislature  having  power  to  I 
taxes  aggregating  four  mills  on  the  dolk 
its  mandates  must,  if  not  contrary  to 
stitutional  requirements,  be  enforced  uni 
that  limit  is  reached.  The  power  beii 
then  exhausted,  further  levies  cannot 
made. — Id. 

(d)  When  the  total  levies  agsr^ate  mol 
than  four  mills  on  the  dollar,  it  is  t| 
duty  of  every  officer  connected  vrith  the  Ic^ 
and  collection  of  revenue  to  refrain  frol 
doing  any  act  which  falls  within  the 
hibition  of  the  constitution. — Id. 

(e)  The   purpose,   whether   ordinary 
extraordinary,  for  which,  and  not  the  ai 
thority,   whether   the   general  assembly 
the  people,  by  which  a  state  debt  is  createi 
is  the  true  test  for  determining  whether  i\ 
payment  is  to  be  provided  for  by  taxalioi 
within,  or  beyond,  the  rate  prescribed  by 
constitution  for  state  purposes. — State 
of  Equalization,  In  re,  24  C.  446,  61  P.  4a 

(f)  In  the  absence  of  a  limitation  in  th 
constitution,  the  power  of  the  genial 
sembly  in  matters  of  taxation  is  plenary. 
There  being  no  such  restriction  upon  taxa- 
tion for  suppressing  an  insurrection,  the 
legislature  may  appropriate  any  sum  re- 
quired for  such  purpose,  and  levy  any  rate 
necessary  to  pay  the  same. — Id. 

§  14.    Taxes  for  special  purposes. 

(a)  Under  the  constitution  of  this  state 
(art.  X,  sec.  11),  providing  that,  when  the 
assessed  value  of  property  in  the  state  shall 
have  reached  $100,000,000,  the  tax  for  •'state 
purposes"  shall  not  exceed  four  mills  per 
dollar  of  valuation,  rates  of  taxation  for 
state  purposes  aggregating  five  and  seven- 
teen-thirtieths  mills  per  dollar,  declared 
after  the  assessed  value  of  property  in  the 
state  had  reached  $100,000,000,  are  in  excess 
of  the  constitutional  limit,  although  only 
four  mills  thereof  is  declared  to  be  for  state 
purposes,  and  the  remainder  is  for  the  sup- 
port of  state  institutions  authorized  by  the 
constitution.— -People  ex  reL  Thomas  v. 
Scott,  9  C.  422,  12  P.  608. 

(b)  The  act  of  April  7.  1885.  declaring  a 
tax  of  four  m)lls  for  pta^e  purposes,  doee 
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not  repeal  by  implication  Gen.  SUt.,  sees.  16, 
2243,  2244,  2281,  3108,  3167,  3456,  declaring 
rates  of  taxation  for  various  state  institu- 
tions, but  those  rates  should  be  extended  in 
separate  columns  of  the  tax  list,  and  de- 
ducted from  the  aggregate  rate  of  four  mills, 
and  the  remainder  of  that  rate  extended 
in  the  column  of  the  list  in  which  assess- 
ments for  taxes  to  be  applied  to  the  ex- 
penses of  the  state  government  are  placed. 
—Id. 

(c)  Any  legitimate  expenditure  of  the 
state,  necessary  to  be  provided  for  by  a 
state  tax,  is  a  "state  purpose,"  and  the  tax 
to  be  provided  is  a  tax  for  a  "state  purpose." 
— Id. 

(d)  The  legislature  may  levy  a  special 
tax,  if  necessary,  in  excess  of,  and  in  addi- 
tion to,  the  four  mill  rate  for  state  purposes, 
to  pay  the  interest  and  principal  of  insur- 
rection bonds. — State  Board  of  Equalization, 
In  re,  24  C.  446,  51  P.  493. 

(e)  Indebtedness  contracted  and  bonds 
issued  for  the  capitol  building  and  to  meet 
casual  deficiencies  in  the  revenue  of  the 
state,  fall  within  the  ordinary,  not  the 
extraordinary,  expenses  of  the  state,  and  a 
tax  levied  to  pay  the  interest  and  principal 
of  such  bonds  must  be  included  in,  and 
form  a  part  of,  the  four  mills  general  levy 
for  state  purposes. — Id. 

(f)  The  purpose,  whether  ordinary  or 
extraordinary  for  which,  and  not  the  au- 
thority, whether  the  general  assembly  or 
the  people,  by  which,  a  state  debt  is  created, 
is  the  true  test  for  determining  whether  its 
payment  is  to  be  provided  for  by  taxation, 
within,  or  beyond,  the  rate  prescribed  by 
the  constitution  for  state  purposes. — Id. 

§  15.    —  Poll  or  capitation  tax. 

(a)  The  limitation  contained  in  sec.  11, 
art.  X,  of  the  constitution  is  as  to  the  rate 
of  taxation  on  property  for  state  purposes 
only,  and  does  not  abridge  the  power  of  the 
legislature  to  provide  for  the  levy  of  a  mili- 
tary poll  tax.— People  v.  Ames,  24  C.  422.  51 
P.  426. 


la 


LIABILITY  OF  PERSONS  AND 
PROPERTY. 


(A)      PRIVATE   PERSONS   AND   PROP- 
ERTY IN  GENERAL. 

§  16.    Nature  and  grounds  of  liability. 

(a)  Taxation  operates  upon  a  community 
or  upon  a  class  of  persons  in  a  community 
and  by  same  rule  of  apportionment. — Palmer 
V.  Way.  6  C.  107,  115. 

(b)  The  holder  of  a  certificate  of  tax 
sale  is  not  bound  to  prove  up  his  claim  as  a 
creditor.  The  appointment  of  a  receiver 
does  not  afTect  the  taxable  status  of  the 
property  involved. — Rice  v.  Jerome,  97  P. 
719. 

§  17.    Nature  of  property. 

(a)  The  constitution  and  the  laws  passed 
in  pursuance  thereof,  subject  to  taxation 
all  property,  real  and  personal,  within  the 
state  and  not  expressly  exempted  by  law. — 
Carlisle  v.  Pullman  Pal.  Car  Co.,  8  C.  320, 
7  P.  164. 

(J))     Propert7  wifjiin  the  meaning  of  fll>e 


constitution  and  statutes  providing  for  taxa- 
tion is  to  be  taken  in  its  broad  and  gen- 
eral sense,  and  to  constitute  property  which 
is  subject  to  ownership  as  the  terms  are 
used  in  their  broad  sense  there  must  exist 
the  exclusive  right  to  alienate  or  transfer, 
as  well  as  the  right  to  use  and  enjoyment. 
— Bd.  of  Com'rs  of  Arapahoe  County  v. 
Rocky  Mt  News  Ptg.  Co.,  15  A.  189.  61  P. 
494. 

(c)  Membership  in  or  contract  with  the 
Associated  Press  by  the  publisher  of  a  news- 
paper is  not  property  subject  to  taxation 
within  the  meaning  of  the  constitution  and 
statutes  providing  for  taxation  of  property. 
Neither  is  such  membership  or  contract  sub- 
ject to  taxation  under  the  statute  providing 
for  the  assessment  of  credits. — Id. 

§18.    Real  property  in  generaL 

(a)  Water  mains,  pipes  and  hydrants 
laid  in  the  public  streets  and  alleys  of  a 
city,  and  the  machinery  connected  therewith 
and  necessary  to  the  operation  of  a  water- 
works plant,  are  realty  for  the  purpose  of 
taxation. — Colo.  Fuel  ft  Iron  Co.  v.  Pueblo 
Water  Co.,  11  A.  352,  53  P.  232. 

§  19.    Mines,  mining  rights  and  minerals. 

(a)  There  can  be  no  doubt  that  the  net 
proceeds  of  mines  in  this  state  are  subject 
to  taxation.  But  in  order  to  properly  assess 
them,  statutory  provision  is  required.  The 
constitutional  provision  is  not  self -executing. 
—Little  Pittsburg  M.  Co.  v.  Stanley,  2  C. 
L.  R.  82.     Aflirmed,  6  C.  415. 

(b)  Mines  belonging  to  the  first  class 
are  to  be  valued  according  to  the  peculiar 
method  specified  by  statute  in  relation  there- 
to. Mines  of  the  se<^ond  class  are  to  be 
assessed  in  the  manner  provided  for  the  as- 
sessment of  other  taxable  realty. — People  ex 
rel.  Iron  Silver  Min.  Co.  v.  Henderson,  12  C. 
369,  21  P.  144. 

(c)  The  statutory  provision  relating  to 
the  assessment  of  contiguous  claims  refers 
exclusively  to  contiguous  producing  claims 
of  the  same  owner. — Id. 

(d)  All  mining  property  is  by  statute 
subjected  to  taxation.  For  the  purpose  of 
assessment  it  is  divided  in  two  classes: 
First,  mines  producing  annually  upwards  of 
$1,000;  second,  non-producing  claims,  includ- 
ing those  that  produce  something,  but  less 
than  $1.000.— Id. 

(e)  The  general  revenue  act,  for  the  pur- 
pose of  taxation,  divides  mining  property 
into  two  classes — producing  and  non-produc- 
ing mines;  and  having  provided  a  specific 
method  of  ascertaining  the  valuation  of  pro- 
ducing mines  without  specifying  any  method 
for  non-producing  mines,  in  ascertaining  the 
value  of  non-producing  mines  the  assessor 
must  resort  to  the  same  method  employed 
in  fixing  the  value  of  other  real  estate. — 
Pilgrim  Consol.  M.  Co.  v.  Board  Com'rs  of 
Teller  County.  32  C.  334,  76  P.  364. 

(f)  In  assessing  non-producing  mines  for 
taxes,  the  assessor  may  not  put  a  greater 
valuation  upon  such  mines  than  the  mini- 
mum valuation  placed  upon  similarly  situ- 
ated and  more  valuable  producing  mines  by 
the  specific  method  prescribed  in  the  rev- 
enue act. — Id. 

(g)  Under  2  Mills'  Ajphi.  3tats.,  sees.  3222- 
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8226  (Seas.  Laws  1887,  pp.  340-341),  all 
mines  and  mining  property  bearing  precious 
metals,  whether  held  under  patent,  applica- 
tion for  patent  or  mining  location,  are  sub- 
ject to  taxation.  By  sec.  3225,  the  posses- 
sion is  the  subject  of  assessment,  and  a  sale 
to  enforce  payment  of  delinquent  taxes, 
under  the  general  revenue  laws  of  the  state, 
passes  the  title  and  right  of  possession  to 
the  purchaser. — ^Wood  v.  McCombe,  37  C. 
174,  180,  86  P.  319. 

ftO.    Ditches,  water  rights  and  water  works. 

(a)  Construction  of  the  clause  that 
ditches  shall  not  be  separately  taxed. — Em- 
pire Land  ft  Canal  Co.  y.  County  Treasurer, 
1  A.  20e,  28  P.  482. 

(b)  Under  our  statutes,  sec  2830  (2 
Mills'  Ann.  Stats.,  sec  2782),  and  irrespec- 
tive of  such  statute»  water  mains,  pipes  and 
hydrants  laid  in  the  public  streets  and  alleys 
of  a  city,  and  the  machinery  connected  there- 
with and  necessary  to  the  operation  of  a 
water  works  plant,  are  realty  for  the  pur- 
poses of  taxation. — Colorado  Fuel  ft  Iron  Co. 
V.  Pueblo  Water  Co.,  11  A.  362,  63  P.  232. 

§21.    Personal  property  in  generaL 

(a)  For  the  purpose  of  taxation,  personal 
property  may  be  separated  from  its  owner 
and  he  may  be  taxed,  on  its  account,  wher- 
ever it  is,  although  that  may  not  be  the 
place  of  his  domicile. — ^Hall  v.  Am.  Refrig- 
erator Transit  Co.,  24  C.  291,  61  P.  421. 

§8t.    Railway  or  sleeping  cars. 

(a)  Property  having  a  transitory  situs 
is  liable  to  taxation.  This  test  applied  to 
taxing  sleeping  cars. — Carlisle  v.  Pullman 
Pal.  Car  Co.,  8  C.  320,  7  P.  164. 

(b)  Also  to  refrigerator  cars. — Hall  v. 
Am.  Refrig.  Transit  Co.,  24  C.  291,  61  P. 
421. 

(c)  Sleeping  cars  owned  by  a  foreign 
corporation,  and  used  on  railroads  in  Colo- 
rado, are  taxable  by  the  state;  not,  however, 
by  the  county. — Carlisle  v.  Pullman  Palace 
Car  Co.,  8  C.  320.  7  P.  164. 

(d)  The  purposes  of  the  statute  provid- 
ing for  the  assessment  of  railroad  prop- 
erty are  apparent — that  the  entire  property 
employed  by  railroad  corporations  in  this 
state  is  to  be  subjected  to  taxation  by  a  mode 
convenient  and  equitable  to  all  concerned. — 
Id. 

(e)  Sec.  8,  art.  I,  of  the  federal  constitu- 
tion, which  confers  power  upon  congress  to 
regulate  commerce  among  the  several  states, 
does  not  inhibit  the  taxation  by  a  state  of 
railway  cars  found  within  its  borders,  though 
in  the  transaction  of  business  they  pass 
into  adjoining  states  and  territories. — Den- 
ver ft  Rio  G.  R.  Co.  V.  Church,  17  C.  1,  28 
P.  468. 

(f )  The  phrase  "exclusively  used,"  in  sec. 
2,  p.  322,  1886,  does  not  limit  the  action  of 
the  board  to  such  rolling  stock  as  always  re- 
mains under  its  Immediate  control.  The 
authority  of  the  board  includes  cars  which 
in  performing  their  regular  journeys  pass 
out  of  the  state  and  become  temporarily 
useful  in  operating  other  railroads. — Id. 

(g)  Railroad  cars  owned  by  foreign  cor- 
porations and  used  and  employed  in  this 
3tAte  are  subject  to  taxation  and  where  the 


number  of  such  cars  within  the  state  Is  em 
tinually  changing  the  state  board  of  eq:iiiM 
zation  has  a  right  to  base  its  aaeessa 
on  an  appraisement  and  valuatton.  of  iM 
average  number  habitually  used  and  em* 
ployed. — American  Refrigerator  Transit  On. 
V.  Adams,  28  C.  119,  63  P.  410. 

§28.    Cattle  herded  in  two  conaties. 

(a)  Where  the  owner  of  a  herd  of  cattitf 
permits  them  to  run  in  two  counties,  ft  it, 
his  duty  to  make  return  to  the  asseasoo 
of  both  counties,  showing  the  number  he* 
owned  running  in  each  on  the  first  dax  of 
May.  Failing  to  do  so  the  assessors  may  act 
upon  such  means  of  knowledge  as  they  pes- 
sess  in  making  the  assessment  The  owner, 
if  aggrieved,  may  present  the  facts  to  the 
board  oi  county  commissioners. — Price  t. 
Kramer,  4  C.  646;  Metcalf  v.  Fisher,  2  A 
376,  31  P.  176. 


S«4. 


—  Property  temporarily  within  jszis- 
diction. 


(a)  Property  having  a  transitory  situs 
is  liable  to  taxation. — Carlisle  v.  Pullman 
Pal.  Car  Co.,  8  C.  320.  7  P.  164;  HaU  ?. 
American  Refrig.  Transit  Co.,  24  C.  291,  51 
P.  421. 

(b)  Under  sec.  3927t,  Mills'  Ann.  Stats. 
Rev.  Supp.  Colo.,  live  stock  brought  into  a 
county  between  September  Ist  and  Decem- 
ber 31st  of  one  year,  and  shipped  out  be- 
tween January  Ist  and  April  Ist  of  the  suc- 
ceeding year,  is  taxable  in  that  county  for 
the  latter  year.— Atchison,  T.  ft  S.  F.  R.  Ca 
V.  Sullivan,  173  F.  468. 

§85.  Particular  estates  or  interests  in  prop- 
erty, 
(a)  The  owner  of  an  undivided  half  in- 
terest in  personal  property,  in  posaessicvi  of 
the  whole  of  it,  is  liable  for  the  entire  tax 
upon  it,  and  is  not  released  from  that  lia- 
bility by  the  payment  of  one>half  of  the  tax 
upon  the  whole.— Chapin  v.  Streeter.  124  U. 
S.    360. 

§86.    Property  of  non-residents. 

(a)  A  promissory  note  due  from  a  resi- 
dent of  Colorado  to  a  resident  of  California. 
is  in  no  legitimate  sense  the  property  of 
the  debtor,  and  is  not  subject  to  taxation 
under  the  laws  of  Colorado,  although  the 
note  is  secured  by  trust  deed  upon  real 
estate  within  the  jurisdiction  of  the  taxing 
pqwer.— Arapahoe  County  v.  Cutter,  3  C.  349. 

(b)  Lands  belonging  to  citizens  of  the 
United  States  residing  without  this  state 
cannot  be  taxed  higher  than  lands  belonging 
to  residents  thereof. — Catron  v.  Bd.  Com'rs 
Archuleta  County,  18  C.  663,  33  P.  613. 

(c)  Promissory  notes,  mortgages  and 
deeds  of  trust  due  from  residents  of  Colo- 
rado to  nonresidents  are  not  subject  to  taxa- 
tion in  Colorado. — Hathaway  v.  Choury,  14 
A.  478,  60  P.  674. 

(d)  To  make  money  of  nonresidents  tax- 
able under  sec.  3924,  Mills'  Ann.  Stats.,  it 
must  be  shown  that  the  money  is  kept  and 
used  and  loaned  within  the  state  for  the  pur- 
poses of  investment  and  profit  To  show 
that  a  nonresident  loaned  money  in  the  state 
and  sent  the  notes  to  the  state  for  collec- 
tion is  not  enough  tp  make  Buch  moncj  or 
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notes  subject  to  taxation  in  the  state.  It 
must  appear  that  the  money  Is  kept  in  the 
state  for  business  purposes,  loaning,  collect- 
ing, reinvesting  and  using  for  profit. — Id. 

§  27.    Persons  or  property  erroneously  left  un- 
taxed. 

(a)  The  assessor  has  power,  and  it  is 
his  duty,  under  sec.  3820,  Mills'  Ann.  Stats., 
when  it  is  discovered  that  certain  special 
taxes  upon  particular  property  have  been 
omitted  from  the  assessment  book,  to  place 
the  same  upon  his  book  with  all  arrearages 
which  should  have  been  assessed  in  former 
years,  notwithstanding  the  property  had  been 
regularly  listed  and  the  omission  consisted 
only  in  failing  to  extend  the  special  levy. — 
Aggers  V.  People  ex  rel.  Town  of  Montclair, 
20  C.  348,  38  P.  886. 

(b)  By  sec.  3816  of  Mills'  Ann.  State., 
the  county  assessor  is  required  to  submit  to 
the  county  commissioners  a  complete  assess- 
ment of  his  county;  by  sec.  3824  he  shall, 
upon  discovery,  assess  any  property  which 
has  been  concealed,  removed,  transferred  or 
misrepresented  by  the  owner;  by  sec.  3820 
he  shall,  when  discovered,  assess  all  prop- 
erty  which,  for  any  reason,  has  been  omitted 
for  any  year  or  series  of  years;  by  sec.  902 
the  county  treasurer  is  made  collector  of 
taxes;  by  sec.  903,  where  the  assessor  has 
failed  to  assess  and  place  upon  the  tax  roll 
any  property,  the  county  treasurer  may  make 
the  assessment  and  extend  the  tax;  by  sec. 
3852  it  is  made  the  duty  of  the  county  treas- 
urer to  collect  taxes;  by  other  sections  he  is 
given  the  power  to  collect  by  distraint  and 
sale,  and  in  proper  cases  it  has  been  the  prac- 
tice for  him  to  bring  suit  in  his  official  ca- 
pacity where  no  other  method  is  available. 
Held,  since  the  express  power  to  discover 
omitted  unassessed  property  resides  in  the 
county  assessor  and  county  treasurer,  and  no 
express  power  whatever  has  been  given  to 
the  county,  in  ite  Corporate  capacity,  with  re- 
spect to  assessing  or  collecting  taxes,  that  no 
implied  power  is  given  the  board  of  county 
commissioners,  as  a  corporate  body,  to  dis- 
cover omitted  property  or  to  make  a  valid 
contract  with  others  to  do  so,  and  such  a 
contract  is  ultra  vire9, — Chase  v.  Boulder 
County,  37  C.  268,  86  P.  1011. 

(B)   CORPORATIONS  AND  CORPORATE 
STOCK  AND  PROPERTY. 

§  88.    Property  used,  but  ownership  in  another. 

(a)  By  sec  10.  art.  X,  of  the  constitution, 
corporations  using  personal  property  in 
carrying  on  their  business  are  declared  sub- 
ject to  taxation  thereon,  though  such  use  be 
not  united  with  the  ownership. — Denver  ft 
Rio  G.  R.  Co.  V.  Church,  17  C.  1,  28  P.  468. 

(b)  A  domestic  railway  corporation 
using  and  operating  cars  may  be  required 
to  pay  the  taxes  thereon,  though  the  ex- 
clusive ownership  be  in  a  foreign  corpora- 
tion with  its  domicile,  principal  office  and 
principal  place  of  business  in  another  state. 
—Id. 

§88.    Building  and  loan  associations. 

(a)  A  savings  association  which  deals 
only  with  ite  members  and  which  issues 
jiU>ck  tp  ite  membera,  which  stocky  with  ihe 


earnings  or  profite  thereon,  is  payable  to  the 
stockholders  on  demand,  subject  only  to  the 
right  of  the  association  to  limit  the  aggre- 
gate amount  of  withdrawals  for  any  month 
to  one-half  the  amount  received,  is  not  a 
bknk  or  company  exercising  banking  powers 
or  privileges  within  the  meaning  of  sec.  3789, 
Mills'  Ann.  Stats.,  and  the  withdrawal  value 
of  the  stock  of  the  association  held  by  ite 
stockholders  is  a  debt  of  the  association 
which  it  is  entitled  to  deduct  from  the 
amount  of  ite  credite  in  listing  the  same  for 
taxation. — Bd.  Com'rs  Arapahoe  County  v. 
Fidelity  Sav.  Ass'n,  31  C.  47,  71  P.  376. 

§80.    Railroads. 

(a)  Railroad  property  is  by  exceptional 
clauses  to  be  assessed  by  the  state  board  of 
equalization. — People  v.  Eothrop,  3  C.  465. 

(b)  Railroads  are  taxed  by  their  mileage 
valuation. — Carlisle  v.  Pullman  P.  C.  Co.,  8 
C.  320,  329,  7  P.  164. 

(c)  Sleeping  cars,  it  seems,  should  be  a 
part  of  this  valuation. — Id. 

(d)  And  counties  cannot  locally  assess 
them. — Id. 

(e)  The  act  of  the  legislature,  Sess.  Laws 
1891,  p.  290,  providing  for  the  assessment 
of  railroad  property  and  other  property  by 
the  stete  board  of  equalization  is  not  in 
conflict  with  or  inhibited  by  sec  8,  art.  XIV, 
of  the  constitution  providing  for  the  election 
of  county  assessors,  nor  with  sec  6,  art  X, 
referring  to  exemptions. — Ames  v.  People,  ex 
rel.  Temple,  26  C.  83,  66  P.  656. 

(f)  The  constitution,  sec.  10,  art  X,  does 
not  prohibit  the  legislature  from  providing 
for  assessment  as  a  unit  of  all  the  prop- 
erty of  a  railroad  company  used  for  railroad 
purposes,  and  apportioning  the  same 
amongst  counties,  municipalities  and  school 
districts  in  proportion  to  the  number  of 
miles  of  track  therein. — Id. 

(g)  The  act  of  April  1,  1897  (Session 
Laws  1897,  p.  259)  providing  a  mode  of 
ascertaining  the  average  number  of  cars  in 
use  in  the  stete  belonging  to  individuals  or 
corporations  other  than  railroad  companies 
operating  a  line  of  railroad,  is  not  retro- 
spective as  to  taxes  for  the  year  1897  as  such 
cars  were  already  subject  to  texation  and 
this  act  merely  provides  a  method  of  ascer- 
teining  the  average  number  in  use  during 
the  year. — ^Am.  Refrigerator  Transit  Co.  v. 
Adams,  28  C.  119.  63  P.  410. 

(h)  The  act  (Session  Laws  1897,  p.  259) 
is  not  in  violation  of  the  14th  amendment  of 
the  constitution  of  the  United  States  be- 
cause it  fails  to  provide  an  opportunity  for 
the  owners  of  cars  to  be  heard  as  such  an 
opportunity  is  afforded  by  the  act  of  1891 
(Session  Laws  1891,  p.  293).— Id. 

(i)  An  assessment  by  the  local  authori- 
ties, of  the  land  traversed  by  the  railroad, 
without  excepting  the  railroad,  is  unwar- 
ranted; the  texes  levied  under  such  assess- 
ment are  illegal. — Denver  ft  R.  G.  R.  Co.  v. 
Doelz,  49  C.  48,  111  P.  596. 

(j)  The  assessment  law  (Oen.  Stete.,  sec. 
2847)  provides,  In  respect  to  the  texation  of 
railroads,  that  the  "property  shall  be  valued 
at  its  full  cash  value,  and  assessmente  shall 
be  made  upon  the  entire  railway  within  this 
stete,  and  shall  include  the  right  of  way, 
roadbed/'  etc.:    ffeld,  that  the  term  "right 
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of  way/'  as  used  in  the  statute,  does  not 
relate  to  a  mere  Intangible  right  of  cross- 
ing, but  to  the  strip  of  land  upon  which  its 
road-bed  has  been  built — Keener  t.  Union 
Pac.  R.  Co..  31  F.  126. 

(C)    BXBMPTIONa 

§81.    Power  to  exempt  in  general 

(a)  An  act  concerning  road  tax  so 
worded  as  to  exempt  property  within  the 
limits  of  towns  and  cities  is  not  valid. — ^Bd. 
of  Com'rs  of  Gunnison  County  t.  Owen,  7  C. 
467,  4  P.  796. 

(b)  The  legislature  may  fix  the  situs  of 
property  for  taxation  and  an  act  fixing  a 
situs  for  taxation  different  from  the  actual 
physical  situs  is  not  an  exemption  in  contem- 
plation of  the  constitution. — ^Ames  t.  People 
ex  reL  Temple,  26  C.  83,  56  P.  666. 

§83.    Constitutional  provisions. 

(a)  The  provision  in  the  statute  (1879, 
p.  169,  sec.  1)  concerning  taxes  for  road  pur- 
poses, exempting  from  such  taxes  all  prop- 
erty within  the  limits  of  incorporated  towns 
or  cities,  is  in  conflict  with  sees.  3  and  6 
of  art  X  of  the  constitution,  and  is  there- 
fore void. — Board  Com'rs  Gunnison  County 
V.  Owen,  7  C.  467,  4  P.  796. 

(b)  Had  the  legislature  undertaken  to 
commute  this  tax  for  an  equivalent  burden 
to  be  borne  by  cities  and  towns,  or  provided 
that  the  tax  collected  from  property  within 
such  corporations  should  be  expended  on 
the  streets  thereof,  or  declared  that  a  similar 
and  equal  tax  should  be  collected  and  ex- 
pended therein,  the  objection  might  have 
been  obviated. — Id. 

§  88.    Statutory  provisions  in  generaL 

(a)  A  statute  or  contract  limiting  the 
taxing  power  must  be  closely  scrutinized, 
and  no  enlargement  of  its  scope  should  be 
permitted. — County  Com'rs  Jefferson  County 
V.  Colo.  Seminary,  12  C.  497,  21  P.  490. 

(b)  The  statute  which  assumes  to  relieve 
insurance  companies  from  the  payment  of 
taxes  upon  their  personalty  (Laws  1907,  c. 
193,  sees.  16,  17,  18)  is  opposed  to  sec  10, 
art  X,  of  the  constitution  and  void. — Im- 
perial Fire  Ins.  Co.  v.  City  ft  County  of 
Denver,  51  C.  456,  118  P.  970. 

§84.    Exemptions  in  corporate  charters. 

(a)  An  exemption  provision  in  a  speeial 
charter,  the  charter  having  been  accepted 
and  acted  upon,  becomes  a  part  of  the  con- 
tract existing  between  the  corporation  and 
state.  This  contract  cannot  be  impaired  by 
subsequent  legislation,  constitutional  or  stat- 
utory.— County  Com'rs  Jefferson  County  v. 
Colo.  Seminary,  12  C.  497,  21  P.  490. 

§  35.    Ditches,  water  rights  and  waterworks. 

(a)  The  provision  of  the  constitution, 
sec  3,  art  X,  was  adopted  to  relieve  from 
separate  taxation  only  those  canals  which 
are  exclusively  used  for  irrigating  lands 
owned  by  those  who  own  the  canal  in  whole 
or  in  part — Empire  Land  ft  Canal  Co.  v. 
Bd.  Ck)m'rs  Rio  Grande  (bounty,  21  C.  244,  40 
P.  449. 

(b)  If  the  exclusive  use  of  a  canal  is  to 
jrrl^lte  lands  pf  the  corporatip^  8^4  It^ 


shareholders,  it  is  exempt  from  separate  tax- 
ation. If  the  canal  Is  owned  by  the  corpo- 
ration and  individuals,  and  is  exclusively 
used  to  irrigate  their  lands,  it  is  also  exempt 
—Id. 

(c)  If  not  so  exclusively  owned  it  is  not 
exempt — Empire  Land  ft  Canal  Co.  v.  0>unty 
Treasurer,  1  A.  206,  28  P.  482. 

(d)  Where  a  ditch  company  conveyed  to 
the  consumers  under  the  ditch,  water  rights 
by  deeds  which  vested  in  them  the  right  to 
the  perpetual  use  of  a  certain  amount  of 
water  flowing  through  the  ditch  and  with  a 
proviso  that  when  the  company  had  sold  wa- 
ter rights  to  the  extent  of  the  carrying  ca- 
pacity of  the  ditch,  the  ditch  system  should 
be  turned  over  to  the  holders  of  water  rights, 
so  long  as  the  company  retains  an  interest 
in  the  ditch  with  water  rights  unsold  it  is 
not  exempt  from  taxation  under  the  consti- 
tution and  statutes  exempting  ditches  owned 
and  used  by  individuals  or  corporations  for 
irrigating  lands  owned  by  such  individuals 
or  corporations,  or  the  individual  members 
thereot — Murray  v.  Montrose  County,  28  C. 
427,  66  P.  26. 

§  86.    Mines  and  mining  daims. 

(a)  The  adoption  of  the  amendment  of 
sec  3  of  art  X  of  the  constitution  did  not 
extend  the  period  of  exemption  limited  for 
the  taxation  of  mining  property  beyond  the 
period  provided  in  the  original  section. — 
Taxation  of  Patented  Mining  Lands,  In  re, 
9  C.  622,  21  P.  471. 

(b)  Legislation  is  necessary  to  render 
effective  sec.  3  of  art  X  of  the  constitution, 
providing  for  the  taxation  of  patented  min- 
ing lands. — Id. 

(c)  The  constitution  exempted  mining 
property  (except  net  proceeds  and  surface 
improvements)  from  taxation  for  ten  years. 
After  that  period  it  vests  in  the  legislature 
discretionary  power  to  tax  or  continue  the 
exemption. — People  ex  rel.  Iron  Silver  Min. 
Co.  V.  Henderson,  12  C.  369,  21  P.  144. 

(d)  A  placer  claim  subdivided  into  town 
lots  can  claim  no  exemption  from  taxation 
as  a  mining  claim.— Dyke  v.  Whyte,  17  C. 
296,  29  P.  128. 

§87.  Property  of  municipal  or  other  public 
corporations, 
(a)  Lands  purchased  by  a  city  for  the 
purpose  of  securing  the  water  rights  for  do- 
mestic purposes  are  not  subject  to  taxation, 
although  the  city  leases  such  lands  and  does 
not  use  them  for  municipal  purposes,  as  sec. 
4.  art  X,  Colo.  Const,  and  Mills'  Ann.  Stats., 
sec.  439,  in  harmony  therewith,  impose  but 
one  condition  essential  to  such  exemption, 
and  that  is  ownership  by  the  city. — City  of 
Colorado  Springs  v.  Board  of  County  Com'rs 
of  Fremont  Co.,  36  C.  231,  84  P.  1113. 

§88.    Charitable   and  benevolent   institutions 
and  property  used  for  charitable  pur- 
poses, 
(a)     Land  and  buildings  thereon  donated 
to  a  corporation  organized  for  charitable  pur- 
poses, and  used  as  a  home  for  consumptives, 
are  exempt  from  taxation  under  the  consti- 
tution and  statutes  of  Colorado  exempting 
real  estate  used  for  "strictly  charitable  pur- 
poses," ;Qotwithstandin^  that  pa^^ej^t  1^  ^x- 
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acted  from  patients  for  actual  necessities 
furnished,  according  to  their  circumstances 
and  the  accommodations  receiyed»  where 
such  compensation  does  not  exceed  the  ez- 
penses,  and  the  institution  is  not  maintained 
for  gain  or  profit,  and  the  sums  paid  or  con- 
tributed are  devoted  to  the  purpose  for  which 
the  charity  was  founded. — Bishop  and  Chap- 
ter of  the  Cathedral  of  St.  John  the  Evan- 
gelist V.  Treasurer  of  the  City  and  County 
of  Denver,  37  C.  378,  386,  86  P.  1021. 

§88.  Schools,  colleges,  and  universities,  and 
property  used  for  educational  pur- 
poses. 

(a)  The  charter  provision  that  "such 
property  as  may  be  necessary  for  carrying 
out  the  design  of  the  seminary  in  the  best 
manner,  while  used  exclusively  for  such  pur- 
pose, shall  be  free  from  taxation,"  only 
exempts  property  in  actual  use  for  school 
buildings,  campus  and  the  like. — County 
Com'rs  JefTerson  County  v.  Colorado  Semi- 
nary, 12  C.  497,  21  P.  490. 

(b)  A  building  and  lots  donated  for  a 
theological  school  on  condition  that  the 
bishop  of  the  diocese  should  be  the  chief 
instructor  and  reside  in  the  building,  and 
in  which  such  school  is  conducted,  the  bishop 
being  the  principal  instructor,  is  exempt 
from  taxes  under  the  provisions  of  our  con- 
stitution and  statutes  exempting  from  taxes 
lots  and  buildings  thereon,  where  the  build- 
ings are  used  solely  and  exclusively  for 
schools,  although  the  bishop  resides  in  the 
building  with  his  family  and  uses  all  of  the 
rooms  thereof  for  living  purposes  and  the 
students  are  limited  to  a  half  dozen,  none  of 
whom  reside  in  the  building,  but  attend  reci- 
tations and  lectures  at  the  building,  and 
none  of  the  instructors  receive  any  salary 
as  such,  and  a  considerable  part  of  the 
bishop's  time  is  devoted  to  his  duties  as 
bishop  of  the  diocese.-^Bishop,  etc.,  of  Cathe- 
dral of  St  John  the  Evangelist  v.  Treasurer, 
29  C.  143,  68  P.  272. 

(c)  The  charter  of  the  Colorado  Semi- 
nary (Session  Laws  1864,  p.  209)  authorizes 
the  trustees  to  "acquire,  hold  and  convey 
property,  real,  personal  and  mixed  to  the 
extent  they  may  judge  necessary  for  carry- 
ing into  effect  the  objects  of  this  incorpora- 
tion," and  also  provides  that  "such  property 
as  may  be  necessary  for  carrying  out  the 
design  of  the  seminary  in  the  best  manner,- 
while  used  exclusively  for  such  purpose,  shall 
be  free  from  all  taxation."  Held,  that  ex- 
emption from  taxation  is  not  limited  to  prop- 
erty in  actual  and  necessary  use  for  school 
purposes,  such  as  school  buildings,  campus 
and  the  like,  but  includes  all  the  property  of 
the  corporation  the  income  from  which  and 
the  use  of  which  is  exclusively  devoted  to 
the  purposes  of  the  seminary  and  which  is 
necessary  in  carrying  out  its  design. — Colo- 
rado Seminary  v.  Bd.  Com'rs  Arapahoe 
County,  30  C.  507,  71  P.  410. 

§40.    State  lands  before  conveyance. 

(a)  Sec.  2192,  Gen.  Laws  1877,  did  not 
provide  for  the  taxation  of  any  equitable  or 
contingent  interest  of  the  purchaser,  but 
of  the  land  itself,  and  therefore,  to  be  upheld, 
must  be  construed  to  apply  only  to  consum- 
xnated  9ales^  an4  as  fl;sin^  the  eetij^ate  upon 


which  the  land  was  sold  as  the  maximum 
valuation  for  assessment  during  the  five 
years  after  the  sale  was  completed. — Colo. 
Farm  A  Live  Stock  Co.  v.  Beerbohm,  43  C. 
464,  471,  96  P.  443. 

(b)  Since,  by  sec  4,  art.  X,  Colo.  Const, 
property  belonging  to  the  state  is  exempt 
from  taxation,  sec.  3647,  Mills'  Ann.  Stats., 
relative  to  the  sale  of  land  granted  by  con- 
gress to  the  state  for  the  use  and  benefit 
of  the  agricultural  college  and  providing  that 
lands  sold  shall  be  exempt  from  taxation  so 
long  as  the  title  is  vested  in  that  state,  is 
not  an  invalid  exemption  from  taxation,  but 
is  a  condition  of  the  contract  of  sale  held 
out  as  an  inducement  to  purchase. — Id. 

(c)  Sec  3647,  Mills'  Ann.  Stats.,  relative 
to  the  sale  of  lands  granted  by  congress  to 
the  state  for  the  use  and  benefit  of  the  agri- 
cultural college  and  providing  that  lands 
sold  shall  be  exempt  from  taxation  so  long 
as  the  title  is  vested  in  the  state,  necessarily 
entered  into  a  contract  of  sale  made  there- 
under, so  that  c  3,  Sess.  Laws  1902,  in  so 
far  as  it  attempts  to  subject  to  taxation  the 
interest  which  one  had  acquired  under  his 
contract  of  purchase  of  such  lands  in  contra- 
diction of  such  exemption,  impairs  the  obli- 
gation of  a  contract  in  violation  of  sec.  11, 
art  II,  or  our  bill  of  rights. — Id. 

§41.  Presumptions  as  to  existence  of  exemp- 
tions, 
(a)  A  grant  of  power  to  impose  munici- 
pal taxes  involves  a  decision  by  the  legisla- 
ture that  benefits  proportionate  to  the 
burden  will  be  conferred.  The  burden  of 
proof  is  upon  him  who  assails  the  legisla- 
tive action,  and  to  warrant  Judicial  intef- 
ference,  he  must  show  a  clear  case  of  viola- 
tion of  the  principle  exempting  private  prop- 
erty from  condemnation  to  public  use. — 
Brown  v.  Denver,  3  C.  169. 

§48.  Construction  and  operation  of  exemp- 
tions in  general, 
(a)  Exemptions  from  taxation  are  to  be 
strictly  construed  and  cannot  be  enlarged  by 
construction.  The  privilege  must  be  limited 
to  the  very  terms  of  the  law  under  which 
it  is  claimed. — Murray  v.  Montrose  County, 
28  C.  427,  66  P.  26. 

§  43.  Proceedings  to  establish  and  enforce  ex- 
emption, 
(a)  Exemptions  from  taxation  must  be 
clearly  established,  or  found  in  the  statute 
under  which  they  are  claimed  either  by  ex- 
press words  or  necessary  implication. — 
American  Smelting  &  Ref.  Co.  v.  People,  34 
C.  240,  82  P.  531;  judgment  reversed,  204  U. 
S.  103,  27  S.  Ct  198,  51  L.  Ed.  393. 

IV.  PLACE  AND  TIME  OP  TAXATION. 

§44.    Personalty  owned  on  May  1. 

(a)  As  a  rule  the  statute  does  not  require 
that  either  a  corporation  or  an  individual 
shall  be  liable  to  taxation  for  personal  prop- 
erty owned  at  any  time  during  the  fiscal 
year,  but  only  upon  what  was  owned  on  the 
Ist  day  of  May. — Stanley  v.  Little  Pitts- 
burg Mln.  Co.,  6  C.  415. 

(b)  The  revenue  acts  are  to  be  construed 
together  an^  upder  the  constitution^  and  sp 
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construed,  no  personal  property  which  is 
not  in  esse  and  within  the  state  on  May  1, 
is  assessable  for  the  current  year. — ^Board 
Com'rs  Pueblo  County  v.  Wilson,  16  C.  90,  24 
P.  663;  Board  Com'rs  Delta  County  v.  Gun- 
nison County,  17  C.  41,  28  P.  476. 

(c)  This  applies  to  live  stock  pastured 
in  the  state  only  during  a  certain  part  of 
the  fall  and  winter. — Board  Com'rs  Pueblo 
County  V.  Wilson,  16  C.  90,  24  P.  663. 

(d)  A  different  construction  would  ren- 
der the  statute  inconsistent  and  sec  23  un- 
constitutional. Other  kinds  of  property  pur- 
chased abroad  and  brought  into  the  state 
after  the  1st  day  of  May  are  not  liable  to 
assessment  for  that  year. — Id. 

§  45.    Transient  property. 

(a)  The  state  may  impose  upon  a  for- 
eign corporation  which  habitually  uses  and 
employs  a  portion  of  its  movable  personal 
property  (e.  g.  refrigerator  cars)  within  this 
jurisdiction,  its  fair  share  of  the  burden  of 
taxation. — Hall  v.  American  Ref  g  T.  Co.,  24 
C.  291,  61  P.  421;  affd..  Am.  R.  T.  Co.  v. 
Hall,  174  U.  S.  70. 

§  46.  Residence  of  tax  payer  or  situs  of  prop- 
erty, 
(a)  A  state  has  the  right  to  tax  any  per- 
sonal property  found  within  its  jurisdiction 
without  regard  to  the  place  of  the  owner's 
domicile. — Denver  A  Rio  G.  R.  Co.  v.  Church, 
17  C.  1,  28  P.  468. 

V.    LEVY  AND  ASSESSMENT. 
(A)     LEVY  AND  APPORTIONMENT. 

§47.    Power  to  make  levy. 

(a)  It  is  made  the  imperative  duty  of 
the  legislature  to  provide  by  law  a  tax  suf- 
ficient to  defray  the  estimaled  expenses  of 
the  state  government  for  each  fiscal  year. — 
People  ex  rel.  University  v.  State  Bd.  of 
Equalization,  20  C.  220,  37  P.  964. 

(b)  By  an  act  approved  March  17,  1891, 
a  levy  of  one-sixth  of  a  mill  is  provided  for 
certain  of  the  state  educational  Institutions. 
As  authority  for  a  levy  for  these  purposes  is 
given  in  one  and  the  same  act,  it  can  not  be 
assumed  that  the  legislature  intepded  to 
favor  one  of  these  institutions  against  an- 
other, but  rather  that  all  should  stand  on  an 
equality,  hence  such  reduction  as  may  be 
found  necessary  to  bring  the  total  levy  for 
all  purposes  within  four  mills  should  be 
made  from  these  several  levies  pro  rata. — ^Id. 

§  48.    Levy  for  state  purposes. 

(a)  Any  legitimate  expenditure  of  the 
state,  necessary  to  be  provided  for  by  a  state 
tax,  is  a  "state  purpose,"  and  the  tax  to  be 
provided  is  a  tax  for  a  "state  purpose." — 
People  V.  Scott,  9  C.  422,  12  P.  608. 

(b)  A  levy  for  state  purposes  is  as  much 
a  legislative  levy  as  a  levy  for  any  special 
purpose.  It  is  a  levy  of  four  mills  when  no 
lower  rate  is  directed  by  the  state  board  of 
equalization  and  is  to  be  treated  as  an  abso- 
lute levy  of  four  mills,  subject  to  the  condi- 
tions: 1st,  that  all  prior  levies,  if  not 
repugnant  to  the  constitution,  shall  be  re- 
spected; and,  2d,  a  reservation  of  power  in 
the  Mate  board  of  equalization  to  joame  the 


general  levy.  In  determining  the  rate  the 
board  has  only  to  take  the  appropriations 
and  the  assessment  into  consideration  to  fix 
a  rate  that  will  produce  the  required  reve- 
nue.— People  ex  rel.  University  v.  State  Bd. 
of  Equalization,  20  C.  220,  37  P.  964. 

§48.    Levy  of  poll  or  capitation  tax. 

(a)  The  fact  that  the  governor  has  dis- 
pensed with  the  military  enrollment  does  not 
operate  to  suspend  the  military  poll  tax,  or 
the  duty  of  levying  or  collecting  the  same. — 
People  V.  Ames,  24  C.  422,  61  P.  426. 

§60.    Taxation  according  to  value. 

(a)  Sec.  3792,  Mills'  Ann.  Stats.,  in  so 
far  as  it  relates  to  money,  notes  and  credits, 
is  not  in  contravention  of  sec.  3,  art  X,  pf 
the  constitution,  by  requiring  an  assessment 
of  the  amount  instead  of  the  value  of  such 
money,  notes  and  credits. — ^People  ex  rel. 
Hallett  V.  Bd.  Com'rs  Arapahoe  County,  27 
C.  86,  69  P.  733. 

(B)     ASSESSORS  AND  PROCEEDINGS 
FOR  ASSESSMENT. 

§51.    Nature  and  necessity  of  assessment. 

(a)  A  tax  upon  property  is  of  no  validity 
unless  supported  by  a  valid  assessment. 
Only  an  officer,  de  jure  or  de  facto,  author- 
ized by  law,  can  make  such  assessment — 
Questions  of  the  Governor  (Opinion  of  Jus- 
tices), In  re,  66  C.  17,  123  P.  660. 

(b)  An  assessment  of  property  is  indis- 
pensable to  the  validity  of  a  tax  levied 
thereon.— Bolton  v.  Bennett,  66  C.  607,  138 
P.  761. 

§  6S.  Constitutional  and  statutory  provisions, 
(a)  The  constitution  does  not  authorize 
the  general  assembly  to  assess  any  class  of 
property  for  taxation.  This  must  be  done 
by  the  proper  ofllcer  upon  a  just  valuation. 
—Taxation  of  Mining  Claims,  In  re,  9  C. 
636,  21  P.  476. 

§58.    Authority  of  assessors  in  generaL 

(a)  Only  an  officer,  de  jure  or  de  facto, 
authorized  by  law,  can  make  an  assessment 
—Questions  of  the  Governor  (Opinion  of 
Justices),  In  re,  55  C.  17,  123  P.  660. 

(b)  As  the  ofllce  of  county  assessor 
existed  at  and  prior  to  the  adoption  of  the 
constitution,  and  the  functions  and  duties 
thereof  were  defined  by  territorial  laws,  and 
sec.  1  of  the  constitution  schedule  continued 
in  force  such  laws,  so  far  as  not  inconsistent 
with  the  constitution,  until  they  should  ex- 
pire by  their  own  limitation  or  were  altered 
or  repealed  by  the  general  assembly,  the 
duties  pertaining  to  such  office  may  be 
changed  and  modified  as  held  in  People  ex 
rel.  V.  Pitcher,  56  C.  343.  138  P.  509;  State 
Equalization  Board  v.  Bimetallic  Inv.  Co., 
56  C.   512,   138  P.  1010. 

(c)  Under  the  constitution  of  Colorado, 
which  creates  the  office  of  county  assessor, 
but  without  specifying  his  duties,  his  powers 
are  limited  to  the  performance  of  the  well- 
understood  duties  incident  to  such  office, 
which  consist  of  the  assessment  of  the  tax- 
able property  within  his  county.  He  has  no 
power  to  act  outside  the  county  of  which  be 
is  an  officer^  nor  can  he  be  vested  with  sucb 
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power  by  the  legislature. — Union  Pac.  R.  Co. 
v.  Alexander,  113  F.  348. 

§54.    Authority  to  make  assessment. 

(a)  The  power  of  original  assessment 
preriously  conferred  by  statute  upon  the 
State  Board  of  Equalization  was  taken  away 
by  c.  216  of  the  acts  of  1911.  By  that 
statute  the  powers  and  priyileges  thereto- 
fore exercised  by  that  board  are  vested  in 
the  State  Tax  Commission,  as  of  the  date 
when  the  act  took  effect. — Questions  of  the 
Oovemor  (Opinion  of  Justices),  In  re,  56  C. 
17,  123  P.  660. 

§66.  Powers  and  proceedings  in  making  as- 
sessments m  general 
(a)  The  mere  statement  in  an  objection 
to  an  assessment  or  in  court  that  the  situs 
of  money,  notes  and  credits  is  such  that 
they  are  not  subject  to  taxation  in  the  state 
is  not  evidence  thereof. — Singer  Mfg.  Co.  v. 
Denver,  46  C.  60,  103  P.  294. 


(C) 


MODE  OF  ASSESSMENT  IN 
GENERAL. 


§  66.  Constitutional  and  statutory  provisions, 
(a)  The  purpose  of  the  provisions  of  the 
constitution  and  statute  regulating  the  as- 
sessment of  property,  is  to  secure  uniformity 
of  taxation  in  each  county  of  the  state,  for 
county  purposes,  and  enable  the  commis- 
sioners in  each  county  to  determine  the 
rate  of  tax  necessary  to  meet  the  expenses 
of  the  county  for  the  ensuing  fiscal  year. 
The  provisions  of  the  charter  of  the  city 
and  county  of  Denver,  regulating  the  same 
matters,  were  enacted  with  a  like  purpose. 
— Colorado  Tax  Commission  v.  Pitcher,  64 
C.  203,  129  P.  1016. 

§  67.    List  or  statement  by  tax  payer. 

(a)  It  seems  that  sec.  10  of  the  Revenue 
Law  of  1891  (Laws  1891,  294),  as  amended 
by  the  act  of  1893  (Laws  1893,  412)  amended 
Mills'  SUts.,  sec  3790,  as  to  the  duty  of  a 
person  to  furnish  a  list  of  his  property  for 
assessment— Richards  v.  Kerr,  63  C.  376, 127 
P.  232. 

§68.    Operation  and  effect  in  general. 

(a)  The  property  owner  returns  distinct 
properties  as  one.  Those  who  hold  under 
him,  cannot  complain  of  an  assessment 
which  follows  such  return. — ^Bottom  v 
Toung,  62  C.  633,  639,  126  P.  600. 

§69.    Proceedings   by  assessor  for   discovery 
and  valuation  of  property. 

(a)  Where  in  a  tax  schedule  returned 
by  the  assessor  an  item  appears  under  the 
head  "Valuation  of  Personal  Property  by  As- 
sessor," it  will  be  presumed  that  the  as- 
sessor complied  with  the  law  requiring  him 
to  list  and  value  property  where  an  owner 
neglects  or  refuses  to  give  in  his  list,  and 
that  the  owner  against  whom  the  assess- 
ment was  made  was  possessed  of  the  prop- 
erty and  the  items  were  assessed  at  their 
value,  and  that  the  assessor  based  his  action 
upon  information  and  not  upon  conjecture. 
— People  ex  rel.  Hallett  v.  Bd.  Com'rs 
Arapahoe  County,  27  C.  86,  69  P.  733. 

(b)  A  valuation,  however  low,  which  is 


equal  and  uniform,  is  a  just  valuation,  and 
meets  the  constitutional  requirement;  but 
under  sec  2  of  art  X  of  the  constitution  the 
general  assembly  may  provide  a  plan  by 
which  all  property  shall  be  assessed  at  its 
full  value. — People  ex  rel.  Colorado  Tax  Com- 
mission V.  Pitcher,  66  C.  343,  138  P.  609. 

§60.    Valuation. 

(a)  There  is  no  constitutional  objection 
to  the  legislature's  making  the  gross  output 
of  producing  mines  the  criterion  to  govern 
assessors  in  determining  the  valuation. — 
Taxation  of  Mining  Claims,  In  re,  9  C.  636, 
21  P.  476. 

(b)  A  bill  providing  that  the  entire  tax 
imposed  on  placer  mines  shall  not  exceed 
126  per  acre,  and  on  all  other  mining  claims 
shall  not  exceed  |40  per  100  linear  feet,  does 
not  secure  a  just  valuation  of  such  property, 
inasmuch  as  the  county  tax  alone  might 
equal  or  exceed  the  prescribed  rates. — Id. 

(c)  Senate  bill  No.  69,  relating  to  taxa- 
tion of  mining  property,  prescribed  no  regu- 
lations for  securing  a  just  valuation,  but  all 
lode  claims  irrespective  of  their  value,  were 
assessed  at  an  arbitrary  sum,  and  all  placer 
claims  at  another  arbitrary  sum.  Held  that, 
as  valuation  is  a  prerequisite  to  a  valid  levy, 
the  bill  was  unconstitutional. — Id. 

(d)  In  assessing  non-producing  mines  for 
taxes,  the  assessor  may  not  put  a  greater 
valuation  upon  such  mines  than  the  min- 
imum valuation  placed  upon  similarly  situ- 
ated and  more  valuable  producing  mines  by 
the  specific  method  prescribed  in  the  revenue 
act. — Pilgrim  Ck>nsol.  Mining  Co.  v.  Teller 
County,  32  C.  334,  76  P.  364. 

(e)  Sec  3,  art.  X,  constitution  of  (Colo- 
rado, requires  taxes  to  be  uniform  on  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and 
that  they  shall  be  levied  and  collected  under 
general  laws  which  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation 
of  all  property,  real  and  personal,  and  while 
it  is  true  that  sec  3769,  Mills'  Ann.  Stats., 
provides  that  all  property  subject  to  tax- 
ation shall  be  assessed  at  its  full  cash  value, 
yet  if  the  assessor  or  other  taxing  officer, 
systematically  or  intentionally  violates  this 
rule  and  uniformly  assesses  the  property  in 
his  county  at  less  than  its  cash  value,  he 
may  not  discriminate  against  other  taxpay- 
ers or  species  of  property  by  adopting  a 
higher  valuation,  though  in  doing  so  he 
complies  with  the  rule  prescribed  in  the 
statutes. — ^Pirst  Nat.  Bank  of  Denver  v. 
Board  of  County  Com'rs  of  Montrose  Co., 
36  C.  266,  84  P.  1111. 

(f)  A  statute  (Rev.  Stat  sec  6626)  pro- 
vided that  the  assessor,  in  fixing  the  value 
of  non-producing  mining*  properties,  should 
take  into  consideration  their  location,  prox- 
imity to  other  mines,  and  other  matters 
which  might  assist  in  arriving  at  a  fair  and 
equitable  valuation,  but  that  nothing  in  the 
act  should  confer  upon  the  assessor  the 
right  to  assess  "a  non-producing  claim  at  a 
greater  sum  per  acre  than  is  assessed  per 
acre  against  the  lowest  producing  mine  in 
the  same  locality."  Held,  that  the  word 
"locality"  in  the  latter  phrase  was  not  to  be 
construed  as  synonymous  with  mining  dis- 
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trlct.— Poster  v.  Hart  Ck>ii8ol.  Min.  Co.,  52  C. 
429,  434,  122  P.  54. 

(g)  The  statute  (Rev.  Stat  sec  5619)  re- 
quires every  person  operating  a  producing 
mine  to  return  to  the  assessor,  within  speci- 
fied days  in  each  year,  a  statement  showing, 
among  other  things,  the  gross  value  of  the 
ore  extracted  during  the  preceding  year,  the 
cost  of  extraction,  cost  of  transportation  to 
the  place  of  reduction  or  sale,  the  cost  of 
reduction  or  sale,  and,  ''the  net  proceeds 
after  deducting  the  above  expenses";  and 
^provides  (sec.  5620)  that  the  assessor  shall 
determine  the  gross  proceeds  of  the  mine 
for  the  preceding  year,  as  well  as  the  net 
proceeds,  and  value  the  mine  at  "one-fourth 
of  the  gross  proceeds  for  the  preceding 
year."  Held  that  in  ascertaining  the  gross 
proceeds  for  the  purpose  of  the  valuation  the 
assessor  should  deduct  from  the  gross  value 
of  the  ores  produced,  both  the  cost  of  trans- 
portation to  the  place  of  reduction  or  sale, 
and  the  cost  of  reduction  or  sale. — ^Paxson 
V.  Cresson  Consol.  Gold  M.  A  M.  Co.,  56  C. 
206,  139  P.  531. 

(h)  Laws  Colo.  1891,  p.  113  (3  MiUs' 
Ann.  St  1891-96,  p.  883,  sec.  3226a),  which 
contains  but  a  single  provision  that  "it  shall 
be  the  duty  of  county  assessors  in  assessing 
mining  claims  which  are  entered  or  pat- 
ented to  give  on  their  assessment  rolls  the 
mineral  survey  numbers  of  the  same,"  must 
be  regarded  as  mandatory,  and  the  omis- 
sion of  the  assessor  to  comply  with  it  by 
giving  the  number  of  ft  claim  assessed,  where 
it  is  not  corrected,  but  is  carried  through 
the  delinquent  tax  list,  advertisements,  and 
all  proceedings  until  the  claim  is  sold,  ren- 
ders the  sale  Invalid,  and  the  deed  based 
thereon  void.— Hammon  v.  Nix,  104  F.  689. 

§61.  Deduction  of  indebtedness  from  credits, 
(a)  A  savings  association  which  deals 
only  with  its  members  and  which  issues 
8to6k  to  its  members,  which  stock,  with  the 
earnings  or  profits  thereon,  is  payable  to 
the  stockholders  on  demand,  subject  only  to 
the  right  of  the  association  to  limit  the  ag- 
gregate amount  of  withdrawals  for  any  month 
to  one-half  the  amount  received,  is  not  a 
bank  or  company  exercising  banking  powers 
or  privileges  within  the  meaning  of  sec. 
3789,  Mills'  Ann.  Stats.,  and  the  withdrawal 
value  of  the  stock  of  the  association  held 
by  its  stockholders  is  a  debt  of  the  associ- 
ation which  it  is  entitled  to  deduct  from  the 
amount  of  its  credits  in  listing  the  same  for 
taxation. — Bd.  Com'rs  Arapahoe  County  v. 
Fidelity  Sav.  Ass'n,  31  C.  47,  71  P.  376. 

§62.    Alteration  of  tax  Ust 

(a)  An  entlT  in  pencil  is  found  in  the 
tax  list,  describing  a  lot  not  mentioned  in 
the  assessment  roll.  No  increase  in  the  valu- 
ation, or  tax,  or  other  change  from  what  ap- 
peared in  the  assessment  roll  being  made, 
it  will  not  be  presumed  that  the  entry  in 
pencil  was  made  by  the  treasurer,  as  a  list- 
ing and  valuation,  pursuant  to  Rev.  Stat 
sec  5700.— Bolton  v.  Bennett,  56  C.  507,  138 
P.  761. 

(b)  The  tax  list  as  originally  prepared 
described  "E  25  feet  of  Lot  8,"  in  a  certain 
block.  There  appeared,  in  pencil,  next  be- 
fore the  figure  "8"  in  this  description,  the 


characters  "7  A".  There  was  no  increase, 
in  the  tax  list,  of  the  valuation  set  down  in 
the  assessment  rc^l.  Bvery  entry  in  ink  in 
the  tax  list  agreed  with  the  assessment  rolL 
The  court  declined  to  accept  the  pencil  inser- 
tion in  the  tax  list  as  a  listing  and  valua- 
tion by  the  treasurer  under  Rev.  Stat.,  sec. 
6700.— Id. 

(D)  MODE  OF  ASSESSMENT  OF  CORPO- 
RATE STOCK,  PROPERTY  OR 
RECEIPTS. 

§68.    Report  or  statement  by  corporation. 

(a)  The  statute  imposes  upon  the  rail- 
way oflicials  the  duty  of  reporting  to  the 
state  board  all  personal  property  employed 
by  them  in  the  operation  of  their  roads, 
without  regard  to  the  question  of  ownership. 
—Carlisle  v.  Pullman  P.  C.  Co.,  8  C.  320,  7 
P.  164;  Hall  v.  Am.  Refrigerator  Transit  Co., 
24  C.  291,  51  P.  421;  affirmed  174  U.  S.  70, 
19  S.  Ct  599,  43  L.  Ed.  899. 

§64.    Railroads. 

(a)  Pullman  sleeping  cars,  under  the 
statute,  are  to  be  considered  as  part  of  the 
rolling  stock  employed  by  the  railroad  com- 
pany in  the  operation  of  its  road,  and  are 
to  be  returned  to  the  state  board  and  as- 
sessed with  all  the  other  rolling  stock  and 
personal  property  of  the  railroad  company, 
and  such  aggregate  assessment  to  be  pro- 
rated to  the  several  counties  through  which 
the  railroad  runs. — Carlisle  v.  Pullman  Pal- 
ace Car  Co.,  8  C.  320,  7  P.  164. 

(b)  As  the  law  stood  without  the  amend- 
ment of  1889,  the  proper  railway  official 
was  required  to  report  to  the  state  board 
of  equalization  for  taxation  all  rolling  stock 
owned  or  operated  by  the  company.  And 
this  board  was  directed  to  assess  against 
each  railway  company  all  property  exclu- 
sively used  in  operating  the  railroad. — Den- 
ver A  Rio  G.  R.  Co.  V.  Church,  17  C.  %,  28 
P.  468. 

(c)  Sec.  3804,  Mills'  Ann.  Stats.  (Sess. 
Laws  1891,  pp.  290, 1291,  sec  1),  providing 
that  the  state  board  of  equalization  shall 
assess  and  tax  the  movable  property  of  rail- 
road corporations,  as  reported  by  the  offi- 
cers thereof,  furnished  a  mode  convenient 
and  equitable  to  all  concerned,  for  the  valu- 
ation and  taxation  of  this  class  of  property. 
— ^Hall  V.  American  Refrigerator  Transit  Co., 
24  C.  291,  51  P.  421,  56  L.  R.  A.  89,  65  Am. 
St  Rep.  223,  judgment  affirmed,  174  U.  S. 
70,  19  S.  Ct  599,  43  L.  Ed.  899;  Carlisle  v. 
Pullman  Pal.  Car  Co.,  8  C.  320,  7  P.  164; 
Denver  A  Rio  G.  R.  Co.  v.  Church,  17  C. 
1,  28  P.   468. 

(d)  Under  sec.  2251,  Genl.  Laws,  1877 
(sec.  3807,  Mills'  Stats.)  the  state  board  of 
equalization  assesses  the  railways  of  the 
state,  and  their  assessment  includes  the  way. 
The  taxes  levied  under  such  assessment  are 
lawfully  levied,  and  their  payment  by  the 
railway  company  entitles  it  to  the  protection 
of  the  seven  years'  limitation.  (Laws  1893, 
c  118/  sec  6;  Rev.  Stats.,  sec.  4089.) — Den- 
ver &  R.  G.  R.  Co.  V.  Doelz,  49  C.  48,  111  P. 
595. 

§66.    In  general 

(a)  Sec.  10,  art  X,  of  the  constitution, 
providing  that  "all  corporations  in  the  state 
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or  doing  business  therein  shall  be  subject 
to  taxation  for  state,  county,  school,  munici- 
pal and  other  purposes,  on  the  real  and  per- 
sonal property  owned  by  them  within  the 
territorial  limits  of  the  authority  leyying 
the  tax,"  does  not  prohibit  the  legislature 
from  providing  for  assessment  as  a  unit  of 
all  the  property  of  a  railroad  company  used 
for  railroad  purposes,  and  apportioning  the 
same  amongst  counties,  municipalities  and 
school  districts  in  proportion  to  the  number 
of  miles  of  track  therein.  The  act  providing 
for  the  assessment  of  railroad  property  by 
the  state  board  of  equalization.  Session  Laws, 
1891,  p.  290,  is  not  in  contravention  of  said 
section  of  the  constitution. — ^Ames  v.  People 
ex  rel.  Temple,  26  C.  83,  56  P.  656. 

(b)  The  act  of  the  legislature  providing 
for  the  assessment  of  railroad  and  other 
property  by  the  state  board  of  equalization 
is  not  in  conflict  with  sec.  6,  art  X,  of  the 
constitution  forbidding  the  exemption  from 
taxation  of  any  property  except  certain 
enumerated  kinds.  The  legislature  may  fix 
the  situs  of  property  for  taxation,  and  an 
act  fixing  a  situs  for  taxation  difTerent  from 
the  actual  physical  situs  is  not  an  exemption 
in  contemplation  of  the  constitution. — Id. 

(c)  Where  the  basis  of  assessing  the 
property  of  a  railroad  company  in  a  state 
for  taxation  prescribed  by  statute  and  fol- 
lowed is  to  ascertain  the  value  of  its  cor- 
porate plant  used  or  convenient  for  oper- 
ating its  railroad,  wherever  situated,  ex- 
cluding its  property  not  necessary  or  con- 
venient for  that  purpose  which  is  otherwise 
assessed,  and  then  to  take  such  a  portion 
of  that  value  as  the  number  of  miles  of  its 
main  track  in  the  state  bears  to  the  number 
of  miles  of  its  entire  main  track,  the  cur- 
rent cash  value  of  all  the  obligations  which 
constitute  its  funded  debt,  and  of  all  its  out- 
standing shares  of  stock,  are  competent  evi- 
dence of  the  value  of  its  corporate  plant, 
and,  in  connection  with  its  entire  mileage 
and  its  mileage  in  the  state,  more  persuasive 
evidence  of  the  value  of  that  part  of  its  cor- 
porate plant  in  the  state,  than  the  cost  of 
reproduction  of  its  tangible  property  there- 
in.— ^Atchison,  T.  ft  S.  P.  Ry.  Co.  v.  Sullivan, 
173  F.  457. 

(d)  The  intangible  property  of  an  op- 
erating railroad  company,  its  franchises, 
contracts,  privileges,  and  good  will,  are  pre- 
sumptively combined  unavoidably  and  inex- 
tricably with,  automatically  distributed  to, 
and  they  enhance  the  value  of,  every  part 
of  its  tangible  corporate  plant — Id. 

(e)  Evidence  of  the  value  of  property 
not  necessary  for  railroad  purposes,  and 
that  parts  of  the  corporate  plant  of  a  rail- 
road company,  including  its  various  termi- 
nals, are  of  exceptional  value,  is  competent, 
and,  when  offered,  must  be  given  effect  by 
the  assessing  board  and  by  the  court  in  as- 
certaining the  value  of  its  corporate  plant 
in  the  state.  But  in  the  absence  of  such 
evidence  the  presumption  is  that  all  its  prop- 
erty is  part  of  its  corporate  plant  and  that 
its  tangible  and  intangible  property  is 
equally  distributed  throughout  its  mileage. 
—Id. 


(E)  ASSESSMENT  ROLLS  OR  BOOKS. 

§  66.    Description  of  property. 

(a)  Where  in  an  assessment  roll  there  is 
a  defective  description  of  the  realty,  the  val- 
idity of  the  tax  against  the  personalty  is  not 
necessarily  affected.— Haley  v.  Elliott  20  C. 
379,  38  P.  771. 

(b)  A  custom  of  the  county  assessor  to 
describe  property  by  an  abbreviation,  in  the 
assessment  roll,  will,  in  considering  the  val- 
idity  of  a  tax  sale  based  upon  such  an  as- 
sessment, be  disregarded.  Any  such  custom 
is  vicious  and  without  effect. — Dussart  v. 
Abdo  Merc.  Co.,  57  C.  423,  140  P.  806. 

(c)  Laws  1891,  p.  113  (Mills'  Ann.  Stat 
sec.  3226a),  providing  that  it  shall  be  the 
"duty  of  county  assessors  in  assessing  min- 
ing claims  which  are  entered  or  patented,  to 
give  on  their  assessment  rolls  the  mineral 
survey  numbers  of  the  same,"  is  mandatory, 
and  where  an  assessor  omitted  to  give  in  his 
assessment  such  description,  but  gave  an- 
other description,  without  subsequently  cor- 
recting the  error,  according  to  Mills'  Ann. 
Stat  sec.  3896,  a  tax  deed  issued  based  on  a 
sale  for  delinquent  taxes  of  the  property 
thus  assessed  is  void. — ^Hammon  v.  Nix,  104 
F.  689. 

§  67.    In  generaL 

(a)  The  description  of  a  parcel  of  land, 
in  connection  with  tax  sales,  as  a  portion  of 
an  entire  larger  tract  simply  by  number  and 
block,  without  any  reference  to  a  map,  is 
not  sufficient  prima  fade  to  identify  the 
portion  assessed. — Stough  v.  Reeves,  42  C. 
432,  439,  95  P.  958. 

§  68.    Authentication. 

(a)  Under  sec.  3823,  Mills'  Ann.  Stats., 
providing  that  the  assessment  rolls  shall  be 
authenticated  by  the  assessor  attaching  a 
prescribed  oath  to  the  assessment  book,  but 
that  a  failure  to  subscribe  the  oath  shall  not 
invalidate  the  assessment,  a  tax  deed  is  not 
void  because  the  assessment  roll  was  not 
authenticated  by  the  assessor  as  required  by 
statute. — ^Duggan  v.  McCuUough,  27  C.  43, 
69  P.  743. 

§  69.    Delayed  assessment. 

(a)  Where  no  injury  is  caused  by  the 
delay,  the  failure  of  the  assessor  to  complete 
the  assessment  for  delivery  to  the  county 
clerk  by  June  25th,  the  date  fixed  by  G.  S., 
sec.  2856,  will  not  render  the  tax  invalid. 
Where  the  assessment  was  made  out  and 
delivered  during  the  first  meeting  of  the 
board  of  equalization  in  July:  Held,  to  be 
a  substantial  compliance  with  the  statute. — 
Breeze  v.  Haley,  10  C.  5,  13  P.  913. 

§70.    Amendment  or  changes  by  assessor. 

(a)  The  assessor  may,  at  any  time  before 
the  meeting  of  the  county  board  of  equaliza- 
tion, correct  the  assessment  of  any  exempt 
property,  the  double  assessment  of  the  prop- 
erty of  any  tax-payer,  or  the  assessment  to 
a  tax-payer  of  property  of  which  he  was  not 
the  owner  at  the  time  of  the  assessment, 
or  any  excessive  assessment  He  may  also 
at  any  time  before  the  return  of  the  roll 
to  the  treasurer,  supply  clerical  omissions 
and  correct  clerical  errors  in  the  roll,  where 
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it  can  be  ascertained  therefrom  what  was 
intended.  He  may  supply  such  omissions  as 
come  to  the  notice  of  the  county  commis- 
sioners of  his  connty,  or,  in  Denver,  those 
to  which  his  attention  is  directed  by  the 
board  of  supervisors  acting  as  a  board  of 
equalization.  But  where  he  has  delivered 
to  the  auditor  of  state  the  abstract  of  the 
assessment  roll  required  by  Rev.  Stat,  sec. 
5659,  the  roll  is  deemed  complete,  and  there- 
after the  assessor  may  make  only  those 
changes  which  are  expressly  authorized  by 
the  statute.  A  horizontal  reduction  in  the 
assessment  thereafter  attempted,  is  without 
authority  of  law. — Colorado  Tax  Commis- 
sion V.  Pitcher,  54  C.  203,  129  P.  1015. 

(b)  The  provisions  of  Rev.  Stat,  sec. 
5636,  were  held  to  be  without  application. — 
Id. 

§  71.    Errors  and  corrections. 

(a)  Informalities  in  complying  with  the 
requirements  of  the  revenue  laws  do  not 
render  proceedings  for  the  collection  of 
taxes  illegal;  defects  in  form  in  any  assess- 
ment list  or  tax  roll  may  be  corrected  by  the 
assessor  or  treasurer;  our  laws  are  pur- 
posely framed  so  that  technical  objections 
without  merit  shall  not  interfere  with  the 
collection  of  the  public  revenue. — Haley  v. 
Elliott,  20  C.  379,  38  P.  771. 

(b)  Where  in  the  copy  of  an  assessment 
roll  the  dollar  mark  (|)  was  omitted  before 
the  valuation  figures:  Held,  that  it  was 
one  of  those  omissions  or  informalities  which 
the  assessor  or  treasurer  is  authorized  to 
correct — Id. 

§  73.    Omissions. 

(a)  The  assessor  has  power  and  it  is  his 
duty,  under  M.  A.  S.,  sec.  3820,  when  it  is 
discovered  certain  special  taxes  upon  par- 
ticular property  have  been  omitted  from 
the  assessment  book,  to  place  the  same  upon 
his  book  with  all  arrearages  which  should 
have  been  assessed  in  former  years,  not- 
withstanding the  property  had  been  regu- 
larly listed  and  the  omission  consisted  only 
in  failing  to  extend  the  special  tax  levy. — 
Aggers  V.  People  ex  rel.,  20  C.  348,  38  P.  386. 

§73.    Extending  amount  of  tax. 

(a)  Under  Mills'  Ann.  St.  sees.  4468,  4469, 
4471,  4473,  empowering  the  city  council  to 
levy  taxes  on  property  within  the  corporate 
limits,  making  it  the  duty  of  the  county  as- 
sessor to  designate  in  his  return  the  prop- 
erty situate  within  such  limits,  requiring 
the  county  clerk  to  extend  the  city  or  town 
taxes  upon  the  tax  list  in  the  same  manner 
as  other  taxes  are  extended,  and  to  include 
them  in  his  general  warrant  to  the  county 
treasurer  for  collection,  and  making  it  the 
duty  of  the  county  treasurer  to  collect  the 
city  or  town  taxes  as  other  taxes  are  col- 
lected, the  city  council  must  levy  taxes  be- 
fore it  becomes  the  duty  of  the  county  clerk 
to  extend  the  taxes  on  the  tax  list. — Boston 
A  Colo.  Smelting  Co.  v.  Elder,  20  A.  96,  77 
P.  258. 

§74.    Poll  or  capitation  tax. 

(a)  It  is  the  duty  of  the  assessor  to  ex- 
tend the  military  poll  tax  with  the  other 
taxes  upon  the  assessment  roll. — People  v. 
Ames,  24  C.  422,  51  P.  426. 


§  7f .    Sefvsal  to  extend  railroad  assessment 

(a)  The  fact  that  a  county  assessor,  with- 
out authority,  placed  upon  his  assessment 
roll  the  assessment  of  railroad  property  as 
made  by  himself  in  his  official  capadl^  is 
no  Justification  for  his  refusal  to  place  there- 
on the  assessment  as  made  by  the  state 
board  of  equalization. — ^Ames  v.  People  ex 
r^  Temple,  26  C.  83,  56  P.  656. 

§  76.    Time  of  returning  assessment  rolL 

(a)  Failure  to  return  an  assessment  roll 
to  the  county  clerk  within  the  proper  time 
is  at  most  only  an  irregularity  and  does  not 
invalidate  the  subsequent  proceedings. — 
Waddins^iam  v.  Dickson,  17  C.  223,  29  P.  177. 

(F)     EQUALIZATION  OF  ASSESSMENTS. 

§  77.    State  board  of  equalization. 

(a)  The  state  board  of  equalisation  cre- 
ated by  the  constitution  is  not,  in  any  strict 
sense,  a  corporation,  yet  an  act  of  the  ma- 
jority of  the  whole  number  at  a  stated  meet- 
ing, every  member  having  had  due  notice  to 
attend,  may  be  valid. — ^People  v.  Lothrop,  3 
C.  428. 

(b)  The  state  board  of  equalization  has 
nothing  to  do  with  the  levy  of  taxes.  It  was 
created  for  the  purpose  of  assessing  certain 
property  and  the  equalizing  and  adjusting 
the  valuation  of  all  property  in  the  state. 
The  only  apparent  exception  to  this  rule  has 
reference  solely  to  the  rate  to  be  levied  for 
state  purposes,  the  legislature  having  pro- 
vided that  "there  shall  be  levied,  for  state 
purposes,  four  mills  on  the  dollar,  when  no 
lower  rate  is  directed  by  the  state  board 
of  equalization." — People  ex  reL  University 
V.  State  Board  of  Equalization,  20  C.  220, 
37  P.  964. 

(c)  The  act  of  1899,  Session  Laws,  1899, 
page  158,  in  reference  to  the  equalization 
of  values  of  property  for  taxation  amongst 
the  several  counties  of  the  state  by  the  state 
board  of  equalization,  and  providing  that  the 
board  shall  have  power,  as  an  incident  to 
such  equalization,  to  either  increase  or  di- 
minish the  aggregate  value  of  all  the  tax- 
able property  in  the  state  not  to  exceed  five 
per  cent.,  repeals  sec.  5  of  the  act  of  1891, 
Session  Laws,  1891,  p.  294,  which  provides 
that  in  no  instance  shall  the  board  reduce 
the  aggregate  valuation  of  all  the  counties 
below  the  aggregate  valuation  as  returned 
by  the  assessors  of  the  several  counties. — 
People  V.  Ames,  27  C.  126,  60  P.  346. 

§78.    Powers. 

(a)  The  power  to  determine  the  valu- 
ation of  taxable  property  is  lodged  in  the 
assessors  and  the  boards  of  county  commis- 
sioners. The  state  board  of  equalization 
may,  for  the  purpose  of  adjusting  and  equal- 
izing, increase  the  aggregate  valuation  of 
one  county  and  decrease  that  of  another, 
but  it  has  no  power  to  Increase  the  aggre- 
gate valuation  of  property  above  the  valu- 
ations as  returned  by  the  clerks  of  the  sev- 
eral counties. — People  v.  Lothrop,  3  C.  428. 

(b)  The  duty  of  the  state  board  is  to 
adjust  and  equalize  the  valuation  of  the  real 
and  personal  property  among  the  several 
counties. — Id. 

(c)  At  an  adjourned  meeting  of  the  board 


Digitized  by 


Google 


3653     (§  78) 


TAXATION  V 


(§81)     3654 


any  business  may  be  transacted  that  might 
have  been  transacted  at  the  stated  meeting. 
It  is  in  fact  but  a  continuation  of  the  stated 
meeting. — Id. 

(d)  The  board  of  equalization  is  the  sole 
judge  as  to  what  is  necessary  to  the  proper 
adjustment  of  the  tax  so  long  as  it  acts 
within  its  jurisdiction.— Id. 

(e)  It  was  the  legislative  design  to  con- 
fer exclusive  jurisdiction  for  the  assessment 
of  the  property  under  consideration  in  this 
case  on  the  state  board  of  equalization. — 
Carlisle  v.  Pullman  Pal.  Car  Co.,  8  C.  320, 
7  P.  164. 

(f)  The  state  board  cannot  assess  for 
taxation  any  personal  property  owned  or 
controlled  by  railway  companies  which  is 
not  used  in  the  direct  operation  of  the  re- 
spective railroads,  even  though  such  prop- 
erty may  be  employed  indirectly  in  carrying 
on  the  business. — Denver  &  Rio  G.  R.  Co. 
V.  Church,  17  C.  1,  28  P.  468. 

(g)  Sec.  15,  art.  X  of  the  constitution 
creating  the  state  board  of  equalization  and 
prescribing  its  duties  does  not  limit  the 
board  to  adjusting  and  equalizing  values 
previously  assessed  by  county  assessors,  but 
under  that  clause  of  the  section  requiring 
the  board  to  perform  "such  other  duties  as 
may  be  prescribed  by  law,"  the  legislature 
was  authorized  to  pass  the  act  requiring  the 
board  to  assess  railroad  property  and  other 
similar  property. — Ames  v.  People  ex  rel. 
Temple,  26  C.  83,  56  P.  656. 

(h)  The  state  board  of  equalization  has 
no  power  to  revise  the  work  of  the  county 
boards,  or  to  equalize  valuations  between 
classes  or  kinds  of  property  in  the  respective 
counties,  but  in  equalizing  and  adjusting 
values  amongst  the  counties,  must  deal  with 
the  respective  valuations  as  returned  by  the 
county  assessors,  as  entireties,  and  any 
change  made  in  the  county  valuation  must 
be  made  in  the  valuation  as  a  whole. — ^Peo- 
ple V.  Ames,  27  C.  126,  60  P.  346. 

(i)  The  primary  valuations  of  property 
in  the  several  counties  ascertained  and  re- 
ported by  the  agencies  appointed  by  law  for 
that  purpose,  must,  by  the  state  board  of 
equalization,  be  considered  and  dealt  with 
as  entireties. — ^People  ex  rel.  v.  Pitcher,  56 
C.  343,  138  P.  509. 

(j)  After  the  state  tax  commission  has 
completed  its  labors,  the  state  board  of  equal- 
ization meets  at  the  time  and  place  desig- 
nated by  the  statute,  for  the  purpose  of 
equalizing  the  valuation  of  property  among 
the  several  counties.  In  this  matter  it  is 
supreme,  save  that  it  may  not  change  the 
aggregate  of  the  total  valuation  of  all  the 
counties.  It  may  decrease  the  valuation  in 
one  or  more  counties,  but  only  by  a  corre- 
sponding increase  in  others,  merely  correct- 
ing inequalities. — Id. 

(k)  In  order  to  authorize  an  increase  in 
the  valuations  made  by  local  authority,  ac- 
tual notice  to  the  individual  tax-payer  is  not 
required.  The  statute  fixing  the  time  and 
place  of  the  meeting  of  the  board  is,  of  Itself, 
notice. — Id. 

(1)  The  supervisory  powers  of  the  board 
over  the  work  of  the  state  tax  commission 
are  expressly  limited  by  the  statute,  chap. 
216,  acts  of  1911,  to  -a  certain  date.  Since 
that   date   the   state   tax    commission   acts 


independently  of  the  state  board  of  equal- 
isation.— Questions  of  the  Governor,  In  re, 
(Opinion  of  JusUces),  55  C.  17,  123  P.  660. 

(m)  The  power  and  duty  of  equalization 
are  vested  in  the  state  board  of  equalizap 
tion,  and  are  not  affected  by  the  statute.— 
Id. 

§  79.    State  tax  commission. 

(a)  The  statute  (Laws  1911  c.  216)  as 
amended  by  the  act  of  1913  (Laws  1913  c. 
125)  invests  the  state  tax  commission  with 
authority  to  cause  all  property  to  be  as- 
sessed at  its  actual  and  full  cash  value,  and 
to  that  end  confers  upon  that  body  general 
supervision  over  the  administration  and  en- 
forcement of  the  laws  for  the  assessment, 
levy  and  collection  of  taxes;  and  like  super- 
vision over  all  county  offices  and  boards. — 
People  ex  rel.  v.  Pitcher,  56  C.  343,  138  P. 
509. 

(b)  They  may  not  relieve  either  the  state 
or  county  board  of  equalization  of  the  duties 
which  the  constitution  imposes  upon  these 
bodies  respectively,  or  delegate  those  duties 
to  others. — Id. 

(c)  The  functions  of  government  in- 
vested by  law  in  a  particular  board  are  not 
to  be  interpreted,  or  their  interpretation 
affected  by  the  theory  upon  which  the  ques- 
tion is  presented  by  the  officers  of  the  law.  ' 
—Id. 

§80.    Constitutionality. 

(a)  Nothing  in  the  constitution  prohibits 
the  legislature,  either  directly  or  by  neces- 
sary implication,  from  investing  such  a  body 
with  the  general  supervision  of  the  assess- 
ment and  collection  of  taxes,  with  power  to 
revi8^  the  action  of  county  assessors  and 
other  officials. — People  ex  rel.  v.  Pitcher,  56 
C.  343,  138  P.  509. 

§81.    Constitutional  and  statutory  pro- 
visions. 

(a)  Two  methods  are  prescribed  by  which 
the  board  may  act;  one  by  subdivision  6  of 
sec.  13  of  the  act  of  1911  and  the  other  by 
sec.  3L — People  ex  rel.  Colo.  Tax  Commission 
V.  Pitcher,  56  C.  343,  138  P.  509. 

(b)  By  the  first  provision  the  board  is 
authorized  to  re-appraise  classes  of  property, 
increase  or  decrease  the  valuations  made  by 
the  assessors,  and  require  omitted  properties 
to  be  placed  upon  the  rolls.  By  the  latter 
provision  the  commission  may  deal  with  the 
aggregate  values  in  the  several  counties,  as 
fixed  by  the  assessors,  or  equalized  by  the 
county  boards  of  equalization. — Id. 

(c)  The  power  conferred  by  the  first  pro- 
vision can  be  exercised  only  prior  to  the 
action  of  the  county  boards  of  equalization. 
As  to  the  latter,  it  seems  immaterial  whether 
the  tax  commission  act  before  or  after  the 
county  board.  The  wisdom,  policy,  and  nec- 
essity of  the  statute  vindicated. — Id. 

(d)  The  notice  to  the  taxpayer  required 
by  subdivision  7  of  sec.  13,  Laws  1911,  p.  615, 
is  to  be  given  only  when  the  tax  commission 
is  proceeding  under  subdivision  6;  the  stat- 
utory provision  in  question  has  no  applica- 
tion when  a  horizontal  increase  of  the  prop- 
erties in  the  county  is  proposed,  or  an 
amount  to  be  added. — Id. 

(e)  To  such  increase  it  is  not  required 
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that  the  indfridnal  taxpajer  shall  have  no- 
tice. Sees.  9,  15.  30,  31,  of  the  act  of  1911, 
p.  612,  anfficientlj  preacrihe  the  time  and 
place  of  the  meeting  of  the  hoard  for  the 
pnrpoae  of  the  increase,  and  this  is  a  snlB* 
cient  notice.  Gale  t.  Statler,  47  C.  72,  105 
P.  858,  distingnished.— Id. 

(f)  Otherwise,  when  it  is  proposed  to 
increase  the  Talnation  of  the  property  of  an 
indiyidnal  taxpayer.  In  snch  case  he  most 
hare  actual  notice. — Id. 

f  8S.    State  hoard  of  assessors. 

(a)  Laws  1901,  cha;p,  94,  p.  241,  clothing 
the  assessors  of  the  state  as  a  hody  with  the 
right  to  select  and  appoint  13  of  their  num- 
ber to  constitute  the  "State  Board  of  Aa- 
sessors,"  and  as  such  superseding  the  stote 
board  of  equalization  in  the  assessment  of 
railway  companies,  telegraph,  telephone,  and 
sleeping  or  other  palace  car  companies,  is 
unconstitutional,  as  giving  to  assessors 
power  outside  of  their  counties  which  they 
cannot  possess  under  the  constitution. — 
Union  Pac.  R.  Co.  y.  Alexander,  113  F.  347. 

§  88.    County  board  of  equalization. 

(a)  Where  the  record  of  the  county  board 
of  equalization  shows  that  the  board  met 
and  organized  at  the  time  fixed  by  law,  for 
the  purpose  of  equalizing  the  yalues  of  the 
properties  of  the  county  for  the  same  year, 
that  they  gave  the  proper  notices,  and  were 
in  session  for  the  proper  time,  an  increase 
ordered  in  the  value  of  specific  properties 
of  particular  tax  payers,  and  a  reduction  in 
those  of  others,  is  presumed,  the  record  as 
a  whole  being  reasonably  susceptible  of  such 
conclusion,  to  have  been  made  as  an  incident 
to  the  equalization  of  the  difTerent  properties 
in  the  county.  And  this  presumption  ought 
not  to  be  overcome  by  innuendoes,  or  even 
by  statements  in  the  minutes,  pertaining  to 
other  matters. — ^Jackson  Hardware  ft  Imp. 
Co.  V.  La  Plata  County,  52  C.  266,  121  P.  157. 

§  84.    Place  and  time  of  meeting  of  board. 

(a)  The  failure  of  the  county  board  of 
equalization  to  meet  at  the  precise  time 
fixed  by  statute  does  not  render  the  assess- 
ment or  levy,  or  a  tax  deed  made  under  such 
assessment  and  levy  invalid. — ^Duggan  v. 
McCullough,  27  C.  43,  59  P.  743. 

(G)     REVIEW,  CORRECTION,  OR  SET- 
TING ASIDE  OF  ASSESSMENT. 

§  85.    Constitutional  and  statutory  provisions. 

(a)  Session  Laws  1889,  page  24,  provid- 
ing a  mode  of  procedure  whereby  an  owner 
of  property  which  has  been  erroneously  as- 
sessed for  taxes  may  have  such  error  cor- 
rected, applies  only  to  erroneous  assessments 
of  assessable  property,  and  does  not  apply 
to  a  case  where  taxes  have  been  assessed 
upon  property  which  could  not  legally  be 
assessed  for  taxes. — ^Bd.  Com'rs  Arapahoe 
County  V.  Denver  Union  Water  Co.,  32  C. 
382,  76  P.  1060. 

(b)  The  board  of  county  commissioners 
has  no  power,  under  Session  Laws  1889,  page 
24,  to  pass  upon  the  question  as  to  whether 
or  not  property  is  assessable  for  taxes  and 
to  relieve  a  party  from  an  erroneous 


ment  on  the  ground  that  the  property  is  non- 
assessable.— Id. 

(c)  The  general  assembly  may  not  de- 
stroy the  office  of  county  assessor,  but  may 
prescribe  that  the  work  of  the  assessor  may 
be  corrected,  supplemented,  or  revised,  e.  g., 
by  a  central  body,  with  power  to  bring  the 
taxable  property  in  each  county  to  its  full 
cash  value,  for  the  purpose  of  taxation. — 
People  V.  Pitcher,  56  a  343, 138  P.  509. 

§  88.  Authority  and  powers  of  board  or  ofltor. 
(a)  Where  petitioners  to  the  board  of 
county  commissioners  to  correct  errors  in 
the  assessment  of  property  concede  and  show 
by  their  petitions  that  the  property  in  ques- 
tion is  assessable  property,  the  board  has 
Jurisdiction  to  decide  the  controversy  and 
the  district  court  also  has  jurisdiction  to 
determine  the  matter  on  appeal  from  the 
action  of  the  board. — ^Pilgrim  Consol.  Mining 
Co.  V.  TeUer  County,  32  C.  334,  76  P.  364. 

§87.    Seduction  of  valuation  or  abiite- 

ment  of  tax. 
(a)  Sec  3839  et  seq,.  Mills'  Ann.  Stats., 
provide  a  procedure  for  obtaining  relief 
where  the  taxing  power  adopts  a  general 
rule  or  ratio  of  assessment  in  disregard  of 
the  mandate  of  sec.  3769  and  departs  from 
such  ratio  in  a  particular  case  to  the  injury 
of  a  taxpayer;  and  if  in  this  case  there  was 
a  lack  of  uniformity  and  equality  in  the 
taxation  of  property  "within  the  territorial 
limits  of  the  authority  levying  the  tax,"  the 
petitioner  has  a  right  to  show  such  fact, 
and  if  shown,  has  the  right  to  have  the  re- 
lief contemplated  in  the  sUtute.— First  Nat. 
Bank  of  Denver  v.  Board  of  Co.  Com'rs  of 
Montrose  County,  36  C.  265,  270,  84  P.  1111. 

§  88.    Waiver  of  right  of  review. 

(a)  Sec.  3839  et  seq.  Mills'  Ann.  Stat  pro- 
vides a  method  whereby  parties  may  be  re- 
lieved from  unjust  or  erroneous  assessments 
of  property,  and  a  party  failing  to  petition 
the  board  of  county  commissioners  for  a 
correction  of  such  assessment  cannot  set  up 
as  a  ground  for  avoiding  a  tax  sale  deed  that 
the  property  was  unjustly  assessed. — Bar- 
nett  V.  Jaynes,  26  C.  279.  57  P.  703. 

(b)  An  owner  of  property  having  notice 
of  the  assesonent  of  his  property  cannot  in 
a  certiorari  proceeding  in  the  district  court 
urge  objections  to  the  assessment  that  he 
f^led  t^  present  to  the  board  of  equaliza- 
tion.— ^People  ex  rel.  Hallett  v.  Bd.  Com'rs 
Arapahoe  County,  27  C.  86,  69  P.  733. 

§88.    Review  by  courts. 

(a)  If  the  regulations  provided  by  stat- 
ute do  not  produce  gross  inequality  and  in- 
justice in  the  assessments  of  different  par- 
cels of  property  belonging  to  the  same  class 
the  courts  will  not  interfere. — People  ex  rel. 
Iron  Silver  Min.  Co.  v.  Henderson,  12  C. 
369.  21  P.  144. 

(b)  One  who  appeals  from  an  assessment 
of  taxes  to  the  board  of  county  commission- 
ers, under  M.  A.  S.,  sec.  3826.  on  the  ground 
that  the  taxes  are  illegal,  is  not  thereby  pre- 
cluded from  resorting  to  the  courts  to  test 
the  validity  of  such  taxes.— Board  Com'rs 
Pueblo  County  v.  Wilson,  16  C.  90.  24  P. 
563. 
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(c)  The  statute  (Sees.  Laws  1889,  p.  24) 
providing  for  an  appeal  to  the  district  court 
upon  disallowance  of  a  petition  for  modifi- 
cation of  an  assessment,  regulates  the  prac- 
tice in  such  cases.  The  petition  to  the  board 
constitutes  the  pleading,  and  the  filing  of  a 
complaint  in  the  district  court  is  wholly  un- 
necessary.— Catron  v.  Bd.  Com'rs  Archuleta 
County.  18  C.  553.  33  P.  513. 

(d)  In  an  act.  the  title  of  which  is  "An 
act  to  provide  for  an  appeal  from  the  board 
of  county  commissioners  upon  disallowance 
of  petition  for  modification  of  assessment," 
the  first  section  requires  certain  matters 
which  are  required  to  be  inserted  in  the 
petition  to  the  board.  Held,  that  such  re- 
quirements are  germane  to  the  subject  ex- 
pressed in  the  title. — Id. 

(e)  Where  petitioners  to  the  board  of 
county  commissioners  to  correct  errors  in 
the  assessment  of  property  concede  and  show 
by  their  petitions  that  the  property  in  ques- 
tion is  assessable  property,  the  board  has 
jurisdiction  to  decide  the  controversy  and 
the  district  court  also  has  jurisdiction  to 
determine  the  matter  on  appeal  from  the 
action  of  the  board. — Pilgrim  Consol.  Mining 
Co.  V.  Teller  County.  32  C.  334,  76  P.  364. 

(f)  If  the  decision  of  a  district  court  af- 
firming the  action  of  the  board  of  county 
commissioners  denying  petitions  to  correct 
errors  in  the  assessment  of  property  is  re- 
viewable at  all, -it  is  only  reviewable  by  the 
supreme  court  when  there  is  present  some 
one  or  more  of  the  elements  which  the  court 
of  appeals  act  requires  shall  be  present  in 
order  to  give  the  supreme  court  jurisdiction. 
The  supreme  court  has  not  jurisdiction  when 
such  decision  turns  upon  the  construction 
of  a  statute  of  the  state. — Id. 

(g)  Upon  petition  to  correct  errors  in 
the  assessment  of  property  for  taxes,  if  it 
should  appear  that  the  assessment  is  con- 
trary to  the  letter  or  meaning  of  the  stat- 
ute, it  must  be  set  aside,  and  the  decision 
should  be  based  upon  that  ground  although 
the  assessment  might  also  be  held  invalid 
because  inhibited  by  the  state  or  national 
constitution,  and  opinion  upon  the  constitu- 
tional question  should  be  withheld. — Id. 

(h)  The  rule  that  where  an  appellate 
court  has  original  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  to  an  appeal 
voluntarily  appear  and  go  to  trial  upon  the 
merits  without  exception,  they  cannot  after- 
wards object  that  the  court  had  not  appel- 
late jurisdiction,  is  not  applicable  to  a  pro- 
ceeding under  Session  Laws  1889,  page  24, 
to  correct  an  erroneous  assessment  of  taxes. 
Even  though  the  district  court  would,  in  a 
proper  case,  have  original  jurisdiction  to 
annul  a  void  or  illegal  tax  laid  upon  non- 
assessable property,  it  has  no  such  jurisdic- 
tion upon  appeal  from  the  board  of  county 
commissioners  in  the  statutory  proceeding 
to  correct  erroneous  assessments,  although 
no  objection  was  made  to  the  jurisdiction. — 
Bd.  Com'rs  Arapahoe  County  v.  Denver 
Union  Water  Co.,  32  C.  382,  76  P.  1060. 

(i)  Since  neither  the  board  of  county 
commissioners  nor  the  district  court  has 
jurisdiction,  in  a  proceeding  under  Session 
Laws  of  1889,  page  24.  to  determine  whether 
or  not  property  is  subject  to  taxation,  the 
supreme  court  has  not  jurisdiction  to  deter- 


mine that  question  on  review  of  the  judg- 
ment of  the  district  court. — Id. 

(j)  In  a  proceeding  under  Session  Laws 
1889,  page  24,  to  correct  an  erroneous  as- 
sessment of  taxes,  the  jurisdiction  of  both 
the  board  of  county  commissioners  and  the 
district  court  depends  upon  the  averments  of 
the  petition  filed  with  the  board,  and  the 
case  as  made  before  the  board  cannot  be  en- 
larged or  altered  by  any  pleading  filed  with 
the  district  court  after  the  cause  is  appealed 
to  that  court. — Id. 

(k)  The  statute  concerning  appeals  to 
the  district  court  from  the  assessor  and  from 
the  board  of  county  commissioners,  is  sim- 
ilar to  the  previous  law  upon  this  subject 
passed  in  1889,  and  no  provision  is  made 
therein  for  an  appeal  from  the  district  court. 
— Board  of  County  Com'rs  of  Teller  County 
V.  Pinnacle  Gold  Min.  Co.,  36  C.  492,  85  P. 
1005. 

(1)  Under  M.  A.  S.,  sec.  3839,  the  courts 
have  authority  to  review  the  action  of  as- 
sessors and  determine  whether  assessments 
of  property  for  taxation  are  unjust  or  er- 
roneous. The  valuation  found  by  the  district 
court  on  appeal  from  the  county  board  must 
be  treated  as  a  finding  of  fact  unless  the 
evidence  clearly  shows  that  the  assessment 
was  unjust. — Qillett  v.  Logan  County,  13  A. 
380.  58  P.  335. 

§  90.    Appeal  from  assessment. 

(a)  The  assessor  is  not  required  to  trav- 
erse the  objections  made  by  the  taxpayer  to 
his  assessment.  The  assessment  and  the  de- 
cision of  the  assessor  upon  the  objections, 
are  presumed  to  be  correct  until  the  con- 
trary is  manifested  by  evidence.  The  bur- 
den of  proof  is  on  the  objector. — Singer  Mfg. 
Co.  V.  Denver.  46  C.  50,  103  P.  294. 

VL    LIEN  AND  PRIORITY. 
§91.    Right  dependent  on  statute. 

(a)  Legislation  directly  charging  realty 
with  a  lien  for  taxes  is  a  prerequisite  to  its 
existence. — Qifford  v.  Callaway,  8  A.  359,  46 
P.  626. 

§  92.    Statutory  provisions. 

(a)  The  several  provisions  of  the  stat- 
ute relating  to  taxation  are  considered  and 
held  not  to  constitute  taxes  levied  against 
personal  property  of  a  landowner,  subse- 
quent to  the  execution  of  an  incumbrance  on 
the  land,  a  lien  superior  in  right  to  such  in- 
cumbrance.— Qifford  V.  Callaway,  8  A.  359, 
46  P.  626. 

§  93.    Property  to  which  lien  attaches. 

(a)  Under  the  statute  a  perpetual  lien 
attaches  only  by  virtue  of  the  levy  to  the 
specific  property  levied  upon. — Woodward  v. 
Ellsworth,  4  C.  580. 

(b)  The  lien  created  by  the  levy  or  as- 
sessment of  taxes  upon  personal  property, 
such  as  a  herd  of  range  horses,  attaches  only 
to  the  specific  property  assessed  or  levied 
upon,  and  while  for  the  collection  of  the 
taxes  any  property  belonging  to  the  person 
assessed  may  be  taken,  as  against  subse- 
quent purchasers  or  incumbrancers,  only  the 
property  to  which  the  Hen  has  attached  can 
be  seized. — Lee  v.  Stanard,  15  A.  101,  61  P. 
234. 
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§94.    Prioxities  in  generaL 

(a)  The  property  of  a  national  bank  lev- 
led  upon  by  a  county  treasurer  to  satisfy 
a  tax  levied  after  the  bank  has  become  in- 
solvent, cannot  be  subjected  to  such  demand 
— ^against  a  claim  for  the  property  by  a  re- 
ceiver subsequently  appointed. — Woodward 
V.  Ellsworth,  4  C.  680. 

(b)  Where  a  herd  of  horses  ranged  in 
two  counties,  and  a  certain  number  were  as 
sessed  for  taxes  in  one  of  the  counties,  iu 
order  to  enforce  the  tax  lien  against  a  sub- 
sequent incumbrancer  of  the  herd,  it  must 
be  shown  that  the  specific  animals  seized 
were  in  the  county  where  the  assessment 
was  made  on  the  first  day  of  May  of  the  year 
when  the  tax  was  levied. — ^Lee  v.  Stanard, 
16  A.  101.  61  P.  234. 

§95.  Priorities  between  general  taxes  and  as- 
sessments, 
(a)  The  statute  (Laws  1893,  ch.  78,  art. 
VII,  sec.  60)  authorized  the  city  of  Denver 
to  purchase  at  the  public  sale  any  lots  sold 
for  the  nonpayment  of  a  special  assessment. 
Another  section  (32)  declared  that  all  as 
sessments  made  pursuant  thereto — i.  e.,  spe- 
cial assessments  for  local  improvements- 
should  be  a  lien,  etc.,  and  "have  priority  over 
all  other  liens  excepting  general  taxes." 
Held,  that  the  sale  of  a  lot  for  unpaid  gen- 
eral taxes  obliterated  a  prior  lien  for  an  un- 
paid special  assessment — City  &  County  of 
Denver  v.  Keeler,  48  C.  64,  108  P.  998. 

§  96.    Loss  or  waiver  of  lien. 

(a)  Taxes  on  personalty  are  a  perpetual 
lien  on  each  assessed  article  and  as  to  stocks 
of  merchandise  it  attaches  to  new  stock 
added,  but  where  after 'sale  of  goods  subject 
to  the  assessed  tax,  the  buyer  adds  to  the 
stock,  such  increase  is  not  liable  for  the 
old  tax. — Chicago  Bazaar  Co.  v.  McNichols, 
13  A.  164,  66  P.  672. 

§97.    Actions— burden  of  proof. 

(a)  Where  personal  property  consisting 
of  a  herd  of  horses  was  distrained  for  taxes 
In  the  hands  of  a  subsequent  mortgagee,  on 
the  trial  of  the  right  to  the  property,  the 
mortgagee,  having  exhibited  his  chattel 
mortgage,  established  a  prima  facie  right, 
and  the  burden  then  devolved  upon  the  treas- 
urer to  establish  a  superior  right  under  the 
tax  Hen.— Lee  v.  Stanard,  16  A.  101,  61  P. 
234. 

VIL    PAYMENT  AND  REFUNDING  OR 
RECOVERY  OP  TAX  PAID. 

§  98.    Persons  by  whom  payment  may  be  made. 

(a)  To  support  a  title  by  limitation  un- 
der sec.  2923  or  2924,  Mills'  Ann.  Stats.,  it 
must  be  shown  that  the  taxes  have  been 
paid  for  a  period  of  five  consecutive  years  by 
persons  having  or  claiming  the  property  un- 
der color  of  title.  It  is  not  sufficient  if  the 
taxes  were  paid  any  one  of  the  five  years  by 
a  person  who  at  the  time  made  no  claim  to 
the  property  under  color  of  title. — Ballard 
V.  Golob,  34  C.  417,  83  P.  376. 

(b)  The  payment  of  taxes  on  a  mining 
claim  by  one  or  more  co-owners  is  a  pay- 
ment for  all  the  co-owners. — Id. 


§99.    Time  for  payment 

(a)  Taxes  are  due  only  at  the  time  speefr 
fled  in  the  statute  (Rev.  St  sec  65SqL 
though  payable  at  the  option  of  the  tai 
payer  at  an  earlier  date. — ^Hendricks  v.  Tom 
of  Julesburg,  66  C.  59,  132  P.  61. 

(b)  Under  the  Revenue  Act  of  IHI 
(Laws  1901,  c.  94)  all  taxes  became  doe  aal 
payable  when  the  tax  warrant  was  delivenil 
to  the  treasurer;  and  the  ultimate  date  «C 
such  delivery  was  the  first  of  January  nesl 
succeeding  the  levy. — Cristler  v.  BeardslefL. 
26  A.  369,  138  P.  68. 

§  lOD.    Mode  and  medium  of  payment 

(a)  The  revenue  law  requires  the  pay- 
ment of  taxes  to  be  made  in  money,  exce^ 
that  county  warrants  are  receivable  for  or- 
dinary county  taxes,  and  for  any  poor  tax: 
or  poor  house  tax,  and  road  warrants  Bit 
receivable  for  road  taxes. — Morgan  v.  Pueblo 
A  A.  V.  Ry.,  6  C.  479. 

(b)  The  doctrine  of  set-off  or  counter 
claim  does  not  obtain  in  revenue  matterib 
Those  entitled  to  receive  funds  raised  by 
taxation  must  present  their  demands  to  ai 
proper  officer  for  payment — Id. 

(c)  The  statute  providing  for  the  reoeiiil 
of  county  warrants  for  taxes  is  not  in  0(bi- 
filet  with  sec.  7,  art  X,  sec.  88,  ait  Y,  or 
sec  11,  art  II,  of  the  constitution. — People  t. 
Hall,  8  C.  486,  9  P.  34. 

(d)  Taxes  can  only  be  paid  in  moaey. 
The  acceptance  of  a  check  by  the  treasuro* 
and  the  marking  of  taxes  as  paid  on  the 
books,  and  the  delivery  of  a  receipt  is  not 
payment  nor  is  it  conclusive  against  the 
county  in  a  controversy  between  the  tax- 
payer and  the  county  authorities,  and  where 
such  check  Is  not  paid  the  treasurer  may 
proceed  to  enforce  the  collection  by  adver- 
tisement and  sale. — Bd.  of  Com'rs  of  El  Paso 
County  V.  Colorado  Springs  Co..  16  A  274, 
62  P.  336. 

§  101.    Right  of  recovery  of  taxes  paid. 

(a)  Where  one  having  some  contract  in- 
terest in  land  gave  a  check  for  the  taxes  and 
they  were  marked  on  the  books  as  paid,  and 
the  check  was  carried  for  some  thne  as  a 
cash  item,  but  not  being  paid,  the  land  was 
advertised  for  sale,  when  the  real  owner  took 
up  the  check  and  gave  its  ovm  check  there- 
for which  was  paid,  the  owner  had  no  right 
of  action  against  the  county  to  recover  bad[ 
the  amount  of  its  check.  And  the  fact  that 
the  county  accepted  less  than  was  actually 
due  in  principal  and  penalties  to  avoid 
trouble,  could  in  no  manner  establish  the 
owner's  right  to  recover  back  what  it  did 
pay. — Bd.  Com'rs  El  Paso  County  v.  Colo- 
rado Springs  Co.,  16  A.  274,  62  P.  336. 

§  lOS.    Prerequisites  to  recorery. 

(a)  In  the  absence  of  statute  there  are 
three  requisites  to  the  right  of  recovery  tor 
money  collected  by  illegal  taxation,  viz.:  (1) 
The   assessment   must   be   absolutely  void. 

(2)  The  money  sued  for  must  have  been  re- 
ceived by  the  corporation  for  its  own  nae. 

(3)  The  payment  must  have  been  upon  com- 
pulsion and  not  voluntary. — ^Richardson  t. 
City  of  Denver.  17  C.  898,  30  P.  383. 
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IW.    VohmUry  payment  in  generaL 

(a)  Wben  taxes  illegally  assessed  have 
een  paid  Toluntarily  the  money  so  paid  can 
iot  be  recoyered  back  in  the  absence  of 
rand  or  mistake  of  fact  A  mistake  as  to 
he  law  glTes  no  right  of  action. — ^Richard- 
on  T.  City  of  Denver,  17  C.  398,  30  P.  333. 

(b)  The  holder  of  a  tax  deed  to  a  lot 
ransf^rred  his  title  to  the  original  owner, 
irho  had  his  deeds  recorded  in  the  proper 
ifBce,  and  later  conveyed  such  lot  to  ap- 
pellee. Subsequently,  the  former  holder  of 
:he  tax  deed  made  another  deed  purporting 
to  convey  said  lot  to  appellant;  appellant,  on 
January  9,  1892,  paid  the  taxes  on  said  lot 
Cor  the  year  1891;  and,  on  January  26  of  the 
same  year,  appellee  offered  to  pay  such  taxes 
to  the  county  treasurer,  but  payment  was 
declined  on  account  of  the  previous  payment 
fleld,  that  since  such  payment  was  not  made 
00  request  of  appellee  and  since  there  was 
no  subsequent  promise  to  repay,  appellant 
cannot  recover  such  payment  with  interest 
and  penalties. — ^Mitchell  v.  Danielson,  38  C. 
(3,  89  P.  823. 


§104. 


-Protest 


(a)  When  taxes  are  paid  under  protest, 
no  demand  is  necessary  before  bringing  suit 
to  recover  back  the  money  so  paid.  The 
protest  by  the  taxpayer  is  of  itself  sufficient 
notice  to  the  treasurer  that  he  regarded  the 
tax  as  ill^al,  and  that  he  would  enforce  his 
rights. — Bd.  Com'n  Arapahoe  County  v.  Cut- 
ter, 3  C.  349. 

(b)  Where  an  illegal  assessment  against 
property   for   the  construction  of  a  storm 
sewer  was  paid  by  the  owner  to  prevent  the 
property  from  being  sold  for  the  non-pay- 
ment of  such  assessment  which  appeared  to 
be  a  valid  VLeo.  against  the  property,  or  to 
redeem  the  property  from  such  sale,  or  was 
paid  under  protest  and  with  notice  to  the 
treasurer  that  it  was  paid  solely  to  redeem 
the  property  from   the  apparent   lien   and 
irlth  the  intention  to  recover  the  amount  in 
the    event    the    assessment    should    subse- 
qnently  be  declared  illegal,  after  such  assess- 
ment was  adjudged  illegal  and  set  aside,  the 
money  so  paid  was  held  by  the  city  for 
the  use  of  the  party  so  pasring  it  and  could 
be  recovered  by  an  action  against  the  city 
(or  that  purpose. — ^Denver  v.  Evans,  35  C. 
490,  84  P.  65. 

(c)  A  tax  or  license  fees  exacted  without 
aothority  of  law,  and  paid  under  protest, 
may  be  recovered. — Leonard  v.  Reed,  46  C. 
307,  316,  104  P.  410. 

§  105.  Actions  and  proceedings  for  recovery  of 
taxes  paid. 
(a)  The  question  being  as  to  the  legality 
In  the  increase  of  plaintiff's  tax  by  the  county 
board  of  equalization,  evidence  of  a  state- 
ment by  one  who  was  chairman  of  the  board, 
both  when  the  increase  was  made,  and  when 
a  claim  for  a  refund  of  the  tax  was  rejected 
by  the  board  of  county  commissioners,  made 
on  the  latter  occasion,  to  the  effect  that  the 
board  made  the  increase  from  the  value  of 
the  properties  of  the  complaining  payer, 
without  considering  the  valuation  of  other 
shnllar  properties,  was  held  properly  re- 
]ected.-Jackson  Hdwe.  ft  Imp.  Co.  v.  La 
.  PlaU  County,  52  C.  267,  268,  121  P.  157. 


VIU.     COLLECTION  AND  ENFORCEMENT 

AGAINST  PERSONS  OR  PERSONAL 

PROPERTY. 

(A)     COLLECTORS   AND   PROCEEDINGS 
FOR  COLLECTION  IN  GENERAL. 

§106.    Authority  or  warrant  for  collection. 

(a)  The  collector  of  taxes  must  have 
some  authority  or  warrant  for  their  collec- 
tion, or  his  acts  are  trespasses. — City  of 
Highlands  v.  Johnson,  24  C.  371,  51  P.  1004. 

(b)  A  warrant  to  collect  taxes  is  not 
"process,"  within  the  meaning  of  the  pro- 
vision of  the  constitution  relative  to  judicial 
proceedings,  and  it  is  not  essential  to  its 
validity  that  it  shall  run  in  the  name  of  the 
people.— Haley  v.  Elliott,  16  C.  169,  26  P. 
559;  20  C.  379,  38  P.  771. 

§  1<>7.    Powers  of  county  treasurer. 

(a)  The  county  treasurer  has  no  right 
to  inquire  into  the  legality  of  a  tax  list 
placed  in  his  hands  for  collection. — Hard- 
esty  V.  Price,  3  C.  560. 

§108.    Compensation  of  county  treasurer. 

(a)  The  county  treasurer  is  not  entitled 
to  a  commission  on  money  paid  into  his 
hands  for  the  redemption  of  land  sold  to  in- 
dividuals for  delinquent  taxes,  nor  to  any 
fee  for  entering  on  his  books  an  assignment 
of  a  certificate  of  purchase. — Mitchell  v. 
Wheeler,  20  A.  159,  77  P.  361. 


(B) 


SUMMARY  REMEDIES  AND 
ACTIONS. 


§109.    Enforcement  of  lien  on  real  property. 

(a)  Although  a  tax  is  expressly  declared 
by  statute  to  be  a  lien,  yet  if  a  specific  mode 
be  provided  whereby  the  land  may  be  sold 
to  satisfy  such  lien,  no  suit  in  equity  to 
enforce  the  sale  can  be  maintained.  The 
specific  statutory  mode  of  collection  must  be 
pursued. — Montezuma  Val.  Water  Supply  Co. 
V.  Bell,  20  C.  175.  36  P.  1102. 

(b)  Where  the  law  provides  for  the  as- 
sessment and  levy  of  taxes  against  railroads, 
making  them  a  lien  on  the  section  of  the 
road  lying  within  a  county,  as  it,  for  reasons 
of  public  policy,  will  not  permit  the  sale  of 
such  part  of  the  road,  or  any  of  the  personal 
property  used  in  its  operation  to  compel  pay- 
ment, and  as,  where  a  road  lies  in  different 
counties,  the  whole  cannot  be  sold  for  taxes 
in  one  county,  and  thus  no  provision  is  made 
for  the  enforcement  of  the  tax,  the  law  con- 
templates its  enforcement  by  ordinary  rem- 
edies, one  of  which  is  a  proceeding  in  equity 
to  establish  and  enforce  the  lien  for  the  tax 
against  its  property. — Dobbins  v.  Colo.  A  So. 
R.  Co.,  19  A.  257,  75  P.  156. 

(c)  Where  a  railroad  extends  through 
more  than  one  county,  the  county  treasurer 
cannot  sell  the  entire  road  nor  any  part 
thereof  for  delinquent  taxes,  but  he  may 
maintain  a  proceeding  in  equity  against  the 
railroad  company  to  establish  and  enforce 
the  tax  lien  against  its  property. — Id. 

§110.    Void  forthcoming  bond. 

(a)  Where  personal  property  was  levied 
upon  by  a  county  collector  of  revenue  for  de- 
linquent taxes  and  the  owners  resumed  pos- 
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session,  giving  a  forthcoming  bond  condi- 
tioned to  abide  the  decision  of  the  board  of 
county  commissioners  as  to  the  legality  of 
the  assessment:  Held,  in  covenant  on  the 
bond,  that  the  same  was  void. — ^Hardesty  v. 
Price.  3  C.  666. 

§111.    Actions  for  unpaid  taxes  in  general. 

(a)  Where  a  nonresident  who  had  loans 
outstanding  in  the  state  placed  the  notes  in 
the  hands  of  an  agent  to  hold  for  collection, 
with  power  to  receive  and  receipt  for  money 
and  to  release  securities,  but  with  no  author- 
ity to  hold  or  invest  the  money  when  col- 
lected, the  agent  was  not  authorized  to  list 
the  notes  for  taxes,  and  tax  schedules  made 
by  such  agent  were  not  competent  evidence 
in  a  proceeding  against  the  estate  of  his 
principal  for  the  collection  of  taxes. — Hath- 
away V.  Choury,  14  A,  478,  60  P.  574. 

§118.    Jurisdiction  and  venue. 

(a)  An  action  for  the  recovery  of  taxes 
is  not  an  action  upon  a  contract,  and  there- 
fore does  not  come  within  the  exception  to 
chapter  2  of  the  code  which  authorizes  the 
bringing  of  an  action  on  a  contract  in  the 
county  where  the  contract  was  to  be  per- 
formed.—Wason  V.  Bigelow,  11  A.  120,  52  P. 
636. 

(b)  The  treasurer  of  H.  county  brought 
suit  in  the  county  court  of  H.  county  against 
a  resident  of  M.  county  for  taxes  assessed 
against  him  on  personal  property  found  in 
H.  county.  Service  was  made  on  the  de- 
fendant in  M.  county.  Held,  that  it  was 
the  duty  of  the  court  on  application  of  de- 
fendant to  transfer  the  cause  to  the  county 
court  of  M.  county. — Id. 

(c)  A  suit  for  taxes  may  be  brought  by 
the  county  treasurer  in  any  county  of  the 
state.— Id. 

§113.    Nature  and  form. 

(a)  Where  a  statute  prior  to  the  code 
prescribed  the  action  of  debt  for  the  col- 
lection of  taxes,  such  action  may  now  be 
brought  under  the  ordinary  provisions  of 
the  code.— Wason  v.  Bigelow,  11  A.  121,  52 
P.  636. 

§114.    Conditions  precedent. 

(a)  An  action  for  debt  can  not  be  main- 
tained by  the  county  treasurer  to  recover 
taxes  levied  upon  personal  property  where, 
at  the  time  of  commencing  the  action,  suffi- 
cient of  the  property  upon  which  the  tax 
was  levied  remained  in  the  county  and  could 
have  been  identified,  from  which  the  taxes 
could  have  been  collected  by  distress,  al- 
though the  property  had  been  sold  and  had 
passed  out  of  the  possession  of  the  parties 
against  whom  the  taxes  were  levied. — Ber 
german  Bros.  v.  Beerbohm,  34  C.  118,  81  P. 
701. 


(C) 


REMEDIES  FOR   WRONGFUL 
ENFORCEMENT. 


§115.    Injunction. 

(a)  Q.  S.,  sec.  2825,  and  Session  Laws, 
1885,  page  317,  sec.  1,  vest  the  board  of 
county  commissioners  with  power  almost 
unlimited  to  correct  any  errors  that  may  oc- 
pur  in  an  assessment,  either  before  or  after 


the  payment  of  taxes  thereon,  and  an  in- 
junction will  not  issue  to  restrain  the  col- 
lection of  a  tax,  at  the  suit  of  a  property 
owner  alleging  that  the  assessor  himself  had 
assessed  the  property,  on  an  excessive  valu- 
ation, without  giving  him  an  opportunity  to 
make  a  return. — Breeze  v.  Haley,  10  C  5. 
13  P.  913;  Metcalf  v.  Fisher,  2  A.  375,  31  P. 
175. 

§  116.    In  general 

(a)  Against  an  illegal  tax  the  owner  of 
personal  property  has  a  full  and  adequate 
remedy  at  law,  and  may  not  resort  to  a  court 
of  equity  and  through  its  instrumentality 
review  and  correct  the  assessment  rolL— 
Price  V.  Kramer,  4  C.  546. 

(b)  Actions  to  restrain  the  collection  of 
the  public  revenues  are  not  favored. — ^Walsfa 
V.  Sprankle,  21  A.  129,  121  P.  951;  City  of 
Highlands  v.  Johnson,  24  C.  371,  51  P.  1004. 


§117. 


-Grounds  of  relief. 


(a)  Illegality  in  a  tax  assessment  wHl 
not  upon  that  ground  alone  warrant  the  is- 
suance of  an  injunction  to  restrain  the  sale 
of  personal  property  to  satisfy  the  taxes. 
The  statute  furnishes  another  remedy  in 
such  cases  which  is  complete  and  adequate. 
—Woodward  v.  Ellsworth,  4  C.  580. 

(b)  Where  taxes  are  a  personal  charge, 
courts  of  equity  are  loth  to  interfere  for  the 
purpose  of  restraining  their  collection;  but 
when  irreparable  injury  is  threatened,  where 
the  element  of  fraud  exists,  or  where  there 
is  some  other  circumstances  attending  the 
Injury  distinguishing  it  from  a  mere  tres- 

I  pass,  relief  by  injunction  may  be  invoked— 
LitUe  Pittsburg  Min.  Co.  v.  Stanley,  2  C.  L 
R.  81;  affirmed,  6  C.  415. 

(c)  Injunctions  to  restrain  the  collection 
of  revenue  are  not  favored.  That  a  tax  is 
void  is  not,  of  itself,  sufficient  to  justify  the 
granting  of  a  writ  to  restrain  its  collection. 
—City  of  Highlands  v.  Johnson,  24  C.  371,  51 
P.  1004. 

(d)  The  case  must,  in  addition,  be  made 
to  come  under  some  of  the  well  recognised 
heads  of  equity  jurisdiction. — Ins.  Co.  of 
North  Am.  v.  Bonner,  24  C.  220,  49  P.  336. 

(e)  Equity  will  not  enjoin  the  collection 
of  an  illegal  tax,  unless  the  taxpayer  has  no 
adequate  remedy  at  law,  or  its  collection  will 
result  in  irreparable  injury  to  him,  or  lead 
to  a  multiplicity  of  suits.  The  reason  for 
the  rule  being  that  a  state  cannot  exist  un- 
less taxes  are  regularly  and  promptly  paid, 
that  the  levy  of  taxes  is  a  legislative  and 
not  a  judicial  function,  and  that  the  conrt 
ran  neither  make  nor  cause  to  be  made  a 
new  assessment  if  the  one  complained  of  be 
erroneous. — ^Hallett  v.  Board  County  Com'rs 
Arapahoe  County.  40  C.  308,  316,  90  P.  678. 

(f)  Conceding  that  the  collection  of  ft 
tax  based  on  a  fraudulent  assessment  fnay 
be  enjoined  without  regard  to  the  question 
of  an  adequate  remedy  at  law,  it  must  ap- 
pear from  the  complaint  that  the  party  is  or 
will  be  injured  thereby,  before  equity  will 
grant  relief;  and  a  complaint  to  the  effect 
that  the  county  commissioners  and  treas- 
urer claim  the  right  to  collect  the  tax,  with- 
out alleging  that  any  steps  are  being  taken 
to  enforce  the  collection,  wholly  fails  to  show 
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tmt  any  wrcHig  has  been,  or  will  be,  inflicted 
rlUch  should  be  redressed. — Id. 

(g)  Injunction  will  lie  to  restrain  en- 
<oreement  of  taxes  against  property  exempt 
»y  law  from  taxation;  and  the  court  having 
kcqnired  jurisdiction  of  such  action,  the  sub- 
lequoit  wrongful  act  of  defendant  in  selling 
he  property  for  the  taxes  will  not  deprive 
t  of  the  power  to  grant  such  ultimate  relief 
is  pUdntiff  may  be  entitled  to  upon  the  facts 
Kcorring  during  the  pendency  of  the  suit, 
md  which  were  fully  presented  by  the  sup- 
plemental complaint — Colorado  Farm  A  Live 
Stock  Co.  V.  Beerbohm,  43  C.  464,  481,  96  P. 
141 

(h)  The  provision  of  the  statute  (Laws 
1901,  ch.  94,  sec  93)  requiring  notice  to  be 
g;iven  by  the  assessor  to  a  taxpayer,  of  ad- 
iitXonM  made  to  a  schedule,  is  substantial 
md  imperative.  The  omission  of  the  notice 
Is  not  a  mere  irregularity.  An  addition  to 
the  schedule  filed  by  the  taxpayer,  without 
string  the  notice  required  by  the  statute, 
deprives  him  of  a  substantial  right,  the  as- 
sessment thereon  is  void,  and  the  collection 
of  the  tax  will  be  enjoined.— Gale  v.  Statler, 
47  C.  72.  105  P.  868. 

(i)  The  fact  that  the  addition  was  made 
at  80  late  a  day  that  the  notice  could  not 
be  given  will  not  excuse  the  unlawful  act  of 
the  assessor,  where,  by  the  schedule,  he  was 
informed  that  the  taxpayer  claimed  that  the 
moneys  in  question  were,  under  sec  14  of 
the  act,  not  taxable  as  moneys  and  credits. 
-Id, 

(j)  A  taxpayer  returns  the  schedule  of 
his  property  in  due  season.  The  assessor 
makes  a  material  addition  thereto  without 
giving  him  notice  as  required  by  the  stat- 
ute. The  collection  of  the  tax  levied  upon 
the  same  so  added  to  the  schedule  will  be 
enjoined.  That  the  taxpayer  might  obtain 
relief  by  application  to  the  board  of  county 
commissioners,  does  not  deprive  him  of  this 
right— Id. 

(k)  In  an  action  brought  to  restrain  sale 
of  land  to  pay  delinquent  tax  or  assessment, 
equity  will  not  grant  an  injunction  restrain- 
ing collection  of  tax  or  assessment  on  the 
ground  of  irregularities  in  the  levy  or  il- 
legality of  the  tax  or  assessment. — Gillette 
V.  Denver,  21  P.  822. 

(1)  The  adequate  remedy  at  law,  which 
will  deprive  a  court  of  equity  of  jurisdiction, 
must  be  as  certain,  complete,  prompt,  and 
efficient  to  attain  the  ends  of  justice  as  the 
remedy  in  equity.  And  in  a  case  of  this 
nature  the  payment  of  the  illegal  portion 
of  the  tax  and  the  prosecution  of  an  action 
at  law  to  recover  it  back  is  neither  as 
prompt,  certain,  complete,  nor  efllcient  a 
remedy  as  a  suit  for  an  injunction  against 
Its  collection. — Atchison,  T.  &  S.  P.  Ry.  Co. 
V.  SuDivan,  178  P.  456. 

(m)  A  systematic,  intentional,  continu- 
ing omission  or  undervaluation  of  other  tax- 
able property,  in  violation  of  the  constitution 
or  statute,  by  the  taxing  officers  of  a  state 
or  county,  pursuant  to  a  rule  or  practice 
adopted  by  them,  the  inevitable  effect  of 
which  is  an  unjust  discrimination  in  tax- 
ation against  the  property  of  complainant, 
and  against  other  property  similarly  sit- 
uated, will  sustain  a  bill  in  equity  in  a  na- 
tional court  to  enjoin  the  collection  of  the 


tax  based  on  the  Illegal  discrimination.— 
Id. 

(n)  The  law  presimies  that  every  man 
intends  the  natural  and  inevitable  effect  of 
his  deeds,  and  that  taxing  officers  who  in- 
tentionally omit  or  undervalue  other  taxable 
property  in  violation  of  the  constitution  or 
the  statute,  so  that  an  undue  share  of  the 
burden  of  taxation  is  necessarily  thrown 
upon  the  property  of  complainant,  intended 
to  discriminate  against  its  property.  It  is 
not  necessary  to  its  cause  of  action  that  the 
officers  should  have  had  any  such  actual  in- 
tention, for  their  acts  were  as  injurious  and 
as  remediable  without  as  with  that  intention. 
—Id. 

§  118.    Payment  or  tender  of  taxes  in  con- 
troversy. 

(a)  When  the  valid  portion  of  a  tax  can 
be  easily  distinguished  from  the  portion  al- 
leged to  be  invalid,  and  it  has  been  neither 
paid  nor  tendered,  the  collection  of  the  tax 
will  not  be  enjoined  pending  a  litigation 
which  is  to  determine  the  validity  of  the 
disputed  portion.— Breeze  v.  Haley,  11  C. 
351,  18  P.  561;  People  ex  rel.  v.  Henderson, 
12  C.  369,  21  P.  144. 

(b)  Where  part  of  the  tax  is  legal,  and 
this  amount  can  be  ascertained  with  reason- 
able certainty,  the  payment  or  tender  thereof 
is  a  condition  precedent  to  the  award  of  an 
injunction  restraining  collection  of  the  resi- 
due. An  averment  that  plaintiff  is  ready 
and  willing  to  pay  whatever  may  be  found 
due  will  not  suffice,  even  though  the  assess- 
ment as  to  items  legally  taxable  is  confused 
with  others. — City  and  County  of  Denver  v. 
Hallett,  45  C.  132,  136,  100  P.  408. 

(c)  That  the  particular  act  under  which 
the  assessment  is  made  is  unconstitutional 
will  not  avail,  where  the  assessment  may 
stand  upon  previous  enactments.-rld. 

(d)  A  complaint  affirmatively  showing 
that  the  plaintiff  has  not  paid  or  tendered 
a  part  of  the  tax  shown  to  be  legally  charge- 
able against  him,  cannot  be  amended,  but 
must  be  discontinued. — Id. 

(e)  Before  a  party  is  entitled  to  ask  that 
the  collection  of  part  of  his  tax  be  enjoined, 
his  complaint  should  show  a  tender  of  the 
other  portion  of  the  tax. — ^Wason  v.  Major, 
10  A.  181,  50.  P.  741. 

(f)  Bill  to  restrain  the  execution  of 
deeds  for  certain  unproductive  mining 
claims  sold  for  taxes,  on  the  ground  of  ex- 
cessive valuation  in  the  assessment.  The 
bill  admitted  a  liability  for  some  tax,  but 
contained  no  averment  of  an  offer  to  pay 
any  amount,  but  alleging  that  it  was  impos- 
sible for  plaintiffs  to  estimate  what  valu- 
ation should  have  been  made  of  the  prop- 
erties if  the  assessor  had  proceeded  accord- 
ing to  law,  and  that  "the  data  upon  which 
the  estimation  could  be  made  are  within  the 
possession  of  the  assessor,  the  taxing  board, 
and  officers  of  the  county.'*  The  bill  con- 
tained other  averments  indicating  a  very 
thorough  knowledge  by  the  plaintiffs  of  the 
valuation  of  similar  properties  made  in 
nearly  every  other  county  of  the  state.  Held, 
that  in  view  of  these  allegations,  and  the 
presumption  that  access  might  have  been 
had  to  the  data  in  possession  of  the  officers 
of  the  county,  it  was  apparent  that  the  cor- 
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rect  yaluation  was  capable  of  ascertainment 
by  the  plaintiffs,  and  the  omission  of  an 
allegation  of  tender  was  not  excused. — ^Teller 
County  y.  Acorn  Gold  M.  Co.,  23  A.  407,  130 
P.  74. 

(g)  Taxpayers,  in  a  suit  to  enjoin  collec- 
tion of  a  tax  on  the  ground  of  excessive  yalu- 
ation, should  be  required  to  pay  the  inter- 
est and  penalties  prescribed  by  statute,  upon 
the  amount  ultimately  found  to  be  due. — Id. 

§119.    Proceedings  and  relief. 

(a)  If  part  of  the  tax  the  collection  of 
which  Is  sought  to  be  restrained,  is  legal  and 
part  yoid,  the  pleader  must  state  facts  show- 
ing what  is  legal  and  what  yoid  and  the 
payment  or  tender  of  the  amount  legally 
due.  An  allegation  that  he  has  paid  all 
taxes  legally  assessed  is  not  sufDcient,  for 
this  is  a  mere  legal  conclusion. — Insurance 
Co.  of  North  Am.  y.  Bonner,  24  C.  220.  49 
P.  336. 

(b)  In  an  action  to  restrain  the  state 
board  of  assessors  from  proceeding  under 
the  statute  to  yalue  the  property  of  certain 
classes  of  corporations  and  to  apportion  such 
yaluation  amongst  the  various  counties  of 
the  state  in  which  such  property  is  located, 
a  complaint  which  alleges  that  if  the  board 
be  permitted  to  proceed  it  would  cause  great 
expense  and  irreparable  damage  to  com- 
plainants for  which  they  would  have  no 
adequate  remedy  at  law,  and  would  cast  a 
cloud  upon  their  titles  and  would  result  in 
a  multiplicity  of  suits,  does  not  allege  facts 
sufficient  to  give  the  court  jurisdiction  to 
issue  the  writ  of  injunction  to  restrain  said 
board. — People  ex  rel.  Alexander  y.  Diet  Ct 
of  Tenth  Jud.  Dist,  29  C.  182,  68  P.  242. 

(c)  In  an  action  to  restrain  the  collection 
of  taxes,  where  the  complaint  states  no  is- 
suable fact  to  the  effect  that  the  plaintiff 
will  suffer  irreparable  injury  in  the  event 
the  collection  of  the  tax  is  enforced,  and 
fails  to  allege  sufficient  facts  to  show  that 
the  wrongs  of  which  he  complains  may  not 
be  adequately  redressed  in  an  action  at  law, 
plaintiff  fails  to  state  a  cause  of  action  en- 
titling him  to  equitable  relief;  and  especially 
so  when  our  statutes  (Mills*  Ann.  Stats.,  sec. 
3777)  appear  to  afford  a  legal  remedy. — 
Hallett  y.  Board  Com*rs  Arapahoe  County, 
40  C.  308.  318,  90  P.  678. 

(d)  Conceding  that  the  collection  of  a 
tax  based  on  a  fraudulent  assessment  may 
be  enjoined  without  regard  to  the  question 
of  an  adequate  remedy  at  law,  it  must  ap- 
pear from  the  complaint  that  the  party  is  or 
will  be  injured  thereby,  before  equity  will 
grant  relief;  and  a  complaint  to  the  effect 
that  the  county  commissioners  and  treasurer 
claim  the  right  to  collect  the  tax.  without  al- 
leging that  any  steps  are  being  taken  to  en- 
force the  collection,  wholly  fails  to  show  that 
any  wrong  has  been,  or  will  be,  inflicted 
which  should  be  redressed. — Id. 

(e)  An  allegation  that  an  assessment  and 
levy  of  a  tax  "were  illegal  and  void  in  law 
and  wholly  unauthorized,"  is  but  an  expres- 
sion of  the  pleader's  opinion,  and  insufBcient 
to  confer  jurisdiction  to  award  injunctive 
relief. — Ins.  Co.  of  North  America  v.  Bonner, 
7  A.  97,  42  P.  681. 

(f)  The  collection  of  a  tax  will  not  be 
enjoined  in  any  case  where  it  is  not  shown 


that  the  injury  resulting  from  its  enforce 
ment  would  be  irreparable,  and  this  fac 
must  distinctly  appear  by  Issuable  aver 
ments. — Id. 

(g)  In  an  action  to  enjoin  the  sale  a 
property  for  taxes  on  the  ground  of  doubii 
taxation,  where  the  complaint  alleged  Uh 
time  of  levy  of  a  town  tax,  that  had  beei 
paid,  which  showed  that  it  was  a  valid  lery 
the  fact  that  it  erroneously  alleged  the  tiici 
of  the  ending  of  the  fiscal  year,  was  im 
material. — Boston  and  Colo.  Smelting  Ca 
V.  Elder,  20  A.  96,  77  P.  268. 

(h)  Where  a  tax  for  general  town  pur 
poses  was  levied  by  the  board  of  tmstees  ol 
an  incorporated  town  on  the  6th  of  Noveic 
ber,  in  the  absence  of  a  showing  to  the  eon 
trary,  it  will  be  presumed  that  the  tax  list 
had  not  been  delivered  by  the  county  cletk 
to  the  county  treasurer,  and  that  the  ler; 
was  made  at  the  proper  time. — ^Id. 

(i)  A  complaint  seeking  to  enjoin  the 
collection  of  tax  on  the  ground  of  an  exces- 
sive increase  of  the  valuati<m  of  plaintiffs 
property,  over  that  returned  by  him,  alleged 
that  the  valuation  returned  by  plaintiff  in 
his  schedule,  was  "a  just  and  fair  valuation 
as  compared  with  other  and  similar  real 
estate  similarly  situated."  Held  a  mere  coc- 
elusion.— Walsh  v.  Sprankle,  21  A.  129,  121 
P.  961. 

(j)  In  an  action  to  ^oin  the  collection 
of  a  tax  on  the  ground  of  an  excessive  and 
oppressive  valuation  of  the  plaintiff's  prop- 
erty, the  complaint  must  allege  a  tender  ol 
such  part  of  the  tax  as  is  admitted. — Id.        j 

(k)  Parties  to  a  suit  who  admit  in  their 
pleadings  that  the  actual  value  of  property 
was  far  in  excess  of  its  assessed  value  are 
estopped  from  invoking,  to  sustain  the  as- 
sessment, the  rule  that  where  the  determin- 
ation of  an  issue  of  fact,  like  the  valuation 
of  property  for  taxation,  is  intrusted  by 
statute  to  the  judgment  of  an  officer  or  a 
board,  his  or  its  decision  raises  more  than 
a  presumption  of  fact,  and  may  not  be  over- 
thrown by  the  testimony  of  two  or  three 
witnesses.— Atchison,  T.  A  S.  P.  Ry.  Co.  v. 
Sullivan,  173  F.  467. 

§  190.    Actions  for  damages. 

(a)  Sec  3776  Mills'  Ann.  Stats,  wbicb 
provides  that  when  land  is  wrongfully  sold 
on  which  no  tax  is  at  the  time  due,  the 
county  shall  refund  to  the  purchaser  the 
principal  with  interest  at  twenty-five  per 
cent  per  annum  is  not  limited  to  sales  which 
are  valid  in  all  other  respects  except  that  | 
mentioned  in  the  section.  Merely  because 
the  sale  is  also  void  for  some  other  reasoa 
than  the  one  mentioned  in  this  particniar 
section  makes  it  none  the  less  void  because 
at  the  time  no  tax  was  due. — Bd.  Com'rs 
Rio  Grande  County  v.  Whelen,  28  C.  435, 65 
P.  38. 

(b)  Plaintiff's  goods  are  sold  for  an  il- 
legal tax,  and  purchased  by  his  representa^ 
tive  for  a  sum  in  excess  of  the  tax.  Thii 
excess  is  tendered  to  him.  He  is  entitled 
to  recover  the  amount  bid  at  the  sale.  less 
the  amount  tendered. — Spaulding  v.  Patte^ 
son,  46  C.  317,  104  P.  413. 

(c)  In  an  acticm  to  recover  taxes  on  tbd 
ground  of  illegal  assessment  (assessed  en 
masse)  the  complaint  must  ahow  that  tliejr 
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were  assessed  to  an  unknown  owner  and  that 
they  were  not  adjoining  lots.  Otherwise  the 
presumption  Is  that  the  statute  M.  A.  S. 
sec.  3822  was  complied  with. — Bd.  Com'rs 
Clear  Creek  County  v.  Tingling,  14  A.  449, 
60  P.  582. 

(d)  Public  policy  requires  that  all  pre- 
sumptions should  be  in  favor  of  the  legality 
of  an  assessment  for  taxes,  and  the  burden 
is  upon  him  who  assails  it  to  show  its  il- 
legality.—Clear  Creek  County  v.  Yingling, 
14  A.  449,  60  P.  682. 

IX,    SALE  OF  LAND  FOR  NON-PAYMENT 
OF  TAX. 

§  121.    Constitutional  and  statutory  provisions. 

(a)  G.  S.,  sec.  2912,  authorizing  the  sale 
of  lands  for  "taxes  and  charges  assessed 
against  the  owner  thereof  for  personal  prop- 
erty," is  not  contrary  to  public  policy,  nor 
to  any  ccmstitutional  provision,  in  that  it 
authorizes  the  sale  of  land  for  personalty 
tax — Larimer  County  v.  Nat  State  Bank, 
11  C.  664,  19  P.  537. 

(b)  Statutory  provisions  relating  to  the 
sale  of  property  for  delinquent  taxes  enacted 
for  the  protection  of  the  rtghts  of  the  prop- 
erty owner  are  to  be  construed  as  manda- 
tory, and  should  be  followed  strictly.— Cris- 
man  v.  Johnson,  23  C.  264,  47  P.  296;  Charl- 
ton V.  Toomey,  7  A.  304,  43  P.  454. 

(c)  Strict  compliance  with  the  statute 
must  be  shown  to  sustain  a  sale  of  land  for 
the  non-payment  of  the  tax.— Gilbreath  v. 
Doe,  24  A.  205,  132  P.  1146. 

§  128.  Enforcement  of  lien  on  real  property, 
(a)  Where  a  railroad  extends  through 
more  than  one  county,  the  county  treasurer 
cannot  sell  the  entire  road  nor  any  part 
thereof  for  delinquent  taxes,  but  he  may 
maintain  a  proceeding  in  equity  against  the 
railroad  company  to  establish  and  enforce 
the  tax  lien  against  its  property.— Dobbins 
V  Colorado  6  Southern  Railway  Co.,  19  A. 
257,  75  P.  156. 

§  123.    Power  to  make  sales. 

(a)  The  power  of  an  ofBcer  making  tax 
sales  is  purely  statutory.  A  statutory  power 
must  be  exercised  according  to  statutory  di- 
rections. A  substantial,  and  in  many  cases 
a  strict,  compliance  with  the  provisions  of 
the  law,  preparatory  to  and  authorizing  the 
sale,  is  a  condition  of  the  power,  and  essen- 
tial to  its  rightful  exercise.— Gomer  v.  Chaf- 
fee, 6  C.  314. 

§  124.    Restraining  sale. 
Restraining   wrongful    enforcement   of   tax, 
see  supra,  sees,  115-119.    ^  ,     ^^         ,       . 

(a)  In  an  action  to  enjoin  the  sale  of 
property  for  taxes  on  the  ground  of  double 
taxation,  where  the  complaint  alleged  the 
time  of  levy  of  a  town  tax,  that  had  been 
paid,  which  showed  that  it  was  a  valid  levy, 
the  fact  that  it  erroneously  alleged  the  time 
of  the  ending  of  the  fiscal  year,  was  imma- 
terial—Boston 6  Colo.  Smelting  Co.  v.  Elder, 
20  A.  96,  77  P.  258. 

(b)  Where  a  tax  for  general  town  pur- 
Doses  was  levied  by  the  board  of  trustees  of 
an  incorporated  town  on  the  6th  of  Novem- 
ber  in  the  absence  of  a  showing  to  the  con- 


trary, it  will  be  presumed  that  the  tax  list 
had  not  been  delivered  by  the  county  clerk 
to  the  county  treasurer,  and  that  the  levy 
was  made  at  the  proper  time. — Id. 

§125.  Sale  of  realty  for  delinquent  personal 
tax. 
(a)  Real  estate  of  one  who  defaults  in 
the  payment  of  taxes  thereon,  and  on  his 
personalty  may  be  sold  for  delinquent  taxes 
on  both. — Cramer  v.  Armstrong,  28  C.  496, 
66  P.  889. 

§126.  List  of  lands  delinquent— making  and 
requisites, 
(a)  Ejectment  for  a  quarter-section  of 
land.  The  defendant  claimed  under  a  tax 
deed.  The  assessment  roll  upon  which  the 
tax  sale  was  based  described  the  tract  in 
question  as  containing  160  acres;  the  notice 
of  the  tax  sale,  as  published,  described  it 
as  36  acres;  the  notice  posted  by  the  treas- 
urer as  60  acres.  The  sale  was  had  under 
the  statute  of  1891  (Laws  1891,  286,  sec.  6). 
Held,  that  there  was  a  substantial  departure 
from  the  statute,  fatal  to  the  validity  of  the 
sale.— Callbreath  v.  Hapney,  24  A.  202,  132 
P.  1143. 

§  127.    Time  of  sale. 

(a)  A  sale  before  such  date,  by  an  ofDcer 
having  no  power  to  sell  land  for  delinquent 
taxes  until  after  a  certain  date.  Held,  to 
be  premature  and  void,  and  the  tax  deed  a. 
nullity;  also,  that  the  defendant  in  an  action 
to  recover  possession  could  not  avail  himself 
of  the  statute  of  limitations  under  such 
deed.— Gomer  v.  Chaffee,  6  C.  314.  But  see 
Bennet  v.  No.  Colo.  Springs  Land  &  Imp. 
Co.,  23  C.  470,  48  P.  812. 

(b)  Under  sec.  7,  Session  Laws  1891, 
page  288,  real  estate  assessed  for  taxes  for 
the  years  1893  and  1894,  if  the  taxes  were 
not  paid,  was  subject  to  sale  for  the  taxes 
of  1893  on  and  after  the  first  Monday  in 
October,  1894,  and  for  the  taxes  of  1894  on 
and  after  the  first  Monday  in  October,  1895, 
and  sales  made  after  those  dates,  for  the 
taxes  of  said  years,  were  not  premature. — 
Seymour  v.  Deisher,  33  C.  349,  80  P.  1038. 

§128.    Postponement  or  adjournment. 

Sale  to  county,  see  infra,  sees.  139,  173. 

(a)  A  tax  sale  is  commenced  on  the  19th 
of  the  month.  Certain  lands  are  offered  on 
that  and  the  succeeding  day,  and  on  the 
latter  day  are  struck  off  to  the  county.  The 
sale  continues  until  and  upon  the  26th  of  the 
month.  The  sale  and  the  deed  thereunder 
are  void. — Empire  Ranch  6  Cattle  Co.  v. 
Coldren,  51  C.  120,  117  P.  1005;  Newsom 
V.  Jacobs,  51  C.  581,  119  P.  623. 

§  129.    Notice  of  sale. 

(a)  Notice  of  time  and  place  of  sale  are 
mandatory  provisions  of  the  revenue  law. — 
Gomer  v.  Chaffee,  6  C.  315. 

(b)  Among  other  prerequisites  to  a  valid 
sale  of  land  for  taxes  is  the  giving  of  notice 
thereof;  and  when  it  is  shown  that  such 
notice  has  not  been  given  in  substantial  con- 
formity with  the  sUtute,  the  sale  will  be 
adjudged  invalid  notwithstanding  a  tax  deed 
in  proper  form  may  have  been  duly  executed 
and  recorded.— Morris  v.  St.  Louis  Nat. 
Bank,  17  C.  231,  29  P.  802. 
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(c)  The  description  in  a  notice  of  sale 
for  taxes  of  the  property  as  lots  "1  to  24," 
does  not  exclude  lot  24  by  reason  of  the  use 
of  the  word  "to,"  as  such  word  is  not  nec- 
essarily a  term  of  exclusion,  but  one  whose 
meaning  is  to  be  ascertained  by  the  reason 
and  sense  in  which  it  is  used;  and,  in  this 
instance,  it  is  used  as  a  word  of  inclusion, 
since  it  follows  the  form  of  the  statute.— 
Stough  V.  Reeves,  42  C.  432,  437.  96  P.  958, 

(d)  Certain  property  sold  for  taxes  was 
described  on  the  tax  roll  as  "Lots  1  to  24, 
Block  8,  Fairground  town";  In  the  publi- 
cation notice  as  "Lots  1  to  24,  Block  8,  Pair- 
ground  Range,  Div.  or  Add.";  in  the  tax 
deed,  "1  to  24,  in  Block  8,  Fairground  sub- 
division to  the  town  of  Montrose";  that  the 
land  sold  was  known  and  recorded  as  "Fair- 
ground Plat,"  in  an  action  to  quiet  title 
against  such  tax  deed.  Held,  that  the  de- 
scription of  the  property  in  the  notice  of 
sale  was  pnma  fade  insufficient  to  identify 
the  land.— Id. 

(e)  A  tax  title  is  properly  rejected  when 
the  notice  of  the  sale  contained  no  sufficient 
description  of  the  property  sold. — Ryan  v. 
Staples,  76  F.  722. 

§180.    Publication. 

(a)  The  publication  of  notice  of  sale  of 
real  estate  for  taxes  in  a  Sunday  newspaper 
does  not  constitute  legal  notice,  and  a  sale 
based  on  such  publication  is  void.— Schwed 
V.  Hartwitz,  23  C.  187,  47  P.  296. 

§  181.    Proof  of  publicatian. 

(a)  An  affidavit  of  publication  of  notice 
of  sale  made  in  conformity  with  the  statute 
and  filed  in  the  proper  office  is  a  prerequisite 
to  a  valid  tax  deed.— Charlton  v.  Kelly,  24 
C.  273,  60  P.  1042. 

(b)  But  the  statutory  form  need  not  be 
followed.— Morris  v.  St  Louis  Nat  Bank, 
17  C.  231,  29  P.  802. 

(c)  Where  the  publisher's  affidavit  does 
not  show  that  the  newspapers  were  delivered 
to  subscribers  the  tax  deed  is  void.— Morris 
V.  St  Louis  Nat  Bank,  17  C.  231,  29  P.  802. 

(d)  Unless  the  affidavit  of  publication  of 
notice  of  a  tax  sale  shows  that  copies  of  each 
number  of  the  paper  were  delivered  by  car- 
riers or  transmitted  by  mail  to  each  sub- 
scriber according  to  the  accustomed  mode 
of  business  of  the  office,  it  is  insufficient  and 
a  sale  based  thereon  is  invalid. — ^Rustin  v. 
Merchants'  A  Miners'  Tun.  Co.,  23  C.  861, 
47  P.  800. 

(e)  Oral  testimony  is  not  admissible  to 
supplement  a  defective  affidavit  of  publica- 
tion of  a  tax  sale  notice. — Id. 

(f)  The  purpose  of  requiring  the  deposit 
with  the  county  clerk  of  the  affidavits  of 
the  county  treasurer  and  newspaper  pub- 
lisher of  the  publication  t)f  notice  of  tax 
sales  is  to  preserve  and  furnish  proof  that 
the  requisite  notice  was  given.  Except  in 
case  of  loss  such  affidavits  are  the  only  com- 
petent evidence  of  such  notice.  The  failure 
to  file  such  affidavits  does  not  invalidate  a 
tax  sale  and  they  only  become  material  when 
the  question  of  notice  of  such  sale  is  at  issue. 
The  fact  that  such  affidavits  are  not  on  file 
with  the  clerk  at  the  time  of  or  before  the 
making  of  a  tax  deed  is  immaterial  if  they 
are  on  file  at  the  time  it  becomes  necessary 


to  prove  the  fact  of  publication  of  notice- 
Bertha  Gk)ld  Min.  k  Mill.  Co.  v.  Burr,  31  C 
264,  73  P.  36. 

(g)  The  fact  that  the  affidavit  of  the 
publisher  of  the  publication  of  notice  of  a 
tax  sale,  required  to  be  filed  with  the  county 
treasurer,  cannot  be  found  on  file,  is  not 
conclusive  that  such  affidavit  was  not  filed, 
but  it  may  be  shown  by  parol  evidence  that 
the  affidavit  was  made  and  filed  as  the  stat- 
ute requires.— Herr  v.  Graden,  33  C.  627.  81 
P.  242. 

(h)  Unless  an  affidavit  of  publication  of 
a  notice  of  a  tax  sale  shows  that  copies  of 
each  number  of  the  paper  in  which  the  no- 
tice was  published  were  delivered  by  car- 
riers or  transmitted  by  mail  to  each  sub- 
scriber of  the  paper,  according  to  the  cus- 
tom and  mode  of  business  in  the  office,  it  is 
insufficient  and  a  sale  based  thereon  is  in- 
valid.—Lambert  V.  Shumway,  36  C.  350.  85 
P.  89. 

(i)  Under  a  statute  requiring  the  affi- 
davit of  publication  of  notice  of  tax  sale  to 
show  that  copies  of  each  number  of  the 
paper  containing  the  notice  were  delivered 
by  carrier  or  transmitted  by  mail  to  each 
of  the  subscribers,  an  affidavit  asserting  that 
the  paper  containing  the  notice  was  deliv- 
ered by  carrier  or  transmitted  by  mail  to 
each  of  the  subscribers  in  a  certain  county 
in  the  state,  is  insufficient  and  the  sale 
based  thereon  is  invalid.- Mitchell  v.  Knott 

43  C.  136,  139,  96  P.  336. 

(j)  It  is  the  fact  of  the  publication  and 
posting  of  the  notice  of  sale  which  confers 
upon  the  treasurer  power  to  make  the  sale. 
The  affidavit  of  publication  may  be  filed  at 
any  time,  even  upon  the  trial  of  an  action  to 
cancel  the  tax  deed.— Stemberger  v.  Moffat 

44  C.  520,  99  P.  660. 

(k)  An  affidavit  of  the  publication  of  the 
notice  of  a  tax  sale  of  lands,  showing  no 
more  than  that  copies  of  the  papers  were 
delivered  by  mail  or  by  carrier  to  all  regu- 
lar subscribers  In  the  county,  is  defective. 
— Gardner  v.  Cherry,  61  C.  150,  116  P.  1127. 

(1)  Where  the  affidavit  of  publication  is 
defective,  a  supplemental  affidavit  supplying 
its  defects,  though  made  and  filed  only  the 
day  before  the  trial  of  an  action  in  which 
the  tax  sale  is  contested,  is  admissible  and 
to  reject  is  error. — Id. 

(m)  And  where  such  supplemental  affi- 
davit is  afterwards  contradicted  by  affidavit 
of  the  same  person  who  made  it,  the  court 
should  receive  evidence,  and  determine 
which  affidavit  speaks  the  truth. — Id. 

(n)  The  supplemental  affidavit,  secured 
and  filed  on  the  eve  of  the  trial,  is  not  a 
public  record,  and  so  above  contradiction 
and  impeachment  by  the  same  affiant  within 
the  doctrine  of  Stemberger  v.  Moffat  44  C. 
620,  99  P.  660.— Id. 

(o)  The  affidavit  of  publication  of  notice 
of  tax  sales  required  to  be  made  by  the  pub- 
lisher of  such  notice  and  transmitted  to  the 
county  treasurer  and  by  him  deposited  with 
the  county  clerk,  is  the  exclusive  evidence 
of  the  fact  and  manner  of  the  publication 
except  in  case  of  loss  or  destruction  of  such 
affidavit— Paine  v.  Palmborg,  20  A.  432,  79 
P.  330. 

(p)  An  affidavit  of  publication  of  notice 
of  a  tax  sale  which  states  that  the  list  of 
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lands  for  sale  was  published  for  four  con- 
secative  weeks  in  a  weekly  newspaper,  but 
fails  to  show  that  the  notice  of  the  time 
and  place  of  sale  was  published,  is  insuffi- 
cient to  support  a  tax  sale. — Id. 

(q)  An  affidavit  of  publication  of  notice 
of  a  tax  sale  which  states  that  the  notice 
was  published  in  a  daily  paper  on  the  6th 
day  of  September,  and  that  the  last  publi- 
cation was  made  prior  to  the  first  day  of 
October,  is  insufficient,  as  it  shows  only  one 
publication,  while  the  statute  requires  the 
publication  to  be  made  once  a  week  for  four 
consecutive  weeks. — Id. 

(r)  An  affidavit  of  the  publication  of  the 
notice  of  a  tax  sale  was  not  sufficiently  veri- 
fied under  the  statute  in  force  at  the  time 
of  the  sale;  but  a  subsequent  statute,  ante- 
dating the  affidavit  and  with  which  it  com- 
plied, was  revoked.  The  latter  statute  re- 
pealed that  in  force  at  the  date  of  the  tax 
sale,  but  with  a  saving  clause,  that,  "Noth- 
ing in  this  act  shall  *  *  *  in  any  man- 
ner affect  any  ♦  ♦  ♦  tax  sale  ♦  ♦  ♦ 
suit  ♦  ♦  ♦  trial  ♦  ♦  ♦  appeal  or  other 
proceedings  ♦  ♦  ♦  brought  or  to  be 
brought  under  ♦  ♦  ♦  any  law  repealed 
by  this  act,  ♦  ♦  ♦  but  the  same  shall  be 
♦  ♦  ♦  prosecuted,  adjudged  and  deter- 
mined as  provided  by  the  laws  in  force  be- 
fore and  at  the  time  this  act  takes  effect" 
Held  that  in  view  of  this  saving  clause,  the 
later  statute  was  without  effect  to  support 
the  affidavit.— -Herr  v.  Graden,  22  A.  611,  127 
P.  319. 

(s)  The  manifest  purpose  of  the  legisla- 
ture in  sees.  3884,  3885,  Mills'  Stats.  (Rev. 
Stats.,  sees.  6708,  6709),  was  that  the  affida- 
vits there  required,  deposited  with  the 
county  clerk,  should  be  a  permanent  and 
enduring  record  of  the  fact  of  the  publica- 
tion of  the  notice  of  the  tax  sale;  that  the 
affidavit  of  publication  should  be  made  by 
some  person  having  a  proprietary  interest  in 
the  paper,  and  in  the  general  control  thereof, 
and  of  its  policy.  The  words  •'printer"  and 
"publisher"  manifest  this  intent,  and  a  mere 
salaried  employee,  like  a  typesetter  or  fore- 
man, is  not  within  the  meaning  of  the  stat- 
ute.— Id. 

(t)  The  affidavit  of  publication  of  notice 
of  tax  sale,  as  to  its  authentication,  must 
conform  to  the  statute  in  force  at  the  date 
of  the  sale.— rid. 

(u)  Where  at  the  date  of  the  sale,  the 
statute  requires  the  affidavit  to  be  made  by 
a  person  designated,  and  transmitted  to  the 
treasurer  immediately  after  the  sale,  an  affi- 
davit made  by  a  different  person,  years  after- 
ward, under  authority  of  a  different  and 
more  favorable  statute,  will  not  be  accepted. 
—Id. 

(v)  In  view^f  the  saving  clause  in  the 
Revenue  Act  -of  1902  (Laws  1902,  c.  3,  sec. 
237;  Rev.  Stats.,  sec.  5785),  the  amendment 
to  the  previous  statute  (Mills'  Stats.,  sec. 
3884)  affected  by  sec.  160  of  that  amend- 
ment, is  without  effect  as  to  a  sale  made 
prior  to  its  enactment. — Id. 

(w)  The  foreman  of  the  publisher  of  a 
newspaper,  in  general  charge  of  ooly  the 
mechanical  department,  and  whose  duties 
extend  merely  to  the  insertion  of  advertise- 
ments, the  manner  in  which  they  shall  ap- 
pear, the  correct  printing  thereof,  and  the 


mailing  of  the  paper  to  subscribers,  but  who 
is  never  in  supervisory  control  of  the  paper, 
or  its  policy,  is  not  the  "printer"  within  the 
meaning  of  the  statute  (Mills'  Stats.,  sec 
3884;  Rev.  Stats.,  sec.  6709).  His  affidavit  is 
not  to  be  accepted  as  evidence  of  the  publi- 
cation of  the  notice  of  a  tax  sale. — Id. 

(x)  An  affidavit  of  the  publication  of  the 
notice  of  a  tax  sale  conforming  to  the  stat- 
ute, is  sufficient  in  form. — Id. 

(y)  The  affidavit  of  the  publisher  of  the 
notice  of  a  tax  sale  must  state  that  the  no- 
tice was  published  four  weeks  and  giye  the 
date  of  the  last  publication.  Though  the 
first  publication  must  be  made  at  least  four 
weeks  before  the  day  of  sale,  the  publisher's 
affidavit  need  not  contain  any  express  state- 
ment as  to  this  date.  Conforming  to  the  pro- 
vision in  the  statute  it  is  sufficient. — ^Pelton 
V.  Muntzing,  24  A.  1,  131  P.  281. 

(z)  The  certificate  of  the  county  treas- 
urer as  to  when  a  notice  of  a  tax  sale  was 
published  is  not  competent  evidence  of  the 
date  of  such  publication. — Id. 

(aa)  The  affidavit  of  the  publication  of 
the  notice  of  a  tax  sale,  required  of  the  pub- 
lisher by  Rev.  Stats.,  sec.  6709,  must  contain 
not  only  what  is  specified  in  that  section, - 
but  also  the  statement  required  by  Rev. 
Stats.,  sec.  3933.  A  tax  deed  issued  pursuant 
to  a  sale,  the  notice  of  the  publication  of 
which  is  not  shown  in  the  manner  required 
by  the  statute  to  have  been  made  in  a  news- 
paper of  the  class  specified  in  the  statute,  is 
void.— Gilbreath  v.  Doe,  24  A.  205,  132  P. 
1146. 

(bb)  The  affidavit  of  publication  of  the 
notice  of  a  tax  sale  may  be  amended. — Id. 

§18$.    Posting. 

(a)  The  treasurer's  notice  of  a  tax  sale 
posted  on  Sunday  takes  effect,  at  least,  upon 
the  Monday  following;  and  if  four  weeks 
then  intervene,  before  the  day  of  sale,  and 
the  notice  remains  continuously  posted,  it  is 
sufficient.  Schwed  v.  Hartwitz,  23  C.  187,  47 
P.  295,  distinguished.— Pelton  v.  Muntzing, 
24  A.  1,  131  P.  281. 

(b)  In  computing  the  time  during  which 
the  notice  of  a  tax  sale  is  posted,  it  is  proper 
to  include  the  first  day  and  exclude  the  last, 
or  vice  versa, — Id. 

§  183.    Proof  of  posting. 

(a)  The  affidavit  required  by  sec.  3885, 
Mills'  Stats.,  must  be  sufficiently  specific  to 
show  with  reasonable  certainty  that  the  re- 
quirements of  the  statute  have  been  com- 
plied with.  An  affidavit  of  the  treasurer 
stating  that  he  has  "caused  a  tax  sale  of 
real  property  to  be  published"  in  a  newspa- 
per specified,  "for  four  weeks"  and  "posted 
a  printed  notice  thereof  in  a  conspicuous 
place,"  etc.,  "as  provided  by  law,"  not  show- 
ing what  tax  sale  is  referred  to,  or  what  the 
notice  contained,  what  property  was  de- 
scribed in  it,  or  when  the  sale  was  to  be 
held,  or  whether  at  public  auction  or  other- 
wise, is  not  a  compliance  with  the  statute, 
and  is  wholly  insufficient  to  support  a  tax 
sale.  A  deed  based  thereon  is  void. — Ameri- 
can Bond  &  Inv.  Co.  v.  Hopkins,  46  C.  460, 
104  P.  1040. 

(b)  The  treasurer's  affidavit  stated  that 
for  four  weeks  continuously  prior  to  the  sale. 
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"which  occurred  on,"  etc.,  he  "kept  posted 
near  the  front  door  of  my  office  a  complete 
printed  list  of  all  property  offered  for  sale 
on  that  aforesaid  day."  There  was  no  state- 
ment of  what  the  notice  contained  as  to  the 
date  and  place  of  sale.  Held,  that  the  notice 
as  described  in  the  affidavit  was  not  a  com- 
pliance with  the  statute  (Mills'  Stats.,  sees. 
3882,  3883,  3885;  Rev.  Stats.,  sees.  6707, 
5708) ;  nor  was  the  affidavit  a  compliance 
with  the  statute  as  to  the  place  of  posting. — 
Norris  v.  Kelsey,  23  A.  555,  130  P.  1088. 

(c)  An  affidavit  of  the  treasurer,  under 
sees.  5707,  5708,  Rev.  Stats.,  that  he  posted  a 
"complete  printed  list,"  containing  nothing 
as  to  posting  a  notice,  is  not  sufficient — Id. 

(d)  The  certificate  of  the  county  treas- 
urer as  to  when  a  notice  of  a  tax  sale  was 
published  is  not  competent  evidence  of  the 
date  of  such  publication. — Pelton  v.  Munt- 
zing,  24  A.  1,  131  P.  281. 

§  134.    Sale  in  parcels. 

(a)  The  sale  in  parcels  of  a  body  of  land 
assessed  as  a  whole  is  a  violation  of  the 
statute  (Mills'  Stats.,  sec  3888;  Rev.  SUts., 
sec  5713).  One  contesting  the  sale  is  not 
required  to  prove  that  he  has  sustained  dam- 
age by  this  violation  of  the  statute. — New- 
comb  V.  Henderson,  22  A.  167,  122  P.  1125. 

§186.    Evidence. 

(a)  Where  a  tax  deed  conveys  title  to 
several  tracts  of  land,  and  the  deed  shows 
that  they  were  advertised  separately,  and 
that  the  purchasers  bid  for  them  separately, 
this  is  sufficient  to  show  that  they  were  sold 
separately.— Waddingham  v.  Dickson,  17  C. 
223,  29  P.  177. 

§  136.    Sale  of  non-contiguous  lands  en  masse. 

(a)  A  tax  deed  of  tracts  widely  separate 
and  in  different  townships,  and  sold  together 
for  a  gross  sum  is  void. — Emerson  v.  Shan- 
non, 23  C.  274,  47  P.  302. 

(b)  Sale  en  masse  of  non-contiguous  par- 
cels assessed  separately,  is  void. — Whitehead 
V.  Callahan,  44  C.  396,  401,  99  P.  57. 

(c)  A  sale  en  masse,  for  taxes,  of  non- 
contiguous lands,  for  a  gross  sum,  is  void; 
and  a  tax  deed  which,  upon  its  face,  shows 
that  the  sale  was  made  in  this  manner,  is 
void.  The  rule  is  the  same,  whether  the  sale 
be  made  to  the  county  or  to  an  individual. — 
Page  V.  Gillett,  47  C.  289,  107  P.  290. 

(d)  Sees.  3822  and  3888,  MUls'  SUts. 
(Rev.  Stats.,  sees.  5665,  5713),  are  to  be 
taken  together;  several  tracts  of  land  can  be 
sold  in  one  body  only  when  adjoining,  and 
returned  by  the  same  taxpayer. — Id. 

(e)  A  tax  sale  of  several  non-contiguous 
tracts  of  land  for  a  gross  sum  is  void,  and  a 
deed  which  shows  this  upon  its  face  is  void. 
—Hughes  V.  Webster,  52  C.  477,  122  P.  789. 

§  137.    Sale  of  contiguous  parcels  en  masse. 

(a)  Adjoining  town  lots  listed  by  the 
same  person  may  be  sold  en  masse  for  delin- 
quent taxes. — Emerson  v.  Shannon,  23  C.  274, 
47  P.  302;  Crisman  v.  Johnson,  23  C.  264,  47 
P.  296.  ^ 

(b)  While  the  fact  that  town  lots  de- 
scribed by  number  in  a  tax  deed  are  not 
numbered  consecutively  is  some  evidence 
that  the  lots  are  not  contiguous,  it  is  insuf- 


ficient to  overcome  the  statutory  presump- 
tion in  favor  of  the  regularity  of  the  pro- 
ceedings.— Crisman  v.  Johnson,  23  C.  264, 
47  P.  296.  And  see  Waddingham  y.  Dick- 
son, 17  C.  223,  29  P.  177. 

§  138.    Contiguous  tracts. 

(a)  Deed  upon  sale  en  masse  of  cootig- 
uous  tracts  not  returned  by  the  same  person 
is  void.  (Rev.  SUts.,  sec.  5665).— Gilbreath 
V.  Doe.  24  A.  205,  132  P.  1146. 

§139.    Sale  to  county  or  munidpatity. 

(a)  The  laws  of  this  state  have  never 
authorized  a  city  or  town  to  buy  in  prop- 
erty, at  tax  sales,  for  general  taxes,  though 
such  power  is  vested  in  counties. — City  and 
County  of  Denver  v.  Keeler.  48  C.  54,  lOS 
P.  998. 

(b)  A  sale  of  land  to  the  county,  aa  the 
first  day  of  a  tax  sale,  is  void.  A  deed  issued 
thereim  is  void.  The  invalidity  may  be 
shown  by  evidence  aliunde  the  deed.— fin- 
pire  Ranch  &  Cattle  Co.  v.  Lanning,  49  C 
458,  113  P.  491;  Id.,  53  C.  151,  124  P.  679. 

(c)  A  tax  deed  of  lands  upon  a  sale  to 
the  county  made  on  the  first  day  of  the  sate 
is  void.  It  neither  sets  in  motion  the  statute 
of  limitations,  nor  affords  any  foundation  to 
a  plea  of  laches  when  the  paramount  owner 
sues  to  quiet  his  title.— Mulqueen  v.  Lan- 
ning, 63  C.  146,  124  P.  677;  Lambert  v.  Scott 
53  C.  357,  127  P.  142.  ^^ 

§  140.    Amount  for  which  land  may  be  sold. 

(a)  The  treasurer  is  authorized  to  sell 
not  only  for  the  amount  of  taxes  levied  the 
preceding  year,  but  also  for  delinquent  taxes 
for  any  year. — Knowles  v.  Martin,  20  C  333. 
38  P.  467. 

(b)  Where  town  lots  were  separately 
listed  and  valued  and  the  improvements  on 
each  were  separately  valued  but  in  extend- 
ing the  tax  on  the  roll  only  the  total  valua- 
tion was  entered,  and  in  apportioning  the 
tax  part  of  the  value  of  the  improvemenU 
on  one  lot  was  added  to  the  other  and  the 
latter  was  sold  for  the  taxes  as  estimated  <m 
this  excess  valuation,  the  sale  was  void.— 
Cramer  v.  Armstrong.  28  C.  496.  66  P.  8S9. 

(c)  Session  Laws  1894,  p.  45,  redudng 
the  penalties  and  interest  on  delinquent 
taxes,  expressly  repealing  all  acts  in  conflict 
therewith,  necessarily  excludes  the  opera- 
tion of  the  former  law  in  relation  thereto, 
and  applies  to  the  amount  of  interest  and 
penalties  which  could  be  recovered  upon  a 
sale  made  after  the  law  went  into  effect- 
Baker  V.  Kaiser,  126  F.  317. 

§141.    Sale  for  excessive  amount. 

(a)  A  tax  sale  made  for  an  amount  \n 
excess  of  what  is  legally  due  for  taxes,  hiter- 
est  and  penalties  is  void. — Cramer  v.  Ann- 
strong,  28  C.  496,  66  P.  889. 

(b)  A  sale  of  land  for  taxes  for  60  cents 
more  than  the  amount  lawfully  due,  where 
the  total  amount  was  only  $12.03.  was  fat 
an  excess  which  was  relatively  appreciable, 
and  vitiated  the  sale.— Baker  v.  Kaiser.  126 
P.  317. 

§149.    Persons  who  may  purchase. 

(a)  Where  a  party  is  in  possession  of 
premises  under  an  illegal  foreclosure  of  a 
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trust  deed,  claiming  title  thereto  and  re- 
ceiving rents  and  profits  therefrom,  It  be- 
comes her  duty  to  pay  the  taxes,  and  by 
falling  so  to  do  and  permitting  the  premises 
to  be  sold  therefor,  she  cannot  acquire  title 
adverse  to  the  legal  title  held  by  her  in  trust 
by  purchasing,  either  directly  or  Indirectly, 
the  tax  deeds  arising  from  such  sale. — Bar- 
low V.  Hitzler,  40  C.  109,  118,  90  P.  90. 

(b)  Duty  of  one  in  possession  of  lands  to 
pay  thQ  taxes  assessed  thereon.  One  in  pos- 
session of  lands  under  a  void  tax  deed  is  not 
estopped  to  acquire  title  thereto,  under  a 
sale  made  for  the  non-payment  of  a  tax 
assessed  while  he  is  so  in  possession. — 
Scott  V.  Ramseier,  26  A.  540,  139  P.  1121. 

§  143.  Second  sale  after  sale  to  county  unre- 
deemed, 
(a)  Under  Rev.  Stat,  sec.  5713,  a  sale  for 
taxes,  though  upon  due  advertisement,  after 
a  sale  of  the  same  lands  to  the  county  which 
is  still  unredeemed  and  the  lands  unsold, 
is  void.— Emerson  v.  Valdez,  24  A.  458,  136 
P.  137. 

§  144.    Certificate  of  sale. 

(a)  A  tax  certificate  does  not  pass  the 
title.— Morris  v.  St  Louis  Nat.  Bank,  17  C. 
231,  29  P.  802. 

(b)  Where  land  is  sold  for  taxes  assessed 
against  the  land  and  also  for  persona]  taxes 
assessed  against  the  owner,  the  certificate 
of  purchase  invests  the  purchaser  with  a 
lien  for  the  taxes  assessed  against  the  land 
superior  to  all  liens,  and  also  with  a  lien 
for  the  amount  paid  on  account  of  the  per- 
sonal taxes  of  the  owner,  which  is  subject  to 
prior  liens.— Statton  v.  People  ex  rel.,  18  A. 
85,  70  P.  157. 

§146.    Assignment  in  general. 

(a)  The  act  of  1894  (Sess.  Laws  1894, 
p.  46,  Mills'  Ann.  Stat,  sec.  3888)  providing 
that  where  property  is  bid  In  by  the  county 
at  a  delinquent  tax  sale,  any  person  may 
at  any  time,  within  three  years  from  the 
date  of  the  certificate  deposit  with  the  county 
treasurer  the  amount  due  upon  such  certifi- 
cate with  interest,  whereupon  the  county 
clerk  shall  assign  the  certificate  to  such  per- 
son, does  not  repeal  the  act  of  1893  (Sess. 
Laws  1893,  p.  428;  MiUs'  Ann.  Stat,  sec. 
3900)  providing  that  where  property  is  bid 
in  by  the  county  at  any  tax  sale  and  a 
certificate  of  purchase  is  issued  to  the 
county,  the  treasurer  may  sell  or  assign  such 
certificate  to  any  person  who  shall  desire  to 
purchase,  upon  the  payment  of  the  amount 
for  which  such  property  was  bid  in,  with 
interest  and  penalties  accrued  thereon,  or 
such  sum  as  the  board  of  commissioners  at 
any  regular  meeting  may  decide,  without  any 
limitation  as  to  the  time  within  which  such 
assignment  shall  be  made.  Under  the  last 
named  section  such  certificate  may  be  as- 
signed by  the  treasurer  and  board  of  com- 
missioners after  the  expiration  of  three 
years  from  the  date  of  the  certificate. — Love- 
lace V.  Tabor  Mines  ft  Mills  Co.,  29  C.  62,  66 
P.  892. 

(b)  In  an  action  by  one  claiming  as  as- 
signee of  a  certificate  of  purchase  at  a  tax 
sale,  where  the  assignment  is  put  in  issue 
by  the  answer,  the  burden  is  on  the  claimant 


to  establish  such  assignment  by  evidence, 
and  in  the  absence  of  such  evidence  defend- 
ant is  entitled  to  judgment — Hartman  v. 
Reld,  17  A.  407,  68  P.  787. 

§146.    Assignment  by  county. 

(a)  The  county  clerk  has  no  authority, 
after  the  expiration  of  three  years  from  date 
of  a  tax  sale,  to  assign  a  certificate  of  pur- 
chase of  land  sold  for  delinquent  taxes  and 
bid  in  by  the  treasurer  for  the  county. — 
Camahan  v.  Sieber  Cattle  Co.,  34  C.  257,  82 
P.  592. 

(b)  Where  land  is  sold  for  delinquent 
taxes  and  bid  in  for  the  county,  neither  the 
county  clerk  nor  treasurer  has  authority  to 
assign  the  certificate  of  purchase  until  the 
assignee  has  paid  the  subsequent  taxes  on 
the  land  or  such  sum  as  the  board  of  county 
commissioners  may  have  fixed. — Id. 

(c)  The  county  clerk  when  by  law  au- 
thorized to  assign  a  tax  purchase  certificate 
may  do  so  either  in  his  own  name,  or  in 
the  name  of  the  county.  If  the  assignment 
bears  date  after  the  lapse  of  the  period  dur- 
ing which  the  clerk  is  authorized  to  make 
such  assignment  the  circumstances  that  it 
is  in  the  latter  form  will  not  raise  the  pre- 
sumption that  the  assignment  is  the  act  of 
the  county,  or  authorized  by  the  county  com- 
missioners, in  the  absence  of  evidence  of 
such  authority. — Lambert  v.  Murray,  52  C. 
156,   168,   120  P.   415. 

(d)  A  tax  deed  founded  on  a  sale  to  the 
county  and  an  assignment  of  the  tax  sale 
certificate  by  the  county  clerk,  made  more 
than  three  years  after  the  date  of  the  sale, 
is  void.— Lambert  v.  Scott  53  C.  357,  127  P. 
142. 

(e)  Under  Mills'  Ann.  Stats.,  Rev.  Supp., 
sec.  39261,  the  board  of  county  commissioners 
may  prescribe  the  sum  for  which  a  tax  pur- 
chase certificate  shall  be  assigned. — Empire 
Ranch  ft  Cattle  Co.  v.  Neikirk,  23  A.  392,  128 
P.  468. 

(f)  Under  c.  143  of  the  Laws  of  1893, 
and  sec.  6  of  c.  4  of  the  Laws  of  1894,  where 
lands  are  purchased  by  the  county,  at  tax 
sale,  the  treasurer  may  assign  the  certificate 
at  any  time  after  the  sale  Is  made,  and  the 
clerk,  at  any  time  within  three  years  from 
the  date  of  the  sale. — Schneider  v.  Hurt,  25 
A.  335,  138  P.  422. 

§  147.    Presumptions  as  to  validity. 

(a)  A  purchaser  at  a  tax  sale  from  one 
who  is  not  the  owner  of  the  property  comes 
strictly  within  the  rule  of  caveat  emptor. — 
Richardson  v.  City  of  Denver,  17  C.  398,  30 
P.  333. 

X.    REDEMPTION  FROM  TAX  SALE. 

§  148.  Constitutional  and  statutory  provisions, 
(a)  Sec.  3908a,  Mills'  (Rev.)  Stats.  (Sess. 
Laws  1893,  p.  425,  sec.  1),  provides  that  any 
person  having  or  claiming  an  interest  in  or 
lien  on  any  undivided  estate  may  specify 
such  interest  In  his  assessment  list,  and  such 
interest  shall  be  assessed,  advertised  for 
sale,  sold  for  taxes,  and  redeemed  in  like 
manner  and  effect  as  estates  of  entireties; 
and  sec.  3908b  (sec.  2  of  same  act)  provides 
that  any  person  who  has  or  claims  an  in- 
terest in  or  lien  on  any  undivided  estate 
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sold  for  taxes  may  redeem  such  undivided 
interest  bj  iMjing  into  the  treasury  his  pro- 
portionate part  of  the  amount  required  to 
redeem  the  whole.  Held,  that  the  latter  sec- 
tion authorizes  a  redemption  of  an  un- 
divided  interest  in  land  where  the  same  has 
been  listed,  sold,  etc^  in  its  entirety,  and  has 
no  application  where  an  undivided  interest 
is  listed  in  accordance  with  the  provisions 
of  the  first  section.— Garbanati  v.  Patterson, 
37  C.  230,  85  P.  845. 

1149.    Persons  entitled  to  redeem. 

(a)  Property  sold  for  taxes  cannot  be  re- 
deemed by  one  having  no  interest  therein. 
When  application  is  made  to  redeem,  it  is 
the  duty  of  the  treasurer  to  determine 
whether  the  applicant  has  such  interest  in 
the  property  as  will  entitle  him  to  redeem, 
and  where  a  redemption  is  effected,  the  pre- 
sumption of  law  is  in  favor  of  the  judgment 
of  the  treasurer  in  allowing  the  redemption, 
and  the  applicant  will  be  presumed  to  have 
had  the  requisite  interest,  and  the  burden 
is  on  the  person  attacking  such  redemption 
on  that  ground  to  rebut  such  presumption 
by  evidence.— Hartman  v.  Reid,  17  A.  407, 
68  P.  787. 

(b)  Where  land  covered  by  a  deed  of 
trust  was  sold  for  taxes  part  of  which  were 
assessed  against  the  land  and  part  of  which 
were  assessed  as  personal  tax  of  the  owner, 
in  a  proper  proceeding  the  beneficiary  of 
the  trust  deed  is  entitled  to  a  release  as  to 
his  interest  in  the  land  from  the  tax  sale  by 
pajrment  only  of  the  amount  properly  charge- 
able against  the  land,  but  mandamus  will 
not  lie  against  the  county  treasurer  to  com- 
pel him  to  release  said  land  from  the  tax 
sale  except  upon  payment  of  the  entire 
amount  for  which  it  was  sold  with  interest 
and  penalties.  The  proper  remedy  would  be 
a  proceeding  in  equity  against  the  holder  of 
the  certificate  of  purchase. — Statton  v.  Peo- 
ple ex  rel.,  18  A.  86,  70  P.  157. 

§150.    Time  for  redemption. 

(a)  A  tax  sale  may  be  redeemed  from 
at  any  time  within  the  three  years,  and  at 
any  time  thereafter  before  execution  of  the 
treasurer's  deed. — Morris  v.  St.  Louis  Nat. 
Bank,  17  C.  231,  29  P.  802. 

(b)  Sec.  3905,  Mills'  Ann.  Stats.,  provides 
that  real  property  sold  for  taxes  may  be 
redeemed  by  the  owner  at  any  time  before 
the  expiration  of  three  years  from  the  sale, 
and  at  any  time  before  the  execution  of  the 
deed  to  the  purchaser.  Held,  that,  where 
three  years  had  elapsed  and  the  purchaser 
had  done  everything  required  by  the  statute 
as  a  condition  precedent  to  obtaining  the 
deed,  but  the  county  treasurer  wrongfully  re- 
fused to  execute  it,  there  can  be  no  redemp- 
tion.— Pollen  V.  Magna  Charta  M.  ft  M.  Co., 
40  C.  89,  93,  90  P.  639. 

§151.    Estoppel. 

(a)  Where  the  holder  of  tax  certificates 
agreed  to  extend  the  time  of  redemption  and 
received  payments  on  account,  he  cannot 
keep  the  sums  received  and  refuse  to  release 
the  whole  or  any  part  of  the  property. — 
United  States  Security  ft  Bond  Co.  v.  Riddle, 
14  A.  407.  409,  60  P.  17. 


§  152.    Amount  required  to  redeem. 

(a)  In  an  action  by  the  owner  of  land 
to  redeem  from  a  tax  sale  where  the  sale 
was  void  because  non-contiguous  tracts  were 
assessed  and  sold  en  mas^e,  the  court  should, 
as  a  condition  precedent  to  setting  aside  the 
tax-sale  certificate,  require  the  plaintiff  to 
pay  to  the  purchaser  the  money  paid  out  by 
him  at  the  tax  sale  and  subsequent  to  the 
sale,  as  taxes  upon  the  land,  together  with 
the  interest  and  penalties  prescribed  by  stat- 
ute.— ^Elder  v.  Chaffee  Coun^,  33  C.  475,  81 
P.  244. 

(b)  Tenant  in  common  of  lands,  may, 
under  the  statute,  pay  the  tax  upon  his 
share  thereof,  though  the  tax  is  assessed 
upon  the  whole  estate;  and  he  may  redeem 
his  interest  from  a  previous  tax  sale  of  the 
whole.  He  Is  under  no  necessity  to  dis- 
charge the  tax  upon  the  interest  of  his  co- 
tenant,  and  will  not  be  allowed  a  lien  there- 
on for  such  payment  made  without  request 
of  the  co-tenant — ^Hallett  v.  Alexander,  50 
C.  87,  52,  114  P.  490. 

(c)  The  fact  that  a  tax  sale  is  irregular, 
where  the  property  was  legally  assessed  and 
the  taxes  due,  does  not  relieve  the  owner 
from  the  obligation  to  pay  the  interest  and 
penalties  prescribed  by  statute  in  order  to 
redeem  from  such  sale. — Rice  v.  Jerome,  97 
P.  719. 

§158.    Payment  or  tender. 

(a)  Where  the  defendant  in  an  action  to 
quiet  title,  before  the  commencement  of  the 
suit,  tendered  plaintiff  a  certain  sum  of 
money  which  purported  to  be  the  amount 
of  taxes,  penalty  and  cost  necessary  to  re- 
deem the  land  In  controversy  from  an  illegal 
tax  sale,  conditioned  upon  plaintiff's  relin- 
quishment of  all  of  his  title  thereto  to  de- 
fendant, which  tender  was  refused  by  plain- 
tiff, plaintiff  was  not  entitled  to  a  money 
judgment  for  the  amount  tendered  in  his 
action  to  quiet  title.— Mitchell  v.  Pearson, 
34  C.  281,  82  P.  447. 

(b)  In  the  federal  courts  the  payment 
or  tender  by  the  owner  of  land  of  the 
amount  of  taxes  for  which  it  was  sold,  to- 
gether with  the  interest  and  penalties  to 
which  the  holder  of  the  tax  certificates  is 
entitled  under  the  state  laws,  is  an  indis- 
pensable condition  precedent  to  his  right  to 
maintain  a  bill  in  equity  to  cancel  such 
certificate.— Rice  v.  Jerome,  97  P.  719. 

§  154.    Effect  on  prior  sale. 

(a)  A  sale  for  taxes  from  which  redemp- 
tion is  made  by  the  purchaser  at  a  prior 
sale  is  without  effect  to  impair  the  right 
of  such  prior  purchaser. — Pelton  v.  Muntzing, 
24  A.  1,  131  P.  281. 

XI.    TAX  TITLES. 

(A)      TITLE  AND   RIGHTS   OP  PUR- 
CHASER AT  TAX  SALE. 

§  155.    Conditions  precedent. 

(a)  One  who  purchases  from  the  county 
a  tax  purchase  certificate  is  not  entitled  to 
a  deed  until  he  has  paid  all  tax^s  subse- 
quently assessed  upon  th^  lands. — Sclmelder 
V.  Hurt,  25  A.  335,  138  P.  422. 
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§156.    —^Payment  of  subsequent  taxes. 

(a)  The  assignee  must  pay  all  taxes 
which  are  due  and  unpaid  at  the  date  of 
the  assignment  If  any  such  tax  has  been 
paid  by  the  owner  or  any  third  person,  the 
assignee  is  not  required  to  repeat  the  pay- 
ment.— Schneider  v.  Hurt,  25  A.  335,  138  P. 
422. 

§157.    Effect  of  defects   or  irregularities  in 
levy  or  assessment,  judgment,  decree 
or  sale, 
(a)     A  tax  deed  fair  upon  its  face  may 
be  invalidated  by  evidence  aliunde,  e.  g., 
that  the  land  was  assessed  as  a  quarter  sec- 
tion,  and  was  sold  in  separate   forty-acre 
tracts;    or  that  no  proper  affidavit  of  the 
posting  of  the  notice  of  sale,  as  required 
by  statute  (Rev.  Stat,  sec.  5708),  was  filed. 
—Brackett  v.   McClure,   24   A.   524,   135   P. 
1110. 

§  158.    Possession  by  purchaser. 

(a)  Where  the  holder  of  a  tax  deed  to 
vacant  lots  went  to  one  of  the  lots,  marked 
out  a  cellar  thereon,  drove  stakes  to  out- 
line it  and  ordered  it  to  be  dug,  his  acts  did 
not  operate  as  a  disseizin  of  the  owner  in 
fee  of  the  lots.— Mitchell  v.  Titus,  33  C.  385, 
80  P.   1042. 

§  159.    Assignees  of  certificates  of  sale. 

(a)  The  assignment  of  a  tax  sale  certifi- 
cate carries  with  it  and  vests  in  the  as- 
signee all  the  rights  of  the  original  pur- 
chaser. And  where  the  original  purchaser 
had  a  right  of  action  against  the  county  to 
recover  back  the  purchase  money,  the  same 
right  vests  in  the  assignee  without  a  specific 
assignment  of  the  right  of  action.  And 
where  land  is  bid  in  by  the  county  an  as- 
signee of  the  certificate  has  the  same  right 
of  action  against  the  county  to  recover  back 
the  purchase  money  as  though  he  were  an 
original  purchaser. — Bd.  of  Com'rs  of  Rio 
Grande  County  v.  Whelen,  28  C.  435,  65  P. 
38. 

(b)  Where  land  is  bid  in  by  the  county, 
an  assignee  of  the  certificate  has  the  same 
right  of  action  against  the  county  to  recover 
back  the  purchase  money  as  though  he  were 
an  original  purchaser. — Id. 

§160.    Time  for  assignment. 

Recitals  in  deed  of  assignment  to  county,  see 

infra,  sec.  173. 

(a)  The  county  clerk  has  no  authority 
to  assign  a  tax  purchase  certificate  issued 
to  the  county  after  the  lapse  of  three  years 
from  its  date. — Empire  Ranch  ft  C.  Co.  v. 
Neikirk,  23  A.  392,  128  P.  468. 

§161.    Authority  to  assign. 

(a)  Under  Mills'  Stats.,  Rev.  Supp.,  sec. 
39261,  the  board  of  county  commissioners 
may  prescribe  the  sum  for  which  a  tax  pur- 
chase certificate  shall  be  assigned;  but  the 
assignment  must  be  made  by  the  treasurer 
upon  whom  the  statute  expressly  confers 
this  authority. — Empire  Ranch  ft  C.  Co.  v. 
Neikirk,  23  A.  392,  128  P.  468. 

(B)     TAX  DEED. 

§  162.    Validity  in  general 

(a)     A  tax  deed  for  land  not  subject  to 


taxation  is  void.— Anderson  v.  Bartels,  7  C. 
256,  261,  3  P.  225. 

(b)  A  treasurer's  deed  assuming  to  con- 
vey lands,  a  part  of  which  it  appears  were 
never  assessed  is  void.— Bolton  v.  Bennett, 
56  C.  507,  138  P.  761. 

§  16S.    Statutory  provisions. 

(a)  Mills'  Ann.  Stats.,  sec.  3900,  author- 
izing the  issuance  of  a  tax  deed  to  a  county, 
upon  demand  of  the  county  clerk  at  any 
time  after  three  years  from  the  date  of  a 
tax  sale,  was  superseded  by  3  Mills'  (Rev.) 
SUts.,  sec.  8900,  which  takes  away  the  right 
of  a  county  to  accept  a  tax  deed  and  author- 
ises the  treasurer  to  assign  the  certificate 
of  purchase  to  other  parties  under  certain 
conditions,  and  therefore  a  deed  made  to 
a  county  after  the  latter  act  went  into 
efTect,  is  a  nullity. — Dimpfel  v.  Beam,  41  C. 
25.  91  P.  1107. 

(b)  The  general  assembly  has  the  power 
to  prescribe  the  form  and  requisites  of  a 
tax  deed.— Sayre  v.  Sage,  47  C.  559,  108  P. 
160. 

(c)  In  enacting  sec.  441,  1  Mills'  Ann. 
Stats.,  providing  that  it  shall  not  be  neces- 
sary, in  executing  a  conveyance  of  real  es- 
tate, that  it  be  executed  under  the  seal  of 
the  grantor,  or  that  any  seal,  scroll  or  other 
mark  be  set  opposite  his  name,  it  will  not 
be  assumed  that  the  legislature  intended  by 
this  general  law  to  modify  a  prior  special 
statute,  providing  that  a  tax  deed  shall  be 
signed  by  the  treasurer  in  his  official  ca- 
pacity, and  attested  by  his  official  or  private 
seal. — Id. 

§  164.    Right  to  deed  in  general 

(a)  The  fact  that  lands  are  in  the  pos- 
session of  a  receiver  of  a  federal  court,  as 
a  part  of  the  assets  of  an  insolvent  corpora- 
tion, does  not  affect  the  right  of  a  pur- 
chaser of  such  lands  at  a  tax  sale  to  de- 
mand and  receive  a  deed  therefor,  where  en- 
titled thereto  under  the  state  laws. — Rice 
V.  Jerome,  97  P.  719. 

§165.    Payment  of  taxes. 

(a)  One  who  purchases  from  the  county 
a  tax  sale  certificate  is  under  duty  to  pay 
nil  taxes  assessed  upon  the  property,  sub- 
sequent to  the  tax  sale,  unless  relieved  of  the 
payment  by  the  board  of  county  commis- 
sioners.— Bottom  V.  Young,  52  C.  540,  125  P. 
500. 

(b)  Under  Mills'  Stats.,  sec  3888,  it  is 
the  duty  of  the  assignee  of  a  tax  certificate 
from  the  county  to  pay  all  taxes  accrued 
subsequent  to  the  tax  sale.  Until  such  pay- 
ment he  is  not  entitled  to  a  deed. — DeFord 
V.  Smith,  23  A.  78,  127  P.  453. 

§166.    Person  entitled  to  execute. 

(a)  Where  property  was  sold  to  an  in- 
dividual for  taxes,  and,  after  the  sale  and 
before  the  expiration  of  statutory  period  for 
issuing  deed,  such  property  was  included  in 
a  new  county,  the  treasurer  of  the  new 
county  is  the  proper  person  to  execute  a  tax 
deed  to  the  purchaser. — Pollen  v.  Magna 
Charta  M.  ft  M.  Co.,  40  C.  89,  90  P.  639. 

(b)  A  tax  deed  is  void  which  is  exe- 
cuted by  the  treasurer  of  the  county  in 
which  the  land  was  situate  at  the  date  of 
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the  sale,  it  appearing  by  the  face  of  the  deed 
that  at  the  date  thereof  it  lay  in  a  different 
county.— Vanderpan  v.  Pelton,  22  A.  357,  123 
P.  960. 

(c)  Subsequent  to  the  tax  sale  the  lands 
are  transferred  to  another  county.  Only 
the  treasurer  of  the  latter  county  has  au- 
thority to  execute  a  tax  deed  upon  such  sale. 
A  deed  by  the  treasurer  of  the  former  county 
is  void. — Vandermeulen  v.  Burwell,  22  A. 
486,  125  P.  131. 

§167.  Time  of  issuance  or  making  applica- 
tion for  deed, 
(a)  Under  Rev.  Stat,  sec.  5726,  the  pur- 
chaser at  a  tax  sale  may  apply  for  his  deed 
at  any  time  after  the  lapse  of  three  years 
from  the  date  of  the  sale,  within  the  period 
of  prescription. — Pelton  v.  Muntzing,  24  A. 
1,  131  P.  281. 

§168.    Reatraining  issuance  or  delivery. 

(a)  If  the  owner  of  real  property  whicl* 
has  been  sold  for  taxes  would  enjoin  tho 
execution  of  a  deed  he  must  do  equity  by 
paying  or  tendering  the  tax  justly  due. — 
Bottom  V.  Young,  52  C.  533,  538,  125  P.  600. 

(b)  That  the  tax  sale  complained  of  was 
to  the  county,  and  that  the  defendant  holds 
under  a  void  assignment  of  the  certificate, 
or  that  the  notice  of  the  defendant  holding 
such  certificate  that  he  will  apply  for  n 
tax  deed  is  fatally  defective,  makes  no 
change  In  the  rule. — Id. 

(c)  Neither  does  the  fact  that  the  plain- 
tiff holds  a  tax  certificate  issued  to  the 
county  at  a  prior  tax  sale. — Id. 

(d)  And  an  offer  of  the  owner  of  the  tax 
purchase  certificate  to  permit  redemption  is 
a  complete  answer  to  the  bill. — Id. 

(e)  A  purchaser  at  tax  sale  should  be 
protected  and  equity  will  not  enjoin  issue  of 
tax  deed  for  Irregularity  without  tender  of 
the  tax,  interest  and  penalties,  the  same  as 
is  required  in  suit  against  the  county  of- 
ficials.—Whitehead  V.  Farmers'  Loan  &  Trust 
Co.,  98  P.  10. 

(f )  The  fact  that  such  property  has  come 
to  the  hands  of  a  receiver  is  no  ground  for 
injunction. — Id. 

§  169.    Form  and  contents  in  general. 

(a)  An  officer  in  executing  a  tax  deed 
acts  under  a  naked  statutory  power,  and 
to  be  valid  the  deed  must  comply  substan- 
tially with  the  statutory  form.— Sayre  v. 
Sage,  47  C.  559,  108  P.  160. 

§170.    Recitals. 

(a)  A  treasurer's  deed  which  shows 
upon  its  face  noncompliance  with  essential 
preliminary  steps  in  the  sale,  is  void. — 
Whitehead  v.  Callahan,  44  C.  396,  402,  99  P. 
57. 

(b)  A  tax  deed  containing  recitals  show- 
ing that  the  statute  has  not  been  complied 
with  is  invalid. — Charlton  v.  Toomey,  7  A. 
304,  43  P.  454. 

(c)  Where  a  tax  deed  shows  that  non- 
contiguous lands  were  sold  en  masse  for  a 
gross  sum  it  is  void.  So  where  it  fails  to 
show  that  the  assignee  has  paid  all  accrued 
taxes,  costs,  penalties,  etc.,  but  only  that 
he  has  paid  subsequent  taxes  to  a  certain 


amount— Foster  v.   Clark,   21    A.    192,   121 
P.  130. 

(d)  A  tax  deed  omitting  material  recita- 
tions set  down  in  the  statutory  form,  e.  g^ 
that  the  lands  had  not  been  redeemed.  Is 
no  evidence  of  title.— Fleming  v.  Howell,  22 
A.  382,  125  P.  551. 

(e)  A  tax  deed  omitting  the  recitation 
prescribed  by  statute  that  more  than  three 
years  had  elapsed  from  the  date  of  sale,  and 
redemption  has  not  been  made.  Is  void.— 
Beaver  v.  Cook,  23  A.  199,  128  P.  878. 

(f)  Tax  deeds  must  contain  certain  spe- 
cific recitals  prescribed  by  the  statute,  and 
one  who  relies  upon  such  a  document  most 
produce  it  in  evidence. — Empire  Ran<^  A 
CatUe  Co.  v.  Irwin,  23  A.  206.  128  P.  867. 

(g)  A  tax  deed  must  show  by  its  recitals 
that  every  step  prescribed  by  the  statute  to 
divest  the  owner's  title  was  regularly  taken. 
—Empire  Ranch  &  Cattle  Co.  v.  HoweU.  2i 
A.  265,  129  P.  245. 

(h)  A  treasurer's  deed  which  fails  to 
show  notice  given  of  an  intention  to  apply 
therefor,  or  that  the  assessment  was  such 
that  notice  was  not  required,  is  void.— 
Eagan  v.  Mahoney,  24  A.  285,   134  P.  151 

(i)  A  treasurer's  deed  reciting  the  sale 
of  several  non-contiguous  tracts  en  massf 
for  a  gross  sum;  that  the  lands  were  stricken 
off  to  the  county  on  the  first  day  of  the 
sale;  and  that  the  certificate  of  purchase  was 
assigned  by  the  county  clerk  more  than 
three  years  after  the  date  of  the  sale,  is 
void.— Johnson  v.  Gibson,  24  A.  392,  133  P. 
1052. 

§  171.    Proceedings  preliminary  to  sale. 

(a)  The  rule  announced  in  Charlton  t. 
Toomey,  7  A.  304,  43  P.  454,  that  the 
recitals  of  a  treasurer's  deed  of  land  sold 
for  taxes  must  affirmatively  show  that  every 
preliminary  step  required  to  divest  the  title 
was  regularly  taken  as  prescribed  by  lav. 
must  be  read  in  connection  with  the  statute 
declaring  the  effect  of  the  deed.  The  statute 
is  not  to  be  ignored. — Imperial  Securities 
Co.  V.  Morris,  57  C.  194,  141  P.  1160. 

(b)  The  opinion  in  Bryant  v.  Miller.  48 
C.  192,  66  P.  982,  so  far  as  it  assumee 
that,  where  at  a  tax  sale  land  was  stricken 
off  to  the  county  on  the  second  day  of  the 
sale,  the  deed  must  recite  that  the  lands 
were  offered  on  the  first  day,  and  again  of- 
fered on  the  second  day;  so  far  as  it  assumes 
that  in  such  case,  a  deed  in  the  statutor> 
form  discloses  that  the  lands  were  not 
offered  upon  the  first  day;  and  so  far  as  it 
assumes  that  the  deed  must  set  forth  the 
different  dates  upon  which  the  lands  were 
offered,  and  when  the  county  is  the  pur- 
chaser must  disclose  when  the  lands  were 
first  offered,  and  the  day  of  each  subsequent 
offer,  is  overruled. — Id. 

(c)  A  tax  deed  showing  upon  its  (ace 
that  distinct  and  non-contiguous  tracts  of 
land  were  sold  en  mas»e,  for  one  entire  sum, 
and  failing  to  show  the  tax  assessed  agahist 
each  tract,  is  void. — Inman  v.  White,  21  A. 
427,  122  P.  65;  Kit  Carson  Land  Co.  v.  Rosen- 
berry,  21  A.  439,  122  P.  72. 

(d)  A  tax  is  void  which  is  based  upon  a 
sale  to  the  county  where  it  does  not  appear 
that  the  land  was  offered  by  the  treasurer 
on  any  day  previous  to  that  on  whidi  it  vaa 
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-Newcomb  y.  Henderson,  22  A.  167,  122 
S;  Vanderpan  ▼.  Pelton,  22  A.  367,  123 

A  treasurer's  deed  which  recites  only 
copies  of  one  publication  of  the  news- 
oontalning  the  notice  of  the  sale  were 
tred  to  each  subscriber  In  the  county 
I  the  lands  are  situated  Is  void. — Eagan 
boney,  24  A.  2^5,  134  P.  166. 

Sale  in  generaL 

A  tax  deed  containing  recitals  show- 

\  sale  made  at  the  wrong  place  is  void. — 

V.  Johnson,  23  C.  264,  47  P.  296. 

A  tax  deed  the  recitals  of  which  show 

several  non-contiguous  tracts  of  acre 

were  sold  en  masse  for  a  gross  sum  Is 

-Emerson  v.  Shannon,  23  C.  274,  47 

Where  a  tax  deed  conveying  several 

of  land  recites  that  the  several  tracts 

separately  exposed  to  public  sale  for 

{ taxes,  etc,  due  respectively  on  each  of 

i  parcels,  and  that  the  purchaser  sep- 

offered  to  pay  the  sum  due  on  each 

id  parcels,  the  deed  on  its  face  is  not 

ionable  on  the  ground  that  the  several 

were  sold  in  bulk,  although  it  states 

sftid  parcels  were  stricken  oft  to  the 

er  instead  of  reciting  that  they  were 

ately  stricken  off. — Bamett  v.  Jaynes, 

279,  67  P.  703. 

A    treasurer's    deed    reciting    that 
'  non-contiguous  tracts  of  land  were  sub- 
taxation,  that  taxes  assessed  against 
ne  remained  due  and  unpaid,  that  the 
surer,  in   conformity  with  the  statute, 
to  public  sale  "the  real  property 
described,"    etc.,    and    that   a   party 
|[ied.  "having  offered  to  pay"  a  sum  men- 
bed,  Iteing  the  whole  amount  of  tax,  in- 
'.  and  costs  then  due  and  unpaid  on  said 
property  for  the  whole  of  each  tract, 
which  was  lowest  quantity  bid  for,  the 
properties  were  stricken  off  to  him  at 
price,"   shows  a  sale  en  masse.     The 
is  void,  and  does  not  set  in  motion  the 
of  limitations.— Clark  v.  Huff,  49  C. 
112  P.  542. 

(e)  A  tax  deed  showing  the  sale  of  sev- 
eral ncm-contiguous  tracts  for  a  gross  sum 
is  void  upon  its  face. — Fleming  v.  Howell,  22 
A.  382,  125  P.  551;  Vanderpan  v.  Pelton,  22 
A  357, 123  P.  960. 

(f)  A  tax  deed  is  void  which  shows  that 
the  lands  were  offered  on  two  different  dates, 
not  showing  on  which  of  the  two  the  sale 
occurred.— Vanderpan  v.  Pelton,  22  A.  357, 
123  P.  960. 

(g)  A  tax  deed  which  upon  its  face  ap- 
pears to  be  founded  upon  a  sale  of  several 
non-contiguous  tracts,  not  showing  that  they 
were  sold  separately,  nor  the  amount  for 
which  each  tract  was  sold,  but  only  the  gross 
amount  produced  by  the  sale  of  the  whole, 
is  void.— Empire  Ranch  &  C.  Co.  v.  Gibson, 

23  A  476.  130  P.  615;  Norris  v.  Kelsey,  23 
A  555, 130  P.  1088. 

(h)  A  treasurer's  deed  reciting  the  sale 
ct  several  non-contiguous  tracts  en  m4use 
for  a  gross  sum  is  void.— Johnson  v.  Gibson, 

24  A  392,  133  P.  1052;  Poster  v.  Gray,  24  A. 
247.  133  P.  146. 


§  173.    Sale  to  county. 

(a)  Where  property  was  bid  in  by  a 
county  at  a  tax  sale  and  the  certificate  there- 
for was  assigned,  a  recital  in  the  deed  to 
the  assignee  that  the  county  bid  the  amount 
of  tax,  interest  and  costs  for  all  of  the  prop- 
erty, which  was  the  least  quantity  bid  for, 
without  stating  that  there  was  no  other  bid, 
the  recitals  of  the  deed  do  not  show  that  the 
county  was  a  competitive  bidder,  but  it  will 
be  presumed  that  the  county  was  the  only 
bidder. — Lovelace  v.  Tabor  Mines  A  Mills 
Co.,  29  C.  62,  66  P.  892. 

(b)  A  tax  deed  which  recites  that  the 
treasurer  "on  the  16th  day  of  December, 
1902  *  *  *  at  an  adjourned  sale,  the  sale 
begun  and  publicly  held  on  the  16th  day  of 
December,  A  D.  1902,  exposed  to  public 
sale,"  certain  described  lands,  that  "no  bids 
were  offered  or  made  by  any  person  there- 
for, and  the  treasurer  having  become  satis- 
fled  that  no  sale  of  said  property  could  be 
had,  therefore  the  said  property  was  by  the 
then  treasurer  of  the  said  county  stricken 
off  to  said  county,"  Ib  void  on  its  face,  for 
falling  to  show  that  the  land  was  offered  on 
the  day  immediately  preceding  that  on  which 
it  was  sold,  and  this  even  though  the  deed 
literally  follows  the  form  prescribed  by  the 
statute.  No  presumption  in  support  of  the 
deed  is  to  be  indulged  in  such  case. — Bryant 
V.  MUler,  48  C.  192,  109  P.  959;  Poage  v.  B. 
H.  Rollins  ft  Son,  24  A.  537,  135  P.  990. 

(c)  A  tax  deed  which  recites  that  tHe 
lands  were  struck  off  to  the  county  on  the 
first  day  of  the  sale,  or  the  first  day  on 
which  they  were  offered  is  void. — ^Lambert  v. 
Murray,  52  C.  156,  168,  120  P.  415;  Carnahan 
V.  Hughes,  53  C.  318,  125  P.  116;  Dussart 
V.  Abdo  Merc.  Ck).,  57  C.  423,  140  P.  806; 
Newcomb  y.  Henderson,  22  A  167,  122  P. 
1125;  Empire  Ranch  ft  Cattle  Co.  v.  Gibson, 
22  A  617,  126  P.  1103;  Foster  v.  Gray,  24  A 
247,  133  P.  146. 

(d)  A  tax  deed  of  lands,  based  upon  a 
sale  to  the  county,  which  fails  to  show  the 
date  of  the  sale,  or  according  to  which,  if 
any  dfite  set  down  therein  be  accepted  as  the 
date  of  the  sale,  shows  that  the  land  was 
struck  off  to  the  county  many  days  before 
the  public  sale  began,  is  void  upon  its  face. 
—Kit  Carson  Land  Co.  v.  Gordon,  52  (X  436, 
121  P.  1024. 

(e)  A  tax  deed  recited  that  the  treasurer 
did  "on  the  15th  day  of  October  ♦  ♦  ♦  at 
the  sale  begim  and  publicly  held  on  the  14th 
day  of  October  ♦  ♦  ♦  expose  to  public 
sale  at  ftc  *  *  *  in  substantial  conform- 
ity with   the   requirements   of  the  statute 

♦  ♦  ♦  the  real  property  above  described" 
and  that  "at  the  sale  so  held  as  aforesaid 

♦  ♦  ♦  no  bids  were  offered  Ac.  ♦  ♦  ♦ 
and  the  treasurer  having  become  satisfied 
that  no  sale  of  said  property  could  be  had" 
the  same  was  stricken  off  to  the  county. 
Held  that  in  view  of  the  recitation  that  the 
statute  was  substantially  observed  it  was 
not  to  be  inferred  that  the  lands  were  not 
offered  on  the  14th  of  October;  that  the 
phrase  "at  the  sale  so  held  as  aforesaid"  was 
not  to  be  taken  as  referring  only  to  what 
occurred  on  the  day  on  which  the  lands  were 
sold;  that  the  statute  does  not  require  that 
the  deed  should  disclose  the  day  on  which 
the  land  was  first  offered,  and  no  presump- 
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tion  is  to  be  indulged  in  contravention  of 
the  express  recitals  of  the  instrument,  and 
the  provisions  of  the  statute.  Held,  further, 
that  the  deed  did  not  indicate  that  the 
county  was  a  competitive  bidder. — Imperial 
Securities  Co.  v.  Morris,  57  C.  194,  141  P. 
1160. 

(f)  A  sale  of  lands  to  the  county  for  the 
nonpayment  of  a  tax,  made  on  the  first  day 
of  the  sale  is  void;  and  a  deed  made  thereon, 
showing  this  defect,  is  void  upon  its  face, 
and  not  sufficient  to  set  in  motion  the  five- 
year  limitation.— Little  v.  Wilson,  21  A.  168, 
121  P.  135. 

(g)  The  certificate  of  purchase  issued  to 
the  county  for  land  struck  off  to  it  at  the 
tax  sale  must  be  dated  as  of  the  day  of  the 
sale.  In  construing  a  treasurer's  deed  made 
to  the  assignee  of  the  certificate,  but  which 
fails  to  disclose  the  date  thereof,  the  court 
will  presume  that  it  bore  the  proper  date. — 
Dalander  v.  Karr,  21  A.  170,  121  P.  136. 

(h)  A  treasurer's  deed  of  lands  sold  for  a 
tax,  showing  on  its  face  that  the  land  was 
struck  off  to  the  county  on  the  first  day  of 
the  sale  is  void  and  does  not  set  in  motion 
the  short  statute  of  limitations. — ^Foster  v. 
Clark,  21  A,  192,  121  P.  130;  LitUe  v.  Hull, 

21  A.  208,  121  P.  137. 

(i)  A  deed  is  void  which  fails  to  show 
definitely  the  date  of  the  sale  or  that  the 
lands  were  re-offered,  or  that  the  treasurer 
was  satisfied  that  no  sale  could  be  made  to 
private  persons. — ^Foster  v.  Clark,  21  A.  192, 
121  P.  130. 

(J)  A  treasurer's  deed  which  recites  that 
the  treasurer,  at  a  tax  sale  publicly  held  "on 
the  19th  day  of  October,  A.  D.  1897,"  exposed 
the  lands  to  public  sale,  that  no  bid  was 
made  for  any  part  thereof,  that  having 
passed  the  lands  for  the  time,  he  "reoffered 
it,  until  the  last  day  of  the  sale  he  became 
satisfied  that  no  more  sales  *  *  *  could 
be  effected,  at  such  sale,"  and  thereupon 
struck  the  lands  off  to  the  county,  shows  that 
the  lands  were  sold  to  the  county  on  the 
first  day  on  which  they  were  offered,  and  is 
void.— Empire  Ranch  A  C.  Co.  v.  Saul,  22  A. 
606,  127  P.  123. 

(k)  A  tax  deed  which  shows  upon  its 
face  that  the  land  was  struck  off  to  the 
county  on  the  day  upon  which  it  was  first 
offered  is  void,  Bryant  v.  Miller,  48  C.  192, 
66  P.  982,  foUowed.—Newcomb  v.  Henderson, 

22  A.  167,  122  P.  1125. 

(1)  A  tax  deed  recited  that  the  treasurer 
"on  November  15  ♦  ♦  ♦  at  an  adjourned 
sale  begun  and  held  on  October  10,"  sold  the 
lands  afterwards  described,  to  the  county. 
Held  to  import  that  the  lands  were  struck 
off  to  the  county  on  the  first  day  they  were 
offered,  and  that  the  deed  was  void  upon 
its  face. — ^Vandermeulen  v.  Burwell,  22  A. 
486,  126  P.  131. 

(m)  A  tax  deed  which  recites  a  sale  to 
the  county,  that  the  land  was  offered  on  a 
day  named,  and  offered  and  reoffered  "from 
day  to  day,"  until  the  same  day  first  named, 
is  void. — Empire  Ranch  6  C.  Co.  v.  Howell, 
22  A.  389,  125  P.  692. 

(n)  A  deed  reciting  that  the  treasurer 
on  the  31st  day  of  October,  "at  an  adjourned 
sale  begun  and  held  on  the  5th  day  of  Octo- 
ber," exposed  to  sale,  in  conformity  with  the 
statute,  the  lands  described  therein,  that  no 


bid  was  offered  for  any  of  the  lands  or  an] 
portion  thereof,  "exposed  to  sale  and  remala 
ing  unsold  at  said  sale,"  and  that  ^  *  * 
the  treasurer  "having  passed  such  real  prop 
erty  for  the  time,  did  offer  and  reoffer  im 
sale  from  day  to  day  until  the  31st  day  d 
October,  being  the  last  day  of  the  sale.' 
Held  that  the  deed  either  failed  to  shm 
when  the  lands  were  first  offered,  or  thai 
they  were  not  offered  at  all  until  Octobei 
31st,  and  the  deed  in  either  case  was  yoU 
on  its  face. — Empire  Ranch  k  Cattle  Ca  r, 
Howell,  22  A.  584,  126  P.  1096. 

(o)  A  treasurer's  deed  recited  that  the 
treasurer,  "at  a  tax  sale  publicly  held  on  the 
19th  day  of  October,"  exposed  to  sale  the 
lands  described  therein  "In  substantial  con- 
formity with  the  statute."  That  no  bid  was 
<^ered  for  any  of  the  lands,  that  the  treas- 
urer became  satisfied  that  no  sale  of  the 
lands  could  be  effected  and  "did  bid  off  at 
said  sale,"  in  the  name  of  the  county,  all  t^ 
said  lands — a  line  in  the  printed  form  re- 
citing that  the  treasurer  passed  the  land  for 
the  time,  and  reoffered  it  on  the  last  daj  of 
the  sale,  being  stricken  out.  Held  to  show 
conclusively  that  the  land  was  bid  in  by  the 
county  upon  the  first  day  upon  which  it  iras 
offered  and  that  the  deed  was  void  upon  its 
face. — Id. 

(p)  Where  a  deed  is  based  upon  a  sale  to 
the  county,  and  upon  the  face  thereof  it  ap- 
pears that  the  lands  were  sold  on  the  same 
day  on  which  they  were  offered,  no  presomp- 
tion  that  they  were  offered  on  any  other  day 
will  be  indulged. — Empire  Ranch  &  C  Co.  ?. 
Neikirk,  23  A.  392,  128  P.  468. 

(q)  a  tax  deed  which  shows  that  seferaJ 
non-contiguous  tracts  were  sold  en  matte, 
for  a  gross  sum;  or  which,  the  lands  being 
sold  to  the  county,  fails  to  show  that  ther 
were  offered  from  day  to  day  until  the  last 
day  of  the  sale,  is  void  upon  its  face.— Em- 
pire Ranch  ft  C.  Co.  v.  Gibson,  23  A.  34i  129 
P.  520;  Id.  V.  Howell,  23  A.  348,  129  P.  521: 
Id.  V.  Coleman,  23  A.  351,  129  P.  522. 

(r)  A  tax  deed  is  void  which  shows  that 
the  land  was  struck  off  to  the  county  on  the 
first  day  it  was  offered. — ^Empire  Randi  ft  C 
Co.  V.  Smith,  23  A.  53,  127  P.  449;  Id.  t. 
HoweU,  23  A.  265,  348,  129  P.  245,  521; 
Church  V.  Nielsen,  23  A.  211.  128  P.  880;  V^ 
ham  V.  Weisshaar,  23  A.  277,  128  P.  1129; 
Stephens-Wilmot  Co.  v.  Howell,  23  A  39i 

128  P.  476. 

(s)  A  tax  deed  is  void  which  is  based 
upon  a  sale  to  the  county,  the  recitals  o( 
which  fail  to  show  upon  what  days  the  land 
was  offered.  The  county  can  become  the 
purchaser  only  when,  after  the  land  has  first 
been  offered,  it  is  continuously  offered  from 
day  to  day,  until  the  sale  is  conduded.—Bni- 
pire  Ranch  ft  C.  Co.  v.  Howell,  23  A  265, 

129  P.  246. 

(t>  A  treasurer's  deed  recited  a  tax  sale 
begim  on  a  certain  day,  and  that  "the  treas- 
urer having  passed  said  real  property  from 
time  to  time  until  the  last  day  of  the  sale' 
*  *  *,  bid  off  the  lands  in  the  name  of 
the  county.  Held,  that  it  was  not  made  to 
appear  that  the  first  and  last  days  of  the 
sale  were  not  one  and  the  same. — Id. 

(u)  A  tax  deed  based  on  a  certificate  d 
sale  to  the  county,  which  fails  to  disdose 
on  what  days  previous  to  the  sale,  if  an7» 
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the  land  had  been  offered  is  void. — Empire 
Ranch  &  Cattle  Co.  v.  Smith,  23  A.  53,  127  P. 
449. 

(v)  A  treasurer's  deed  which  shows  upon 
its  face  that  the  lands  were  struck  off  to  the 
county  on  the  same  day  on  which  they  were 
first  offered,  or  which  fails  to  show  the  date 
of  the  sale,  is  void. — Emerson  v.  Valdez,  24 
A.  458,  135  P.  137. 

(w)  A  tax  deed  which  shows  upon  its 
face  that  non-contiguous  lands  were  sold  to 
the  county  for  a  gross  sum  is  void. — Cama- 
han  V.  Hughes,  63  C.  318,  125  P.  116;  Calla- 
han V.  Reinhardt,  24  A.  199.  132  P.  387;  Fos- 
ter  V.  Gray,  24  A.  247,  133  P.  146. 

(x)  A  treasurer's  deed  showing  affirma- 
tively but  one  offer  for  the  lands,  and  a  sale 
to  the  county  on  the  day  of  such  single  offer, 
is  void  upon  its  face. — Buckland  v.  Fiedler, 
25  A.  665,  140  P.  472. 

(y)  A  deed  reciting  that  the  treasurer 
did,  on  July  11th,  at  a  sale  begun,  etc.,  on 
July  7th,  expose  to  sale  the  real  property, 
etc.,  and  the  county  having  offered  to  pay 
the  amount  of  taxes,  etc.,  the  property  was 
stricken  off  to  it,  held  void. — ^Id. 

(z)  A  treasurer's  deed  executed  upon  a 
sale  to  the  county,  which  fails  to  show  the 
day  upon  which  the  lands  were  sold,  is  void, 
e.  g.,  a  deed  reciting  only  that  the  treasurer. 
at  a  tax  sale  "begun  and  held  on  the  first 
day  of  October,  etc.,  did  expose  to  sale,"  etc. 
— Jones  V.  Empire  Ranch  &  Cattle  Co.,  25  A. 
382,  138  P.  62. 

§  174.    Assignment      of     certificate     by 

county. 

(a)  Where  land  was  bid  in  by  the  county 
at  a  tax  sale,  an  assignment  of  the  certificate 
by  the  county  clerk  indorsing  on  the  back 
thereof  the  words  "Assigned  to"  giving  the 
name  of  the  assignee  and  dated  and  signed 
by  the  clerk,  accompanied  by  a  formal  as- 
signment on  the  face  of  the  certificate  under 
the  official  seal  and  signature  of  the  clerk, 
was  a  sufficient  compliance  with  sec.  3898, 
Mills'  Ann.  Stats.,  providing  that  such  cer- 
tificates may  be  assignable  by  indorsement. 
Besides  under  the  provisions  of  sec  3888, 
Mills'  Ann.  Stats.,  the  assignment  to  be  made 
by  the  county  clerk  is  not  limited  to  assign- 
ment by  indorsement,  but  any  assignment 
in  proper  legal  language  is  sufficient. — Bd. 
of  Com'rs  of  Rio  Grande  County  v.  Whelen, 
28  C.  435,  66  P.  38. 

(b)  A  tax  deed  of  land  sold  to  the  county, 
issued  upon  a  certificate  which  the  deed 
shows  was  assigned  by  the  county  clerk  more 
than  three  years  after  the  date  of  sale,  is  void. 
— ^Treasury  Tunnel  Mln.  &  Red.  Co.  v.  Greg- 
ory, 48  C.  416,  110  P.  73;  Lambert  v.  Murray, 
52  C.  156,  168,  120  P.  415;  Silford  v.  Strat- 
ton,  54  C.  248,  130  P.  327;  Foster  v.  Clark, 

21  A.  192,  121  P.  130;  Vanderpan  v.  Pelton, 

22  A.  357,  123  P.  960;  Dalander  v.  Howell, 
22  A.  386,  124  P.  744;  Callahan  v.  Reinhardt. 
24  A.  199,  132  P.  387;  Empire  Ranch  &  Cat- 
tie  Co.  V.  Battelle,  24  A.  375,  133  P.  1123; 
Parks  ▼.  Roth,  25  A.  296,  137  P.  76;  Mercure 
V.  Gibson,  25  A.  391,  138  P.  1019. 

(c)  A  tax  deed  recited  the  sale  of  the 
lands  to  the  county;  that  in  April,  1891,  the 
grantee  deposited  with  the  treasurer  a  sum 
mentioned;    a   resolution    of   the   board   of 


county  commissioners  at  a  regular  meeting 
in  the  same  month  and  year,  that  the  cer- 
tificate might  be  assigned  by  the  clerk  to 
the  grantee  in  the  deed,  for  the  amount  so 
deposited;  and  that  "in  consideration  of  the 
premises,  and  in  accordance  with  the  pro- 
visions of  sec.  5  of  the  Act  of  March  3, 1894," 
the  clerk  assigned  and  delivered  the  certifi- 
cate to  the  grantee  named  in  the  deed.  Held, 
that  these  recitals  showed  an  assignment, 
not  pursuant  to  any  direction  or  authority 
of  the  board,  but  by  the  county  clerk  in  his 
capacity  as  clerk,  and  by  an  authority  as- 
sumed under  the  statute  recited;  and  such 
assignment  having  been  made  more  than 
three  years  after  the  date  of  the  certificate 
the  deed  was  held  void. — Monson  v.  Gillett, 
51  C.  147,  116  P.  1055. 

(d)  Under  the  statutes  in  force  prior  to 
the  revenue  act  of  1901  (Laws  1901,  c.  94)  a 
tax  deed  for  land  sold  to  the  county,  issued 
upon  an  assignment  of  the  certificate  by  the 
county  clerk,  after  more  than  three  years 
from  the  date  of  the  certificate  is  void. — Id. 

(e)  A  treasurer's  deed  which,  being 
based  upon  a  sale  to  the  county  and  an  as- 
signment of  the  certificate,  fails  to  show  by 
what  officer  the  assignment  was  made,  is 
void.— Foster  v.  Clark,  21  A.  192,  121  P.  130; 
Emerson  v.  Valdez,  24  A.  458,  135  P.  137. 

(f)  A  treasurer's  deed  based  upon  a  sale 
to  the  county,  and  an  assignment  of  the  cer- 
tificate, but  the  recitations  of  which  fail  to 
show  the  date  of  such  assignment,  or  by 
whom  it  was  made,  is  void. — Efnplre  Ranch  ' 
&  C.  Co.  ,v.  Smith,  23  A,  53,  127  P.  449. 

(g)  A  tax  deed  based  upon  a  sale  to  the 
county,  and  a  subsequent  assignment  of  the 
certificate,  must  show  the  date  and  manner 
of  the  transfer  of  such  certificate,  else  it  is 
void  upon  its  face. — ESmpire  Ranch  A  C.  Co. 
v.  Nelkirk,  23  A.  392,  128  P.  468. 

(h)  A  treasurer's  deed  founded  on  a  tax 
sale  to  the  county,  and  an  assignment  of 
the  certificate  by  the  county  clerk  more  than 
three  years  after  the  sale,  no  authority  from 
the  county  commissioners  appearing,  is  void. 
—McLaughlin  v.  Wilson,  23  A.  59,  127  P. 
242;  Stephens-Wilmot  Co.  v.  Howell,  23  A. 
396,  128  P.  476;  DeFord  v.  Smith,  23  A.  78. 
127  P.  453;  DeFord  v.  Howell,  23  A.  100, 
127  P.  917;  Beaver  v.  Cook,  23  A.  199,  128  P. 
878;  Church  v.  Nielsen,  23  A.  211,  128  P. 
880;  Empire  Ranch  &  C.  Co.  v.  Gibson,  23 
A.  344,  129  P.  520. 

(i)  A  tax  deed  which,  showing  a  sale  of 
the  land  to  the  county,  recites  an  assign- 
ment of  the  certificate  of  purchase  by  the 
county  "by  its  proper  officers"  is  not  a  com- 
pliance with  the  statute  (Rev.  Stat,  sec. 
5729).— Emerson  v.  Valdez,  24  A.  458,  135  P. 
137. 

(j)  So  where,  the  deed  reciting  a  sale  to 
the  county,  it  fails  to  show  by  what  officer 
the  certificate  was  assigned. — Johnson  v.  Gib- 
son, 24  A.  392,  133  P.  1052;  Poage  v.  E.  H. 
Rollins  &  Son,  24  A.  537,  135  P.  990. 

gX75.    Amount  of  subsequent  taxes  paid. 

(a)  In  the  form  for  tax  deeds  as  pre- 
scribed by  sec.  3901,  Mills'  Ann.  Stats.,  the 
recital  of  the  amount  the  purchaser  or  his 
assignee  has  paid  as  subsequent  taxes  is 
only  necessary  where  the  pasrment  of  subse- 
quent taxes  is  required,  as  when  the  land 
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is  bid  in  by  the  county  and  the  certificate 
of  purchase  is  assigned  to  an  individual  who 
obtains^  a  tax  deed.  Where  the  individual 
purchases  at  the  tax  sale»  he  may  or  may 
not  pay  the  subsequent  taxes,  and  the  omis- 
sion of  the  recital  of  subsequent  taxes  paid 
does  not  invalidate  the  deed. — Bamett  v. 
Jaynes,  26  C.  279,  67  P.  703. 

(b)  Before  a  tax  deed  to  the  assignee 
of  a  certificate  of  purchase  of  land  sold 
for  delinquent  taxes  and  bid  in  for  the 
county  is  operative  there  must  be  a  recital 
in  the  deed  or  other  proper  proof  that  such 
assignee  has  paid  the  subsequent  taxes. — 
Carnahan  v.  Sieber  Cattle  Co.,  34  C.  257, 
82  P.  692. 

(c)  A  tax  deed  is  void  which  fails  to 
state  the  amount  of  taxes  assessed  on  the 
land  subsequent  to  the  date  of  the  certifi- 
cate, and  which  were  paid  by  the  assignee. 
—Empire  Ranch  &  C.  Co.  v.  Neikirk,  23  A. 
392,  128  P.  468. 

(d)  A  treasurer's  deed  containing  no 
statement  of  the  taxes  assessed  subsequent 
to  the  sale  upon  which  the  deed  is  based 
and  paid  by  the  grantee  is  void  under  Mills' 
Stat,  sec.  3901  (Rev.  Stat,  sec.  5729).— Em- 
pire Ranch  A  C.  Co.  v.  Gibson,  23  A.  399, 
128  P.  472. 

§  176.    Description  of  property. 

(a)  A  description  of  lands  for  taxation 
is  sufficient  if  it  affords  means  of  identifica- 
tion, so  that  it  can  be  determined  exactly 
what  lands  have  been  sold,  and  for  this  pur- 
pose extrinsic  evidence  is  competent. — Sulli- 
van V.  Collins,  20  C.  528,  39  P.  334. 

(b)  Although  sec.  190i;  Mills'  Ann. 
Stats.,  prescribing  the  form  of  tax  deeds, 
requires  two  descriptions  of  the  property, 
one  of  the  property  assessed,  and  the  other 
of  the  property  sold,  the  second  description 
need  not  be  of  the  same  particularity  as  the 
first,  but  any  apt  words  which  clearly  indi- 
cate the  property  bid  for  and  sold  are  suffi- 
cient; and  hence,  where  the  entire  property 
assessed  is  sold,  the  use  of  the  words  "said 
property,"  "the  property  above  described," 
or  "the  whole  of  said  property,"  is  a  suffi- 
cient compliance  with  the  statute,  being  a 
description  of  the  property  bid  for  and  sold 
by  reference  to  the  property  described  as 
taxed.— Lines  v.  Digges,  43  C.  166,  173,  95 
P.  341. 

(c)  Sec.  3893,  Mills'  Ann.  Stats.,  provides 
tflat  the  county  treasurer  shall  keep  a  record 
of  tax  sales  in  which  shall  be  entered,  inter 
alia,  a  description  of  each  tract  of  land  or 
town  lot  sold,  the  name  of  the  purchaser, 
and  the  total  amount  of  taxes,  interest 
penalties,  and  costs  at  time  of  sale;  sec. 
3894  provides  that  the  person  who  oCters 
to  pay  the  amount  due  on  any  parcel  of 
land  for  the  smallest  portion  of  the  same 
shall  be  considered  the  highest  bidder;  sec. 
3897  provides  that  the  county  treasurer  shall 
execute  to  such  purchaser  a  certificate  of 
purchase,  describing  the  property  on  which 
the  taxes  and  costs  were  paid  by  the  pur- 
chaser, and  also  stating  how  much  and  what 
part  of  such  tract  was  sold;  sec.  3901  pre- 
scribes the  form  of  the  tax  deed,  and  re- 
quires that  the  sale  clause  of  the  deed  con- 
tain a  description  of  the  property  sold.  Held. 
that  the  sections  of  the  statute  preceding 


sec.  3901  show  that  competitive  bidding,  as 
usually  understood,  is  not  to  prevail,  but 
that  he  who  ofitered  to  pay  the  taxes  due  in 
return  for  the  smallest  portion  of  the  prop- 
erty, shall  be  successful;  so  that,  under  the 
rule  that  every  section,  clause,  and  word  of 
a  statute  must  be  considered  to  reach  the 
legislative  intent  the  insertion  in  the  tax 
deed  of  a  description  of  the  property  sold, 
as  required  by  sec.  3901,  is  not  a  mere  matter 
of  form,  and  its  omission  is  a  fatal  defect 
—Id. 

(d)  Where  no  state  of  facts  dan  exist 
which  will  relieve  a  prospective  purchaser 
of  land  sold  for  taxes  from  bidding  for  the 
least  quantity  of  the  property  which  he  will 
take  and  pay  the  amount  of  taxes.  Interest, 
penalty,  and  costs  due,  upon  which  bid  the 
portion  of  the  property  bid  for  will  be  sold 
to  him,  it  is  just  as  essential  to  state  in 
the  deed  a  description  of  the  property  sold, 
even  though  the  property  taxed  was  de- 
scribed therein,  as  it  is  to  recite  that  the 
property  is  subject  to  taxation;  and  hence 
the  rule  that,  where  a  recital  is  necessary 
only  under  a  particular  state  of  facts,  and 
such  facts  do  not  exist  the  omission  of  the 
recital  does  not  aCtect  its  validity,  does  not 
apply  so  as  to  validate  a  tax  deed  not  con- 
taining a  description  of  the  property  sold. 
—Id. 

(e)  In  the  description  of  lands  in  a  tax 
deed,  a  substantial  compliance  with  the  stat- 
ute is  sufficient. — Halbouer  v.  Cuenin,  46  C. 
507,  101  P.  763. 

(f)  A  treasurer's  deed  described  sixteen 
different  tracts  of  land  as  stricken  off  to  the 
bidder.  The  granting  clause  assumed  to  con- 
vey "the  real  property  last  herein  described." 
Held,  to  pass  title  to  all  the  lands  previously 
mentioned  as  sold  to  the  bidder  at  the  tax 
sale.— Gibson  v.  Bell,  53  C.  675,  128  P.  1125. 

(g)  A  treasurer's  deed  which  fails  to  de- 
scribe the  lands  sold,  is  void. — Riley  v. 
Lemieux,  24  A.  184,  132  P.  699. 

(h)  A  treasurer's  deed  which  fails  to 
show  by  apt  words  what  lands  were  sold, 
is  void.— Foster  v.  Gray,  24  A.  247,  133  P. 
146. 

§  177.    Execution. 

(a)  It  is  a  positive  requirement  of  the 
statute  (Mills'  Stats.,  sec.  3902)  that  the 
treasurer's  deed  of  lands  sold  for  taxes  must 
be  attested  by  the  official  or  private  seal  of 
the  treasurer.  Without  one  or  the  other  it 
is  void.— Sayre  v.  Sage,  47  C.  659,  108  P. 
160. 

(b)  The  statute  declaring  that  a  seal  or 
scroll  shall  not  be  required  to  the  proper 
execution  of  a  deed  of  lands  (Mills'  Stats., 
sec.  441,  Rev.  Stats.,  sec.  682)  applies  only 
to  private  conveyances. — Id. 

(c)  By  the  statute  now  in  force  (Laws 
1902,  c.  3,  Rev.  Stats.,  sec.  6730)  it  is  no 
longer  required  that  the  treasurer's  deed 
shall  be  under  seal. — Id. 

(d)  A  deed  not  attested  by  the  official 
seal  of  the  county  treasurer  where  this  is 
required  by  statute,  is  void. — Dussart  v. 
Abdo  Merc.  Co.,  57  C.  423,  140  P.  806. 

§  178.    Acknowledgment. 

(a)  Tax  deed  not  acknowledged  is  a  nul- 
lity.— Empire  Ranch  A  Cattle  Co.  v.  Bender, 
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49  C.  522,  113  P.  494;  Empire  Ranch  &  Cattle 
Co.  V.  Howell,  23  A.  265,  129  P.  245. 

(b)  A  treasurer's  deed  not  acknowledged 
substantially  as  prescribed  by  statute,  Is 
void.  The  acknowledgjnent  must  be  made 
by  the  person  who  executed  the  convey- 
ance, and  this  must  appear  from  the  Instru- 
ment Itself.  A  deed  purporting  to  be  exe- 
cuted by  the  treasurer  In  person,  bearing  a 
certificate  that  It  was  acknowledged  by  his 
deputy,  must  be  rejected.  That  the  Initials 
of  the  deputy  appear  below  the  signature  of 
the  treasurer  will  not  be  received  to  raise 
the  presumption  that  In  fact  the  deed  was 
subscribed  by  the  deputy.— Little  v.  Howell, 
24  A.  128,  124  P.  743. 

§  179.    Necessity  of  record. 

(a)  A  tax  deed  not  recorded  conveys  no 
title. — Empire  Ranch  A  Cattle  Co.  v.  Web- 
ster, 52  C.  207,  121  P.  171. 

(b)  Until  recorded  a  tax  deed  does  not 
purport  to  convey  the  title,  nor  does  It  even 
cloud  the  title  of  the  original  owner. — ESm- 
plre  Ranch  A  C.  Co.  v.  Langley,  23  A.  49,  127 
P.  451;  EUason  v.  White,  23  A.  213,  128 
P.  887. 

(c)  The  seven  years'  statute  (Rev.  Stat., 
sec.  4090)  commences  Its  course,  where  a 
treasurer's  deed  Is  relied  upon,  with  the.  re- 
cording of  the  deed. — Empire  Ranch  ft  Cattle 
Co.  V.  Battelle,  24  A.  375,  133  P.  1123. 

(d)  A  tax  deed  not  recorded  conveys  no 
title.  An  admission  of  its  execution,  with 
a  denial  that  it  was  recorded,  does  not  ad- 
mit Its  prima  facie  validity. — Scott  v.  Con- 
rad, 24  A.  452,  135  P.  135. 

§180.    Amendment  or  reformation. 

(a)  A  mere  clerical  mistake  in  prepar- 
ing a  tax  deed  may  be  corrected. — Smith  v. 
GHffin,  14  C.  429,  23  P.  905. 

(b)  A  tax  deed  was  excluded  as  void 
upon  its  face,  because  showing  a  sale  to 
the  county,  and  an  assignment  of  the  certifi- 
cate made  by  the  county  clerk  after  the 
lapse  of  more  than  three  years  from  the 
date  of  the  sale.  A  second  deed,  Issued  upon 
the  same  sale,  failed  to  show  either  the  date 
of  the  assignment  or  what  officer  made  it, 
but  did  show  that  it  was  authorized  by  the 
county  commissioners  during  the  same 
month  appearing  In  the  first  deed.  Held, 
that  the  two  deeds  were  to  be  taken  together, 
and  that  the  latter  deed  was  properly  ex- 
cluded.— ^Empire  Ranch  ft  Cattle  Co.  v.  Lume- 
llus,  24  A.  49,  131  P.  796. 

(c)  Where  an  amended  deed  by  the  treas- 
urer is  offered*  In  connection  with  the  origi- 
nal, the  two  are  construed  together,  and 
where  the  original  recites  a  sale  to  the 
county,  and  an  assignment  of  the  certificate 
by  the  county  clerk,  more  than  three  years 
after  the  date  of  the  sale,  and  nothing  to  the 
contrary  appears  In  the  amended  deed,  both 
are  void.— Johnson  v.  Gibson,  24  A.  392,  133 
P.  1052. 

1181.    Constmction  in  general. 

(a)  An  amended  tax  deed,  offered  In  con- 
nection with  the  original,  will  be  construed 
therewith.  When  by  the  first  deed  it  ap- 
pears that  a  certificate  of  purchase  Issued 
to  the  county,  this  will  be  assumed  to  be 
the  fact  as  to  the  amended  deed,  where  noth- 
ijxg  appears  to  the  contrary  therein. — ^Em- 


plre  Ranch  ft  Cattle  Co.  v.  Howell,  23  A.  265, 
129  P.  245;  Empire  Ranch  ft  Cattle  Co.  v. 
Neiklrk,  23  A.  392,  128  P.  468. 

§  18a.    Conclusiveness  of  recitals. 

(a)  The  land  owner  may  contradict  by 
evidence  aliunde  the  tax  deed  the  truth  of 
its  recitals. — Morris  v.  St  Louis  Nat.  Bank, 
17  C.  231,  29  P.  802. 

(b)  A  tax  deed  void  on  its  face  because 
showing  a  fatal  Irregularity  in  the  conduct 
of  the  sale,  cannot  be  supported  or  validated 
by  evidence  aliunde  that  the  sale  was  con- 
ducted in  conformity  with  the  statute. — 
Page  V.  Glllett,  47  C.  289.  293,  107  P.  290; 
Poage  V.  E.  H.  Rollins  &  Son,  24  A.  5J37, 
135  P.  990. 

(c)  The  record  of  a  tax  sale  is  admis- 
sible to  contradict,  as  to  the  date  df  the 
sale,  the  recitals  of  a  deed  founded  there- 
on.—Mulqueen  V.  Lannlng,  53  C.  146,  124  P. 
577;  Empire  Ranch  ft  Cattle  Co.  v.  Lannlng. 
53  C.  151,  124  P.  579. 

§  183.    Property  conveyed. 

(a)  Where  the  same  person  buys  several 
tracts  of  land  at  a  tax  sale,  there  is  no 
reason  why  the  several  tracts  may  not  be  in- 
cluded in  one  deed.— Waddingham  v.  Dick- 
son, 17  C.  223,  29  P.  177. 

§  184.    Conveyance  of  non-contiguous  tracts. 

(a)  A  tax  deed  is  not  objectionable  be- 
cause it  conveys  several  non-contiguous 
tracts  of  land.— Barnett  v.  Jaynes,  26  C.  279. 
57  P.  708. 

§  185.    Effect  as  evidence. 

(a)  The  fact  that  a  tax  deed  shows  upon 
its  face  that  the  sale  was  not  made  at  the 
first  regular  sale  of  lands  after  the  tax  be- 
came delinquent,  does  not  affect  the  admis- 
sibility In  evidence  of  the  deed,  nor  does 
it  make  necessary  any  preliminary  proof  ex- 
plaining why  such  sale  was  not  made  at  the 
first  regular  sale  for  taxes,  but  the  presump- 
tion is  still  in  favor  of  the  regularity  of  the 
sale. — United  States  Security  ft  Bond  Co.  v. 
Wolfe,  27  C.  218,  60  P.  637. 

(b)  A  tax  deed  may  issue  upon  property 
sold  for  delinquent  sewer  taxes  under  a  spe- 
cial assessment  by  the  city  of  Denver,  and 
will  have  the  same  force  and  effect  as  evi- 
dence, as  a  tax  deed  Issued  upon  a  sale 
for  general  taxes,  and  Is  prima  facie  evi- 
dence that  the  taxes  for  which  the  property 
was  sold  were  levied  according  to  law,  and 
that  all  essential  preliminary  steps  have 
been  regularly  taken. — Id. 

(c)  A  tax  deed  Is  prima  facie  evidence 
that  the  sale  was  conducted  In  the  manher 
required  by  law  unless  the  recitals  therein 
show  to  the  contrary. — Lovelace  v.  Tabor 
Mines  ft  Mills  Co.,  29  C.  62,  66  P.  892. 

(d)  Tax  deed  not  In  compliance  with  the 
statute,  is  not  even  prima  facie  evidence. 
— Eaches  v.  Johnston,  46  C.  457,  104  P.  940. 

(e)  A  treasurer's  deed  is  prima  facie  evi- 
dence of  the  regularity  of  the  sale  which 
It  recites,  where  nothing  appears  therein 
to  the  contrary. — Lambert  v.  Scott,  53  C. 
357,  127  P.  142. 

(f)  A  tax  deed  which  recites  that  the 
sale  was  made  In  substantial  conformity 
with  the  requirements  of  the  statute  is 
prima  facie  evidence  of  everything  of  which 
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the  statute  declares  that  it  shall  be  evidence. 
— Imperial  Securities  Co.  v.  Morris,  57  C. 
194,  141  P.  1160. 

(g)  A  tax  deed  valid  upon  its  face  is, 
under  Mills'  Stats.,  sec.  3902  (Rev.  Stat., 
sec.  5730),  prima  facie  evidence  that  the  sale 
was  advertised  according  to  law.  Whoever 
asserts  the  contrary  has  the  burden  of  proof. 
— Pelton  V.  Muntzing,  24  A.  1,  131  P.  281. 

(h)  A  tax  deed  regular  upon  its  face 
is  prima  facie  proof  of  the  regularity  of  the 
sale  (Rev.  Stat,  sec.  5730). — Scott  v.  Wat- 
kins,  25  A.  340,  138  P.  432. 

§  186.    In  general. 

(a)  At  common  law  the  regularity  of  the 
ministerial  acts  preceding  a  tax  deed,  and 
upon  which  it  rests,  is  not  presumed;  in 
the  absence  of  statutory  provision  it  is  not 
admissible  in  evidence  without  proof  that 
all  the  requirements  of  the  law  have  been 
complied  with  by  the  agents  of  the  govern- 
ment.— Lebanon  Min.  Co.  v.  Rogers,  8  C. 
34,  5  P.  661. 

(b)  By  a  statute  of  this  state  a  tax  deed 
is  made  prima  facie  evidence  of  these  pre- 
requisites, and  that  the  property  was  sub- 
ject to  taxation. — Id. 

(c)  A  tax  deed  is  prima  facie  evidence 
that  the  ten  days'  notice  of  the  meeting 
of  the  county  board  of  equalization  was  pub- 
lished as  required  by  statute,  and  as  the 
statute  does  not  require  that  proof  of  euch 
publication  shall  be  filed  or  recorded,  the 
absence  from  the  record  at  the  time  of 
trial  of  the  proof  of  publication  of  notice  is 
not  proof  that  the  notice  was  not  published. 
An  owner  who  has  no  grievance  cannot  com- 
plain that  notice  of  the  meeting  of  the  board 
of  equalization  was  not  published. — Duggan 
V.  McCullough.  27  C.  43.  59  P.  743. 

(d)  Under  Mills'  Ann.  Stats.,  sec.  3902. 
providing  that  a  tax  deed  is  primxi  facie 
evidence  that  the  property  described  therein 
was  subject  to  taxation,  the  production  of  f^ 
tax  deed  to  real  estate  claimed  by  plaintiff 
to  be  private  and  by  defendant  city  to  be 
dedicated  to  its  use  is  sufficient  to  establish 
a  prim^  facie  case  for  plaintiff. — Mitchell  v. 
Denver,  33  C.  37.  78  P.  686. 

(e)  In  the  absence  of  a  recital  in  a  tax 
deed  that  the  subsequent  taxes  were  paid, 
the  deed  is  not  even  priina  facie  evidence 
that  they  were  paid. — Camahan  v.  Sieber 
Cattle  Co.,  34  C.  257.  82  P.  592. 

(f)  A  tax  deed  is  evidence  only  of  those 
matters  as  to  which  it  is  declared  by  the 
statute  to  be  so.  The  party  relying  thereon 
must  show  the  assessed  value  of  the  land, 
and  If  that  was  five  hundred  dollars  or  over, 
that  the  notice  required  by  the  statute  (sec. 
3902a.  3  Mills'  Stats.,  Laws  1905,  c.  131. 
sec.  5.  Rev.  Stats.,  sec.  5727),  was  given: 
whether  the  land  was  vacant  or  occupied; 
and  if  occupied  that  notice  was  given  to  the 
occupant,  as  well  as  to  all  other  persons 
specified  in  the  statute. — Mitchell  v.  Trow- 
bridge, 47  C.  6.  105  P.  878. 

(g)  A  tax  deed  not  in  evidence  will  not 
be  considered. — Pelton  v.  Muntzing,  24  A. 
1,  131  P.  281. 

§187.    As  to  title. 

(a)  A  tax  deed  is  not  admissible  in  evi- 
dence to  establish  title  to  real  estate  unless 


it  first  be  proven  either  that  the  statutoiri 
notice  was  given  of  when  the  time  for  r^ 
demption  would  expire  before  the  deed 
issued,  or  that  the  assessed  valuation  irm 
less  than  five  hundred  dollars. — Richards  t. 
Beggs,  31  C.  186,  72  P.  1077. 

(b)  A  tax  deed  is  prim^  facie  evidenee, 
that  the  property  described  therein  was  si^' 
ject  to  taxation,  and  the  introduction  In 
evidence  of  a  tax  deed  establishes  a  print 
facie  title  In  the  grantee. — ^Mitchell  v.  Den- 
ver, 33  C.  37,  78  P.  686. 

(c)  A  void  deed  taken  in  good  faith  coih 
stitutes  sufficient  color  of  title  under  oar 
statute  of  limitations. — ^Williams  v.  Conroy, 
35  C.  117,  83  P.  959. 

(d)  A  tax  deed  is  not  admissible  in  evi- 
dence to  establish  title  to  real  estate  unless 
it  be  first  proven  that,  before  the  deed  wts 
issued,  either  the  statutory  notice  was  gi?eD 
of  when  the  time  for  redemption  would  ex- 
pire, or  that  the  assessed  valuation  was  les 
than  five  hundred  dollars;  but  the  order 
of  proof  is  not  important,  and  the  deed 
should  be  received  and  considered,  unless  tt 
appears  from  the  deed  itself  that  it  is  void, 
whenever  the  required  proof  is  made.  The 
offer  of  an  instrument  with  the  statement 
that  the  necessary  proof  will  follow,  is  not 
objectionable. — Treasury  Tunnel  Mln.  k  Red. 
Co.  V.  Gregory,  38  C.  212,  216,  88  P.  445. 

(e)  A  treasurer's  deed  is  not  evidence  of 
title  unless  it  affirmatively  appears  tliat 
every  step  prescribed  by  the  statute  was 
regularly  taken. — Sheesley  v.  Voorhees,  24 
A.  428.  134  P.  1008.  See  Jackson  v.  Laraon. 
24  A.  548.  136  P.  81. 

(f )  A  deed  which  fails  to  show  that  no- 
tice was  given  by  the  tax  purchaser  of  his 
intention  to  apply  for  a  deed,  as  required 
by  the  statute  (Rev.  Stat,  sec.  5727),  and 
proof  thereof  made,  or  that  the  assessed  val- 
uation was  such  that  notice  was  not  re- 
quired, is  not  prima  fade  evidence  of  title, 
and  is  not  admissible  in  evidence  without 
proof  of  the  notice,  or  that  It  was  not  re- 
quired.— Id. 

(g)  The  setting  forth  of  the  deed  in  hnec 
verha  by  the  opposing  party  in  his  pleadings 
does  not  supply  the  defect  of  such  pre- 
liminary proofs. — Id. 

(h)  Nor  does  a  tax  deed  where  there  is 
no  recitation  of  notice  given  of  the  tax  pur- 
chaser's intention  to  apply  for  his  deed,  or 
that  the  assessed  valuation  is  such  that  no- 
tice is  not  required. — Id. 

§  188.    Evidence  to  support  deed. 

(a)  A  tax  deed  void  on  its  face  because 
showing  a  fatal  irregularity  in  the  conduct 
of  the  sale,  cannot  be  supported  or  validated 
by  evidence  aliunde  that  the  sale  was  con- 
ducted in  conformity  with  the  statute- 
Page  V.  Gillett,  47  C.  289,  298,  107  P.  290. 

§  189.    Effect  of  tax  deed  in  general 

(a)  If  the  tax  deed  to  the  county  is 
regular  it  conveys  as  good  title  as  when 
made  to  a  cash  purchaser.  The  same  form 
of  deed  should  be  used  as  far  as  practicable. 
—Dyke  v.  Whyte,  17  C.  296,  29  P.  128. 

(b)  But  the  statute  must  have  been 
strictly  followed,  and  the  sale  to  the  county 
can  only  be  after  all  other  bids  have  ceased. 
— CharJtOD  v.  KeUy,  7  A.  301,  43  P.  1^  U 
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C.  273,  50  P.  1042;  Charlton  t.  Toomey.  7  A. 
304,  43  P.  454. 

(c)  Where  a  tax  deed,  regularly  exe- 
cuted, in  form  and  by  apt  words,  purports 
to  convey  the  land  to  the  grantee  by  virtue 
of  the  legal  authority  vested  in  the  grantor 
(the  county  treasurer) :  Held,  that  the  deed 
gives  color  of  title,  even  though  a  person  of 
legal  learning  and  experience  may  by  a 
critical  examination  discover  defects  in  the 
instrument  fatal  to  its  validity. — De  Foresta 
T.  Gast,  20  C.  307,  38  P.  244. 

§190.    Effect  as  conferring  possession. 

(a)  A  tax  deed  does  not  operate  to  give 
the  grantee  therein  constructive  possession 
of  the  premises  conveyed. — Mitchell  v.  Titus, 
33  C.  385,  80  P.  1042. 

(b)  A  tax  deed  to  unoccupied  land  car- 
ries with  it  constructive  possession. — Wil- 
liams V.  Conroy,  35  C.  117,  83  P.  959. 

(c)  The  statute.  Mills'  Stats.,  sec.  435, 
providing  that  "all  conveyances  duly  exe- 
cuted and  delivered  entitle  the  grantee  to 
immediate  possession,"  does  not  extend  to  a 
tax  deed  void  upon  its  face. — ^Whitehead  v. 
Callahan.  44  C.  396,  99  P.  57. 

(d)  The  cases  of  Williams  v.  Conroy,  35 
C.  117,  83  P.  959,  and  Mitchell  v.  Titus,  33 
C.  385,  80  P.  1042,  as  to  the  effect  of  a  tax 
deed  upon  the  possession  of  vacant  lands, 
compared  and  reconciled.  —  Halbouer  v. 
Cuenin,  45  C.  507.  101  P.  763. 

§  191.    Effect  as  extinguishing  paramount  title 
or  incumbrances. 

(a)  When  the  statutory  period  for  re- 
demption has  expired,  the  tax  title  absorbs 
the  whole  estate,  including  the  fee  of  the 
patentee;  the  tax  deed,  however,  remains 
subject  to  impeachment  by  proper  parties  for 
Irregularity  in  the  proceedings  on  which  it 
rests  during  the  statutory  period  of  five 
years  from  the  date  of  sale. — ^Lebanon  Min. 
Co.  V.  Rogers.  8  C.  34.  5  P.  661. 

(b)  A  valid  tax  deed  confers  a  title  para- 
mount to  all  incumbrances  made  by  the 
original  owner  of  the  land. — ^Foster  v.  Clark, 
21  A.  192.  121  P.  130. 

(c)  A  tax  sale  regular  in  all  things,  and 
the  deed  of  the  treasurer  executed  pursuant 
thereto,  extinguishes  existing  titles  and  vests 
paramount  title  in  the  grantee. — Gibson  v. 
Bragg,  24  A.  463.  135  P.  119. 

(C)     ACTIONS  TO  CONFIRM  OR  TRY 
TITLE. 

§  192.  Right  of  action  to  confirm  or  quiet  tax 
title, 
(a)  Purchaser  of  lands  at  tax  sale,  hav- 
ing obtained  the  treasurer's  deed,  may  main- 
tain a  bill  against  one  holding  a  certificate 
of  the  sale  of  the  same  premises  for  the  non- 
payment of  a  special  tax,  which  was  invali- 
dated by  the  sale  for  the  general  tax. — City 
and  County  of  Denver  v.  Keeler,  48  C.  54, 
58.   108   P.   998. 

§  198.    Right  to  attack  tax  title  in  generaL 

(a)  A  tax  deed  can  only  be  assailed  by 
one  who  has  title,  claim  or  color  of  title. — 
Lebanon  Min.  Co.  v.  Rogers,  8  €.  34.  5  P. 
661. 

(b)  The  tiroe  has  pasaed  where  slight  ir- 


regularities will  defeat  a  tax  title.  Payment 
of  taxes  is  a  duty  and  owners  should  not  ex- 
pect relief  from  the  consequence  of  their 
neglect.— Waddingham  v.  Dickson.  17  C.  223. 
230,  29  P.  177;  Haley  v.  Elliott.  20  C.  379. 
384.  38  P.  771. 

(c)  Land  owner  who  fails  to  make  re- 
turn of  his  land  for  taxation,  as  the  statute 
requires,  will  not  be  permitted  to  avail  him- 
self of  an  error  in  the  assessment,  and  in 
the  subsequent  sale  of  the  land,  which,  but 
for  his  default,  would  not  have  occurred, 
e.  g..  as  where,  no  return  of  the  land  being 
made,  the  assessor  assesses  it — a  quarter  sec- 
tion— not  as  that  of  an  unknown  owner, 
but  in  the  name  of  a  former  owner,  and  as 
a  single  tract,  and  the  whole  tract  is  then 
sold  in  one  body,  instead  of  in  forty-acre 
tracts  as  the  statute  requires. — ^Richards  v. 
Kerr.  53  C.  376.  127  P.  232. 

(d)  The  owner  of  lands  which  have  been 
sold  for  the  non-payment  of  a  tax,  without 
compliance  with  the  statutory  requirements, 
has  simply  the  right  of  redemption.  Such 
right  follows  the  land  and  vests  in  every 
purchaser  from  him,  even  though  such  pur- 
chaser was  the  treasurer  of  the  county, 
through  whose  lapses  and  irregularities  the 
tax  proceedings  are  defeated. — McPherrin  v. 
Paul,  21  A.  154,  120  P.  1051. 

(e)  The  holder  of  a  promissory  note  se- 
cured by  a  deed  of  trust  of  lands  may  sue  to 
remove  a  cloud  upon  the  title  to  the  land. 
— Empire  Ranch  &  Cattle  Co.  v.  Battelle, 
24  A.  376,  133  P.  1123. 

§  194.    Defenses. 

(a)  Where  upon  bill  to  remove  a  cloud 
upon  title  defendant  relies  upon  a  tax  deed 
not  aided  by  any  statute  of  limitations 
plaintiff  may  assail  it  for  invalidity  upon 
its  face,  or  by  evidence  dehors  the  record 
of  fatal  defects  in  the  proceedings,  antedat- 
ing the  sale.— Munson  v.  Keim.  53  C.  576. 
127  P.  1026. 

§195.  Tender  or  deposit  of  amount  of  taxes 
or  purchase  money  as  condition  prece- 
dent to  attack  on  tax  title. 

(a)  The  owner  of  lands  in  possession 
may  have  a  bill  to  quiet  his  title  without 
first  making  tender  of  the  taxes  and  statu- 
tory penalties,  where  the  defendant  claims 
under  a  void  tax  deed. — Empire  Ranch  A 
Cattle  Co.  V.  Lanning.  49  C.  458.  113  P. 
491. 

(b)  Defendant,  to  a  bill  to  quiet  title,  de- 
fends, claiming  under  a  tax  deed.  He  thereby 
waives  the  omission  of  the  plaintiff  to  tender 
the  taxes  and  statutory  penalties,  even  if 
this  were  necessary. — Id. 

(c)  Under  Mills*  Stats.,  sec.  8904,  plain- 
tiff in  ejectment  may  assail  a  tax  title  set 
up  by  defendant,  without  making  tender  of 
the  taxes  paid  by  defendant.— Whitehead  v. 
Callahan.  44  C.  396.  400.  99  P.  57. 

(d)  Paramount  owner  of  land  may  have 
a  bill  to  quiet  title  as  against  one  claiming 
under  a  tax  title,  without  tender  of  the 
taxes  and  statutory  penalties.  —  Empire 
Ranch  A  Cattle  Co.  v.  Coldren.  51  C.  115, 
119.  117  P.  1005. 

(e)  Plaintiff  in  a  bill  to  quiet  his  title 
as  against  an  invalid  tax  deed  is  not  re- 
quired to  pay  or  tender  the  taxes  paid  by  the 
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holder  of  the  tax  title,  as  a  condition  prece- 
dent to .  the  institution  of  his  suit. — Em- 
pire Ranch  A  C.  Co.  v.  Irwin,  23  A.  206, 
128  P.  867;  Terry  v.  Gibson,  23  A.  273.  128 
P.   1127. 

(f)  Failure  to  tender  a  return  of  the 
taxes  paid  by  defendant  is  waived  by  an 
answer  claiming  title  under  the  tax  deed. 
—Scott  V.  Howell,  24  A.  156,  182  P.  1144. 

(g)  Tender  of  taxes,  paid  by  the  defend- 
ant, is  not  required  prior  to  the  institution 

'of  a  suit  to  quiet  the  title  as  against  one 
holding  under  a  tax  title. — Parks  t.  Roth,  25 
A.  296,  137  P.  76. 

$196.    Issues,  proof  and  variance. 

(a)  In  an  action  involving  the  validity 
of  a  tax  deed  the  objection  that  the  prop- 
erty was  not  assessed  at  its  full  cash  value 
cannot  be  raised. — Duggan  v.  McCullough,  27 
C.  43.  59  P.  748. 

(b)  Whoever  asserts  a  claim  to  lands 
under  tax  proceedings  must  show  at  least 
substantial  compliance  with  the  statute. — 
McPherrln  v.  Paul,  21  A.  154,  120  P.  1061. 

(c)  No  presumption  is  made  in  his  favor. 
—Id. 

§  197.    Time  to  sue,  limitations  and  laches. 

(a)  The  design  of  the  statute  of  limita- 
tions concerning  actions  for  the  recovery 
of  lands  sold  for  taxes  was,  generally^  to  bar 
all  questions  with  reference  to  the  tax  pro- 
ceedings, except  such  as  go  to  the  power  and 
jurisdiction  of  the  taxing  officers,  or  the 
fraud  and  misconduct  of  the  parties,  unless 
an  action  be  brought  within  the  time  lim- 
ited.— Crisman  v.  Johnson,  23  C.  264,  47  P. 
296. 

(b)  The  statute  barring  suit  to  recover 
lands  sold  for  taxes  runs  from  date  of 
record  of  the  tax  deed.^d. 

(c)  One  holding  a  tax  deed  to  vacant 
lands  is  entitled  to  the  benefit  of  the  short 
statute  of  limitations.  Mills'  Stats.,  sec.  3904. 
— Halbouer  v.  Cuenin,  46  C.  607,  511.  101  P. 
763. 

(d)  A  tax  deed  void  upon  its  face  does 
not  set  in  motion  the  five  year  statute  of 
limitation  (Rev.  Stat.  sec.  5733). — ^Newsom 
V.  Jacobs,  61  C.  679,  583,  119  P.  623;  Cama- 
ban  V.  Hughes,  53  C.  318,  126  P.  116;  Foster 
V.  Gray,  24  A.  247, 133  P.  146;  Empire  Ranch 
k  Cattle  Co.  V.  Howell,  24  A,  417.  133  P. 
1124. 

(e)  One  claiming  under  a  void  tax  deed 
may  not  plead  the  statute  of  limitations  to 
an  outstanding  trust  deed  or  mortgage. — 
Poster  v.  Clark.  21  A.  192,  121  P.  130. 

(f)  The  statute  (Rev.  Stat.  1908,  sec. 
4090)  is  no  bar  to  the  action  of  the  para- 
mount owner  instituted  within  seven  years 
next  succeeding  the  first  payment  of  taxes 
under  the  adverse  claim. — Empire  Ranch  & 
Cattle  Co.  V.  Patterson,  24  A.  396,  133  P. 
1126. 

§198.    Actions    by    claimant    under   tax 

title, 
(a)  Where  the  holder  of  a  tax  deed,  void 
on  its  face,  brings  an  action  to  quiet  title, 
and  the  defendant  alleges  ownership  by  con- 
veyance from  the  patentee,  the  former  can- 
not plead  the  statute  of  limitation  on  the 
ground  of  having  been  in  possession  under 


the  tax  deed  for  five  years,  since  the  statsie 
does  not  apply  where  a  deed  is  void  on  its 
face.— Dlmpfel  v.  Beam.  41  C.  26.  91  P.  119t 
(b)  A  purchaser  at  a  tax  sale  who  rdSei 
on  the  statutes  of  limitation  must  bring  him- 
self clearly  within  their  provisions. — Bris- 
ker V.  U.  P.  D.  A  G.  Ry.,  11  A,  166,  56  P. 
207. 

§  199.    Actions  against  claimant  under  tax 

title. 

(a)  An  action  by  the  owner  to  recover 
land  sold  for  taxes  cannot  be  maintained 
after  the  expiration  of  five  years  from  the 
execution  and  delivery  of  the  tax  deed,  and 
a  grantee  of  the  original  owner  acquired  no 
greater  rights  than  his  grantor  had. — ^Wil- 
liams V.  Conroy,  36  C.  117,  83  P.  959;  Litch 
V.  Bryant,  46  C.  160,  103  P.  289. 

(b)  A  tax  deed  to  unoccupied  land  car- 
ries with  it  constructive  possession  and  will 
start  running  the  statute  of  limitations  b 
favor  of  the  purchaser,  and  the  recording  of 
a  subsequent  tax  deed  to  the  same  land  with- 
in five  years  from  the  date  of  the  execaUon 
and  delivery  of  the  former  tax  deed  wouM 
not  interrupt  the  running  of  the  statute  in 
favor  of  the  first  purchaser  so  as  to  pre- 
vent the  perfection  of  his  title  as  against  the 
original  owner,  and  after  the  perfection  of 
his  title  and  within  five  years  from  the  exe- 
cution and  delivery  of  the  second  tax  deed 
he  could  maintain  an  action  against  tb€ 
second  purchaser  for  possession  and  to  can- 
cel the  second  tax  deed. — Williams  v.  Coo- 
roy,  36  C.  117,  83  P.  969. 

(c)  A  void  tax  deed  taken  in  good  fsith 
constitutes  suflflclent  color  of  title  under 
our  statute  of  limitations. — Id. 

(d)  Where  vacant  unoccupied  land  wu 
sold  fo^  taxes  and  a  tax  deed  regular  <m 
its  face  was  executed  and  delivered  to  the 
purchaser,  and  the  purchaser  failed  to  pay 
subsequent  taxes  and  the  land  was  again  sold 
and  the  purchaser  recorded  his  tax  deed  b& 
fore  the  expiration  of  five  years  from  the 
execution  of  the  first  tax  deed,  and  the 
original  owner  took  no  steps  within  five 
years  after  the  execution  of  the  first  t&z 
deed  to  recover  the  land,  the  holder  of  the 
first  tax  deed  could,  after  the  expiration 
of  five  years  from  the  execution  and  de- 
livery of  his  deed  and  before  the  expiration 
of  five  years  from  the  execution  and  dellTery 
of  the  second  tax  deed,  maintain  an  action 
against  the  second  purchaser  for  possession 
of  the  land  and  to  cancel  the  second  tax 
deed,  although  both  tax  deeds  were  void 
in  law  because  of  irregularities  in  the  sal^; 
and  a  quitclaim  deed  from  the  original 
owner  to  the  second  purchaser,  made  after 
the  commencement  of  the  action,  was  no  de- 
fense.— Id. 

(e)  Under  2  Mills'  Ann.  Stats.,  sec  3902. 
a  tax  deed  executed  by  the  county  treasurer 
in  his  official  capacity,  properly  attested. 
acknowledged  and  recorded,  vests  in  the  pnr- 
chaser  all  the  right,  title,  interest  and  «tate 
of  the  former  owner  in  and  to  the  land  coo* 
veyed,  and  Is  made  prima  facie  evidence  of 
the  facts  set  forth  in  said  section.  Sec  3SM 
provides  that  no  action  for  the  recovery  of 
land  sold  for  taxes  shall  lie  unless  bron^t 
within  five  years  after  the  execution  and  de- 
Uveiy  of  the  deed  therefor  hy  the  treasurer. 
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Held,  that,  where  a  tax  deed  issued  by  a 
county  treasurer  was  not  invalid  upon  its 
face,  no  action  could  be  maintained  for  the 
recovery  of  the  title  conveyed  by  such  deed 
against  one  who  had  been  in  possession  of 
the  premises  under  it  during  the  full  period 
of  five  years  from  the  date  of  recording. — 
Wood  V.  McCombe,  37  C.  174,  184,  86  P.  319. 
Af&rmed  Elder  y.  Wood,  208  U.  S.  226,  28 
Sup.  Ct  263,  52  L.  Ed.  464. 

(f)  The  saving  clause  in  the  revenue 
acts  of  1901,  1902  (Laws  1901,  241,  856; 
Laws  1902,  43,  159),  notwithstanding  its  re- 
peal, preserves  to  those  entitled  thereto  the 
protection  of  the  limitation  in  the  former 
statute  (sec  3904,  Mills'  Ann.  Stats.), 
against  action  to  recover  land  sold  for  taxes. 
— Litch  V.  Bryant,  46  C.  160,  108  P.  289. 

(g)  The  statute  that  no  action  shall  lie 
for  the  recovery  of  lands  sold  for  taxes, 
unless  "brought  within  five  years  after  the 
execution  and  delivery  of  the  deed"  (Mills' 
Stats.,  sec.  3904,  Rev.  Stats.,  sec.  5733)  does 
not  bar  an  action  to  set  aside  a  tax  deed 
void  upon  its  face. — Sayre  v.  Sage,  47  C.  559, 
567.  108  P.  160. 

(h)  Under  Mills'  Stats.,  sec  3902  (Rev. 
Stats.,  sec.  5730),  a  tax  deed  does  not,  until 
recorded,  constitute  color  of  title,  so  as  to 
set  in  motion  the  seven  years'  limitation  act 
(Laws  1893,  c.  118,  sees.  6,  7;  Rev.  Stats., 
sees.  4089,  4090).  nor  the  five  years'  limita- 
tion act  (Mills'  Stats.,  sec.  2912,  Rev.  Stats., 
sec  4073).— Id. 

(i)  Where  the  deed  is  void  upon  its  faoe, 
neither  of  these  statutes  is  available  as  a 
defense  to  the  action  of  one  deducing  title 
from  original  sources.— Id.  (See  "Adverse 
Possession,"  sec.  22.) 

(j)  A  tax  deed  void  upon  its  face,  does 
not  set  in  motion  the  five  years'  statute  of 
limitations  (Mills'  Stats.,  sec.  3904;  Rev. 
Stats.,  sec.  5733).— Page  v.  Gillett,  47  C.  289. 
107  P.  290;  Dalander  v.  Karr,  21  A.  170, 
121  P.  136;  Bloomer  v.  CrisUer,  22  A.  240. 
123  P.  966;  Fleming  v.  Howell,  22  A.  382, 
126  P.  551. 

(k)  Semble.  such  deed  may  suf&ce  as 
color  of  title  under  the  seven-year  limitation. 
—Page  V.  Gillett.  47  C.  289,  107  P.  290. 

(1)  The  short  statute  of  limitations 
(Rev.  Stat.,  sec.  5733)  cannot  be  invoked 
as  a  defense  to  an  action  to  quiet  title. — 
Beaver  v.  Cook,  23  A.  199,  128  P.  878;  Em- 
pire Ranch  ft  C.  Co.  v.  Irwin,  23  A.  206,  128 
P.  867. 

(m)  Nor  can  Rev.  Stat,  sec  4073. — Em- 
pire Ranch  ft  C.  Co.  v.  Irwin,  23  A.  206,  128 
P.  867;  Terry  v.  Gibson,  23  A.  273,  128  P. 
1127. 

(n)  The  five  years'  statute  of  limitations 
(Rev.  Stat.  sec.  5733)  is  no  bar  to  an 
action  to  quiet  title.  A  void  deed  does  not 
set  the  statute  in  motion. — Scott  v.  Conrad, 
24  A.  452,  135  P.  135;  Callahan  v.  Reinhardt, 
24  A.  199.  132  P.  387. 

(o)  The  five  year  statute  of  limitations 
(Rev.  Stat,  sec.  5733)  is  no  plea  to  a  bill 
to  remove  a  cloud  from  title. — ^Poster  v. 
Gray,  24  A.  247.  133  P.  146;  Eagan  v.  Ma- 
honey.  24  A.  285,  134  P.  156;  Empire  Ranch 
ft  Cattle  Co.  V.  Battelle,  24  A.  375.  133  P. 
1123. 

(p)  Taxes  due  prior  to  the  recording  of 
A  treasnrer'ii  deed  are  not  to  he  counted  to 


support  a  plea  of  the  seven  yeArs^  statute 
(Rev.  Stat,  sec.  4087).— Mercure  v.  Gibson, 
25  A.  391,  138  P.  1019. 

(q)  The  five-year  statute  of  limitations 
(Rev.  Stat,  sec.  5733)  is  no  plea  to  a  bill 
to  quiet  title.— Parks  v.  Roth,  25  A.  296,  137 
P.  76;  Scott  V.  Watkins,  25  A.  340,  138  P. 
432;  Jones  v.  Empire  Ranch  ft  Cattle  Co., 
25  A.  382,  138  P.  62;  Mercure  v.  Gibson. 
25  A.  391,  138  P.   1019. 

(r)  The  five  years'  statute,  is  not  set  in 
course  by  a  void  deed,  and  is  not  available 
to  defendant  in  an  action  to  quiet  title. 
(Rev.  Stat,  sec  5733).^Jones  v.  Empire 
Ranch  ft  Cattle  Co.,  25  A.  382,  138  P.  62; 
Buckland  v.  Fiedler,  26  A.  565,  140  P.  472. 

§800.    Pleading. 

(a)  In  an  action  to  quiet  title  to  a  min- 
ing claim,  where  the  complaint  set  out  the 
name  of  the  lode,  the  name  of  the  mining 
district  and  number  of  the  survey,  and  the 
answer  averred  that  defendant  was  the 
owner  of  the  same  identical  property  by 
virtue  of  certain  tax  deeds,  and  set  out  the 
description  of  the  claim  as  given  in  the  tax 
deeds,  which  was  identical  with  the  com- 
plaint as  to  name  of  the  lode  and  mining 
district,  but  differed  as  to  number  of  the 
survey,  it  was  error  to  sustain  a  demurrer 
to  the  answer  on  the  ground  that  the  tax 
deeds  were  void  because  of  the  difference  be- 
tween the  description  in  the  complaint  and 
that  contained  in  the  deeds. — Seymour  v. 
Deisher,  33  C.  349,  80  P.  1038. 

(b)  In  an  action  to  quiet  title  based  upon 
tax  deeds,  of  which  the  first  is  void  upon 
its  face,  and  the  second  covering  in  part  the 
same  property  conflicts  in  its  statement  of 
facts  with  the  first,  the  defendant  should 
be  permitted  to  amend  his  pleadings  so  as 
to  introduce  evidence  showing  the  invalidity 
of  the  second  deed. — ^Webber  v.  Wannemaker, 
39  C.  425,  430,  89  P.  780. 

(c)  In  an  action  to  quiet  title,  the  de- 
fendant cannot  put  the  plaintiff  upon  proof 
of  his  possession  and  title  by  a  simple 
denial. — Id. 

(d)  In  an  action  to  quiet  title,  where 
plaintiff  alleges  reasons  why  a  tax  deed, 
under  which  defendant  claims,  conveys  no 
title,  he  does  not  thereby  admit  defendant's 
possession  or  interest  in  the  property. — 
Mitchell  V.  Knott  43  C.  135,  95  P.  335. 

(e)  In  an  action  to  quiet  title  by  a 
plaintiff  in  possession  claiming  under  a  tax 
deed,  valid  on  its  face,  the  plaintiff  in  the 
replication  may  plead  the  statute  of  limita- 
tions (sec.  3904,  Mills'  Stats.),  to  a  cross- 
complaint  for  the  recovery  of  the  land. — 
Litch  V.  Bryant  46  C.  160.  103  P.  289. 

(f)  In  an  action  to  cancel  a  tax  deed  and 
for  possession  of  the  land,  the  fact  that 
defendant  averred  in  her  answer,  in  addi- 
tion to  the  title  derived  from  the  tax  deed, 
a  subsequent  treasurer's  deed  executed  to 
her  after  the  commencement  of  the  action, 
which  was  not  denied  by  plaintiff,  could  not 
defeat  plaintiff's  action  where  the  subse- 
quent deed  was  not  before  the  court  and 
the  court  was  not  advised  of  its  contents. 
—Paine  v.  Palmborg,  20  A.  432,  79  P.  330. 

(g)  The  admission  in  the  reply  of  the 
execution  of  a  tax  deed,  on  which  defendant 
in  an  action  to  quiet  title  relies,  is  not  an 
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admission  that  it  complies  with  the  prerequi- 
sites prescribed  by  the  statute. — Empire 
Ranch  ft  CatUe  Ck>.  y.  Langley,  23  A.  49,  127 
P.  461. 

(h)  Where,  to  a  bill  to  quiet  title,  the  de- 
fendant pleads  a  tax  deed,  the  plaintiif,  if 
he  would  assail  its  yalidity,  must,  in  the 
reply,  set  up  the  particular  matters  upon 
which  he  relies  to  invalidate  It — Scott  v. 
Watkins,  25  A.  340,  138  P.  432. 

§S01.    Presumptions  and  burden  of  proof. 

(a)  It  is  incumbent  upon  the  party  rely- 
ing upon  his  possession  under  the  statute  of 
limitations  as  against  the  owner  of  the  tax 
title  to  establish  not  only  a  claim  and  color 
of  title,  but  also  the  bona  fides  thereof. — 
Lebanon  Min.  Co.  v.  Rogers,  8  C.  34,  5  P. 
661. 

(b)  The  burden  of  overthrowing  a  tax 
deed,  regular  in  form,  is  upon  the  party 
claiming  adversely  thereto. — ^Waddingham  v. 
Dickson,  17  C.  228.  29  P.  177. 

(c)  One  claiming  under  a  tax  deed  has 
the  burden  of  proving  the  assessed  value  of 
the  land,  and  if  this  exceeded  $250,  whether 
the  land  was  then  occupied  or  vacant,  and 
that  notice  of  the  time  of  redemption  was 
given  as  required  by  the  statute  (3  Mills' 
Stat,  sec.  3902a,  Rev.  Stat.,  sec  5727).  Fail- 
ing to  give  evidence  of  these  matters  the 
deed  must  be  excluded. — ^Vandermeulen  v. 
Burwell,  22  A.  486,  125  P.  181. 

(d)  In  an  action  to  quiet  title  the  ad- 
mission of  the  execution  of  a  treasurer's 
deed,  but  with  an  allegation  of  its  invalidity, 
does  not  relieve  the  party  relying  upon  the 
deed  of  the  necessity  to  produce  it — Empire 
Ranch  ft  Cattle  Co.  v.  Patterson,  24  A.  395, 
183  P.  1125. 

§  90S.    Evidence. 

(a)  The  tax  sale  record  being  one  re- 
quired by  law  to  be  kept  by  the  treasurer, 
is  not  only  competent  but  the  best  evi- 
dence of  the  facts  required  to  be  stated 
therein,  including  the  date  of  sale.— Knowles 
V.  Martin,  20  C.  398,  88  P.  467. 

(b)  In  an  action  to  quiet  title  based 
on  tax  deeds,  a  tax  deed  void  upon  its  face 
is  not  admissible  to  support  color  of  title. — 
Webber  v.  Wannemaker,  39  C.  425,  89  P.  780. 
(See  "Adverse  Possession,"  sec.  22.) 

(c)  Where  the  only  evidence  offered  to 
overcome  the  prima  facie  insufficiency  of  the 
description  of  property  in  a  notice  of  sale 
for  taxes,  was  the  testimony  of  an  abstracter 
that  he  thought  he  could,  from  his  knowl- 
edge, identify  the  tract  by  the  description 
in  the  notice,  and  there  was  no  evidence 
showing  that  it  was  well  or  generally  known 
by  the  description  in  the  notice  of  sale,  such 
evidence  is  insufficient  to  overcome  the 
prima  facie  insufficiency  of  the  description. 
— Stough  V.  Reeves,  42  C.  432,  439,  95  P. 
958. 

(d)  Parol  evidence  is  not  admissible  to 
show  that  in  fact  the  statute  was  complied 
with  where  the  party  asserting  the  tax  title 
has  failed  to  plead  this  state  of  facts.— 
Newsom  v.  Jacobs.  51  C.  579.  119  P.  623. 

(e)  In  an  action  to  quiet  title,  where 
plaintiff  claimed  title  under  a  tax  deed,  evi- 
dence held  insufficient  to  sustain  a  finding 
that  plaintiff  had  paid  a  certain  sum  aa  taxes 


on  the  property  In  controversy. — ^McKinley- 
Lanning  Loan  ft  Trust  Co.  v.  Vamey,  19  A. 
210,  74  P.  338. 

(f)  When,  by  proper  averments  and  evi- 
dence, it  is  affirmatively  shown  that  proper 
notice  of  a  tax  sale  has  not  been  given,  or 
that  the  proof  of  such  notice  has  not  been 
made  in  substantial  conformity  with  the 
statute,  the  sale  will  be  adjudged  invalid, 
notwithstanding  a  tax  deed  in  proper  form 
may  have  been  duly  executed  and  recorded. 
Paine  v.  Palmborg,  20  A.  432,  79  P.  830. 

(g)  One  offering  a  deed  as  color  of  title 
merely  cannot  afterwards  invoke  it  as  evi- 
dence of  title  in  fact— Parks  v.  Roth,  25  A. 
296,  137  P.  76. 

§908.    Evidence  of  invalidity. 

(a)  The  invalidity  of  a  tax  deed  may  be 
shown  by  evidence  aliunde. — ESmpire  Ranch 
ft  CatUe  Co.  v.  banning,  49  C.  458, 113  P.  491. 

§  SM.    Scope  and  extent  of  relief  in  general. 

(a)  Where  a  tax  deed  is  declared  a  cloud 
on  the  title  its  holder  is  entitled  to  judg- 
ment for  the  amount  paid  for  the  same. —  * 
Morris  v.  St  Louis  Nat  Bank,  17  C.  231,  242, 
29  P.  802. 

(b)  Where  one  holds  possession  under  a 
void  tax  deed,  rents  and  profits  may  be  off- 
set'against  taxes  paid  by  him. — Dimpfel  v. 
Beam.  41  C.  25.  91  P.  1107. 

(c)  Under  sec.  5733,  Rev.  Stat  1908.  it 
is  the  duty  of  the  court,  where,  in  an  action 
of  ejectment,  a  tax  deed  is  relied  upon  by 
the  defense,  and  is  held  void,  to  cancel  it: 
and  this,  whether  the  deed  be  admitted  or 
excluded.  The  document  does  not  by  the 
exclusion  of  it  as  a  piece  of  evidence,  pass 
out  of  the  jurisdiction  of  the  court.— Empire 
Ranch  ft  CatUe  Co.  v.  Howell,  23  A.  265. 129  P. 
245. 

(d)  A  void  tax  deed  conveying  several 
tracts  is  not  to  be  cancelled  as  to  other 
lands  than  those  demanded  in  the  action. — 
Id. 

§905.    Payment  of  taxes  or  reimburse- 
ment of  purchase  money. 

(a)  In  an  action  to  quiet  title  to  real 
estate  and  to  remove  therefrom  a  cloud  con- 
sisting of  void  tax-sale  certificates,  a  decree 
in  plaintifTs  favor  conditioned  upon  the  pay- 
ment by  plaintiff  into  court  for  the  use  of 
defendant  of  the  amount  of  taxes  due  upon 
the  properly  together  with  interest  and 
penalties  as  provided  by  statute  for  the  re- 
demption of  land  from  tax  sales  was  proper. 
—Pueblo  Realty  Co.  v.  Tate,  82  C.  67,  75  P. 
402. 

(b)  Where  on  bill  to  quiet  title  plaintiff 
claimed  under  a  void  tax  deed  the  amount 
of  taxes  paid  by  him,  and  the  interest  and 
penalties  prescribed  by  the  statute  should  be 
ascertained  by  the  court  and  a  decree  in 
favor  of  defendant  should  be  conditioned 
upon  payment  to  the  plaintiff  of  the  amount 
so  ascertained. — ^Empire  Ranch  ft  Cattle  Co. 
V.  Chapin,  22  A.  538.  126  P.  1107. 

(c)  In  an  appeal  from  a  decree  omitting 
this  condition  the  cause  was  remanded  with 
directions  to  the  court  below  to  hear  evi- 
dence, make  the  computation,  and  require 
payment  of  the  aoaoupt  withJn  thirty  days, 
—Id, 
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(d)  Pending  appeal  by  plaintiff  in  a  suit 
in  which  it  was  decreed  that  certain  lands 
conveyed  to  her  by  her  husband  were  trans- 
ferred in  fraud  of  creditors,  the  defendant 
in  the  suit,  who  was  a  judgment  creditor 
of  the  husband,  redeemed  from  a  tax  sale 
certain  lands  which  had  been  embraced  in 
the  deeds  which  were  held  fraudulent, 
though  such  lands  were  not  involved  in  the 
suit.  The  redemption  was  had  on  the  last 
day  that  redemption  might  be  made.  The 
finding  of  fraud  was  reversed  on  appeal, 
and  in  a  subsequent  suit  by  plaintiff  to  re- 
move a  cloud  on  the  lands  redeemed,  and 
which  had  been  sold  under  execution  to  the 
defendant,  it  was  decreed  that  plaintiff 
should  have  her  title  absolute  only  on  re- 
payment of  the  taxes  to  the  defendant  Held, 
that  the  order  as  to  the  taxes  was  proper. 
—Clark  V.  Knox,  32  C.  342,  76  P.  872. 

(e)  When  a  county  disposes  of  a  tax-sale 
certificate  issued  to  it,  the  purchaser  be- 
comes vested  with  the  same  rights  as  though 
he  had  been  the  original  purchaser  at  the 
tax  sale;  and  the  owner  of  property  who 
neglects  to  pay  his  taxes  cannot  take  ad- 
vantage of  any  reduction  which  the  county 
may  have  been  compelled  to  make  in  order 
to  dispose  of  a  tax-sale  certificate. — Buchanan 
V.  Griswold,  37  C.  18,  86  P.  1041. 

(f)  In  an  action  brought  to  quiet  title 
to  certain  lands  clouded  by  a  void  tax 
deed,  the  taxes  upon  which  it  is  based  being 
legal,  the  owner,  as  a  condition  precedent  to 
an  absolute  decree  in  his  favor,  must  pay  the 
defendant  the  taxes  paid  by  him  subsequent 
to  the  sale,  with  interest,  in  accordance  with 
2  Mills'  Ann.  Stats.,  sec.  3904,  and  also  the 
amount  for  which  the  property  was  sold  at 
the  tax  sale,  with  interest  and  penalties, 
in  accordance  with  2  Mills'  Ann.  Stats.,  sec. 
3905.— Id. 

§  206.    Judgment  or  decree. 

(a)  A  decree  quieting  title  should  pur- 
sue the  rule  prescribed  in  Charlton  v.  Kelly, 
24  C.  273,  50  P.  1042.— Lambert  v.  Murray, 
52  C.  156,  169,  120  P.  415. 

(b)  Where  the  plaintiff  prevails  in  an 
action  to  recover  land  held  by  the  defend- 
ant under  a  tax  deed,  the  taxes  paid  thereon 
by  the  defendant  constitute  a  lien  upon  the 
premises,  and  it  is  error  to  adjudge  the  prop- 
erty to  the  plaintiff  without  decreeing  the 
payment  of  Uie  same  with  interest. — Mitch- 
ell V.  Arkell,  3  A.  253,  32  P.  720. 

(D)     RIGHTS  AND  REMEDIES  OP  PUR- 
CHASER OP   INVALID  TITLE. 

§  207.    Nature  of  right  to  relief. 

(a)  A  purchaser  at  a  tax  sale  held  at  the 
instance  of  a  city  to  collect  an  illegal  assess- 
ment for  a  sidewalk  is  remediless,  although 
his  tax  title  is  invalid. — ^Richardson  v.  City 
of  Denver,  17  C.  398,  30  P.  333. 

§  208.    Recovery  of  taxes  paid. 

(a)  A  judgment  for  the  recovery  of  land 
sold  for  taxes  must  make  provision  for  the 
reimbursement  of  the  claimant  under  the 
tax  title  for  the  taxes  paid  upon  the  prop- 
erty.— Crisman  v.  Jph^son^  23  C.  264,  47 
p.  296, 


§209.    Refunding    or    recovery    of    purchase 
money  from  county. 

(a)  If  a  county  is  possibly  liable  to  a 
purchaser  at  a  tax  sale  for  failure  of  his 
title,  the  county  commissioners  may  assume 
the  defense  of  a  suit  against  such  purchaser 
and  the  county  treasurer  to  test  the  title, 
and,  in  such  case,  the  county  will  be  liable 
for  the  costs  and  lawyer's  fees. — ^Hurd  v. 
Hamill,  10  C.  174,  14  P.  126. 

(b)  Under  the  statute  of  1877,  a  pur- 
chaser at  a  tax  sale  is  protected  against  the 
.mistakes  of  the  assessor  or  other  official, 
and  the  liability  of  the  county  to  the  pur- 
chaser cannot  be  made  to  depend  upon  the 
liability  of  the  officer  to  the  county.  The 
liability  of  the  county  is  created  by  the  mis- 
take of  the  officer;  when  created  its  enforce- 
ment is  not  made  to  depend  upon  any  con- 
tingency.— Id. 

(c)  Under  G.  S.,  sec.  2824,  providing  that 
when  land  has  been  sold  for  taxes,  "on  which 
no  tax  was  due  at  the  time,"  the  county  shall 
be  liable  to  the  purchaser,  does  not  authorize 
an  action  against  the  county  by  a  purchaser 
at  tax  sale  to  recover  back  the  amount  of 
the  tax  on  the  personal  property,  admitted 
to  be  due  and  included  in  the  purchase  price. 
— Larimer  County  v.  Nat.  State  Bank,  11  C. 
564,  19  P.  537. 

(d)  Under  sec.  3776,  Mills'  Ann.  SUts., 
making  counties  liable  to  the  purchaser  for 
principal  and  interest  paid  for  land,  which 
by  mistake  or  double  assessment  is  sold  for 
taxes,  upon  which  no  taxes  are  due,  counties 
are  not  liable  for  void  sales  except  where 
the  property  was  not  subject  to  taxation,  or 
by  reason  of  a  double  assessment  no  tax  was 
due.  Where  a  tax  sale  was  void  because 
non-contiguous  tracts  of  land  were  assessed 
and  sold  en  masse,  and  also  because  the  land 
was  sold  for  personal  tax,  the  county  is  not 
liable  to  the  purchaser  under  said  statute. 
—Elder  v.  Chaffee  County,  33  C.  475,  81  P. 
244. 

(e)  Where  land  is  erroneously  sold  for 
personal  tax,  the  county  commissioners 
should  refund  to  the  purchaser  the  amount 
of  such  personal  tax. — Id. 

§210.    Lien  for  taxes  or  purchase  money. 

(a)  One  purchasing  land  at  an  invalid 
tax  sale  has  a  lien  upon  the  land  for  the 
taxes  for  which  it  was  sold  and  for  subse- 
quent taxes  paid.— Paine  v.  Palmborg,  20 
A.  432.  79  P.  330. 

§  211.  Reimbursement  by  owner  or  lien  holder, 
(a)  In  an  action  by  the  grantee  of  an 
insolvent  debtor  against  an  attaching  cred- 
itor to  remove  cloud  from  title,  judgment  in 
the  lower  court  was  in  favor  of  defendant, 
holding  the  conveyance  to  plaintiff  to  be  in 
fraud  of  creditors.  On  appeal  the  judgment 
of  the  lower  court  was  reversed  on  the  ques- 
tion of  fraud.  Pending  appeal,  and  on  the 
last  day  that  redemption  could  be  made,  de- 
fendant redeemed  the  property  in  contro- 
versy from  a  tax  sale.  Held,  that  a  subse- 
quent decree  in  plaintiff's  favor  properly  re- 
quired plaintiff  to  pay  to  defendant  the 
amount  paid  out  by  defendant  for  the  re- 
demption from  tax  sale  before  plaintiff's  title 
was  made  absolute.— CJark  v.  Knox,  32  C. 
I   342,  76  P.  372. 
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(b)  In  an  action  to  quiet  title  the  defend- 
ant claiming  under  a  void  tax  deed  is  per- 
mitted to  prove  the  amount  of  taxes  paid 
by  him  to  obtain  an  assignment  of  the  tax 
certificate  upon  which  the  deed  is  founded. 
—Lambert  v.  Murray,  52  C.  156,  169,  120  P. 
415. 

§ftl8.    In  general. 

(a)  Reimbursement  to  the  purchaser  at 
a  tax  sale  of  all  taxes  paid  after  the  sale 
is  in  all  cases  a  condition  to  a  recovery  by 
the  land  owner,  but  when  he  recovers  Judg- 
ment and  refunds  such  subsequent  taxes,  he 
is  entitled  to  a  cancellation  of  the  tax  deed 
to  remove  the  cloud  from  his  title. — ^Rustln 
V.  Merchants'  ft  Miners'  Tun.  Co.,  23  C.  851, 
47  P.  300. 

(b)  In  the  absence  of  statute  in  terms 
giving  a  purchaser  of  land  for  taxes  at  a 
void  sale  a  remedy  for  the  recovery  of  his 
investment,  the  maxim  **caveat  emptor**  ap- 
plies, and  he  cannot  recover  the  taxes  paid. 
—Mitchell  V.  Minnequa  Town  Co.,  41  C.  367, 
92  P.  678. 

(c)  One  claiming  under  a  tax  deed  is  not 
entitled  to  refund  of  taxes  paid  by  him,  un- 
less he  gives  evidence  of  the  fact,  and  the 
amount  of  the  payment — Eaches  v.  Johnston, 
46  C.  457,  104  P.  940. 

(d)  One  claiming  under  a  tax  deed  is  not 
entitled  to  a  refund  of  the  taxes  which  he 
has  paid,  subsequent  to  the  delivery  of  the 
deed,  unless  he  gives  evidence  of  the  fact 
and  the  amount  of  the  pasnnent. — McCracken 
V.  Cones,  53  C.  321,  125  P.  497. 

§818.    Compensation  for  improvements. 

(a)  In  all  cases  of  recovery  of  lands  sold 
for  taxes  the  value  of  the  improvements 
made  on  the  premises  must  be  ascertained 
and  paid  by  the  person  recovering  the  same 
before  he  can  obtain  possession  of  the  land 
so  recovered. — Knowles  v.  Martin,  20  C.  393, 
38  P.  467. 

Xn.  LEGACY,  INHERITANCE  AND 
TRANSFER  TAXES. 

§  ftl4.    Nature  of  inheritance  tax. 

(a)  The  inheritance  tax  is  not  a  tax 
upon  property,  but  upon  the  right  to  suc- 
ceed to  property;  it  is  not  a  debt  of  a 
decedent  nor  a  charge  upon  his  estate.  It 
accrues,  and  is  payable,  immediately  after 
the  death  of  the  ancestor  or  testator,  and 
his  estate  must  be  appraised  at,  or  as  of, 
that  time.  The  tax  accrues  at  the  decease, 
though  payment  may  not  be  exacted  until  it 
is  determined  what  has  passed  under  the 
will  or  by  descent. — People  v.  Palmer's  Es- 
tate, 25  A.  450,  139  P.  554. 

(b)  Though,  by  statute,  for  convenience 
and  certainty  of  collection,  the  personal 
representative  is  required  to  discharge  the 
tax,  it  is  in  fact  paid  by  the  heir  or  devisee, 
and  not  by  the  estate. — Id. 

(c)  The  heir  or  devisee  may  discharge 
it  from  his  own  funds. — Id. 

§815.    Power  to  impose. 

(a)  The  state  in  its  sovereign  capacity 
has  power  to  regulate  and  control  the  trans- 
mission of  property  by  inheritance. — In- 
heritance Tax,  In  re,  22  C.  492,  48  P.  535. 


(b)  The  tax  imposed  by  sees.  21-41,  of 
the  Revenue  Law  of  1902  (Laws  1902,  50), 
is  imposed  upon  the  right  to  receive  the 
bequest  or  inheritance*  and  not  upon  the 
estate,  nor  the  power  of  the  testator  or  donor 
to  dispose  of  his  estate. — Macky's  Estate,  In 
re,  46  C.  79,  87,  102  P.  1075. 

§816.    ConitHutionality. 

(a)  An  inheritance  tax  is  not  inhibited 
by  sec.  3,  art.  X,  of  the  constitution. — In- 
heritance Tax,  In  re,  23  C.  492,  48  P.  535. 

(b)  The  provisions  of  the  general  rev- 
enue act  of  1902  (Sess.  Laws  of  1902,  p.  49), 
providing  for  a  tax  upon  inheritances,  lega- 
cies and  devises,  are  not  obnoxious  to  sec. 
3,  art  X,  of  the  constitution  requiring  all 
taxes  to  be  uniform  upon  the  same  class  of 
subjects,  nor  to  sec.  11,  art  X,  limiting  the 
rate  of  taxation  to  four  mills  on  each  dollar 
of  valuation. — Brown  v.  Elder,  32  C.  527, 
77  P.  853. 

(c)  The  provisions  of  the  general  revenue 
act  of  1902,  known  as  the  inheritance  tax 
provisions,  do  not  change  the  law  of  descent 
so  as  to  be  in  violation  of  sec.  25,  art  V,  of 
the  constitution,  which  prohibits  the  enact- 
ment of  any  local  or  special  law  changing 
the  law  of  descent. — Id. 

§  817.    Construction  and  operation  in  gen- 

eraL  , 

(a)  A  succession  or  inheritance  tax,  ex- 
cise, or  duty,  is  a  special,  not  a  general,  tax; 
and  whatever  may  be  the  rule  of  construc- 
tion as  to  the  ordinary  recurring  annual  tax 
laid  directly  upon  property  and  based  upon  a 
precedent  valuation,  it  is  the  general  doc- 
trine that  a  succession  tax  is  construed 
strictly  against  the  government  and  in  favor 
of  the  taxpayer. — People  v.  Koenig,  37  C. 
283,  85  P.  1129. 

§  818.    Exemptions. 

(a)  Sec.  3113  of  3  Mills'  (Rev.)  Stats, 
provides  that  all  "property"  which  shall  pass 
by  will  or  by  the  intestate  laws  of  this  state 
to  any  person  or  persons  shall  be  subject  to 
a  tax,  and  that  when  the  beneficial  interests 
to  any  "property"  or  income  therefrom  shall 
pass  to  or  for  the  use  of  any  father,  mother, 
husband,  etc.,  the  rate  shall  be  two  dollars 
on  every  hundred  dollars  of  the  clear  market 
value  of  "such  property  received  by  each 
person,"  provided,  that  the  sum  of  ten 
thousand  dollars  of  "any  such  estate"  shall 
not  be  subject  to  taxes.  Held,  that  "prop- 
erty" and  "estate"  are  used  ssmonsrmously 
in  this  section;  and  that  as  the  tax  is  laid 
upon  the  receipt  of  "such  property  by  each 
person,"  the  exemption  applies  to  the  sep- 
arate distributive  shares  and  legacies,  and 
not  to  the  aggregate  value  of  the  property 
of  the  decedent— People  v.  Koenig,  87  C.  283, 
85  P.  1129. 

(b)  The  state  university  is  an  institution 
of  the  state,  supported  by  taxation;  a  legacy 
to  the  regents,  to  enable  them  to  erect  an 
auditorium,  is  impliedly  exempt  from  tax- 
ation.— Macky's  Estate,  In  re,  46  C.  79,  87, 
102  P.  1075,  23  L.  R.  A.  (N.  S.)  1207. 

(c)  So  of  a  legacy  to  a  city  or  county  for 
the  erection  of  a  hospital  for  the  comfort  of 
poor  widowB  and  orphan  children^ — Id. 
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§ftl9.    Persons  liable  f or  Uz  in  general. 

(a)  The  words  "heirs,  devisees,  legatees, 
administrators,  executors  and  trustees,"  in 
Gen.  Rev.  Law  1902,  sees.  21-41  (Laws  1902, 
pp.  49-67,  c.  3),  imposing  on  all  such  persons 
an  inheritance  tax,  comprises  all  the  persons 
who  have  succeeded  to  the  property,  the  ad- 
ministrators and  executors  for  the  purpose 
of  administration,  the  trustees  to  carry  out 
any  trust,  and  the  heirs,  legatees  and  dev- 
isees at  final  distribution  or  at  death  so  far 
as  any  real  estate .  is  concerned. — Macky's 
Estote,  In  re,  46  C.  79,  102  P.  1075,  28  L. 
R.  A.  (N.  S.)  1207. 

§290.    Compromise  legacies. 

(a)  Sec.  21  of  the  revenue  act  (c.  3,  Sess. 
Laws  1902)  provides  that  all  property  pass- 
ing by  will  or  the  intestate  laws  of  this  stote 
shall  be  subject  to  a  tax  of  two  dollars  on 
every  hundred  dollars  of  the  clear  market 
value  when  passing  to,  or  for  the  use  of,  any 
child,  provided  that  the  sum  of  ten  thousand 
dollars  shall  be  exempt  from  such  tax;  Bftd 
sec.  23  provides  that  all  taxes  so  imposed 
shall  be  due  and  payable  at  the  death  of  the 
decedent,  and  interest  at  the  rate  of  six 
per  cent  per  annum  shall  be  charged  for 
such  time  as  said  taxes  are  not  paid,  pro- 
vided, that,  if  said  tax  is  paid  within  six 
months,  interest  shall  not  be  charged,  but 
a  discount  of  five  per  cent  shall  be  allowed, 
and,  if  the  executors,  administrators  and 
trustees  fail  to  pay  such  tax  within  one 
year,  they  shall  give  a  bond  for  the  payment 
of  such  tax,  together  with  interest  Held, 
where  the  heir  of  a  testator  contested  the 
will  and  the  executors  paid  him  an  addi- 
tional amount  in  consideration  of  his  with- 
drawing the  contest,  that  the  entire  amount 
received  by  him  from  the  estate,  less  the  ex- 
emption, is  subject  to  the  tax;  and  that,  al- 
though the  contest  was  not  terminated  until 
more  than  six  months  after  the  testator's 
death,  and  many  suits  were  pending,  so  that 
the  amount  of  the  tax  during  such  time 
could  not  be  determined,  still  the  statute  im- 
poses interest  on  such  tax  at  six  per  cent 
from  the  testator's  death  until  paid,  since 
it  cannot  be  construed  as  a  penalty  and  sub- 
ject to  rebate  under  such  conditions. — Peo- 
ple ex  rel.  Atty.  Gen.  v.  Rice,  40  C.  608,  91 
P.  88. 

§981.  Appraisement  or  other  valuation— in 
general, 
(a)  Under  the  statute  (Acts  1902,  c.  3, 
sees.  21,  23,  24,  Rev.  Stat.,  sees.  6561,  6553, 
6664)  neither  moneys  expended  by  the  ex- 
ecutor for  the  upkeep  of  the  home  of  the  de- 
cedent, nor  moneys  expended  to  discharge 
an  inheritance  tax  imposed  by  the  laws  of 
another  state  upon  personalty  located  there, 
are  to  be  deducted  before  computation  of 
the  tax. — People  v.  Palmer's  Estate,  25  A. 
450,  139  P.  654. 

§999.  Review,  correction  or  setting  aside  of 
assessment 
(a)  Under  Rev.  Stat  sec.  6661,  where  one 
appointed  to  appraise  the  estate  of  a  dece- 
dent in  order  to  determine  the  inheritance 
tax,  has  made  an  incomplete  and  unsatisfac- 
tory report,  the  county  court  has  Jurisdiction 


to  remove  such  appraiser  and  appoint  an- 
other in  his  stead,  because  otherwise  the  first 
appototee  by  returning  inadequate  reports 
might  frustrate  or  interminably  delay  the 
proceedings.  The  question  is  for  that  court 
and  its  action  is  not  a  ground  of  complaint 
by  the  heirs  or  administrator  of  the  dece- 
dent— County  Court  of  City  ft  County  of 
Denver  v.  Watson,  61  C.  408,  118  P.  979. 

Xm.   DISPOSITION  OF  TAXES  COLLECTED 
AND  FAILURE  OF  LOCAL  AUTHORI- 
TIES TO  COLLECT. 

§99S.    Collection  and  disposition,  in  general 

(a)  Taxes  assessed  and  collected  for 
county  puriK>8es  can  not  be  diverted  to  other 
purposes  than  those  named  in  the  statute. — 
Morgan  v.  Pueblo  ft  A.  V.  R.  Co.,  6  C.  479. 

(b)  The  state  treasurer,  not  the  county 
treasurer,  is  the  disbursing  officer  of  tax 
collected  to  pay  bonds  and  ooupons. — Id. 

§994.    Interest,  penalties  and  costs  collected. 

(a)  In  the  absence  of  a  statute  directing 
what  disposition  shall  be  made  of  the  pen- 
alties and  interest  collected  on  delinquent 
taxes,  they  follow  the  principal. — Bd.  Com'rs 
Arapahoe  County  v.  Denver,  30  C.  13,  69  P. 
586. 

(b)  In  an  action  by  a  city  against  a 
county  for  interest  and  penalties  collected 
on  delinquent  city  taxes  and  paid  into  the 
county  treasury  the  county  cannot  defend 
on  the  ground  that  at  the  time  the  collec- 
tions were  made  the  city  taxes  did  not  bear 
interest  The  interest  and  penalties  thus 
collected  should  have  been  paid  to  the  city 
even  though  collected  without  warrant  of 
law. — Id. 

(c)  An  action  by  a  city  against  a  county 
to  recover  interest  and  penalties  collected  on 
delinquent  city  taxes  by  the  county  treasurer 
and  paid  into  the  county  treasury,  is  not 
an  action  to  recover  taxes  or  revenue  that 
precludes  offsets,  and  in  such  action  it  was 
error  to  refuse  to  allow  the  county  to  iptro- 
duce  as  offsets  items  of  expense  incurred  by 
the  county  for  registration  books  and  booths 
furnished  the  city  and  for  advertising  the 
city  taxes  and  for  refunds  paid  out  by  the 
county  for  taxes  which  had  been  paid  the 
city,  on  ttte  ground  that  offsets  could  not  be 
allowed  against  taxes. — Id. 

(d)  Where  for  23  years  the  county  treas- 
urer of  a  county  has  been  collecting  the  taxes 
of  a  city  and  paying  them  aver  to  the  city 
treasurer  and  during  all  that  time  the  inter- 
est and  penalties  collected  on  delinquent  city 
taxes  were  paid  into  the  county  treasury  and 
there  was  no  fraud  or  collusion  between  the 
treasurer  and  the  county,  and  the  treasurer's 
books  and  reports  were  public,  and  no  de- 
mand was  made  by  the  city  for  the  payment 
by  the  county  of  such  penalties  and  interest 
and  no  reason  is  given  why  the  city  during 
all  that  period  did  not  have  knowledge  of 
the  acts  of  the  treasurer  in  respect  to  such 
interest  and  penalties,  the  city  is  by  its 
laches  estopped  from  suing  the  county  for 
any  such  penalties  and  interest  paid  into 
the  county  treasury  more  than  six  years 
prior  to  the  commencement  of  the  action. — 
Id. 

(e)  Interest  and  penalties  collected   on 
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delinquent  state  tax  belong  to  the  state. 
Where  such  interest  and  penalties  on  delin- 
quent state  tax  have  been  collected  by  a 
county  treasurer  and  retained  by  the  county, 
an  action  may  be  maintained  by  the  state 
against  the  county  to  recover  such  interest 
and  penalties. — ^Bd.  of  Com'rs  of  Prowers 
County  V.  PeopW,  17  A.  619,  69  P.  73. 

§225.    Liability  of  counties  for  dty  taxes. 

(a)  There  is  no  privity  between  a  city 
and  county  with  respect  to  the  city  taxes 
and  the  county  is  not  liable  to  the  city  for 
the  collection  of  such  taxes  by  the  county 
treasurer,  but  so  far  as  the  collection  of  the 
city  taxes  is  concerned  the  county  treasurer 
is  ex  officio  the  of&cial  of  the  city  for  that 
purpose,  and  where  a  county  treasurer  col- 
lects interest  and  penalties  on  delinquent 
city  taxes  and  pays  the  same  Into  the  county 
treasury  instead  of  to  the  city,  an  action  can 
be  maintained  therefor  by  the  city  against 
the  county  only  upon  the  theory  that  the 
county  has  received  money  belonging  to  the 
city  which  should  be  paid  over  to  the  city. 
The  liability  of  the  county  does  not  arise 
from  any  trust  relation  with  the  city,  or 
from  a  breach  or  neglect  of  any  govern- 
mental or  public  duty  imposed  by  law. — Bd. 
Com'rs  Arapahoe  County  v.  Denver,  30  C. 
13,  69  P.  586. 

TAX  DEEDS. 

See  "TaxaUon,"  XI  (B). 
Effect  as  setting  in  motion  statute  of  limi- 
tations, see  "Adverse  Possession,"  sec.  15. 

TAX  LIST. 

See  "Taxation,"  V  (C). 

TAX  TITLES. 

See  "Taxation,"  XI. 

TEACHERS. 

See  "Schools  and  School  Districts,"  (C). 
Engagement  and  discharge,  see  "Colleges  and 
Universities,"  sec  4. 

TELEOBAPHS  AND  TELEPHONES. 

51.    EatfiblUhnnent,      construction      and 

maintenance. 
8  2.    Regulation  and  operation  in  general. 
5  3.    Misdelivery  of  or  failure  to  deliver 

message. 
§  4.    Limitation  of  liahility. 
5  5.    Claims  and  actions  against  telegraph 

companies. 

Liability  for  negligence,   see  "Negligence," 
sec.  28. 

§1.  Establishment,  construction  and  mainte- 
nance, 
(a)  The  prior  interest  in  a  railway  com- 
pany to  construct  a  telegraph  for  itself,  is 
neither  controlling  nor  determinative  of  the 
right  of  the  railway  company  to  contract 
with  other  parties  for  the  privilege  of  con- 
structing telegraph  lines  upon  Its  right  of 


way.—West  U.  Tel.  Co.  v.  Kansas  P.  Ry.,  1 
C.  L.  R.  77. 

(b)  The  right  of  a  telegraph  company  as 
against  a  railroad  company,  does  not  depend 
in  any  degree  upon  the  relation  of  the  latter 
with  other  telegraph  companies,  but  simply 
upon  the  contract  existing  between  the  rail- 
road and  the  company  itself. — Id. 

§8.    Regulation  and  operation  in  generaL 

(a)  The  defendant,  a  telephone  company, 
having  for  many  years  furnished  plaintiffs 
with  telephone  service  through  its  principal 
exchange  in  the  city  of  Denver,  where  all 
those  with  whom  he  associated  also  resided 
and  received  like  accommodation  and  service 
from  defendant,  it  was  held  that  defendant 
was  not  at  liberty  to  disconnect  them  en- 
tirely from  that  exchange,  and  connect  them 
with  a  new  exchange  in  a  neighboring  vil- 
lage, where  the  plaintiff  had  no  business  con- 
nections, and  the  service  through  which 
would  be  less  advantageous  and  convenient, 
and  more  expensive. — Colorado  Telephone 
Co.  V.  Wllmore,  53  C.  585,  129  P.  204. 

(b)  The  fact  that  under  the  contract  by 
which  their  relations  were  commenced  either 
party  was  entitled  to  terminate  it,  upon  a 
certain  notice,  did  not  affect  the  result.— Id. 

(c)  Nor  did  the  fact  that  plaintiff's  resi- 
dence and  place  of  business  was  not  within 
the  city  of  Denver,  but  in  another  county. 
—Id. 

(d)  But,  held,  that  defendant  could  not 
be  required  to  retain  the  connection  of  plain- 
tiff with  its  central  or  main  exchange;  that  it 
might  lawfully  connect  them  with  any  other 
of  the  exchanges  of  the  city,  affording  equal 
facilities,  upon  the  same  terms  and  condi- 
tions, and  at  the  same  rates.  If  reasonable, 
as  those  exacted,  of  other  patrons. — Id. 

(e)  Plaintiffs  having  brought  their  bill 
to  compel  a  telephone  company  to  continue 
to  furnish  them  service  through  its  central 
or  main  exchange,  and  at  the  same  rate  as 
theretofore,  and  to  perpetuate  the  contract 
under  which,  for  many  years  telephone  ser- 
vice had  been  accorded  to  them,  neither  of 
which  could  properly  be  decreed,  held  that 
this  did  not  bar  them  from  obtaining  such 
other  and  different  equitable  relief  as  the 
pleadings  and  proofs  might  show  theip  to 
be  entitled.  Gabbert,  J.,  dissenting,  was  of 
the  opinion  that  the  bill  should  be  dismissed. 
—Id. 

§8.    Misdelivery  of  or  failure  to  deliver  mes- 
sage. 

(a)  A  telegraph  company  falling  to  de- 
liver a  telegram  is  liable  for  such  loss  or 
injury  as  is  the  direct,  natural  and  neces- 
sary consequence  of  defeating  the  object 
which  would  have  been  accomplished  by  the 
seasonable  delivery  of  the  message.— West. 
U.  Tel.  Co.  V.  Comwell,  2  A.  491,  81  P.  893. 

(b)  When  a  telegraph  company  is  not 
made  aware  of  the  purport  or  importance  of 
a  message  and  contracts  without  full  knowl- 
edge of  its  importance,  and  loss  is  occasioned 
by  failure  or  negligence  of  the  company  in 
the  transmission  or  delivery,  only  nominal 
damage,  or  the  price  paid  for  transmitting 
the  message,  can  be  recovered. — Id. 

(c)  In  order  to  charge  a  telegraph  com- 
pany for  failure  to  deliver  a  message,  the 
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loss  or  injury  must  be  the  direct  and  neces- 
sary result  of  its  negligence  in  transmitting 
the  message,  but  contributory  negligence  of 
the  plaintiff  may  prevent  a  recovery. — Id. 

§4.    LimiUtion  of  liability. 

(a)  Telegraph  companies  may  make  rea- 
sonable regulations  concerning  their  busi- 
ness, but  cannot  by  such  rules  relieve  them- 
selves from  responsibility  for  the  negligence 
of  their  servants. — ^West  U.  Tel.  Co.  v.  Gra- 
ham, 1  C.  230. 

§  5.    Claims  and  actions  against  telegraph  com- 
panies. 

(a)  That  the  plaintiff  did  not  cause  a 
message  to  be  repeated,  as  required  by  a 
regulation  of  the  company,  is  no  defense  to 
an  action  for  a  failure  to  deliver  the  mes- 
sage after  it  was  received  at  the  of&ce  to 
which  it  was  addressed. — ^Western  U.  Tel.  Co. 
V.  Graham,  1  C.  280. 

(b)  The  provisions  of  a  telegraph  com- 
pany requiring  claims  to  be  presented  within 
thirty  days  is  a  reasonable  one;  and,  as 
plaintiff  failed  to  claim  damages  within  that 
time,  his  right  of  recovery  is  extinguished. 
—West  U.  Tel.  Co.  v.  Dunfleld,  11  C.  885, 
18  P.  34. 

TENANCY. 

See  "Landlord  and  Tenant,"  IV,  V. 

TENANCY  FKOM  YEAR  TO  YEAR. 

See  •'Landlord  and  Tenant,"  IV. 

TENANCY  IN  COUHON. 

I.  Cbeation  and  Existence. 

S   1.    CrecUion  of  co-tenancy. 

II.  Mutual  Rights,  Duties  and  Liabilities 

OF  Co-Tenants. 

8   2.    Nature  of  the  relation. 

S  8.  Amount  of  respective  shares  of  co- 
tenants, 

8  4.  Character  and  effect  of  possession 
of  co-tenant. 

8    5.    Adverse  possession. 

8  6.  Acquisition  of  easement  by  co-ten- 
ant. 

8  7.  Purchase  of  outstanding  title  or 
claim. 

8    8.    Acquisition  of  tax  title. 

8   9.    Enjoyment  and  use  of  property. 

8  10.    Conversion  of  personal  property. 

8  11.    Repairs  and  improvements. 

8 12.  Incumbrances,  taxes  and  assess- 
ments. 

8  18.  Services,  care  and  management  by 
co-tenants. 

8 14.  Agreements  and  sales  between  co- 
tenants. 

8  15.  Sales  and  conveyances  to  third  per- 
sons. 

8 16.    Contribution. 

8  17.    Accounting.  - 

818.  Actions  between  co-tenants,  in  gen- 

eral. 

819.    Limitations  and  laches. 


III.    Rights  and  Liabilities  of  Co-Tenants 
as  to  Thibd  Peesons. 
8  20.    Leases. 
8  21.    Actions  by  or  against  co-tenants. 

Title  to  support  ejectment,  see  "Ejectment," 
sec  5. 

Relocation  of  mining  claim  by  one  of  several 
tenants  in  common,  see  "Mines  and  Min- 
erals," sec  99. 

Patent  to  mining  claim  obtained  by  co-ten- 
ant, see  "Mines  and  Minerals,"  sec  184. 

Of  mining  claims,  see  "Mines  and  Minerals," 
sec  262. 

Partition  of  estate,  see  "Partition,"  sec  2. 

Replevin  of  goods  by  one  against  the  other, 
see  "Replevin,"  sec  4. 

Right  to  redeem  portion  of  land  sold  for 
taxes,  see  "Taxation."  sec  152. 

Fraud  in  conveyance  by  trustee  of  co-tenants, 
see  "Trusts,"' sec  22. 

Of  water  rights,  see  "Waters,"  sec.  89. 

L    CREATION  AND  EXISTENCE. 

§  1.    Creation  of  co-tenancy. 

(a)  A  Joint  claim  to  water,  and  a  Jointly 
constructed  ditch  to  convey  same  to  point 
of  division  where  it  was  equally  divided, 
does  not  constitute  Joint  tenancy  in  the 
water  right. — Telluride  v.  Davis,  88  C.  855, 
80  P.  1051. 

n.    MUTUAL  RIGHTS,  DUTIES  AND  LIA- 
BILITIES  OF  CO-TENANTS. 

§S.    Nature  of  the  relation. 

(a)  A  co-tenant  is  Justified  in  relying 
upon  the  good  faith  of  his  associates. — 
Davis  V.  Bower,  29  C.  422,  429,  68  P.  292. 

(b)  An  agreement  between  A  and  B  to 
purchase  the  property  of  C,  the  latter  not 
being  a  party  thereto,  amounts  simply  to  an 
agreement  to  negotiate  with  C  for  the  prop- 
erty, and  presents  no  feature  which  can  af- 
fect the  title.  Such  an  agreement  could  give 
no  right  to  either  party  until  consummated 
In  the  purchase  of  the  property. — First  Nat. 
Bk.  V.  Bissell,  4  F.  694,  2  McC.  78,  1  C.  U 
R.  158. 

(c)  Purchase  by  one  party  to  an  agree- 
ment to  make  Joint  purchase,  is  for  Joint 
benefit  of  all.— First  Nat  Bk.  v.  Bissell,  4 
F.  694,  2  McC.  78,  1  C.  L.  R.  158. 

§  8.  Amount  of  respective  shares  of  co-tenants, 
(a)  It  is  a  presumption  of  law,  that  the 
shares  of  several  co-tenants,  whether  they 
be  tenants  in  common  or  Joint  tenants,  are 
equal. — Nippel  v.  Hammond,  4  C.  211. 

§4.    Character  and  effect  of  possession  of  co- 
tenant 

(a)  The  occupation  of  a  claim  by  one  of 
two  locators  is  the  occupation  by  both. — 
Murley  v.  Ennis,  2  C.  306. 

(b)  Persons  in  possession  of  property 
as  co-tenants  owe  a  duty  to  each  other,  and 
one  must  not  take  undue  advantage  of  the 
other.— Canfield  v.  Jeannotte,  31  C.  292,  72 
P.  1062. 

§5.    Adverse  possession. 

(a)  Where  a  tenant  in  common  claims 
to  hold  adversely  to  the  title  of  his  co-ten- 
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ants  he  should  not  be  precluded  from  per- 
fecting his  title  by  patent  for  his  own  benefit 
(Elliot  J.) —Tabor  v.  Sullivan,  12  C.  161, 
20  P.  437. 

§6.    Acquisition  of  easement  by  co-tenant. 

(a)  The  use  of  water  by  one  co-tenant 
preserves  the  entire  estate  for  all  the  co- 
tenants.— Cache  La  Poudre  Irr.  Co.  v.  Lar- 
imer ft  Weld  Res.  Co.,  25  C.  144,  58  P.  318. 

§  7.    Purchase  of  outstanding  title  or  claim. 

(a)  If  one  co-tenant  acquire  an  outstand- 
ing title  he  will  be  considered  as  holding 
it  In  trust  for  his  co-tenant.  But  in  case 
of  co-tenancy  of  land,  with  the  fee  in  the 
United  Stetes,  one  co-tenant,  by  compliance 
with  the  requirements  of  the  statute  (R.  S. 
619  et  9€q.),  having  acquired  title,  cannot 
be  held  to  come  within  the  rule  touching 
co-tenants  as  trustees,  in  case  of  the  acquisi- 
tion of  an  outstanding  title.— GiUett  v.  Oaff- 
ney,  3  C.  351. 

(b)  Where  partnership  funds  were  used 
in  purchasing  a  mere  possessory  right  in 
real  estate,  the  partners  taking  no  steps  to 
acquire  the  fee,  but  the  survivor,  upon  the 
death  of  his  co-partner,  acquiring  the  fee  and 
having  purchased  the  possessory  interest  of 
the  deceased  partner  from  the  adminis- 
trator of  the  estate,  held,  that  the  surviving 
partner  did  not  come  within  the  rule  of  a 
tenant  acquiring  an  outstanding  title,  which 
he  must  be  considered  as  holding  in  trust 
for  his  co-tenants.— Blatchley  v.  Coles,  6  C. 
349. 

(c)  A  purchase  by  a  tenant  in  common 
of  an  outstanding  title  to  the  premises  ordi- 
narily inures  to  the  common  benefit  of  all 
the  co-tenants,  and  this  rule  applies  to  the 
purchase  by  a  tenant  in  common  in  a  min- 
ing claim  of  an  Interest  in  a  senior  confiict* 
Ing  location. — ^Franklin  Mining  Co.  v. 
O'Brten,  22  C.  129.  43  P.  1016. 

(d)  A  relocation  by  one  of  several  co- 
tenants,  the  annual  labor  having  been  per- 
formed, followed  by  perfection  of  title  by 
patent,  makes  the  patentee  trustee  for  the 
interest  of  his  ousted  co-tenant — Mills  v. 
Hart,  24  C.  505,  52  P.  680. 

(e)  Obtaining  patent  to  mineral  land  by 
a  co-tenant  in  his  own  nan^e  is  a  perfection 
of  the  common  title  which  inures  to  the 
benefit  of  the  patentee's  co-tenants,  and  the 
patentee  holds  as  trustee  for  his  co-owners. 
—Id. 

(f)  Co-tenants  stand  in  a  relation  of 
mutual  trust  and  confidence  toward  each 
other,  and  a  purchase  by  one  of  an  outstand- 
ing title  or  encumbrance,  for  his  own  benefit, 
inures  to  the  benefit  of  all,  and  when  ac- 
quired, is  held  by  him  in  trust  for  the  true 
owner.— Hodgson  v.  Fowler,  24  C.  278,  50  P. 
1034;  Mills  v.  Hart.  24  C.  505.  52  P.  680; 
Turner  v.  Sawyer,  150  U.  8.  678. 

(g)  Purchase  by  one  of  an  outstanding 
title  inures  to  his  co-tenant,  to  the  extent 
of  his  interest.  If  he  elects  within  a  reason- 
able time  to  contribute  his  share  of  the  ex- 
pense necessarily  incurred  in  the  purchase, 
unless  he  has  repudiated  the  relation,  or  is 
in  some  manner  estopped  from  asserting  his 
rights.- Harrison  v.  Cole,  50  C.  470,  477.  116 
P.  1123. 

(h)     The  record  in  this  case  discloses  no 


equitable  reason  why  the  defendants  In  « 
ror,  who  purchased  the  interest  of  thfi 
parties  in  a  mine  in  which  all  were  Joint) 
interested  with  the  plaintiff  in  error,  ahonl 
be  held  bound  to  share  with  the  plaintiS  1 
error  the  interest  so  purchased. — ^Bissell 
Foss,  114  U.  S.  252. 

(i)     In  a  suit  in  equity  to  have  T  dedar* 
a  trustee,  for  the  use  of  S,  of  an  interei 
in  a  mine,  and  to  compel  a  conveyance  i 
the  same  to  S,  T  set  up  two  sources  of  ti 
dependent  title  in  hims^:      (1)    The  pm 
chase  of  a  portion  of  the  interest  at  an 
ecution  sale  under  a  Judgment  which 
shown  to  be  void.    (2)  Forfeiture  notice 
der  the  annual  labor  act    At  the  time 
the  labor  was  done  for  which  contrlbotii 
was  demanded,  S  had  not  received  the 
for  his  interest,  and  the  sheriff's  deed  to 
of  the  interest  which  he  claimed  was 
delivered  until  March,  1885:    Held  (1) 
T  acquired  no  interest  in  the  share  of 
in  the  mine  by  the  sheriff's  deed.     (2) 
T  was  not  a  co-owner  in  the  mine  with 
during  the  year  1884,  within  the  meaning 
the  statute,   which,  as  it  provides  for 
forfeiture   of   the   rights   of   the    co-o' 
should  be  construed  strictly. — Turner  v.  Sa' 
yer,  150  U.  S.  578. 

(j)     If  one  of  two  Joint  owners  of  a  eo] 
tract  for  the  purchase  of  property  use  i| 
for  the  purpose  of  procuring  title  of  thi 
property  for  a  third  person  his  associate 
entitled  to  share,  in  proportion  to  his  in 
est  in  the  contract,  in  the  property  obtain^ 
by  such  part  owner  for  his  individual  beni 
fit  through  the  use  of  such  contract. — 7 
monico  v.  Roudebush,  5  F.  165,  2  MeC.  11 
1  C.  L.  R.  211. 

(k)  A  and  B  were  part  owners  of  a 
tract  for  the  purchase  of  a  claim  to  a  niin< 
A  used  such  contract  for  the  purpose  of 
curing  such  claim  for  C.  without  the  conseni 
of  B.  and  also  secured  another  ontstani  ' 
title  for  the  benefit  of  C.  In  return  ft 
these  services  C  gave  A  an  interest  in  tin 
mine:  Held,  that  B  was  entitled  to  an  in- 
terest in  A's  share  of  the  mine,  proportion- 
ate to  B's  interest  in  the  original  contract 
—Id. 


§8.    Acquisition  of  tax  title. 

(a)  Where  the  tax  was  levied  and  as- 
sessed upon  the  undivided  interests  of  ten- 
ants in  common  separately,  and  there  was 
no  obligation  resting  on  one  of  the  co-ten- 
ants to  pay  the  taxes  of  his  associates,  he  is 
not  disqualified  from  taking  a  tax  title  to 
their  interests. — Bennet  v.  The  North  Colo- 
rado Springs  Land  and  Improvement  Com- 
pany, 23  C.  470,  48  P.  812. 

§9.    Enjoyment  and  use  of  property. 

(a)  One  co-tenant  using  the  common 
property  for  his  exclusive  benefit  Is  liable 
to  the  other  for  the  reasonable  value  of  the 
use  of  the  letter's  interest — ^Laesch  v.  Mor- 
ton, 38  C.  171.  87  P.  1081;  Morton  v.  Laesch. 
52  C.  541,  125  P.  498. 

§  10.    Conversion  of  personal  property. 

(a)  Under  the  statute  (Rev.  Stat  sec 
3603)  one  tenant  in  common  may  have  an 
action  against  his  co-tenant  for  the  conver- 
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sion  of  the  chattel  held  in  common. — Meador 
V.  CuUison,  62  C.  172,  120  P.  146. 

§  11.    Repairs  and  improvements. 

(a)  An  action  by  a  tenant  in  common 
against  a  co«tenant,  for  contribution  for  im- 
provements, does  not  lie,  except  upon  an 
agreement  to  contribute. — Neuman  v.  Drei- 
furst,  9  C.  228,  11  P.  98. 

(b)  The  law  does  not  invest  one  tenant 
in  common  with  authority  to  improve  or  de- 
velop real  property  at  the  expense  of  his  co- 
tenants,  without  their  authority  or  consent 
— Rico  Reduc.  ft  Min.  Co.  v.  Musgrave,  14 
C.  79,  23  P.  458. 

§18.    Incnmbrancesy  taxes  and  assessments. 

(a)  Tenant  in  common  of  lands,  may, 
under  the  statute,  pay  the  tax  upon  his  share 
thereof,  though  the  tax  is  assessed  upon  the 
whole  estate;  and  he  may  redeem  his  inter- 
est from  a  previous  tax  sale  of  the  whole. — 
Hallett  V.  Alexander,  50  C.  37,  52,  114  P.  490. 

(b)  He  is  under  no  necessity  to  discharge 
the  tax  upon  the  interest  of  his  co-tenant, 
and  will  not  be  allowed  a  lien  thereon  for 
such  payment  made  without  request  of  the 
co-tenant. — Id. 

§13.    Services,  care  and  management  by  co- 
tenants. 

(a)  The  fact  that  defendant  is  a  co> 
owner  with  plaintiff  in  other  property,  and 
is  acting  as  confidential  adviser  in  connec- 
tion therewith,  does  not,  in  and  of  itself, 
render  him  liable  at  law  or  in  equity  for  a 
failure  to  protect  plaintifTs  interest  in  lands 
not  held  jointly. — Sejrmour  v.  Fisher.  16  C. 
188,  27  P.  240. 

(b)  Tenants  in  common,  in  the  absence 
of  a  special  agreement  or  mutual  understand- 
ing to  that  effect,  are  not  entitled  to  com- 
pensation from  each  other  for  services  ren- 
dered in  the  care  and  management  of  the 
common  property. — Wolfe  v.  Childs,  42  C. 
121,  94  P.  292. 

§14.  Agreements  and  sales  between  co-ten- 
ants, 
(a)  Although  tenants  in  common  are  not 
at  liberty  to  assail  the  common  title,  they 
may  deal  with  each  other  touching  their 
respective  interests,  and  are  at  liberty  to 
purchase  from  each  other,  the  same  as  a 
stranger  might  purchase  from  any  or  all  of 
them.  The  purchase  by  one  co-tenant  of 
the  interest  of  another  will  not  inure  to  the 
benefit  of  all  who  l>etaln  an  interest  in  the 
property.— First  Nat  Bk.  v.  Bissell,  2  McC. 
73.  1  C.  L.  R.  168,  4  F.  694. 

§  16.    Sales  and  conveyances  to  third  persons. 

(a)  A  license  to  dig  ore  in  a  mine  given 
by  one  tenant  in  common  extends  only  to 
his  own  interest  therein. — Omaha  ft  Grant 
Sm.  ft  Ref .  Co.  v.  Tabor,  13  C.  41,  21  P.  925. 

(b)  The  part  owner  of  a  contract  for 
the  purchase  of  a  mine  cannot  use  the  same 
for  the  purpose  of  obtaining  the  title  to  the 
mine  for  a  third  party,  without  the  consent 
of  his  associates. — Delmonico  v.  Roudebush, 
5  F.  165,  2  McC.  18,  1  C.  L.  R.  211. 

(c)  Such  claim  by  the  associate  will  not 
be  defeated  by  the  fact  that  the  property 
obtained  by  such  part  owner  was  not  wholly 
in  return  for  the  use  of  such  contract — Id. 


§  16.    Contribution. 

(a)  In  an  action  for  accounting  by  one 
co-owner  againat  the  other  co-owners  of  min- 
ing property,  the  defendants,  in  accordance 
with  an  order  of  the  court,  paid  into  the 
registry  the  amount  of  money  which  the 
court  found  they  held  aa  trustees  for  plain- 
tiffs; and  thereafter  the  defendants,  in  op- 
erating said  mine,  without  plaintifTs  con- 
sent or  objection,  made  expenditures  in  de- 
veloping the  mine  and  buying  machinery 
therefor,  and  then  applied  to  the  court  for 
an  order  to  withdraw  from  the  registry  a 
sufficient  sum  to  meet  plaintiff's  pro  rata 
share  of  the  expenditures.  Held,  that  they 
were  not  entitled  to  ask  contribution  from 
plaintiff  out  of  the  fund  in  court,  but  must 
get  such  contribution,  if  at  all,  from  the  fur- 
ther profits  realized  from  the  property. — 
Stickley  v.  Mulrooney,  36  C.  242.  87  P.  647. 

§  17.    Accounting. 

(a)  One  tenant  in  common  of  a  mining 
claim,  who,  without  the  consent  of  his  co- 
tenants  incurs  expenses  in  prospecting,  can- 
not demand  contribution  from  them;  but  a 
tenant  operating  a  mine  may,  when  called 
on  to  account  for  the  profits,  set  off  as 
against  a  non-operating  tenant  the  cost  of 
the  necessary  improvements,  on  his  showing 
that  the  improvements  were  necessary  and 
enhanced  the  value  of  -the  common  property. 
—Wolfe  V.  Childs,  42  C.  121,  94  P.  292. 

(b)  Plaintiff  had  taken  a  mortgage  upon 
an  interest  in  lands  which  were  in  litigation. 
It  became  necessary  to  the  perfection  of  the 
title,  to  provide  a  large  sum  to  discharge 
taxes  paid  by  the  adverse  claimant  Plain- 
tifTs mortgage  required  the  mortgagor  to 
pay  all  taxes,  and  he  was  not  a  party  to  the 
proceeding  by  which  the  amount  of  the  taxes 
were  determined.  Plaintiff  nevertheless  pro- 
posed to  his  co-tenant  to  provide  his  share  of 
what  was  required  to  take  care  of  these  ac- 
crued taxes.  This  offer  was  refused  and 
plaintiff  was  never  informed  of  what  was 
properly  chargeable  against  his  interest, 
though  the  situation  required  this  from  the 
co-tenant  Defendant  and  another  co-tenant 
paid  such  taxes,  and  without  notice  to  plain- 
tiff obtained  an  order  subrogating  them  to 
the  position  of  the  adverse  co-tenant.  Plain- 
tiff had  contributed  to  the  expense  of  a  bill 
of  review  brought  by  the  adverse  claimant 
and  had  paid  more  than  his  share  of  the 
taxes  accruing  after  he  became  interested. 
It  was  held  that  a  delay  of  two  years  in  of- 
fering to  refund  to  the  defendant  his  share 
of  the  disbursements  was  not  an  unreason- 
able delay.  That  plaintiff  in  his  answer  to 
the  cross-complaint  in  which  the  defendant 
contested  his  right,  claimed  that  he  was 
entitled  to  his  interest  without  any  contri- 
bution to  the  defendant's  disbursements  did 
not  affect  the  question. — Harrison  v.  Cole, 
50  C.  470,  478,  116  P.  1123. 

(c)  Plaintiffs  and  defendants  were  ten- 
ants in  conmion  of  a  mining  claim  through 
which  a  tunnel  had  been  excavated.  De- 
fendant had  a  considerable  time,  removed, 
through  this  tunnel,  the  waste  rock  from 
other  mining  premises  owned  by  him  in 
severalty.  Plaintiff  brought  an  action  to  be 
compensated  for  this  inordinate  use  of  the 
common  property.    The  tunnel  was  less  than 
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fifteen  hundred  feet  In  length.  Defendant 
excavated  more  than  one  thousand  feet 
thereof,  and  laid  the  tracks  through  the 
whole  length  of  the  tunnel,  at  his  own  cost, 
and  he  prorided  the  power  and  the  cars  used 
in  removing  the  waste  from  his  private 
premises.  Held,  that  evidence  that  what  the 
owners  of  other  tunnels  of  much  greater 
length  charged,  per  ton,  for  removing  waste, 
they  furnishing  the  cars  by  which  the  re- 
moval was  effected,  and  the  power  by  which 
they  operated,  transporting,  dumping  and 
returning  such  cars,  afforded  no  basis  for 
a  computation  as  to  what  defendant  should 
be  required  to  pay. — Morton  v.  Laesch.  62 
C.  641,  646,  126  P.  498. 

§  18.    Actions  between  co-tenants,  in  general. 

(a)  Where  tenants  in  conmion  of  chat- 
tels agree  that  one  shall  have  exclusive  pos- 
session of  the  chattels,  the  tenant  so  en- 
titled may  maintain  replevin  against  his 
co-tenant.— Morgan  v.  Hedges,  4  C.  626. 

(b)  Where  a  co-tenant  is  using  a  tunnel, 
the  common  property,  to  work  lodes,  his  own 
property,  the  case  is  one  of  equitable,  not  of 
legal  jurisdicUon  and  the  writ  o(  prohibition 
does  not  lie  to  forestall  injunctive  relief.— 
People  V.  Dist.  Ct  of  Lake  County,  27  C. 
466,  62  P.  206. 

(c)  If  a  tenant  in  common  in  real  estate 
occupy  the  whole  estate  under  an  oral  agree- 
ment to  pay  his  co-tenant  for  the  occupancy, 
the  latter  may  recover  for  the  same  In  an 
action  at  law. — Chapman  v.  Duffy.  20  A. 
471,  79  P.  746. 

(d)  Where  there  is  a  dispute  between 
two  co-tenants  of  a  lode  as  to  whether  or 
not  one  has  forefelted  his  interest  by  fail- 
ure to  bear  his  share  of  annual  labor,  and 
one  of  them  applies  for  patent:  Held,  that 
the  other  was  not  bound  to  file  an  adverse 
claim  and  could  assert  his  right  in  equity. 
—Turner  v.  Sawyer,  160  U.  S.  678;  Sawyer 
V.  Turner,  1  D.  L.  N.  68. 

§19.    Limitations  and  laches. 

(a)  Right  of  co-tenant  to  half  interest, 
held  barred  by  long  acquiescence  in  claim 
of  defendant  to  hold  as  sole  owner. — ^De 
Mares  v.  Gilpin,  16  C.  76,  24  P.  668. 

(b)  Where  certain  of  the  co-owners  of  a 
mining  claim  procured  in  their  names  a 
patent  to  the  entire  claim,  excluding  there- 
from the  name  of  another  co-owner,  and 
afterwards  denied  the  interest  of  such  co- 
owner,  an  action  by  the  excluded  owner 
against  the  patentees  for  breach  of  their 
trust  could  be  brought  at  any  time  within 
five  years  from  the  time  the  cause  of  action 
accrued,  and  the  cause  of  action  did  not  ac- 
crue until  the  trust  was  repudiated  by  said 
patentees  and  the  knowledge  of  such  re- 
pudiation was  brought  home  to  such  ex- 
cluded co-owner. — Ballard  v.  Qolob,  34  C. 
417,  88  P.  376. 

ni.    RIGHTS  AND  LIABILITIES  OF  CO- 
T£NANTS  AS  TO  THIRD  PERSONS. 

§20.    Leases. 

(a)  One  taking  a  lease  of  a  half  interest 
from  one  of  the  co-owners  cannot  plead  that 
the  lease  was  void  for  want  of  the  consent 
of  the  other  co-owner,  such  co-owner  having 


made  no  objections. — Colorado  Fuel  ft  Iron 
Co.  V.  Pryor,  25  C.  640,  67  P.  51. 

§  81.    Actions  by  or  against  co-tenants. 

(a)  The  owner  of  an  undivided  part  of  a 
mining  claim  may  maintain  an  action  for 
possession  of  the  entire  claim  against  one 
claiming  under  a  title  hostile  and  antagonis- 
tic to  plaintiff  and  his  co-owners. — Field  v. 
Tanner,  32  C.  278,  76  P.  916. 

TENDEB. 

I   1.    Nec€88ity  of  tender, 

I   2.    Mode  and  sufficiency, 

i   3.    Amount, 

I   4.    Conditions. 

I  5.  Objection9,  and  making  and  waiver 
thereof, 

S  6.  Excuses  for  failure  to  make  or  in- 
sufficiency, 

I    7.    Operation  and  effect  in  general, 

8   8.    Pleading. 

S  9.  Paym^ent  into  court  of  amount  ten- 
dered. 

1 10.    Effect  of  refusal. 

See  "Costs,"  sec.  9. 

Allegation  in  suit  on  note,  see  "Bills  and 
Notes,"  sec  137. 

Of  performance  of  contract,  see  "Contracts," 
see.  144. 

Necessity  for  to  redeem  from  foreclosure 
sale,  see  "Mortgages,"  sec.  116. 

Necessary  in  actions  to  quiet  title,  see  "Quiet- 
ing Title,"  sees.  8,  31. 

Of  amount  of  taxes  Justly  due,  as  condition 
to  action  to  restrain  wrongful  enforcement, 
see  "Taxation,"  sec.  118. 

Of  amount  of  taxes  paid  by  tax  title  claim- 
ant, see  "Taxation,"  sec.  163. 

Of  amount  of  taxes  as  condition  to  attack 
tax  title,  see  "Taxation,"  sec.  196. 

Of  performance  of  contract  of  sale,  see  "Ven- 
dor and  Purchaser,"  sec.  24. 

Of  rate  for  water  as  condition  of  right  to  sue 
for  non-delivery,  see  "Waters,"  sec  280. 

§  1.    Necessity  of  tender. 

(a)  Where  the  plaintiff  has  a  right  to 
choose  between  taking  a  deed  or  money  in- 
stead, defendant  is  not  required  to  tender 
either  before  election  is  made. — Buck  v. 
Webb,  7  C.  212,  3  P.  211. 

(b)  No  tender  is  required  where  the  de- 
fendant in  an  equity  case  is  indebted  to  the 
plaintiff  in  an  equal  amount. — Caldwell  v. 
Davis,  10  C.  481,  491,  16  P.  696. 

§8.    Mode  and  sufficiency. 

(a)  Statutory  tender  in  irrigation  cases 
is  required  to  be  made  to  the  ditch  com- 
pany. Consideration  of  sufficiency  of  such 
tender.— (Jolden  Canal  Co.  v.  Bright,  8  C. 
144,  166,  6  P.  142. 

(b)  Where  the  local  officer  of  a  mutual 
benefit  society  whose  duty  it  was  to  collect 
assessments  from  members  had  been  accus- 
tomed to  receive  assessments  paid  at  his 
store  to  an  employee  and  to  his  daughter, 
and  had  recognized  their  authority  to  receive 
the  assessments  for  him,  a  tender  of  an  as- 
sessment made  either  to  the  employee  or  to 
the  daughter  would  be  as  effective  as  if  ten- 
dered to  the  officer  himself. — Knights  of 
Honor  v.  Davis,  26  C.  252,  68  P.  696. 
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(c)  Answer  admitting  the  sum  claimed 
by  plaintiff,  and  averring  a  readiness  at  all 
times  to  pay  the  same  "upon  delivery  to 
defendant  of  a  receipt,  etc.,  and  to  keep 
said  tender  good,  defendant  has  deposited  in 
this  court,"  the  amount  admitted  "payable 
to  the  order  of  plaintiff  upon  delivery  by 
plaintiff  of  said  receipt"  Held,  neither  a 
tender  nor  an  offer  of  judgment  under  sec. 
312  of  the  code.^Harvey  v.  Denver  ft  Rio 
Grande  R.  Co.,  56  C.  570,  139  P.  1098. 


§S. 


-Amount 


(a)  Defendant  sent  checks  to  pay  cer- 
tain admitted  indebtedness.  The  creditor 
claimed  a  larger  amount  and  the  checks  were 
sent  with  a  demand  for  receipt  in  full.  On 
the  trial  the  checks  were  surrendered.  Held, 
no  tender.— Butler  v.  Hinckley,  17  C.  623, 
630,  30  P.  260. 

(b)  Plaintiff  tendered  to  defendant  a  cer- 
tified check  for  the  amount  which  he  con- 
tended was  owing  the  latter  on  certain  part- 
nership transactions,  which  was  refused  for 
insufficiency  in  amount,  and,  on  bringing  an 
action  for  a  settlement  deposited  the  check 
in  court  for  the  purpose  of  keeping  the 
tender  good:  Held,  that  as  the  tender  did 
not  discharge  the  debt,  and  as  the  check, 
if  accepted,  would  have  only  operated  as  a 
conditional  payment,  the  failure  of  the  bank 
pending  suit  did  not  relieve  plaintiff  from 
the  payment  of  that  amount. — Larsen  v. 
Breene,  12  C.  480,  21  P.  498. 

§  4.    Conditions. 

(a)  Unless  the  tender  of  a  sum  admitted 
to  be  due  be  unconditional,  interest  may  be 
recovered  thereon. — ^Higgins  v.  Armstrong, 
9  C.  38,  10  P.  232. 

(b)  If  made  conditional  upon  giving  a 
receipt  in  full  for  all  demands,  it  is  not 
good.— Butler  v.  Hinckley,  17  C.  523,  30  P. 
250. 

(c)  A  tender  coupled  with  a  demand  for 
a  receipt  for  a  larger  sum  than  has  been 
paid  is  not  a  sufficient  tender. — Rude  v.  Levy, 
43  C.  482,  489,  96  P.  560. 

(d)  An  offer  of  payment  on  condition 
that  the  payee  will  execute  a  receipt  of 
equivocal,  import  which  may  be  construed 
as  a  waiver  of  the  payee's  demand  on  an- 
other account  is  no  tender. — Sigel-Campion 
Live  Stock  Com.  Co.  v.  Holly,  44  C.  580.  590, 
101  P.  68. 

§5.    Objections,    and     making     and     waiver 
thereof. 

(a)  Objections  for  want  of  notice  of  a 
thing  to  be  done,  or  of  a  tender  when  re- 
quired to  be  made,  may  be 'waived  if  not 
made  before  suit  brought,  or  by  the  defend- 
ant placing  his  refusal  to  act  upon  other 
grounds. — Montelius  v.  Atherton,  6  C.  224. 

(b)  A  ditch  company  cannot  plead  in- 
sufficient tender  as  to  amount  when  it  placed 
its  refusal  to  deliver  water  on  other  grounds 
and  did  not  state  what  were  the  figures  it  de- 
manded.— No.  Colo.  Irr.  Co.  v.  Richards,  22 
C.  450,  455,  45  P.  423. 

(c)  Where  a  tender  is  refused  solely  for 
insufficiency  of  amount,  objection  to  the 
form  is  thereby  waived. — Boothroyd  v.  Lari- 
mer County,  43  C.  428,  435,  97  P.  255. 


§6.    Excuses  for  failure  to  make  or  insuffi- 
ciency. 

(a)  Tender  of  advances  and  charges  on 
goods  to  a  warehouseman  is  unnecessary,  if 
upon  an  offer  to  pay  the  same  he  declines 
to  state  the  amount. — Hanauer  v.  Bartels,  2 
C.  614. 

(b)  If  a  warehouseman  declines  to  de- 
liver the  goods  upon  other  grounds  than 
that  his  charges  are  not  paid,  tender  of  such 
charges  is  unnecessary. — Id. 

(c)  Evidence  that  a  defendant  claiming 
to  hold  land  under  a  parol  contract  of  pur- 
chase offered  to  borrow  money  to  pay,  but 
was  dissuaded  from  so  doing  by  the  grantor, 
who  told  defendant  it  was  unnecessary,  is 
not  sufficient  to  furnish  an  excuse  for  failure 
to  make  tender  of  the  purchase  price. — ^Davls 
V.  Holbrook,  25  C.  493,  56  P.  730. 

§7.    Operation  and  effect  in  generaL 

(a)  A  tender,  when  made,  is  an  admis- 
sion of  an  amount  due,  equal  to  the  sum 
tendered,  and  while  a  verdict  may  be  ren- 
dered for  more  than  the  amount  tendered, 
it  cannot  be  rendered  for  less.  And  this,  too, 
although  the  tender  be  defective  or  even 
when  offered  in  a  case  where  it  cannot  be 
legally  made  or  pleaded,  and  for  such  rea- 
sons be  held  unavailing  to  save  costs. — Den- 
ver, S.  P,  ft  Pac.  Ry.  Co.  v.  Harp,  6  C.  420. 

(b)  In  equity,  where  the  contract  is  mu- 
tual, an  offer  of  performance  or  tender  is 
regarded  as  a  performance.— Whitsett  v. 
Clayton,  5  C.  481;  Colorado  Land  ft  Water 
Co.  V.  Adams,  5  A.  190,  37  P.  39. 

(c)  In  an  action  to  cancel  a  note  for 
the  purchase  money  of  certain  water  rights, 
the  effect  of  a  tender  of  a  deed  by  the  defend- 
ant was  to  admit  a  cause  of  action  in  the 
plaintiff  for  specific  performance,  and  the 
costs  of  the  proceeding  down  to  the  time  of 
filing  the  answer  should  have  been  adjudged 
against  the  defendant — Travelers*  Ins.  Co.  v. 
Redfield,  6  A.  190,  40  P.  195. 

§8.    Pleading. 

(a)  A  plea  averring  the  solvency  of  the 
maker  of  a  note  at  maturity,  and  an  offer, 
merely,  by  him  to  pay,  is  bad  in  substance 
as  a  plea  of  tender.  Actual  tender  of  the 
amount  due  and  a  refusal  to  accept  must  be 
averred,  to  constitute  a  sufficient  plea. — 
Winne  v.  Colo.  Springs  Co.,  3  C.  155. 

§9.    Payment  into  court  of  amount  tendered. 

(a)  The  legal  effect  of  a  plea  of  tender 
is  an  unanswerable  presumption  of  indebted- 
ness to  the  extent  of  the  tender,  and  when 
the  tender  is  brought  into  court  for  the  use 
of  the  plaintiff,  that  amount  is  considered 
as  stricken  from  the  complaint.  If  more  is 
claimed  the  plaintiff  proceeds  for  the  ex- 
cess of  his  demand  above  the  tender  only. — 
Supply  Ditch  Co.  v.  Elliott  10  C.  327,  15  P. 
691. 

(b)  Where  the  plea  of  tender  is  permis- 
sible, in  order  to  make  it  effective  it  must 
be  accompanied  by  a  tender  and  payment 
into  court. — Westcott  v.  Patton,  10  A.  544, 
51  P.  1021. 

§  10.    Effect  of  refusal 

(a)  Where,  before  bringing  suit  to  quiet 
title,  plaintiff  made  defendant  a  conditional 
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tender  of  a  certain  sum  of  money  which  was 
refused  by  defendant  and  the  condition  was 
never  accepted  or  complied  with,  and  plain- 
tiff afterwards  obtained  a  decree  quieting 
his  title,  defendant  was  not  entitled  to  a 
judgment  against  plaintiff  for  the  sum  ten- 
dered.—Mitchell  V.  Pearson,  34  C.  278,  82  P. 
446. 

(b)  Where  the  defendant  in  an  action  to 
quiet  title,  before  the  commencement  of  the 
suit,  tendered  plaintiff  a  certain  sum  of 
money  which  purported  to  be  the  amount  of 
taxes,  penalty  and  cost  necessary  to  redeem 
the  land  in  controversy  from  an  illegal  tax 
sale,  conditioned  upon  plaintifTs  relinquish- 
ment of  all  of  his  title  thereto  to  defendant, 
which  tender  was  refused  by  plaintiff,  plain- 
tiff was  not  entitled  to  a  money  judgment 
for  the  amount  tendered  in  his  action  to 
quiet  title.— Id. 

(c)  Where  plaintiff  failed  to  accept  a 
tender  made  by  defendant  under  sec.  281 
of  the  code  and  to  give  notice  thereof  as 
required,  the  tender  must  be  considered  as 
withdrawn  and  plaintiff  is  not  entitled  to  a 
Judgment  therefor. — Id. 

TERM. 

Of  existence  of  foreign  corporation,  see  "Cor- 
porations," sec.  251. 

Of  mining  partnership,  see  "Mines  and  Min- 
erals," sec  275. 

TERBONATION. 

Of  easement,  see  "Easements,"  sec.  14. 
Of  tenancy,  see  "Landlord  and  Tenant,"  sec. 


Of  mining  partnerships,  see  "Mines  and  Min- 
erals," sec.  276. 

TERMS. 

Of  sale,  see  "Execution,"  sec.  45. 

TERMS  FOR  TEARS. 

See  "Landlord  and  Tenant,"  III. 

TERRITORIES. 

f  1.    Application  of  laws  of  United  States. 
I  2.    Effect  of  adini9sion  as  a  state. 
§  1.    Application  of  laws  of  United  States. 

(a)  It  seems  that  para.  17,  sec.  8,  art.  I 
of  the  constitution  of  the  United  States  (ex- 
clusive jurisdiction  over  military  posts,  etc.) 
is  not  applicable  to  the  territories. — Rey- 
nolds V.  People,  1  C.  179. 

(b)  The  fact  that  the  general  govern- 
ment has  legislative  authority  in  the  ter- 
ritory tends  not  to  diminish  or  displace  the 
authority  of  the  territorial  government,  but 
to  establish  it. — Id. 

(c)  The  power  of  congress  to  govern  a 
territory  is  supreme.  It  may  authorize  the 
organization  of  a  local  government,  with  au- 
thority to  enact  laws,  and  it  may  legislate 
directly  for  the  government  of  the  territory. 
But  upon  the  admission  of  a  territory  into 
the  Union  as  a  sovereign  state  the  right  of 
local  self-government  passes  to  the  state. — 
People  ex  rel.  v.  Dlst.  Ct.  of  Pitkin  County, 
11  C.  147,  17  P.  298. 


§  8.    Effect  of  admission  as  a  state. 

(a)  The  effect  of  the  admission  of  the 
territory  of  Colorado  as  a  sUte,  and  the 
erection  of  federal  courts  therein  (Laws  of 
Congress,  1875-76,  p.  61),  and  the  extension 
of  the  laws  of  the  United  States  over  the 
same,  was  ipso  facto,  to  extinguish  the  ter- 
ritorial government  and  the  territorial 
courts  of  the  general  government. — ^Ames  v. 
Colo.  Cent  Ry.,  4   D.   251. 

TEST. 

Of  constitutionality  of  statute,  see  "Consti- 
tutional Law,"  sec.  23. 

TESTIMONY. 

Taking  testimony,  see  "Witnesses,"  III. 

THEATERS  AND  SHOWS. 

{1.    Licenses  and  taxes. 
1 2.    lAdbilitieB  for  injuries  to  persons  at- 
tending. 

§  1.    Licenses  and  taxes. 

(a)  A  statute  prohibited  the  carrying  on 
of  certain  callings  without  a  license  from 
the  county  commissioners.  No  mention  was 
made  therein  of  theaters,  circuses,  menag- 
eries or  the  like.  (Laws  1861,  69,  Rev.  Stat, 
c.  83).  A  later  statute,  not  expressly 
amending  the  former,  imposed  a  fine  upon 
any  person  who,  without  a  license,  should 
assume  to  carry  on  a  business  for  which  a 
license  is  required  "by  any  law  of  this  ter- 
ritory." This  was  followed  by  a  provision 
in  these  words,  "This  act  shall  extend  to 
theaters,  circuses  and  shows  where  an  ad- 
mission fee  is  charged"  (Laws  1862,  79, 
Rev.  Stat,  sec.  4000).  Held,  that  the  county 
was  authorized  thereby  to  exact  a  license 
fee,  though  no  statute  prescribed  the  fee 
or  rate  to  be  charged  for  such  an  exhibition. 
—Godfrey  v.  El  Paso  0>unty,  53  C.  196,  124 
P.  190. 

(b)  A  statute  authorizing  the  public  au- 
thorities of  cities  and  towns  to  "license,  tax, 
regulate,  suppress  and  prohibit  theatrical 
and  other  shows"  (Rev.  Stat,  sec.  6525,  c. 
13),  does  not  confer  an  exclusive  power, 
nor  take  away  the  authority  to  license  and 
tax  such  exhibitions,  granted  to  the  au- 
thorities of  the  county  by  previous  statute. 
—Id. 

§  ft.    Liabilities  for  injuries  to  persons  attend- 
ing. 

(a)  Defendants  having  advertised  a  bal- 
loon race,  had  afterwards  prohibited  it 
Without  further  direction  from  defendants, 
and  without  their  knowledge,  one  of  the 
aeronauts  attempted  to  make  the  ascent  and 
during  Uiis  attempt  an  accident  occurred 
to  a  spectator.  The  defendants  were  ac- 
quitted.—Bums  V.  Herman,  48  C.  859,  363, 
113  P.  310. 

THIRD  PERSON. 

Title  of,  as  defense  to  action  for  possession, 
see  "Ejectment,"  sec.  13. 


Digitized  by 


Google 


3725 


THREATS— TIME 


3726 


THREATS. 

By  accused,  in  murder  cases,  see  "Homicide," 

sea  64. 
By  deceased,  see  "Homicide,"  sees.  55,  59. 
Effect  of  by  master  to  servant,  see  "Master 

and  Servant,"  sec.  80. 

TICKET  BROKERS. 

See  "Licenses." 

TICKETS. 
See  "Carriers,"  sec.  46. 

TIMBER. 

Cutting  and  removing  from  government  land, 
see  "Public  Lands,"  sec.  4. 

Cutting  timber  on  public  lands,  see  "Rail- 
roads," sec  6. 

Not  subject  to  replevin,  see  "Replevin,"  sec. 
2. 

TDSE. 

1 1.  statutory  provUions. 

1 2.  Limitation  of  time, 
§3.    Months. 

i  4.    Day$,  X 

§  5.    Sunday  or  other  nonjudicial  day. 

§6.    Fractions  of  a  day. 

Of  filing  appeal  bond,  see  "Appeal  and 
Error,"  sec.   154. 

For  transmitting  and  filing  transcript,  see 
"Appeal  and  Error,"  sec.  231. 

Of  filing  assignment  of  errors,  see  "Appeal 
and   Error,"  sec.  2iB3. 

Of  taking  proceedings  for  review,  see  "Ap- 
peal and  Error,"  VII  (A). 

For  intervention  in  attachment,  see  "Attach- 
ment," sec.  87. 

For  proving  claims  against  bankrupt's  es- 
tate, see  "Bankruptcy,"  sec  34. 

Of  application  for  certiorari,  see  "Certiorari," 
sec.  23. 

Of  taking  effect  of  constitutional  amend- 
ment, see  "Constitutional  Law,"  sec  22. 

As  essence  of  contract,  see  "Contracts,"  sec. 
111. 

Of  performance  of  contract,  see  "Contracts," 
sec.  112. 

Of  payment  of  compensation,  see  "Contracts," 
sec  113. 

Rescission  of  contract,  see  "Contracts,"  sec 
134. 

Suit  for  breach  of  contract,  see  "Contracts," 
sec  168. 

Of  acquiring  jurisdiction,  see  "Courts,"  sec  7. 

Application  for  change' of  venue,  see  "Crim- 
inal Law,"  sec.  23. 

Preparation  of  defense,  see  "Criminal  Law," 
sec  110. 

To  file  election  contest,  see  "Elections,"  sec 
56. 

In  which  to  issue  execution,  see  "Execution," 
sec.  16. 

Within  which  to  redeem,  see  "Execution," 
sec.  61. 

Of  issuance  of  deed,  see  "Execution,"  sec. 
69. 

For  claiming  exemptions,  see  "Exemptions," 
sec  13. 

Of  filing  notice  of  claim,  see  "Mechanics' 
Liens,"  sees.  33-34. 

Of  commencement  of  lien,  see  "Mechanics' 
Liens,"  sec  45. 


Of  discovery  of  vein,  see  "Mines  and  Min- 
erals," sec.  35. 
To  sink  discovery  shaft,  see  "Mines  and  Min- 
erals," sec.  41. 
To  perfect  mining  location,  see  "Mines  and 

Minerals,"  sees.  44-45. 
Filing  location  certificate,  see  "Mines  and 

Minerals,"  sec  60. 
To  perform  annual  labor,  see  "Mines  and 

Minerals,"  sec.  78. 
To  bring  adverse  suit  for  mining  claim,  see 

"Mines  and  Minerals,"  sec.  196. 
Extension  of  time  for  payment  of  mortgage, 

see  "Mortgages,"  sec.  16. 
To  exercise  power  of  sale,  see  "Mortgages," 

sec  63. 
Extension  of  time  of  payment  of  mortgage, 

see  "Mortgages,"  sec  84. 
Averment  of,  in  complaint,  see  "Pleading," 

sec.  55. 
For  defendant  to  plead,  see  "Pleading,"  sec. 

62. 
For  filing  replication,  see  "Pleading,"  sec 

108. 
Of  filing  or  serving  demurrer,  see  'Tlead- 

ing,"  sec.  135. 
Of    application    to    amend    pleadings,    see 

"Pleading,"  sec  168. 
For  issuance  of  process,  see  "Process,"  sec.  4. 
For  service  of  process,  see  "Process,"  sec  17. 
For  application  for  service  by  publication, 

see  "Process,"  sec.  25. 
For  objection  to  process  or  service  thereof, 

see  "Process,"  sec  40. 
For  amendment  of  process,  see  "Process," 

sec  41. 
For  proceedings  to  remove  cause,  see  "Re- 
moval of  Causes,"  sec  14. 
Of  payment  on  sale  of  goods,  see  "Sales," 

sec  20. 
As  of  essence  of  contract,  see  "Specific  Per- 
formance," sec  27. 
Of  taking  effect  of  laws,  see  "Statutes,"  VI 

(C). 
Of  returning  assessment  roll,  see  "Taxation," 

sec.  76. 
For  payment  of  taxes,  see  "Taxation,"  sec. 

99. 
Of  sale  of  land   for  delinquent  taxes,   see 

"Taxation,"  sec.  127. 
For    assignment   of   certificate   of   sale   by 

county,  see  "Taxation,"  sec  160. 
Of   issuance   of   tax   deed,    after    sale,    see 

"Taxation,"  sec  167. 
Date  when  property  assessed,  see  "Taxation," 

IV. 
For  trial  of  cause,  see  "Trial,"  sec.  3. 
For  objections  to  evidence,  see  "Trial,"  sec. 

38. 
For  performance   of   contract  of  sale,   see 

"Vendor  and  Purchaser,"  sec.  12. 
As  essence  of  contract,  see  "Vendor  and  Pur- 
chaser," sec.  13. 
For   application   for  change  of  venue;   sep 

"Venue,"  sec  16. 
§1.    Statutory  provisions. 

(a)  When  the  law  provides  a  per  diem 
compensation  the  officer  is  entitled  to  his 
daily  compensation  for  each  day  on  which 
it  becomes  necessary  for  him  to  perform  any 
substantial  oflicial  service,  if  he  does  per- 
form the  same,  regardless  of  the  time  occu- 
pied in  its  performance. — Smith  v.  Jefferson 
County,  10  C.  17,  13  P.  917;  Bd.  Corners 
Garfield  Co.  v.  White,  16  A,  516,  66  P.  682 
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S  S.    Limitation  of  time. 

(a)  The  limitation  of  the  time  when  af- 
firmative action  must  be  taken,  logically  pre- 
cludes the  right  to  exercise  it  after  that  date. 
— Smlssaert  v.  Prudential  Ins.  Co.,  27  C.  342, 
62  P.  967. 

§8.    Months. 

(a)  Where  the  word  month  is  used  in  a 
contract  It  will  be  construed  to  mean  a 
calendar  month  unless  such  construction  is 
manifestly  inconsistent  with  the  intent  of 
the  parties,  and  a  calendar  iponth  beginning 
on  a  certain  day  expires  on  the  correspond- 
ing day  of  the  next  month,  if  there  be  such 
a  corresponding  day,  if  not,  then  on  the 
last  day  of  the  succeeding  month. — Daly  v. 
Concordia  Fire  Ins.  Co.,  16  A,  349,  65  P.  416. 
§4.    Days. 

(a)  Under  the  chancery  act,  before  the 
adoption  of  the  code,  in  the  computation  of 
time  of  publication  of  summons,  the  rule  was 
to  exclude  the  day  of  publication  and  in- 
clude the  first  day  of  the  term.— Stebblns  v. 
Anthony,  5  C.  348. 

(b)  When  the  law  requires  an  act  to  be 
performed  within  a  given  number  of  days 
from  a  day  mentioned,  the  rule  is  to  in- 
clude one  of  the  two  days  mentioned  and  to 
exclude  the  other. — Senate  Resolution  Relat- 
ing to  Senate  Bill  No.  56,  In  re,  9  C.  632, 
21  P.  475;  Stebblns  v.  Anthony,  5  C.  348; 
Pelton  V.  Muntzing,  24  A.  1,  131  P.  281. 

§  5.    Sunday  or  other  nonjudicial  day. 

(a)  If  the  return  day  of  a  writ,  the  com- 
pletion of  service  by  publication,  or  the  day 
upon  which  the  court  is  to  sit,  falls  upon 
a  Sunday,  the  return  day  or  court  day  is 
continued  and  becomes  the  Monday  succeed- 
ing, unless  the  same  should  be  a  legal  holi- 
day. In  such  class  of  cases  there  can  be  no 
curtailment  of  the  full  period  of  time  al- 
lowed by  law. — Computation  of  Time,  In  re, 
Senate  Resolution,  9  C.  632,  21  P.  475. 

(b)  Where  a  city  charter  required  notice 
to  be  published  giving  owners  of  property 
to  be  assessed  thirty  days  from  the  first  pub- 
lication within  which  to  file  complaints  and 
objections  before  ordering  a  public  Improve- 
ment, the  fact  that  the  last  of  the  thirty 
days  fell  on  Sunday  would  not  give  such 
owners  another  day  within  which  to  file 
their  complaints,  and  a  hearing  of  such  com- 
plaints set  for  Monday  following  the  thir- 
tieth day,  was  not  premature.  Where  a  stat- 
ute requires  an  act  to  be  done  within  a  cer- 
tain number  of  days,  Sunday  must  be 
reckoned  as  one,  though  it  happens  to  be  the 
last,  unless  expressly  or  impliedly  excluded. 
Code  sec.  382,  fixing  a  different  rule  for  com- 
putation of  time,  applies  only  to  acts  to  be 
done  as  provided  In  the  code  with  respect 
to  procedure  in  courts  of  record. — City  of 
Denver  v.  Londoner,  33  C.  104,  80  P.  117. 

(c)  Where  an  option  to  purchase  prop- 
erty is  given  for  a  certain  number  of  days 
and  the  last  day  of  the  number  falls  on 
Sunday,  the  purchaser  has  all  of  the  next 
day  within  which  to  accept  the  option. — 
Smith  V.  Russell,  20  A.  554,  80  P.  474. 

§  6.    Fractions  of  a  day. 

(a)  The  law  does  not  recognize  fractions 
of  days. — Senate  Resolution  Relating  to  Sen- 
Me  Bill  No.  56,  In  re,  9  C.  632,  21  P.  475. 


(b)  The  rule  that  the  law  does  not  recog- 
nize fractions  of  a  day  is  one  of  conTenioioe 
only  and  does  not  apply  when  the  rights  of 
parties  require  it  to  be  disregarded. — City  of 
Denver  v.  Pearce,  13  C.  383,  390,  22  P.  774. 

(c)  The  law  does  not  recognize  tractixms 
of  a  day,  and  a  notice  published  on  February 
16th  was  twenty  day?  prior  to  the  sale  on 
March  8th;  and  Mills'  Ann.  Stats.,  sec  294d, 
providing  that  no  land  shall  be  sold  by 
virtue  of  any  execution  unless  the  time  and 
place  of  holding  such  sale  shall  have  been 
previously  advertised  for  the  space  of  twenty 
days  in  some  daily  or  weekly  newspaper, 
was  observed. — Leppel,  Impleaded,  etc.  v. 
Kus,  38  C.  292,  88  P.  448. 

(d)  Fractions  of  a  day  are  to  be  con- 
sidered in  ascertaining  the  relative  priority 
of  conflicting  mining  locations.  The  questi<Hi 
is  for  the  court,  and  is  not  to  be  left  to  the 
jury. — Washington  Gold  M.  Co.  v.  0*Laugh- 
lin,  46  C.  503,  105  P.  1092. 

(e)  Of  conflicting  mining  locations,  that 
which  is  first  filed,  though  only  for  a  frac- 
tion of  a  day,  is  to  be  preferred,  and  the 
question  is  for  the  court. — Id. 

(f)  Fractions  of  a  day  are  not  regarded 
in  computing  the  time  during  which  process 
must  be  in  the  hands  of  the  sheriff,  in  order 
to  warrant  publication.  (Mills'  Code,  sec 
382;  Rev.  Code,  sec  416.)  The  first  day  is 
excluded  and  the  last  Included.  Service  of 
summons  by  publication.  The  summons  was 
issued  May  1st  and  returned  May  11th,  not 
found.  Held  suflacient  to  warrant  publica- 
tion.—Gibson  V.  Foster,  24  A.  252,  133  P.  144. 

TIME  CHECKS. 

See  "Bills  and  Notes,"  sec.  6. 
Acceptance,  see  "Bills  and  Notes,"  sec  12. 
Assignment  of,  see  "Bills  and  Notes,-  sec  81 

TITLE. 

§  1.    Proof  of  title. 

Transfer  of  title  as  abating  action,  see 
"Abatement  and  Revival,"  IV. 

To  deposits  in  bank,  see  "Banks  and  Bank- 
ing," sec  28. 

To  sustain  action  on  note,  see  "Bills  and 
Notes,"  sec  111. 

Evidence,  in  suit  on  note,  see  "Bills  and 
Notes,"  sec.  169. 

Obtained  by  purchase  In  good  faith,  sec 
"Bona  Fide  Purchaser,"  sec.  8. 

Of  constitutional  provision,  see  "Constitn- 
tlonal  Law,"  sec  17. 

To  lands  charged  with  easement,  see  "Base- 
ments," sec.  13. 

To  support  action  in  ejectment,  see  "Eject- 
ment,"  sec.   3. 

Pleading,  in  acticm  for  possession,  see 
"Ejectment,"  sec  18. 

Of  purchaser  on  execution  sale,  see  "Execu- 
tion," VI   (B). 

Of  landlord,  see  "Landlord  and  Tenant,"  11 

Construction  of,  of  Act  1893,  c  117,  see 
"Mechanics*  Liens,"  sec  3. 

Incidents  of  mining  titles,  see  "Mines  and 
Minerals,"  sec.  2. 

Mining  claim  title  Initiated  by  trespass,  see 
"Mines   and   Minerals,"   sec   88. 
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K  mining   locator,   see   "Mines   and    Min- 
erals," VI. 
)f  ordinances,  see  "Monicipal  Ck^rporations," 

sec  50. 

)f  action,  see  "Pleading/'  sec.  33. 
To  real  property  under  sale  by   receiver, 

see  ••Recovers,"  sec.  19. 
Registration  of  titles  to  land,  see  "Records,'* 

sec  3. 
rransfer  of  title  from  seller  to  purchaser, 

see  "Sales,"  sec  42. 
Ot  bona  fide  purchasers,  see  "Sales,"  sec  49. 
Expression  of  subject  of  act  in   title,  see 

"Statutes,"  sees.  50-62. 
Of  laws,  amendment,  see  "Statutes,"  sec.  65. 
Of  repealing  act,  see  "Statutes,"  sec  75. 
Of  legislative  acts,  see  "Statutes,"  III. 
Of  co-tenants,   see  "Tenancy  in  Common," 

sees.  3-8. 
To  sapp<Mt  action  for  trespass,  see  "Tres- 
pass," sec  4. 
To  support  trover,  see  "Trover  and  Con- 

Tersion,"  sec  8. 
Evidence   of    title    to    sustain    trover,    see 

'Trover  and  Ckmversion,"  sec  17. 
Defect  of  title  as  ground  for  rescission  of 
contract,  see  "Vendor  and  Purchaser,"  sec. 
15. 

NoUce  of  defects,   see   "Vendor   and   Pur- 
chaser," sec&  34-39. 

{t   Pxoof  of  title. 

(a)  Actual  possession  is  prima  facie  evi- 
dence of  titla— Weese  v.  Barker,  7  C.  178, 
181.  2  P.  919. 

(b)  Proof  of  possession  does  not  make  a 
prima  facie  case  of  title,  where  plaintiff  has 
set  out  his  title  in  full  and  the  defendant 
has  taken  issue  on  the  allegations. — Hall 
▼.  Johnson,  21  C.  414,  418,  42  P.  660. 

TITLE  BONDS. 

Assignment,  see  "Assignments,"  sec  2. 
Constmction  and  operation  of  title  bonds, 
see  "Vendor  and  Purchaser,"  sec  8. 

TORBENS  SYSTEM. 

it  In  general. 

As  creating  new  county  office,  see  "Ck>un- 

ties,"  sec  30. 
Kegistration  of  land  titles,  see  "Records," 

sees.  3,  4. 

§1.  IngeneraL 

(a)  A  railroad  company  which,  by  the 
^constmction  of  its  road,  acquired  a  right  of 
way  over  public  land  by  virtue  of  the  acts 
of  Congress,  hut  which  afterwards  relocated 
its  Une  and  abandoned  such  right  of  way, 
which  was  then  enclosed  and  cultivated  by 
the  owner  of  the  land,  there  being  nothing 
on  the  records  of  the  county  or  upon  the 
sroirnd  to  show  the  ownership  or  right  of  the 
wflroed.  was  properly  brought  into  a  suit  by 
a  purchaser  of  the  land  for  the  registration 
of  his  title  by  publication  as  an  unknown 
party,  and  is  bound  by  the  judgment  there- 
in, under  sec.  19  of  the  Torrens  Act  (Laws 
Cola  1903,  p.  311).— MiUs  v.  Denver  ft  Rio 
6.  R.  Co.,  198  P.  137. 


TOLLS. 

Right  to  collect  tolls,  see  "Turnpikes  and 
Toll  Roads,"  sees.  5,  6. 


TOOLS. 

execution,    see    "Exemp- 


Exemption    from 
tions,"  sec  10. 


TOBTS. 

I   1.  Right,  duty  or  obligation  violated, 

S   2.  Wrongful  act  or  omission  of  person 

injured. 

I   3.  Waiver, 

I   4.  Persons  liable, 

S    5.  Joint  and  several  liability. 

S   6.  Actions,  in  general. 

§.  7.  Parties. 

§   8.  Pleading. 

§   9.  Evidence. 

§  10.  Judgment. 

Form  of  action  in  general,  see  "Actions," 
sec  14. 

Assignment  of  right  of  action,  see  "Assign- 
ments," sec  6. 

Attachment  not  allowed  in  tort  actions,  see 
"Attachment,"  sec  4. 

By  corporation,  see  "CJorporations,"  VII  (E). 

Actions  for,  by  husband  or  wife,  see  "Hus- 
band and  Wife,"  sec  25. 

When  action  for,  is  barred,  see  "Limitation 
of  Actions,"  sec  11. 

Liability  of  city  or  town,  see  "Municipal  Cor- 
porations," XI. 

Joinder  of  parties  in  actions,  see  "Parties," 
sec  12. 

Liability  of  firm  for  theft  by  partner,  see 
"Partnership,"  sec.  47. 

Change  of  venue  in  actions  for  torts,  see 
"Venue,"  sec.  6. 

§1.    Right,  duty  or  obligation  violated. 

(a)  Where  the  ordinances  of  a  city  re- 
quire a  physician's  certificate  of  the  cause 
of  death,  and  the  circumstances  are  such 
as  to  render  a  post  mortem  examination  of 
the  body  necessary  to  enable  the  attending 
physician  to  certify  the  cause  of  death,  an 
action  for  damages  will  not  lie  in  favor  of 
the  heirs  either  against  a  physician  who  has 
made  the  examination,  or  against  the  under- 
tekers.— Cook  v.  Walley,  1  A.  163,  27  P.  950. 

§S.  Wrongful  act  or  omission  of  person  in- 
jured, 
(a)  The  mere  fact  that  the  illegal  acts  of 
defendant  were  provoked  by  other  illegal 
acts  of  plaintiff  or  his  predecessors  in  title, 
does  not  place  them  in  pari  delicto. — Hous- 
ton V.  Walton,  23  A.  282,  129  P.  263. 

§8.    Waiver. 

(a)  Where  there  is  a  conversion  of  goods 
the  plaintiff  can  waive  the  tort  and  proceed 
as  in  assumpsit. — ^Wagner  v.  Hallack,  3  C. 
186. 

§4.    Peraons  liable. 

(a)  One  who  receives  the  proceeds  of  a 
trespass  committed  by  another  upon  the 
properties  of  a  third  person,  and  retains 
it  after   full  knowledge  of  the   wrong,   is 
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liable,  as  if  he  had  authorized  or  committed 
the  trespass.— Zobel  v.  Fannie  Rawlings  Min. 
Co.,  49  C.  184,  138,  111  P.  843. 

§  5.    Joint  and  several  Uability. 

(a)  Parties  who  have  converted  a  fund 
belonging  to  another  to  their  own  use,  each 
taking  a  part,  are  liable  for  the  whole 
amount,  and  to  verdict  and  Judgment  ac- 
cordingly.—Mason  V.  Siegliti,  22  C.  820,  44 
P.  588. 

(b)  The  fact  that  several  execution  and 
attaching  creditors  gave  to  the  sherift  sep- 
arate and  independent  indemnifying  bonds 
did  not  tend  to  prove,  in  a  joint  action 
against  them  for  alleged  wrongful  taking 
and  conversion,  that  by  thus  ratifying  the 
acts  of  the  sheriff  each  defendant  thereby 
made  itself  a  joint  tort-feasor  with  the  other 
defendants. — ^Livesay  v.  First  Nat.  Bank  of 
Denver,  36  C.  526,  531,  86  P.  102. 

(c)  Where  two  or  more  parties  act  each 
for  himself  and  independently  of  each  other 
in  a  proceeding,  the  results  of  which  may 
be  injurious  to  another,  they  cannot  be 
jointly  held  liable;  and  in  an  action  against 
them  for  such  joint  liability,  proof  of  sep- 
arate'and  distinct  liens  or  trespass  is  fatal 
to  the  cause  of  action  and  warrants  the 
court  in  directing  a  verdict  for  defendant. — 
Id. 

(d)  Where  two  parties,  acting  separately, 
appropriated  to  their  respective  use  certain 
pastures  belonging  to  plaintiff,  the  liability, 
if  any,  against  them  is  several,  and  must  be 
availed  of,  if  at  all,  in  separate  actions. — 
Millard  v.  Miller,  39  C.  103,  88  P.  845. 

(e)  In  order  to  render  persons  jointly 
liable  for  a  tort,  it  must  appear  in  some  way 
that  it  was  the  result  of  their  joint  action, 
or  joint  neglect  of  duty. — Mead  v.  Ph.  Zang 
Brewing  Co.,  43  C.  1,  95  P.  284. 

(f)  The  fact  that  two  persons  may  be 
vif^ating  the  law  in  reference  to  a  license 
for  a  saloon  conducted  exclusively  by  one 
of  them,  does  not  create  a  civil  liability 
against  them  jointly,  except  for  the  results 
naturally  following  such  violation. — Id. 

(g)  Two  or  more  are  not  to  be  joined 
as  defendants  to  an  action  for  a  tort,  merely 
because  each  is  liable  therefor.  The  injury 
must  be  the  result,  in  some  sense,  of  their 
joint  action,  before  they  can  be  made  jointly 
liable  therefor. — Stratton's  Independence  v. 
Sterrett,  51  C.  26,  117  P.  351. 

§6.*   Actions^  in  general 

(a)  Mills'  Ann.  Code,  sec.  27,  provides 
that  certain  actions  shall  be  tried  in  the 
county  in  which  the  defendant  resides  at  the 
commencement  of  the  action,  or  in  the 
county  where  the  plaintiff  resides  when 
service  is  made  on  the  defendant  in  such 
county,  and  actions  for  torts  in  the  county 
where  the  tort  was  committed.  Held,  in  an 
action  for  tort  brought  against  a  defendant  in 
another  county  and  the  summons  served  in 
the  county  in  which  defendant  lived,  that  it 
was  incumbent  upon  plaintiff  in  resisting  a 
motion  for  a  change  of  venue  to  bring  the 
case  within  the  provision  that  actions  for 
torts  can  be  brought  in  the  county  in  which 
the  tort  was  committed;  and,  that  having 
failed  to  do  so,  when  the  court  denied  the 
motion  it  lost  jurisdiction  of  the  case,  and 


its  retention  thereafter  constituted  reversible 
error.— Byram  v.  Piggot,  38  C.  70,  89  P.  809. 

§7.    Parties. 

(a)  Several  joined  aa  defendants  in  an 
action  for  a  tort.  Non-suit  as  to  one  does 
not  determine  the  cause  as  to  the  others. — 
Willson  V.  Colorado  A  So.  R.  Co.,  57  C.  303. 
142  P.  174. 

(b)  Mills'  Ann.  Code,  sec.  13,  providing 
that  persons  jointly  or  severally  liable  upon 
the  same  "obligation  or  instrument,"  may  be 
included  in  the  same  action,  does  not  apply 
to  an  action  against  two  persons,  who,  acting 
separately,  deprive  plaintiff  to  what  belongs 
to  him  by  the  terms  of  a  lease,  as  they 
are  in  no  sense  liable  jointly  or  severally 
as  contemplated  in  such  section. — Millard  v. 
Miller,  39  C.  103,  88  P.  845. 

§8.    Pleading. 

(a)  Where  a  complaint  for  wrongful 
taking  and  conversion  sets  up  that  defend- 
ants wrongfully  took  the  chattels  described 
from  plaintiffs  and  converted  them  to  their 
own  use,  an  answer  which  denies  that  de- 
fendants or  any  of  them  took  the  chattels 
described  when  they  were  in  the  possession 
of  the  plaintiffs,  or  in  any  manner  as  alleged 
in  the  complaint,  and  which  further  sets 
forth  separate  levies  in  favor  of  each  of  the 
defendants,  does  not  admit  a  joint  taking. — 
Livesay  v.  First  Nat.  Bank  of  Denver,  36 
C.  526,  536.  86  P.  102. 

(b)  Where  a  party  elects  to  sue  for  tort 
only,  he  must  aver  and  prove  an  intent  to 
wrong  or  injure,  or  such  negligence  or  other 
misconduct  as  necessarily  implies  such  wrong 
or  injury.  A  scienter  is  the  very  gist  of  a 
tort  Otherwise,  if  he  sue  upon  an  implied 
warranty  of  the  genuineness  of  negotiable 
paper. — Sblppen  v.  Bowen,  4  McC.  59. 

(c)  A  complaint  which  alleges  that  de- 
fendant agreed  to  sell  and  deliver  certain 
bonds  of  the  county  of  Clark  and  state  of 
Arkansas,  for  $8,000,  but  instead  thereof 
fraudulently  pretended  to  comply  with  his 
agreement  by  delivering  forged  and  worth- 
less semblances  of  such  bonds,  is  sufficient 
to  constitute  an  action  in  tort. — Shippen  v. 
Tankersley,  4  McC.  260. 


§9. 


-  Evidence. 


(a)  The  mere  fact  that  defendants, 
charged  with  joint  liability,  file  a  joint  an- 
swer, has  no  weight  as  evidence  to  prove 
such  joint  liability  in  the  absence  of  proof 
of  other  acts  or  facts  which  would  show  such 
joint  liability. — ^Livesay  v.  First  Nat.  Bank, 
36  C.  526,  86  P.  102. 

(b)  A  failure  to  prove  the  joint  liability 
of  all  the  defendants,  in  an  action  against 
them  as  joint  tort-feasors,  fs  a  failure  to 
prove  the  cause  of  action  alleged. — Id. 

(c)  In  an  action  for  damage  to  plaintiff's 
property  by  the  tortious  acts  of  defendants 
in  blasting  out  a  road  bed  for  railroad, 
evidence  that  defendants  offered  to  repair 
the  injuries  to  plaintiff's  buildings,  which' 
constituted  the  greater  part  of  the  injuries 
complained  of,  and  that  plaintiff  declined 
the  offer,  was  no  defense  to  the  action. — 
Berry  v.  Ryan,  20  A.  499,  79  P,  977. 
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§10.    Judsment. 

(a)  On  complaint  charging  a  Joint  tort 
against  several,  and  evidence  convicting  one 
or  part  of  the  defendants,  plaintiff  may  have 
judgment  against  those  shown  to  be  guilty, 
the  others  being  acquitted.  PlaintifE  is  not 
required  to  elect  and  discontinue  as  to  those 
against  whom  no  case  is  made. — Denver  Om- 
nibus A  Cab  Co.  V.  Gast,  54  C.  17,  129  P.  233. 

TOWNS. 

5  1.    Creation  and  organization. 

§1.    Creation  and  organisation. 

(a)  Where  the  extent  of  the  limits  of 
a  proposed  town  organization  is  not  pre- 
scribed by  the  statute,  the  fact  that  the 
territory  sought  to  be  incorporated  does  not 
exceed  sixteen  acres  does  not  render  the  pro- 
ceedings illegal.-— Guebelle  v.  Epley,  1  A. 
199,  28  P.  89. 

(b)  That  the  petition  to  the  county  court 
for  the  appointment  of  commissioners  to  call 
the  election  for  incorporation  was  obtained 
secretly  was  immaterial,  there  being  no 
statutory  requirement  for  publicity,  and  in 
view  of  the  fact  that  the  question  of  in- 
corporating was  required  to  be  submitted 
to  a  public  vote  of  the  citizens  interested. 
—Id. 

TOWN  SITES. 

See  "Public  Lands,"  II  (B). 
Known  mineral  lode  in  town  site,  see  "Mines 
and  Minerals,"  sec.  7. 

TRADE. 

Freedom  of,  see  "Constitutional  Law,"  sec 

54. 
Regulation  of,  as  constituting  due  process 

of  law,  see  "Constitutional  Law,"  sec  105. 

TBADE  FIXTUBES. 

See  "Fixtures,"  sec  4. 

Attachment  of,  see  "Attachment,"  sec  22. 

TBADE  UABKS  AND  TBADE 
NABSES. 

{ 1.  Nature  of  marks  and  names  subjects 
of  ownership. 

§  2.    Devices  or  symbols. 

9  3.    Geographical  nam.es. 

i  4.  Truth  and  good  faith  of  representa- 
tions. 

§5.    Title,  conveyances  and  contracts. 

S  6.    Infringement  and  unfair  competition. 

§  7.    Imitation. 

i  8.    Nature  of  unfair  competition. 

§  9.    Actions — nature  and  form  of  remedy. 

§1.  Nature  of  marks  and  names  subjects  of 
ownership, 
(a)  A  trade  mark  may  consist  of  a  name, 
a  device  or  a  peculiar  arrangement  of  words, 
or  of  words  with  some  device  of  greater 
or  less  novelty.  Words  and  devices  of  com- 
mon use  in  a  particular  trade,  as  "Fabrica 
Tobacos"  in  the  tobacco  trade,  are  not  of 


themselves  the  subject  of  a  trade  mark,  but 
used  in  connection  with  other  words  or  de- 
vices, the  whole  may  constitute  a  valid  trade 
mark,  which  will  be  entitled  to  legal  protec- 
tion.—Soils  Cigar  Co.  V.  Pozo,  16  C.  388,  26 
P.  556. 

(b)  A  trade  mark  becomes  the  exclusive 
proi>erty  of  one  only  where  he  has,  prior  to 
any  one  else,  appropriated  and  used  it  to  in- 
dicate the  ownership,  origin  and  quality  of 
an  article  to  which  it  is  attached. — Hyman 
V.  Soils  Cigar  Co.,  4  A.  475,  36  P.  444. 

(c)  The  common-law  right  to  the  ex- 
clusive use  of  a  word,  sjrmbol,  or  device  as 
a  trade  mark  is  not  given  merely  by  its 
adoption  as  such,  but  it  must  also  have  been 
used  for  such  a  length  of  time,  and  under 
such  circumstances,  as  to  identify  the  goods 
in  connection  with  which  it  is  used  to  the 
trade  as  those  of  a  particular  manufacturer 
or  dealer  as  distinguished  from  those  of 
other  manufacturers  or  dealers. — ^Macmahan 
Co.  V.  Denver  Co.,  113  F.  468. 

§8.    Devices  or  sjrmbols. 

(a)  The  symbol  of  the  keystone  of  an 
arch  is  susceptible  of  exclusive  appropria- 
tion as  a  trade  mark,  and  its  use  by  another 
upon  similar  products  after  such  adoption 
and  registration  by  the  owner  is  an  in- 
fringement of  his  monopoly  and  remediable 
in  equity. — Buzby  v.  Davis,  150  F.  275. 

§  8.    Geographical  names. 

(a)  The  use  of  geographical  or  descrip- 
tive terms  to  palm  oft  the  goods  of  one 
manufacturer  or  vendor  as  those  of  another 
may  constitute  unfair  competition  and  may 
be  lawfully  enjoined  by  a  court  of  equity 
to  the  same  extent  as  the  use  of  any  other 
terms  or  sjnnbols. — Buzby  v.  Davis,  150  F. 
275. 

(b)  Conceding,  but  not  deciding,  that  the 
word  "Keystone"  is  a  geographical  term  and 
not  susceptible  of  monopolization  as  a  trade 
mark,  yet  its  use  by  one  manufacturer  in 
his  trade  name  or  on  his  products  to  palm 
them  off  as  those  of  another  may  constitute 
unfair  competition  and  entitle  the  latter  to 
an  injunction  and  damages. — Buzby  v.  Davis, 
150  F.  275. 

§4.  Truth  and  good  faith  of  representations, 
(a)  The  use  of  the  word  "Habana"  on 
a  cigar  label,  when  the  cigars  on  which  the 
label  appears  are  only  Havana  filler,  is  such 
a  deceit  that  equity  will  furnish  no  relief 
against  an  infringement. — Soils  Cigar  Co.  v. 
Pozo,  16  C.  388,  26  P.  556. 

§  5.    Title,  conveyances  and  contracts. 

(a)  An  assignee  of  a  trade  mark  is  en- 
titled to  the  same  protection  as  the  original 
owner;  and  equitable  relief  against  an  in- 
fringement will  not  be  denied  the  company 
by  reason  of  the  informality  of  the  transfer. 
—Soils  Cigar  Co.  v.  Pozo.  16  C.  388,  26  P. 
566. 

(b)  A  trade  mark  is  not  by  Itself  such 
property  as  can  be  transferred,  and  the  right 
to  use  it  cannot  be  assigned  except  as  in- 
cidental to  the  transfer  of  the  business  or 
property  in  connection  with  which  it  has 
been  used.  A  transfer  of  the  right  to  use  it 
in  connection  with  a  different  article,  or  one 
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of  a  different  manufacture,  would  result  in 
deceiving  the  public  as  to  the  article  or  its 
origin,  which  it  is  the  sole  legitimate  pur- 
pose of  a  trade  mark  to  prevent,  and  a  trans- 
feree will  not  be  protected  in  such  use  by  a 
court  of  equity. — Macmahan  Co.  v.  Denver 
Co.,  118  F.  468. 

§6.    Infringement  and  unfair  competition. 

(a)  The  use  of  a  label  will  not  be  re- 
strained on  the  ground  that  it  infringes  the 
device  of  another  party  unless  the  trade 
mark  taken  as  a  whole — words,  pictures, 
lines  and  devices — are  so  similar  that  a  pur- 
chaser using  the  ordinary  care  and  caution 
which  may  be  expected  of  the  purchasing 
public  would  likely  mistake  one  for  the 
other. — Soils  Cigar  Co.  v.  Poso,  16  C.  888, 
26  P.  656. 

(b)  A  trade  mark  consisting  of  the  words 
"Bl  Cabio"  at  the  top,  under  them  the  pic- 
ture of  a  tobacco  plant  in  bloom,  the  words 
"Fabrica  Tobacos"  on  either  side  of  the 
plant,  beneath  the  plant  the  manufacturer's^ 
name,  "De  R.  Soils,"  under  that  the  word 
"Habana,"  lower  down  the  word  **Copy- 
righted,"  and  at  the  bottom  of  the  label  the 
words  "R.  Soils,  Manufacturer,  Denver,"  is 
not  infringed  by  a  label  consisting  of  a  pic- 
ture of  a  tobacco  plant  in  bloom,  having  the 
words  "El  Cavio"  on  either  side  of  the 
flowers;  the  words  **Fabrico  Tobacos"  on 
either  side  of  the  stem,  and  beneath  them 
the  firm  name,  "De  Poso  A  Snares,"  below 
the  picture  the  word  "Habana,"  and  at  the 
bottom  of  the  label  the  words  "Poso  A  Snares, 
Manufacturers.  Denver,  Colo."  Had  the 
words  "El  Cabio."  together  with  the  picture, 
constituted  the  Soils  trade  mark  the  infringe- 
ment might  have  been  ocmiplete;  but  it  took 
these  words,  the  picture  and  the  words 
"Fabrica  Tobacos,"  and  "De  R.  SoUs,"  to 
make  the  brand. — Id. 

§7.    Imitation. 

(a)  The  defendant  had  no  right  to  imi- 
tate the  trade  mark  of  the  plaintiif  by  using 
in  his  label  or  trade  mark  any  of  the  promi- 
nent or  distinguishing  words  of  said  plain- 
tiff's trade  mark.— United  States  v.  Roche, 
1  McC.  385. 

§8.    Nature  of  unfair  competition. 

(a)  A  pharmacist  in  New  York  City  for 
20  years  made  and  sold  a  liquid  preparation 
for  use  by  dentists  under  the  name  of  "Mac- 
mahan's  Concentrated  (or  saturated)  Tinc- 
ture, Aconite,  with  Iodine."  After  that  time 
he  was  succeeded  by  a  oorporaticm  which 
continued  to  make  and  sell  the  preparation, 
adding  to  the  above  designation  on  the  labels 
the  word  "Antiphloglstine."  On  cards  and 
circulars  it  was  described  by  the  name  "Mac- 
mahan's  Antiphloglstine,"  but  such  cards  or 
circulars  were  not  shown  to  have  been  dis- 
tributed to  any  extent,  and  the  preparation 
was  not  advertised  in  any  other  manner. 
In  10  years  the  company  made  but  362  sales, 
to  98  different  customers,  almost  exclusively 
dentists,  who  purchased  for  their  own  use. 
The  article  was  not  known  in  the  market 
generally,  nor  even  to  pharmacists  in  the 
city.  Held,  that  such  company  did  not  have 
an  exclusive  right  to  the  use  of  the  word 
"Antiphloglstine"  as  a  trade  mark,  and  es- 


pecially as  against  another  company 
had  adopted  it,  without  knowledge  of 
use  as  a  trade  mark,  to  designate  a 
preparation  not  adapted  to  the  use  of 
tists,  but  intended  for  external  ^>plicati«w! 
and  which,  during  a  number  of  years,  it  haM 
advertised  extensively,  and  in  which  it  hai 
built  up  an  extensive  trade. — Biacmahan  C*. 
V.  Denver  Ca,  118  F.  468. 

(b)  A  bill  contained  averments  that  tb» 
complainant  made  and  sold  oils  and  Inbii- 
cants  for  19  years  under  the  name  *nsu^ 
stone  Lubricating  Company"  until  his  pro4p 
ucts  became  known  throu^out  the  martoels 
of  the  world  as  Keystone  oils  and  lubricantik 
that  after  his  trade  had  been  established  17 
years  and  his  trade  name  and  his  prodncti 
were  known  as  the  Keystone  LfUbricatiii^ 
Company  and  the  Keystcme  oils  and  lubri- 
cants, respectively,  the  defendants,  for  tlie 
purpose  of  deceiving  purchasers,  and  semag 
their  goods  as  those  of  the  complainant,  eom- 
menced  and  continued  to  make  and  sell  leas 
costly  and  Inferior  oils  and  lubricants  onder 
the  name  Keystone  Oil  Company  and  have 
succeeded  and  are  succeeding  in  this  way  in 
palming  off  their  products  as  those  of  the 
complainant  Held,  the  use  of  the  word 
"Keystone,"  as  alleged  In  the  bill,  constituted 
unfair  competition  and  entitled  the  com- 
plainant to  relief  In  equity.— Busby  t.  Davis, 
150  F.  275. 

§9.    Actions— nature  and  form  of  remedy. 

(a)  The  decision  of  the  supreme  court  of 
the  United  SUtes,  holding  the  trade  mark 
legislation  of  congress  to  be  unoonstttntioQal 
and  void,  does  not  affect  the  validity  or  im- 
pair the  force  of  a  decree  enjoining  the  vse 
by  defendant  of  a  certain  label  or  trade 
mark,  it  appearing  that  the  injunction  snit 
wherein  such  decree  was  rendered  was  not 
a  statutory  but  a  common  law  proceeding.— 
United  SUtes  v.  Roche,  1  Mca  385. 

(b)  The  right  of  a  proprietor  of  a  trade 
mark  to  the  exclusive  use  of  the  same,  and 
to  protect  and  enforce  his  exclusive  right 
by  proceedings  in  chancery,  exists  by  virtue 
of  the  common  law,  and  Independently  of 
the  statute.— United  SUtes  v.  Roche,  1  McC. 
885. 

TRANSCBIPT. 

Of  record  for  purposes  oC  review,  see  "Ap- 
peal  and  Error."  X  (B),  (F),  (G). 

TRANSFER. 

Of  property  pending  attachment,  see  "At- 
tachment," sec.  66. 

By  bankrupt,  after  inscrtvency,  see  •bank- 
ruptcy," sec  20. 

Of  stock  of  savings  bank,  see  "Banks  and 
Banking,"  sec.  68. 

Of  note,  see  "Bills  and  Notes,"  sees.  50.  6L 

Allegation  in  complaint  <m  note,  see  "Bills 
and  Notes,"  sec  129. 

Of  ticket  by  passenger,  see  "Carriers,"  sec. 
46. 

Of  pr<H>erty  by  mortgagor,  see  "Chattel  M«t- 
gages,"  sees.  78-82.  _ 

Of  shares  of  stock,  see  "CwrporaUons,"  IV 
(D). 
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Of  right  to  easement,  see  "Easements/*  sec  7. 
Of  water  appropriated,  to  other  lands,  see 

••Waters,"  sec  93. 
Of  rights  to  reseryoir  site,  see  '•Waters," 

sec  376. 

TRANSmSSION. 

Of  transcript,  see  ''Appeal  and  Error,"  X  (G). 

TRAVEBSE. 

Of  affidavit  of  attachment,  see  "Attachment," 
sec  68. 

Of  attachment,  abandonment,  see  "Attach- 
ment," sec  84. 

TBEASUBEB. 

Of  state,  powers  and  duties,  see  "States," 
sees.  16,  17. 

TREATIES. 

See  "Indians,"  sec  L 

TRESPASS. 

I.    Acts   Constitutino  Tbespass  and   Lia- 

BIUTY  THEBEFOB. 

5   1.    Force, 

i   2.    Trespass  to  real  property. 


II.    Actions. 

(a)     bight  of  action  and  defenses. 

1    3. 

Nature  and  scope  of  remedy,  in  gen- 

eral. 

5   4. 

Title  to  support  action. 

1    5. 

Possession  or  right  of  possession  of 

plaintiff. 

8   6. 

Defenses. 

5   7. 

Persons  liable. 

(b)     flbadino,  evidence  and  tbial. 

9   8. 

Declaration,  complaint  or  petition. 

8   9. 

Issues,  proof  and  variance. 

510. 

Evidence. 

111. 

Presumptions  and  burden  of  proof. 

812. 

Weight  and  sufficiency. 

513. 

Damages. 

814. 

Exemplary  damages. 

§16. 

Trial. 

Trespassing  animals,  see  "Animals,"  sec  8. 
Injury  from  willful  trespass,  see  "Fences," 

sec  3. 
Restraining  trespass  on  mining  claim,  see 

"Injunction,"  sec.  7. 
Restraint  of,  see  "Injunctions,"  sec  34. 
Title  to  mining  claim  initiated  by  trespass, 

see  "Mines  and  Minerals,"  sec  88. 
On  mining  claim,  see  "Mines  and  Minerals," 

sees.  230-237. 
Maintenance  of  acti6n  for,  by  mortgagee,  see 

"Mortgages,"  sec  35. 
Degree  of  care  to  be  exercised  by  trespassers, 

see  "Negligence,"  sec  17. 
Continuing  trespass  a  nuisance,  see   "Nui- 

fumce,"  sec  2. 
Action  for,  by  pledgee,  see  'Tledges,"  sec  11. 
Action  for,  by  pledgor,  see  "Pledges,"  sec  12. 
Upon  public  lands,  see  "Public  Lands,"  sec.  3. 
One  guilty  of  may  maintain  action  to  quiet 

title,  see  "Quieting  Title,"  sec  6. 


Title  obtained  by  to  maintain  action  to  quiet 
tiUe,  see  "Quieting  TiUe,"  sec  9. 

Acts  of  oi&cer  under  void  process,  see 
"Sheriffs  and  Constables,"  sec  20. 

L    ACTS  CONSTITUTIlfG  TRESPASS  AND 
LIABILITY  THBREFOR. 

§  1.    Force. 

(a)  Breach  of  contract  between  water 
claimants  does  not  justify  a  forcible  entry 
and  destruction  of  a  dam. — CoflOn  y.  Left 
Hand  Ditch  Co.,  6  C.  446. 

(b)  One  who  is  in  the  lawful  possession 
of  premises  may  defend  such  possession  by 
the  resort  to  force,  if  necessary.  He  will 
not  be  held  liable  criminally  for  the  use  of 
force  in  defending  such  possession  unless 
the  force  used  was  excessive  or  unnecessary. 
—Goshen  v.  People,  22  C.  270,  44  P.  603. 

§8.    Trespass  to  real  property. 

(a)  Defendant  is  liable  fpr  casting  rock 
on  plaintiff's  land  by  blasting  without  proof 
of  negligence. — Georgetown,  B.  A  L.  R.  Co. 
y.  Eagles,  9  C.  644,  13  P.  696. 

(b)  Legal  possession  by  a  railroad  com- 
pany of  the  right  of  way  over  land,  and  au- 
thority to  construct  and  operate  its  railroad 
thereon,  do  not  authorize  or  sanction  a  direct 
intrusion  and  trespass  upon  adjacent  private 
property. — Id. 

(c)  Where  a  sheep  owner  herded  his 
sheep  upon  and  destroyed  the  grass  on  an- 
other's land,  and  the  evidence  showed  that 
the  landowner  frequently  complained  of  the 
trespass  and  offered  to  show  the  herder  his 
boundaries,  which  offer  the  herder  refused, 
the  landowner  is  entitled  to  recover  for  the 
injury,  although  the  boundaries  of  his  land 
were  not  marked  by  any  fence  or  other  land 
marks. — Sweetman  v.  Cooper,  20  A.  6,  76  P. 
926. 

(d)  One  who  takes  the  ore  of  another 
from  his  land  without  right,  either  recklessly 
or  with  the  actual  intent  so  to  do,  is  a  wil- 
ful trespasser.  One  who  takes  such  ore 
without  right,  but  inadvertently  and  unin- 
tentionally, or  in  the  honest  belief  that  he 
is  exercising  his  own  right,  is  not  a  wilful 
trespasser,  and  may  avail  himself  of  the 
lower  measure  of  damages. — Res.  Co.  v.  For- 
tune Co.,  129  F.  669. 

n.    ACTIONS. 

(A)    RIGHT  OF  ACTION  AND  DEFENSES. 

§3.  Nature  and  scope  of  remedy,  in  general, 
(a)  Where  goods  of  a  third  party  are 
seized  under  a  writ  of  attachment,  replevin 
for  the  goods  or  trespass  for  damages  against 
the  ofBcer  will  lie. — Carpenter  v.  Innes,  16 
C.  166,  26  P.  140;  Coon  v.  Rigden,  4  C.  276. 

§4.    Title  to  support  action. 

(a)  A  title  to  the  premises  acquired  by 
plaintiffs  after  the  commencement  of  the 
suit,  will  not  avail,  since  the  rights  of  the 
parties  must  be  determined  by  their  position 
at  the  time  of  the  trespasses.— Hugunin  v. 
McCunniff,  2  C.  367. 

(b)  A  person  having  title  to  occupy  a 
mining  claim  within  any  mining  district  of 
this  state  may  maintain  an  ordinary  civil 
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action  against  any  one  trespassing  thereon; 
and  such  action  lies  for  injury  to  the  grow- 
ing timber  as  well  as  to  the  mineral  product 
of  the  soil  itself.— McFeters  v.  Pierson,  15 
C.  201,  24  P.  1076. 

(c)  To  maintain  an  action  for  trespass 
for  injury  to  growing  timber  upon  a  mining 
claim,  it  is  not  necessary  that  the  owner 
of  the  mining  claim  should  have  an  actual 
P€di9  poasessio  thereof.  If  he  has  complied 
in  good  faith  with  the  requirements  essen- 
tial to  a  valid  location,  he  is,  so  long  as  he 
continues  such  compliance,  entitled  to  the 
exclusive  possession  and  enjoyment  of  the 
claim  against  the  whole  world. — Id. 

(d)  One  who  is  in  possession  of  land 
under  a  pre-emption  claim  at  the  time  of  in- 
Jury  thereto,  but  who,  after  bringing  a  suit 
for  recovery  of  the  damages,  abandoned  his 
pre-emption  filing  and  initiated  a  new  title 
by  a  homestead  entry,  cannot  maintain  such 
suit  <m  his  after-acquired  title.  It  is  error 
for  the  court  to  receive  evidence  of  an  in- 
Jury  to  the  land  commited  prior  to  the  in- 
ception of  the  title  put  in  evidence  by  the 
plaintift. — Colo.  Cons.  L.  Co.  v.  Morris,  1  A. 
401,  29  P.  302. 

(e)  To  entitle  a  settler  upon  the  public 
lands  of  the  United  States  to  maintain  any 
of  the  actions  mentioned  in  M.  A.  S.,  sec. 
3613,  he  is  required,  as  conditions  precedent, 
to  have  his  claim  marked  out  so  that  the 
boundaries  may  be  readily  traced  and  the 
extent  of  such  claim  easily  known,  and  to 
be  in  actual  occupancy  or  to  have  made  im- 
provements to  the  extent  of  one  hundred  dol- . 
lars.— Martin  v.  Pittman,  3  A.  220,  32  P.  840. 

§  5.    Possession  or  right  of  possession  of  plain- 
tiff. 

(a)  In  trespass  quare  clausum,  if  the 
plaintiff  does  not  show  title,  he  must  show 
that  he  was  in  possession  of  the  locus  in  quo 
at  the  time  of  the  alleged  injury. — Sullivan 
V.  Clements,  1  C.  261. 

(b)  A  count  in  trespass  de  bonis,  for  the 
taking  and  retaining  of  personal  property, 
can  only  be  supported  on  the  theory  that 
plaintiff  was  either  its  owner,  or  entitled  to 
right  to  its  possession  at  the  time  of  the 
trespass. — Nachtrieb  v.  Stoner,  1  C.  424; 
Coon  V.  Rigden,  4  C.  276;  Wilson  v.  Haley 
Co.,  153  U.  S.  39. 

(c)  Defendant  Hugunln,  with  others,  con- 
veyed to  Cushman  the  Elkhom  lode  and 
gave  possession  under  such  conveyance  of 
certain  workings,  retaining  possession  of  a 
drift  and  other  works  under  another  claim. 
Afterward  developments  proved  that  where 
Hugunin  had  worked  was  on  the  Elkhom 
vein  which  he  had  sold,  but  Hugunin  had 
not  taken  out  ore  except  from  the  same 
works  of  which  he  had  retained  possession: 
Held,  that  plaintiffs,  as  vendees  of  Cushman, 
had  no  actual  possession  under  which  they 
could  recover,  and  that  they  could  not  re- 
cover on  the  constructive  possession  arising 
out  of  their  deed  against  the  actual  posses- 
sion of  defendants. — ^Hugunin  v.  McCunniff, 
2  C.  367. 

(d)  In  actions  for  trespass  constructive 
possession  always  yields  to  a  possession  In 
fact  Incompatible  with  the  implication  of 
law  which  creates  it. — Id. 

(e)  In  an  action  for  trespass  on  land. 


plaintifT  without  title  must  prove  actual  pos- 
session.--Patrlck  v.  Brown,  36  C.  298,  85  P. 
325. 

(f)  To  maintain  trespass  quare  clausum^ 
the  plaintiffs  must  have  actual  or  construc- 
tive possession  of  the  locus  in  quo  at  the 
date  of  the  alleged  trespasses. — Hugunin  v. 
McCunitf,  2  C.  367. 

(g)  Not  required  under  the  code. — Evans 
V.  Durango  Co.,  80  P.  433. 

§  6.    Defenses. 

(a)  In  trespass  de  bonis  against  an  at- 
taching creditor  who  Justifies  under  the  writ, 
he  must  aver  and  prove  a  debt  due  from 
the  attachment  defendant  to  him. — Deitscb 
V.  Wiggins,  1  C.  299;  reversed,  15  WalL  639. 

(b)  Our  law  requires  every  one  to  know 
the  boundaries  of  his  own  land,  and,  in  an 
action  quare  clausum  fregit  against  him  for 
passing  his  boundaries  and  entering  upon 
the  land  of  his  neighbor,  he  cannot  defend 
by  showing  his  ignorance  of  such  boundary 
lines.— Little  Pittsburg  Consol.  Mln.  Co.  v. 
Little  Chief  Consol.  M.  Co.,  11  C.  223,  17  P. 
760. 

(c)  In  an  action  for  trespass  to  lands, 
and  resulting  injury  to  the  growing  crops, 
the  defendant  is  entitle  to  show  negligence 
of  the  tenant  contributing  to  the  injury. — 
Traver  v.  Dodd,  24  A.  273,  133  P.  1117. 

(d)  If,  in  an  action  for  an  injury  to 
lands,  the  defendant  would  attribute  the  de- 
preciation in  value  to  causes  other  than 
his  misconduct  he  must  give  evidence  of 
such  other  causes  sufficiently  clear  and  defi- 
nite to  warrant  a  Just  inference  as  to  the 
effect  thereof. — Consol.  Lower  Boulder  Res. 
A  Ditch  Co.  V.  Alaux,  24  A.  377,  133  P.  1046. 

(e)  An  intentional  omission,  to  exercise 
care  to  ascertain  the  limits  of  land  for  the 
purpose  of  maintaining  ignorance  regarding 
them  and  trespassing  upon  them,  or  a  reck- 
less disregard  of  them,  is  as  fatal  to  the 
claim  of  a  trespasser  to  limit  damages  to  the 
lower  measure  as  knowledge  of  the  owner's 
rights  and  an  intent  to  violate  them. — Res. 
Co.  V.  Fortune  Co.,  129  P.  669. 

§  7.    Persons  liable. 

(a)  Abuse  of  official  authority  makes 
void  the  authority  of  the  officer  ab  initio. — 
Bailey  v.  O'Pallon,  30  C.  419.  70  P.  756. 

(b)  Where  the  owner  of  cattle  C(mtracted 
with  a  tenant  in  possession  of  a  ranch  to 
pasture  his  cattle,  and  said  tenant  turned 
the  cattle  upon  land  of  the  ranch,  the  owner 
of  the  cattle  was  not  liable  to  the  owner 
of  the  ranch  for  trespass  of  the  cattle  upon 
his  land,  but  the  liability,  if  any,  was  alone 
that  of  the  tenant  in  possession  of  the  cattle 
as  bailee.— Mott  v.  Scott,  35  C.  68,  83  P.  779. 

(c)  A  nonresident  corporation  acting 
through  its  local  manager  is  charged  with 
a  continued  invasion  of  the  rights  of  an- 
other in  the  enjoyment  of  water.  The  cor- 
poration is  not  an  indispensable  party  to  a 
bill  to  restrain  the  wrong.  The  resident 
manager  may  be  made  sole  defendant. — ^Koch 
V.  Story,  47  C.  336,  341,  107  P.  1093. 

(d)  The  acts  of  an  officer  under  void 
process  are  trespasses  for  which  he  is  re- 
sponsible.—'Allison  v.  People,  6  A.  80,  39  P. 
903. 
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(B)     PLEADING.  EVIDENCE  AND  TRIAL. 

§8.    Dedaratioii»  complaint  or  petition. 

(a)  If  a  plaintiff  In  attachment  is  sued 
in  trespass  by  a  stranger  to  the  proceeding, 
he  need  not  aver  the  ground  upon  which 
the  attachment  was  issued. — Berry  v.  Hart, 
I  C.  246. 

(b)  Where  a  complaint  against  several 
defendants  charged  them  with  acting  jointly 
in  the  commission  of  certain  trespasses, 
either  through  themselves  or  others,  plaintiff 
was  not  required  to  set  out  the  evidence 
by  which  the  ultimate  facts  were  to  be 
proven,  and  a  motion  should  not  be  sus- 
tained to  require  the  complaint  to  be  made 
more  specific  because  it  did  not  designate  the 
particular  wrongful  act  done  by  each  defend- 
ant, nor  because  it  failed  to  allege  a  con- 
spiracy between  the  defendants  to  do  the 
acts  charged,  nor  because  it  failed  to  allege 
that  certain  individuals  who  were  alleged  to 
have  committed  acts  of  trespass  were  agents 
of  defendants  in  so  acting. — Commonwealth 
Co.  V.  Nunn,  17  A.  117.  67  P.  342. 

(c)  The  means  by  which  the  trespass 
was  accomplished  are  sufficiently  set  forth 
when  the  complaint  alleges  that  it  was  "by 
means  of  certain  drifts,  levels  and  other 
workings  run  by  said  defendant" — Rico- 
Aspen  Cons.  Co.  V.  EiUterprise  Co.,  56  F.  131. 

(d)  Where  the  complaint  merely  alleges 
that  these  workings  were  made  "from  the 
J.  L.  mining  claim,  adjoining  the  said  claim" 
of  plaintiff,  and  that  they  "entered  into,  un- 
derneath, upon,  and  across  the  said  claim" 
of  plaintiff,  the  court  will  grant  a  motion 
under  the  code,  sec.  60.  to  make  the  com- 
plaint more  definite  and  certain  as  to  the 
points  at  which  the  defendant  entered  plain- 
tiff's domain  and  the  extent  to  which  it  in- 
vaded it— Id. 

§  9.    Issues,  proof  and  variance. 

(a)  In  an  action  of  trespass,  if  the  locus 
in  quo  be  described  in  the  declaration,  the 
evidence  must  be  confined  to  the  place 
named. — Sullivan  v.  Clements,  1  C.  261. 

(b)  In  an  action  for  damages  for  tres- 
pass, where  plaintiff  in  his  complaint  based 
his  right  of  action  solely  upon  the  ground 
of  ownership  and  possession  of  the  land 
upon  which  the  trespass  was  alleged  to  have 
been  committed,  evidence  was  not  admissible 
of  the  assignment  .to  plaintiff  by  a  lessee  of 
the  premises  of  all  of  said  lessee's  interest 
in  the  damages  caused  by  the  trespass. — 
Mott  V.  Scott,  35  C.  68,  83  P.  779. 

(c)  On  motion  by  the  defendant  for  judg- 
ment on  the  pleadings,  in  trespass,  the  an- 
swer presented  a  defense  to  an  action  for 
original  entry,  and  the  petition  claimed  dam- 
ages for  both  the  original,  entry  and  for 
the  unlawful  use.  after  entry,  by  the  defend- 
ant: Held,  the  motion  would  denied. — Llnd- 
quest  V.  U.  P.  Ry.,  33  F.  372. 

(d)  In  trespass  de  bonis  the  plaintiff  can- 
not recover  as  upon  account  for  money  had 
and  received,  at  least  without  an  amendment 
of  the  complaint. — ^Wilson  v.  Haley  Co..  153 
U.  S.  39. 

(e)  In  trespass,  de  bonis  asportatis, 
where  the  issue  involves  the  question  as  to 
where  the  ownership  of  the  property  was, 
evidence  tending  directly  to  show  that  an  al- 


leged sale,  which  the  plaintiff  relied  on  as 
the  basis  of  his  action,  was  a  fraudulent 
sale,  is  pertinent  to  the  issue;  and  the  re- 
jection of  it  is  error. — Deitsch  v.  Wiggins. 
15  Wall.  539;   reversing.  1  C.  299. 

§  10.    Evidence. 

(a)  Where  damages  claimed  result 
through  the  frightening  away  of  guests  from 
plaintiff's  hotel  by  the  blasting  of  defendant, 
evidence  of  injuries  to  adjacent  buildings, 
caused  by  rocks  cast  upon  them  through  such 
blasting,  is  competent  as  bearing  upon  the 
reasonableness  of  the  fears  of  injury  enter- 
tained by  such  guests. — Georgetown  B.  A  L. 
R.  Co.  V.  Doyle.  9  C.  549,  13  P.  699. 

(b)  In  an  action  against  a  consolidated 
water  company,  organized  by  the  consolida- 
tion of  two  ditch  companies,  for  damages  to 
real  estate  occasioned  by  a  ditch  constructed 
by  one  of  them,  the  plaintiff  must  prove,  in 
order  to  maintain  his  action,  by  which 
branch  of  the  consolidated  company  the 
ditch  was  constructed  which  occasioned  the 
injury. — Colo.  Const  L.  A  W.  Co.  v.  Morris. 
1  A.  401,  29  P.  302. 

(c)  In  an  action  for  damages  for  remov- 
ing and  converting  houses  used  as  resi- 
dences, where  the  evidence  established  title 
in  plaintiff  to  the  lots  on  which  the  resi- 
dences stood,  plaintiff  is  presumptively  the 
owner  of  the  houses  in  the  absence  of  evi- 
dence to  the  contrary. — Pedroni  v.  Eppstein. 
17  A.  424.  68  P.  794. 

(d)  An  action  for  injury  to  lands  by 
trampling  the  same  with  cattle,  exterminate 
ing  the  alfalfa  with  which  the  land  was 
seeded.  A  witness  estimated  the  permanent 
damage  at  $10  per  acre,  because  he  could 
have  gotten  $10  per  acre  for  it,  if  seeded 
down.  There  was  no  evidence  of  the  rental 
value  of  the  land,  If  unseeded,  in  the  year  of 
the  trespass,  nor  that,  unseeded,  it  had  no 
value.  The  evidence  was  held  insufficient  to 
sustain  an  award  of  $10  per  acre.  The  evi- 
dence as  to  an  award  of  damages,  occasioned 
by  the  necessity  to  "re-seed"  the  land,  held 
too  indefinite  to  support  the  award  made. 
— Traver  v.  Dodd.  24  A.  273,  133  P.  1117. 

§  11.    Presumptions  and  burden  of  proof. 

(a)  Where  a  trespasser  admits  taking 
some  part  of  the  ore  sued  for  the  burden 
is  upon  him  to  show  how  much  of  the  total 
removed  belonged  to  himself. — ^Little  Pitts- 
burgh Consol.  Min.  Co.  v.  Little  Chief  Con. 
Min.  Co..  11  C.  223,  17  P.  760. 

§18.    Weight  and  sufficiency. 

(a)  In  this  action  for  damages  in  tres- 
pass to  realty,  it  was  held,  under  the  facts 
disclosed  by  the  record,  that  the  plaintiff 
was  entitled  to  recover. — Clifford  v.  Mason. 
6   C.  603. 

§  13.    Damages. 

(a)  In  trespass  de  bonis  the  plaintiff  may 
recover  the  highest  market  price  of  the  goods 
taken.— Deitsch  v.  Wiggins,  1  C.  300. 

(b)  For  trespasses  or  nuisances  that  are 
not  of  a  permanent  character  damages  can' 
only  be  recovered  for  the  injury  sustained 
up  to  the  time  of  the  commencement  of  the 
suit;  but  as  to  trespasses  and  nuisances  that 
are  of  a  permanent  character  a  single  re- 
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coyery  may  be  had  for  the  whole  damage  re- 
sulting from  the  act— Denver  City  Irr.  A 
Water  €k>.  y.  Middaugh,  12  C.  435,  21  P.  665. 

(c)  The  benefit  of  the  plea  and  evidence 
by  one  joint  trespasser  of  such  matter  in 
mitigation  of  damages,  there  being  but  a 
single  wrongful  taking,  should  extend  to  his 
co-trespassers  also.— Bowman  v.  Davis,  13 
C.  297,  22  P.  607. 

(d)  In  trespass  for  ore  taken  under 
claim  of  title  the  measure  of  damages  is  the 
value  of  the  ore,  less  the  cost  of  hoisting 
and  hauling  after  breaking. — Omaha  ft  Grant 
Smelting  ft  Refining  Company  v.  Tabor, 
13  C.  41,  21  P.  926;  St  Clair  v.  Cash  Gold 
Min.  ft  M.  Co.,  9  A.  235,  47  P.  466. 

(e)  In  trespass  for  ore  taken  under  claim 
of  title,  the  measure  of  damages  is  "the 
value  of  the  ore,"  the  charge  being  vague  or 
wanting  on  the  point  of  deduction. — Chees- 
man  v.  Shreeve,  40  P.  787. 

(f)  In  trespass  for  ore  taken  under  claim 
of  title  the  measure  of  damages  is  the  value 
of  the  ore  less  cost  of  breaking,  hoisting  and 
hauling. — Colo.  Cent  Co.  v.  Turck,  70  P.  295. 

§14.    Bzemplary  damages. 

(a)  Whether  exemplary  damages  shall 
be  awarded  in  an  action  of  trespass,  is  a 
question  for  the  Jury. — Kinney  v.  Williams, 
1  C.  191. 

§15.    Trial. 

(a)  In  an  action  against  an  officer  for 
wrongful  levy,  if  the  Jury  are  instructed  that 
upon  making  out  his  case,  the  plaintifE  will 
be  entitled  to  treble  damages,  the  court  can- 
not assume  that  the  damages  returned  are 
single,  and  render  Judgment  for  three  times 
the  amount — ^Wymond  v.  Amsbury,  2  C.  213. 

(b)  In  an  action  against  an  officer  for 
wrongful  levy  where  the  declaration  contains 
counts  for  treble  damages  and  a  count  in  the 
ordinary  form  for  single  damages,  a  general 
verdict  upon  all  the  counts  cannot  be  applied 
to  those  which  are  founded  upon  the  statute. 
—Id. 

(c)  In  trespass  against  an  officer  for 
wrongful  levy  treble  damages  may  be  re- 
turned by  the  Jury,  or  single  damages  may 
be  returned,  and  the  court  may  give  Judgment 
for  three  times  the  amount  so  returned. — Id. 

(d)  An  action  for  the  rental  value  of 
the  premises,  predicated  upon  the  wrongful 
possession  of  the  defendants,  should  be  dis- 
missed as  to  a  defendant  who  never  had 
possession. — McClellan  v.  Hurd,  21  C.  197,  40 
P.  446. 

(e)  Mere  negligence,  of  the  character  de- 
scribed by  the  work  "inadvertence,"  in  ascer- 
taining the  limits  of  the  lands  or  rights  of 
the  owner,  will  not  alone  sustain  a  finding 
of  that  recklessness,  fraud,  bad  faith,  knowl- 
edge, or  intent  requisite  to  establish  a  wil- 
ful trespass,  but  it  is  competent  evidence 
upon  the  issue  of  wilfulness  or  innocence. — 
Resurrection  Gold  Min.  Co.  v.  Portune  Gold 
Min.  Co.,  129  P.  669. 

TRESPASS  ON  THE  CASE. 

S  1.    In  general. 
§  1.    In  generaL 

(a)  In  action  on  the  case  for  maliciously 
resisting  a  right  to  make  entry  of  land  the 


plaintiff  must  show  that  he  is  an  appiicaa 
his  progress  made,  and  the  acts  <^  the  ij 
fendants  intermeddling. — ^Hoyt   ▼.   Macao, 
C.  113. 

TRESPASS  TO  REAL  PKOFERT7. 

See  "Trespass,"  sec  2. 

TRIAL. 

I.  Notice  op  Trial  Ain>  Pbbuicikaby  Ph 

CBEDUYGS. 

9  1.  Condition  of  cause  in  generxiL 

i  2.  Trial  of  causes  together. 

{  3.  Time  or  term  of  court  for  trial 

I  4.  Ifotice  of  trial, 

II.  Dockets,  Lists  and  Calendabs. 

i     6.    Preferred  causes. 
i     6.    Order  of  calling  and  hearing  canses 
I     7.    Disposition    of   causes    passed   6» 
continued. 

III.  CouBSB  AND  Conduct  of  Triai.  »  Gu^ 


i  8.  Regulation  in  general. 

i  9.  Presence  of  parties  and  counsel 

i  10.  Right  to  open  and  close. 

i  11.  Adjournments  pending  trial 

I  12.  Yiew  and  inspection. 

S  13.  Remarks  and  conduct  of  judge. 

§  14.  Presence  and  conduct  of  br 
standers. 

IV.    Reception  of  Evidence. 

(a)  INTBODUCnON,  OFFER   AND    ADMISSION  fff\ 

EVIDENCE  IN  GENERAI.. 

S   15.    Necessity  and  scope  of  proof. 

i   16.    Matters  of  record  in  cause. 

i  17.  Introduction  of  documentary  evi- 
dence. 

§  18.  Separation  and  exclusion  of  wit- 
nesses. 

i   19.    Offer  of  proof. 

i   20.    Showing  grounds  or  purpose 

of  admission. 

i   21.    Offer  following  objection  and 

ruling  thereon. 

S  22.  Provisional  or  conditional  admis- 
sion. 

§   23.    Effect  of  admission  of  evidence. 

I   24.    Exclusion  of  improper  evidence. 

I   26.    Cumulative  evidence. 

9   26.    Number  of  witnesses. 

9    27.    Recalling  witness. 

9   28.    Withdrawal  of  evidence. 

(b)  ORDER   OF   PROOF,    REBUTTAL    AND  tSBOnS- 

INQ    CASE. 

Order  of  admission  in  general. 
Evidence  dependent  on  preliminatT/ 

proof. 
Scope  of  evidence  in  chief. 
Evidence  in  rebuttal. 
Admission  in  rebuttal  of  evidence 

proper  in  chief. 
Evidence  in  reply  or  surrebuttal 
Re-opening   case   for  further  ew-^ 

dence. 

After  close  of  evidence. 

After  demurrer  to  evidence  or 

motion  for  nonsuit. 


29. 

30. 

31. 

82. 

83. 

84. 

86. 

36. 

37. 
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(C)     OBJlCnONS.  MOTIONS  TO  STBIKE  OUT  AND 
EXCSPnONS. 


38.  Time  for  objection. 

39.  Mode  of  making  objection,  repeti- 

tion. 

40.  Su^iciency  and  scope  of  objection, 
4L  General  or  specific. 

42.  Statement  of  grounds. 

43.  Scope  and  guesiions  raised. 

44.  Evidence  admissible  in  part. 

45.  Evidence  admissible  for  spec- 
ial purpose. 

46.  Motion  to  stHhe  out. 

47.  Evidence  admissible  in  part. 

48.  Operation  and  effect. 

49.  Effect  of  failure  to  object  or  except. 

AB6UMB1TTS   AND   CONDUCT  OF  COUNSEL. 

50.  Scope  and  effect  of  opening  state- 

ment. 

51.  Scope  and  effect  of  summing  up. 
52w    Limiting  scope  or  time  for  argu- 
ment. 

63.  Statements  as  to  facts  or  reading 

pleadingsi. 

64.   Matters  not  sustained  by  evi- 
dence. 

65.    Comments  on  evidence  or  in- 
structions. 

66.    Appeals  to  sympathy  or  preju- 
dice. 

57.  RetaliiUory  remarks. 

58.  Objections  and  exceptions. 

Taking  Cask  ob  Question  Fbom  Jubt. 

QinESnoNS    OF  LAW   OB   OF   FACT   IN   OEN- 


69.    Functions   of  judges  of   law  and 
facts  in  general. 

60.  Questions  of  law  or  of  fact,  in  gen- 

eral. 

61.    Mixed  questions  of  law  and 

fact. 

62.    Weight  and  sufficiency  of  evi- 
dence, in  general. 

63.    Credibility  of  witnesses. 

64.    Vncontroverted   facts   or   evi- 
dence. 

65.  -^—Inferences  from  evidence. 

66.    Conflicting  evidence. 

67.   Amount  of  recovery. 

68.    Withdrawal      of      particular 

counts  or  issues. 

DIBIOSSAL  OB   NONSUIT. 

69.  Nature  and  grounds  in  general. 

70.  Power  of  court. 

71.  Time  for  motion. 

72.  Form  and  requisites  of  motion. 

73.  Operation  and  effect  of  motion. 

DIB^rnON  OF  VEBDICT. 

74.  "Nature  and  grounds. 

75.   Verdict  for  defendant. 

76.   Verdict  for  plaintiff. 

77.  Fewer  of  court. 

78.  Time  for  motion. 

79.  Operation  and  effect  of  motion  or 

request. 

80.  Hearing  and  determination  of  mo- 

tion. 


82. 
83. 

84. 
86. 
86. 
87. 

88. 

89. 

(B) 

NI 

90. 
91. 
92. 
98. 

94. 
95. 

96. 
97. 
98. 

VII.    Instbuctions  to  Juby. 
(a)    pbovincb  of  coubt  and  jttby  in  gen- 

EBAL. 

i  81.  Authority  to  instruct  jury  in  gen- 
eral. 

Nature  and  scope  of  issuer. 

Comments  by  judge  on  evidence  in 
general. 

Credibility  of  witnesses. 

Inferences  from  evidence. 

Assumptions  by  judge  as  to  facts. 

Vncontroverted  facts  or  evi- 
dence. 

Opinion  or  belief  of  judge  as  to 
facts. 

Weight  and  sufficiency  of  evidence. 

NSCESSITT  AND  SUBJECT-MATTEB. 

Duty  of  judge,  in  general. 

Issues  and  theories  of  case. 

Presumptions  and  burden  of  proof. 

Determination  of  weight  and  suffi- 
ciency of  evidence. 

Purpose  and  effect  of  evidence. 

Exclusion  of  evidence  from  consid- 
eration. 

Credibility  of  witnesses. 

Matters  of  law,  in  general. 

Determination  of  amount  of  recov- 
ery. 

Assent  of  jurors  to  verdict. 

Definition  or  explanation  of  terms 

(C)      FOBM,  BKQUISITES  AND  SUFFICIENCT. 

i  101.    Written  instructions,  in  general. 

Reducing  oral  instructions  to 

writing. 

Form,  and  language,  in  general. 

Numbering  and  signing. 

Correcting. 

Repetition. 

Limiting  number  of  instructions. 

Sufficiency  as  to  subject-matter  in 
general. 

Evidence  and  matters  of  fact 

in  general. 

Weight  and  effect  of  evidence. 

Credibility  of  witnesses. 

Matters  of  law. 

Argumentative  instructions. 

Reading  or  quoting  authorities. 

Confused  or  misleading  instruc- 
tions. 

Inconsistent  or  contradictory  in- 
structions. 

Undue  prominence  of  particular 
matters. 

Instructions  correcting  previous 
erroneous  instructions  and  omis- 
sions. 

APPLICABILITY     TO    PLEADINGS     AND     EVI- 
DENCE. 

If  119.    Abstract  instructions. 

Application  of  instructions  to  case. 
Pleadings  and  issues. 

Facts  and  evidence. 

Instructions  excluding  or  ignoring 

issues,  defenses  or  evidence. 
Instructions   as   to   application   of 

personal  knowledge  of  jurors. 

(e)      BEQUESTS  OB  PBAYEBS. 

S  125.    Necessity  in  general. 
§  126.    Further  or  more  specific  instruc- 
tions. 


I   99. 
ilOO. 


1102. 

1108. 
S104. 
S105. 
1106. 
1107. 
S108. 

§109. 

5110. 
§111. 
8112. 
U13. 
S114. 
§115. 

S116. 

1117. 

$118. 


(D) 


U20. 
8121. 
8122. 
§123. 

§124. 
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1127.  Form  and  requisitet. 

1 128.  Written  requests  or  prayers, 
S  129.    Instructions  already  given. 

1 130.    Erroneous  requests. 

8131.  Manner  of  giving  instructions 
asked. 

1132.    Refusal  of  requests. 
(f)     objections  and  exceptions. 

S  133.    Right  to  ohject. 

1 134.     Time  for  objection  or  exception. 

S  136.     Taking  and  noting  exception. 

S  136.    Sufficiency  and  scope  of  exceptions 
to  instructions  given. 
'     S 137.    General  or  specific. 

§  138.    Effect  of  failure  to  object  or  except. 

(O)       CONSTRUCTION   AND   OPERATION. 

1 139.    Rules  of  construction  in  general. 

S  140.  Construction  of  particular  instruc- 
tions. 

1 141.    Inadvertent  errors  or  omissions. 

S  142.  Construction  and  effect  of  charge 
as  a  whole, 

1 143.  Error    in    instructions    cured    by 

ioitMrawal  or  giving  other  in- 
structions, 

VIII.  Custody,  Conduct  and  Deliberations 

OF  Jury. 

1 144.  Separation. 

1 146.    Taking  pleadings  to  jury  room. 

1 146.  Reading   minutes  of  or  restating 

testimony. 

1147.  Instructions    after   submission    of 

cause. 
S 148.    Communications     between     judge 

and  jury. 
8149.    Urging  or  coercing  agreement. 
S  160.    Quotient  verdict 

IX.  Verdict. 

(a)  general  verdict. 

§  151.    Verdict  defined, 

1 152.    Necessity  and  sufficiency  of  general 

verdict,  » 

S  163.    Rendition  and  reception. 

1 164.  Assent  of  required  number  of  jur- 

ors. 

1 166.  Sealed  verdict, 

i  166.  Polling  jurors. 

§  167.  Form  and  language  in  general, 

1 168.  Responsiveness  to  issues, 

1 169.  Several  counts  or  issues, 
§  160.  Certainty  in  general. 

§  161.  Amount  of  recovery. 

S  162.  Disregard  of  instructions. 

1 163.  Amendment  or  correction. 

i  164.  Construction  and  opercUion. 

1 165.  Affidavits  of  jurors  to  sustain  or 

impeach  verdict. 
§  166.    Objections  and  exceptions. 

(b)  special  interrogatories  and  findings. 
§  167.    Special  verdict  and  special  finding 

distinguished, 

1 168.    Pouter  of  jury  to  find  specially. 

§  169.  Power  and  duty  of  court  to  require 
special  findings. 

S  170.    Form  of  interrogatories. 

8171.  Failure  to  answer  interrogatories 
or  make  findings. 

§  172.  Findings  inconsistent  with  general 
verdict. 

8 173.  Amendment  or  correction  of  find- 
ings. 


X.  Trl^  by  Court. 

(a)  hearing  and  determinatiok  of  causk. 
8  174.     Trial  of  special  issues  bp  jury. 

8  176.    View  or  inspection  by  judge. 
8  176.    Reception  of  evidence. 
8177.    Rulings  on  weight  and  suffictenni 
of  evidence. 

(b)  findings  of  fact  and  ooNCLrraioNS  cf 

LAW. 

8  178.    Duty  to  mAke  in  general. 

8  179.    Sufficiency  in  general. 

8  180.  Conformity  to  pleadings,  issues  and 
proofs. 

8  181.  Failure  to  find  on  particular  ques- 
tions. 

8  182.    Defects  and  errors. 

8  188.    Amendment  or  correction. 

8184.    Construction  and  operation. 

XI.  Waiter  and  Correction  of  iBBBOuuki- 

ITDES  AND  Errors. 

8 186.  Irregularities  in  preliminary  pro- 
ceedings. 

8  186.    Irregularities  in  conduct  of  trial 

8  187.  Rulings  as  to  admissilnlity  of  evi- 
dence. 

8  188.    Admission  of  evidence, 

8  189.  Rulings  as  to  weight  and  mitHeiemcj 
of  evidence. 

8  190.    Instructions  to  jury. 

8 191.    Verdict, 

See  "Account,  Actl^m  on,"  sec  7,  "Aceonot- 
ing.  Action  for/'  sec.  10.  "Cancellaticm  or 
Instruments/'  sec.  16,  'Criminal  Law." 
XI.  "Divorce,"  sees.  22-24.  •'Homldde,- 
VIII,  "Jury,"  "Trespass,"  sec  15,  and  under 
particular  subjects. 

Conduct,  necessity  of  taking  objectkn  Ib 
lower  court,  see  "Appeal  and  Error,"  sec 
80. 

Objections  to  instructions,  as  precedent  to 
appeal,  see  "Appeal  and  Error,"  sec  91. 

Review  of  decision  dependent  cm  making  ob- 
jections in  lower  court,  see  "Ai^»eal  and 
Error,"  sec.  96. 

Specification  of  errors  in  conduct  of  trial 
see  "Appeal  and  Error,"  sec  293. 

Charge  to  jury  when  not  reyiewed,  see  '*Ap- 
peal  and  Error."  sec  361. 

Remarks  of  judge  when  harmless  error,  see 
"Appeal  and  Error."  sec  488. 

Ccmduct  of  trial  as  harmless  error,  see  "Ap- 
peal and  Error,"  sec  473. 

Conduct  of  counsel  when  harmless  error,  see 
"Appeal  and  Error,"  sec  490. 

Right  to  jury,  see  "Constitutional  Law,"  sec 
96. 

Right  to  speedy  trial,  see  "Constitutional 
Law,"  sec  108. 

In  proceedings  for  contempt,  see  "Ccmtempt,* 
sec  27. 

Jury  in  omtempt  cases,  see  "Ccmtempt,"  sec. 
28. 

In  acticm  of  ejectment,  see  "Ejectment."  m. 

Of  disputed  claims  agidnst  decedents'  estates, 
see  "Executors  and  Administrators."  set 
47. 

Of  competency  of  juror,  see  "Jury,"  sec  28. 

Trial  de  novo  of  appeals  fnm  justice  of 
peace,  see  "Justices  of  the  Peace,"  sees. 
68^. 
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Qdamns  cases,  see  "Mandamus,"  sec 

Jons  against  master  for  negligence  of 
at,  see  "Master  and   Serrant,"   sec 

tions  for  negligence,  see  "Negligence," 
(C). 

Dduct  of  Jury,  ground  for  setting  aside 
iict,  see  '"New  Trial,"  sec  11. 
HIS  by  and  against  partnership,  see 
nership,"  sec  64. 

[n  prosecution   for  perjury,  see  "Perjury," 
sec.  7. 

Demurrer  interposed  at  trial,  see  "Pleading," 
sec.  138. 

in  actions  for  quo  warranto,  see  "Quo  War- 
ranto," sec  18. 

Of  prosecutions  for  rape,  see  "Rape,"  sec  9. 

In  prosecution   for  receiylng  stolen  goods, 
see  'Tleceiying  Stolen  Qoods,"  sec.  2. 

Of  actions  of  repleyln,  see  "Replevin,"  V. 

Of  a<^ions    for    price    of   goods    sold,    see 
"Sales,"  sees.  76,  77. 

Effect  of  set-off  as  to  procedure,  see  "Setoff 
and  Counterclaim,"  sec  22. 

Of  actions  against  officers,  see  "Sheriffs  and 
Constables,"  sec  40. 

Of  actions  for  trespass,  see  "Trespass,"  II 
(B). 

In  actions  of  trover,  see  "Trover  and  Con- 
version," II  (E). 

Of  acticms   for  rescission   of  contract,  see 
'^Vendor  and  Purchaser,"  sec  20. 

Of  will  contest  upon  appeal  from  probate 
court,  see  -Wills."  sec  47. 

Of  wiU  amtests,  see  "Wills,"  III  (D). 

L    HOTICE  OF  TRIAL  AND  PRELIMINARY 
PROCEEDINGS. 

§1.   Condition  of  cause  in  generaL 

(a)  It  was  error  to  allow  a  trial  to  pro- 
ceed with  two  inconsistent  answers  by  same 
defendant  on  file  without  first  disposing  of 
motion  attacking  one  of  them  for  want  of 
authority  of  the  attorney  to  file  it.— Will- 
iams V.  Uncompahgre  Canal  Co.,  13  C.  469, 
475.  22  P.  806. 

(b)  A  cause  having  been  set  and  reached, 
the  plaintiff  may  insist  upon  a  trial  in  the 
absence  of  the  defendant,  unless  the  court 
for  good  cause  legally  established  otherwise 
direct— Hamill  v.  Hall,  4  A.  290,  36  P.  927. 

§1   Trial  of  causes  together. 

(a)  A  separate  trial  for  the  several  de- 
fendants in  a  civil  action  is  not  a  matter 
6f  right— Saint  v.  Guerrerio,  17  C.  448,  30 
P.  336. 

is.   Time  or  term  of  court  for  triaL 

(a)  The  district  court  may  prescribe  by 
mle  that  causes  once  set  for  trial  and  not 
Jieached  during  the  term,  will  be  set  without 
lu>tiee  for  the  following  term.  It  is  the 
iuty  of  counsel  to  keep  advised  of  the  dis- 
iKKltion  made  of  a  cause  once  set  down  for 
trial,  and  he  fails  therein  at  his  peril.— 
IWaWace  v.  Heitler,  62  C.  621,  123  P.  964. 

|i   Notice  of  triaL 

(a)  Where  there  is  no  rule  of  the  court 
to  tbe  contrary  a  cause  may  be  set  down  for 
trial  as  soon  as  brought  to  issue  without 


notice  to  the  parties.— Morefield  v.  Koehn, 
63  C.  367,  127  P.  234;  Welch  v.  Jepson,  13  A. 
620,  68  P.  789;  Union  Brewing  Co.  v.  Cooper, 
16  A.  66,  60  P.  946. 

(b)  An  order  setting  a  cause  for  trial 
was  on  sufilcient  notice  to  parties  whose 
counsel  were  then  present  in  court,  at  the 
hearing  of  motions  to  set  aside  a  former 
order  setting  the  trial  day,  and  for  a  contin- 
uance.—Cochrane  V.  Parker,  12  A.  169,  64  P. 
1027. 

n.    DOCKETS^  LISTS  AND  CALENDARS. 

§6.    Preferred  causes. 

(a)  If  public  interests  require  it,  a  cause 
may  be  advanced  and  a  speedy  determination 
had,  both  in  the  trial  court  and  upon  appeal. 
—Priority  of  Legislative  Appropriations,  In 
re,  19  C.  68,  34  P.  277. 

§  6.    Order  of  calling  and  hearing  causes. 

(a)  Unless  required  by  statute  or  rule 
of  court  there  is  no  necessity  that  a  cause  be 
set  down  for  trial  at  a  particular  date.  It 
must  be  assumed  that  causes  at  issue  will 
be  tried  when  reached. — Phillips  County 
Court  V.  People  ex  rel.,  66  C.  268,  133  P.  762. 

(b)  A  court  may  set  a  cause  for  trial  on 
its  own  motion,  there  being  no  code  of  stat- 
utory provision  governing  such  action. — 
Cochrane  v.  Parker,  12  A.  169,  64  P.  1027. 

§  7.  Disposition  of  causes  passed  or  continued, 
(a)  A  continuance  on  the  trial  day  to  a 
day  certain,  on  the  application  for  a  con- 
tinuance within  the  term,  was  equivalent 
to  a  further  order  setting  the  cause  for  trial 
on  such  day. — Cochrane  v.  Parker,  12  A.  169, 
64  P.  1027. 

IIL    COURSE  AND  CONDUCT  OF  TRIAL  IN 
GENERAL. 

§8.    Regulation  in  generaL 

(a)  It  is  the  duty  of  courts  to  require  the 
proceedings  in  a  cause  to  be  conducted  ac- 
cording to  the  rules  of  law  and  to  protect 
the  rights  of  litigants.— Smith  v.  People,  8 
C.  467,  8  P.  920. 

(b)  It  made  a  mistrial  for  the  court  to 
allow  the  trial  of  a  side  issue  to  be  at  the 
same  time  and  on  the  same  evidence  as  the 
merits  of  the  case. — ^Williams  v.  Uncom- 
pahgre Canal  Co.,  13  C.  469,  476,  22  P.  806. 

(c)  A  trial  judge  should  permit  counsel 
to  try  their  own  cases,  and  allow  them,  with- 
in reasonable  limits,  sufilcient  time  to  exam- 
ine witnesses  and  to  introduce  testimony  so 
that  the  case  may  be  fairly  presented  on 
both  sides.— Boldenweck  v.  BuUis,  40  C.  263, 
90  P.  634. 

(d)  The  conduct  of  the  trial  and  control 
of  counsel  is  so  fully  within  the  discretion 
of  the  trial  court,  that  its  action  in  this  re- 
spect will  not  be  reviewed  unless  it  is 
manifest  that  discretion  has  been  abused. — 
Pelt  V.  Cleghom,  2  A.  4,  29  P.  813;  Hill  v. 
Colo.  Nat.  Bank,  2  A.  324,  30  P.  489. 

(e)  In  a  special  proceeding  where  the 
constitution,  code  and  statutes  controlling 
proceedings,  are  silent  as  to  the  mode  of 
trial,  it  should  be  in  accordance  with  the 
usage   and   practice   prevailing   before   the 
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adoption  of  the  constitution,  code  or  stat- 
ute. In  case  there  is  no  previous  usage  or 
practice,  the  proceedings,  including  the  mode 
of  trial,  would  come  within  the  provisions  of 
the  statute  declaring  that  the  common  law 
of  England,  so  far  as  applicable,  shall  be 
the  rule  of  decision  and  be  considered  of  full 
force. — Clough  v.  Clough,  10  A.  438,  61  P. 
618. 

§9.    Presence  of  parties  and  coansel. 

(a)  A  plaintiff  has  the  right  to  be  pres- 
ent at  the  trial,  notwithstanding  his  personal 
appearance,  by  reason  of  the  injuries  com- 
plained of  and  disease,  may  be  such  as  to 
excite  sympathy. — Denver,  T.  A  Pt.  W.  Ry. 
Co.  V.  Smock.  23  C.  466,  48  P.  681. 

§10.    Right  to  Open  and  dose. 

(a)  When  the  plaintiff  holds  the  aflElrm- 
ative  of  any  one  of  several  issues,  he  is  en- 
titled to  begin  and  reply.— Huston  v.  Plato, 
3  C.  402. 

(b)  Where  the  only  defense  pleaded  con- 
sists of  affirmative  averments  of  new  mat- 
ter, the  burden  of  the  issue  rests  upon  the 
defendant,  and  he  is  entitled  to  open  and 
close  the  evidence  and  argument  at  the 
trial.— Fairbanks  v.  Irwin,  15  C.  366,  26  P. 
701;  Cheesman  v.  Hart,  42  F.  98. 

(c)  Unless  the  answer  admits  the  whole 
of  plaintiffs  case  he  will  have  the  right  to 
open  and  close. — Teller  v.  Ferguson,  24  C. 
432,  61  P.  429. 

(d)  In  an  action  to  recover  the  value  of 
mining  stock,  plaintifE  alleged  that  she  de- 
livered the  same  for  sale  to  defendant  un- 
der an  agreement  that  the  proceeds,  less  his 
fee,  were  to  be  turned  over  to  her.  Defend- 
ant admitted  the  delivery  and  the  sale,  but 
alleged  that  the  contract  was  that  he  should 
invest  the  proceeds  in  such  mining  stocks 
as  in  his  Judgment  were  safe,  that  he  did 
80  invest,  and  that  plaintifE  approved.  Held, 
that  the  burden  was  on  plaintiff,  which  en- 
titled her  to  open  and  close.— Macderm  id  v. 
Watkins,  41  C.  231,  92  P.  701. 

(e)  In  an  action  on  a  note  by  the  trans- 
feree, an  affirmative  defense  and  counter^ 
claim  virtually  admitted  all  the  allegations 
of  the  complaint,  but  a  separate  defense, 
while  admitting  the  note's  execution  and 
non-payment,  denied  the  indorsement  and 
transfer  to  plaintiff,  and  such  denial  was 
not  waived  by  defendant.  Held,  that  the 
burden  was  on  plaintiff  to  prove  his  owner- 
ship, and  it  was  not  error  to  refuse  per- 
mission to  defendant  to  open  and  close  in 
introducing  evidence  and  addressing  the 
jury.— Mastin  v.  Bartholomew,  41  C.  328.  92 
P.   682. 

(f)  When  the  onus  is  on  the  plaintiff 
as  to  any  one  of  the  causes  of  action  em- 
braced in  the  complaint,  the  defendant  can 
have  no  absolute  right  to  open  and  close  the 
case  to  the  jury.— Filby  v.  Turner,  9  A.  202, 
47  P.  1037. 

(g)  The  right  to  open  and  close  is  a  sub- 
stantial right  To  confer  the  right  upon  one 
not  entitled  to  It,  or  impose  the  duty  upon 
one  not  under  the  duty,  is  error.— Little  v. 
Little.  23  A.  618,  130  P.  1022. 

(h)  In  trespass  for  taking  ore  from  plain- 
tiff's mining  claim,  where  the  defendant  ad- 
mite  the  taking  and  seeks  to  justify  it  and 


the  only  evidence  necessary  to  make  out  g 
prima  facie  case  for  the  plaintiffs  is  tM 
production  of  his  patent,  and  proof  of  tfas 
quantity  and  value  of  the  ore  taken,  it  ^ 
prefer  to  allow  the  defendants  to  open  aad 
close  the  argument  to  the  jury;  the  bunta 
of  proof  on  the  main  issue  in  the  case  being 
on  him. — Cheesman  v.  Hart,  42  F.  98. 

§11.    Adjournments  pending  triaL 

(a)  For  tl^e  court,  pending  ,tie  consider- 
ation of  a  motion  in  the  case,  vid  whidi 
has  been  taken  under  advisement,  to  take 
up,  try  and  render  Judgment  in  another 
case  (being  a  divorce  suit  in  which  there 
may  have  existed  some  elements  of  urgency), 
amounte  to  no  more  than  irregularity. — ^Al- 
den  V.  Carpenter,  7  C.  87,  1  P.  904. 

(b)  In  a  proceeding  to  condemn  land 
under  the  eminent  domain  act,  the  coort 
suspended  the  trial  and  took  from  the  box 
the  members  composing  the  Jury  and  em- 
panelled them  as  another  Jury  to  try  a  di- 
vorce case.  Held,  not  reversible  error  in  tlia 
absence  of  a  showing  of  prejudice,  but  the 
practice  is  disapproved. — ^LolofF  v.  Sterling, 
31  C.  102.  71  P.  1113. 

§  18.    View  and  inspection. 

(a)  In  the  trial  of  a  cause  the  jury  are 
to  hear  the  testimony;  an  inspection  is  al- 
lowed only  in  special  cases,  and  generally 
only  by  the  consent  of  both  partis.—  8mitk 
V.  Mayer,  8  C.  207. 

(b)  It  is  in  the  discreUon  of  the  trial 
court  to  grant  or  refuse  a  request  to  have 
the  Jury  view  the  premises  of  property  la 
litigation.— Saint  v.  Guerrerio,  17  C.  448,  31 
P.  336. 

(c)  An  inspection  of  mine  by  jury,  there 
being  no  special  instruction  as  to  examia- 
ation  of  any  particular  working,  it  is  not 
matter  of  reversal  that  certain  of  the  jurors 
did  not  examine  certain  of  the  shafts.  What 
they  wish  to  examine  is  left  to  thiir  dis- 
cretion.— Seals  V.  Cone,  27  C.  473,  62  P.  S48, 

(d)  Where  a  view  of  the  prop(»ed  right 
of  way  by  the  Jury  was  directed  by  the  court, 
it  was  ernnr  to  appoint  guides  to  aid  the 
Jury  in  their  view.  No  other  perscm  Uiao 
the  bailiff  in  charge  is  allowed  to  accom- 
pany the  Jury  on  their  view  of  the  premises. 
— Colorado  Fuel  ft  Iron  Co.  v.  Four  Blile  R. 
Co.,  29  C.  92,  66  P.  902. 

(e)  In  an  adverse  suit  the  appointment 
of  one  of  the  parties  to  the  action  as  ooe 
of  the  guides  to  accompany  the  Jury  while 
viewing  the  premises  is  not  an  abuse  of 
discretion,  and  is  no  ground  of  objection  to 
the  verdict  and  Judgment — ^Wilson  v.  Har- 
nette,  32  C.  172,  76  P.  396. 

(f)  Plaintiff  complaining  of  an  hijary 
which  she  attributed  to  the  sudden  starting 
of  one  of  defendant's  cars,  upon  which  she 
was  a  passenger,  and  defendant  contending 
that  the  car  could  not  possibly  make  a  sad- 
den start,  it  was  held  discretionary  with 
the  trial  court  to  allow  or  refuse  the  appli- 
cation of  the  defendant  that  the  Jury  should 
be  sent  to  view  the  car. — Colorado  Springs  k 
I.  R.  Ca  V.  Allen.  48  C.  4, 108  P.  990;  Greeley 
Irr.  Co.  V.  Von  Trotha,  48  C.  12,  108  P.  986. 

§  18.    Semarks  and  conduct  of  judge. 

(a)    On  examination  of  a  witness  ss  to 
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his  competency  to  testify  on  certain  points 
or  as  to  matters  preliminary  to  reception 
of  document,  the  court  has  the  right  to  in- 
terrogate and  even  to  recall  the  witness. — 
Kansas  Pac.  R.  Co.  v.  MUler,  2  C.  442;  Keith 
V.  Wells,  14  C.  321,  23  P.  991. 

(h)  Unless  it  be  shown  that  a  party  tes- 
tifying in  his  own  behalf  was  actually  preju- 
diced by  the  participation  of  the  court  in 
his  direct  and  cross-examination,  such  fact 
cannot  be  relied  on  as  error. — Baur  y.  Beall, 
14  C.  383,  23  P.  345. 

(c)  The  decree  cannot  be  disturbed  by 
reason  of  any  statements  made  by  the  judge 
at  time  of  pronouncing  it  on  subjects  outside 
those  upon  the  consideration  of  which  the  de- 
cree was  based. — Sprague  v.  Locke,  1  A.  171, 
28  P.  142. 

(d)  The  judge  presiding  in  a  litigated 
cause  should  exercise  great  caution  and  self- 
restraint  in  the  exercise  of  his  authority. 
In  an  action  for  negligence,  in  which,  at 
the  end  of  a  trial  occupying  two  days  the 
plaintiff  recovered  a  verdict,  the  judge  pre- 
siding, on  the  first  day  of  the  trial,  called 
before  him  two  witnesses  who  had  been  ex- 
amined for  the  defense,  denounced  them  as 
wilful  perjurers  and  ordered  them  to  give 
bail  to  answer  to  that  charge.  The  jury  had 
been  excused,  but  this  proceeding  was  had  in 
the  presence  of  the  parties,  their  counsel, 
and  all  connected  with  the  cause,  and  an  ac- 
count of  it  was  published  in  one  of  the  news- 
papers of  the  city  on  the  same  evening.  The 
evidence  of  negligence  was  vague  and  un- 
satisfactory. The  defense  gave  no  satisfac- 
tory explanation  of  the  circumstances  shown 
in  the  testimony  for  the  plaintiff.  Consid- 
ering that  the  drastic  action  of  his  honor 
must  have  had  the  effect  not  only  to  terror- 
ize the  witnesses  in  question,  but  to  overawe 
other  witnesses  whom  the  defendant  might 
have  desired  to  call,  and  that  thereby  the 
defendant  might  have  suffered  prejudice,  the 
judgment  was  reversed,  and  a  new  trial 
awarded.— Hill  v.  Sullivan,  24  A.  86,  131 
P.  1040. 

§14.    Presence  and  conduct  of  bystanders. 

(a)  Applause  of  audience  in  connection 
with  oratorical  adventure  of  counsel,  beyond 
the  evidence,  considered  grounds  fbr  reversal. 
—Grant  v.  Vamey,  21  C.  329,  40  P.  771. 

(b)  There  is  no  rule  of  law  which  makes 
it  obligatory  to  exclude  a  party's  wife  and 
children  from  the  court  room. — Denver,  T. 
ft  Ft.  W.  R.  Co.  V.  Smock,  23  C.  456,  460, 
48  P.  681. 

IV.    RECEPTION  OF  EVIDENCE. 

(A)  INTRODUCTION,  OFFER,  AND  AD- 
MISSION OF  EVIDENCE  IN  GEN- 
ERAL. 

§  15.    Necessity  and  scope  of  proof. 

(a)  The  burden  of  proof  of  a  fact  is  upon 
him  who  afBrms  it.— Little  Pittsburgh  Con- 
Bol.  Min.  Co.  V.  Little  Chief  Con.  Mln.  Co., 
11  C.  228,  17  f.  760;  Landt  v.  Major,  2  A. 
661,  31  P.  624. 

(b)  It  is  the  policy  of  the  law  to  admit 
evidence  unless  a  valid  objection  to  it  is 
clearly  shown.  Where  no  specific  objection 
is  interposed,  the  rule  is  that  the  evidence 


should  be  admitted,  if  it  is  competent  upon 
any  possible  circumstances  of  the  case. — 
Lothrop  V.  Roberts.  16  C.  250,  27  P.  698. 

(c)  In  a  suit  by  a  third  party  to  cancel 
a  contract  for  paving  streets,  made  by  a 
municipality  with  one  of  the  defendants,  on 
an  application  for  temporary  injunction, 
when  the  court,  from  a  reading  of  the  com- 
plaint, entertained  suspicions  of  a  lack  of 
good  faith  of  plaintiff,  it  was  justified  in  re- 
quiring plaintiff  to  first  show  by  evidence  his 
good  faith  in  prosecuting  the  suit  before 
hearing  other  testimony. — People  ex  rel. 
Denison  v.  Butler,  24  C.  401,  51  P.  510. 

(d)  Complainjt  for  an  injury  attributed 
to  the  negligence  of  defendant,  an  inn-keeper, 
in  providing  for  plaintiff,  a  guest  at  his 
hotel,  a  defective  chair,  alleged  that  the 
defect  was  ''known  to  defendant,"  before  and 
at  the  time,  etc.  Held,  to  admit  evidence 
that  the  defendant  would  have  known  of  the 
defect,  if  reasonably  diligent. — Burchmore 
V.  Antlers  Hotel  Co.,  54  C.  314,  130  P.  846. 

(e)  I  Unit  of  enquiry  as  to  extent  of  ex- 
perience cf  plaintiff  (an  attorney  suing  for 
fees)  in  considering  cases  similar  to  that  on 
which  he  rendered  service. — Willard  v.  Wil- 
liams, 10  A.  140,  50  P.  207. 

(f)  The  matter  in  issue  in  an  action  is 
the  ultimate  fact  or  state  of  facts  in  dispute 
upon  which  the  verdict  or  finding  is  based, 
and  not  the  facts  offered  in  evidence  to  es- 
tablish such  ultimate  fact. — Campbell  v. 
Milliken,  20  A.  299,  78  P.  620. 

§  16.    Matters  of  record  in  cause. 

(a)  Where  a  judgment  relied  upon  as 
res  judicata  is  set  forth  with  sufficient  full- 
ness in  the  answer  and  admitted  by  the 
replication,  it  becomes  a  fact  in  the  case, 
and  need  not  be  formally  offered  in  evidence. 
— Moorhead  v.  Erie  Min.  ft  Mill.  Co.,  43  C. 
408,  413,  96  P.  263. 

§  17.    Introduction  of  documentary  evidence, 
(a)     A  party  cannot  by  motion  compel  his 
opponent  to  introduce  letters  in   evidence, 
but  should  offer  them  in  evidence  himself. 
—Rice  V.  Williams,  18  A.  330,  71  P.  433, 

§18.    Separation  and  exclusion  of  witnesses. 

(a)  Violation  by  a  witness  of  a  rule  of 
exclusion  is  not  cause  for  refusing  to  allow 
the  witness  to  testify,  in  the  absence  of  a 
showing  that  such  violation  was  with  the 
consent  of  the  party  calling  the  witness,  or 
that  the  witness  was  closely  related  to  that 
party. — ^Behrman  v.  Terry,  31  C.  155,  71  P. 
1118. 

(b)  The  discretion  of  the  court  in  re- 
fusing to  permit  defendant's  daughter  to  tes- 
tify after  her  violation  of  a  rule  excluding 
witnesses  from  the  court  room  will  not  be 
disturbed,  though  defendant's  counsel,  by 
affidavit,  purged  himself  of  knowledge  of  the 
violation,  no  similar  affidavit  having  been 
made  by  defendant. — ^Hennessey  v.  Bamett, 
12  A.  254,  55  P.  197. 

(c)  Where  a  witness  disobeys  the  rule 
excluding  witnesses  from  the  court  room 
during  the  trial,  with  the  knowledge  and 
consent  of  the  party  seeking  to  introduce 
such  witness,  the  court  may  in  its  discretion 
refuse  to  permit  such  witness  to  testify  in 
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the  case.— Kelly  v.  Atkins.  14  A.  208,  69  P. 
841. 

§19.    Offer  of  proof. 

(a)  It  is  not  error  for  the  court  to  re- 
fuse to  answer  counsel's  request  as  to 
whether  or  not  he  is  required  to  introduce 
certain  evidence. — Bushnell  v.  Crooke  Min. 
ft  Sm.  Co.,  12  C.  247,  252,  21  P.  931. 

(b)  Where  an  offer  of  proof  is  made,  only 
a  part  of  which  is  competent,  the  court  may 
properly  reject  the  whole. — Davis  Photo 
Stock  Co.  V.  Photo  Jewelry  Mfg.  Co.,  47  C. 
68,  104  P.  389. 

§20.    Showing  grounds  or  purpose  of  ad- 
mission. 

(a)  Where  objection  is  made  to  a  ques- 
tion and  it  is  impossible  to  say  from  the 
question  whether  the  answer  will  be  material 
or  relevant  to  the  issues,  it  is  the  duty  of 
the  party  seeking  to  produce  the  testimony 
to  state  what  he  proposes  to  prove  by  the 
witness,  and,  if  necessary,  to  connect  the 
evidence  proposed  with  other  proof,  from 
which  its  relevancy  or  materiality  will  ap- 
pear, and  in  the  absence  of  such  statement 
or  offer  it  is  not  error  to  reject  the  evidence. 
— Parwell  Co.  v.  McGraw,  13  A.  467,  59  P. 
231;  De  St  Aubin  v.  Field,  27  C.  414,  62  P. 
199. 

(b)  Questions  as  to  attempted  prior  sale 
or  offer  to  sell,  and  valuations  on  an  issue 
of  fraud  in  an  attachment  case,  belong  to 
the  above  mentioned  class. — Farwell  Co.  v. 
McGraw,  13  A.  467,  69  P.  231. 


§21. 


—  Offer  following  objection  and  ruling 
thereon. 


(a)  In  an  action  of  ejectment,  where  the 
trial  court  excluded  a  tax  deed  relied  upon 
by  defendant  to  show  title  in  himself,  solely 
upon  the  ground  that  such  deed  was  void 
upon  its  face,  it  was  not  incumbent  upon 
defendant  to  offer  proof  showing  that,  before 
the  deed  was  issued,  the  statutory  notice  of 
when  the  time  for  redemption  would  expire 
was  given,  or  that  the  assessed  valuation 
was  less  than  five  hundred  dollars. — Treas- 
ury Tunnel  Mln.  ft  Red.  Co.  v.  Gregory,  38 
C.  212,  88  P.  445. 

(b)  The  exclusion  of  evidence  incompe- 
tent when  offered,  for  want  of  the  proper 
foundation  laid,  does  not  become  erroneous 
by  subsequently  laying  the  foundation,  with- 
out again  offering  the  evidence. — Tritch  v. 
Perry,  48  C.  339,  343,  108  P.  981. 

(c)  Where  a  writing  offered  in  evidence 
is  objected  to,  upon  grounds  which  go  to 
the  whole  of  the  document,  and  counsel  for 
the  party,  in  making  the  offer,  is  of  the 
opinion  that  as  to  some  part  the  paper  is 
admissible,  it  is  his  duty  to  indicate  this  to 
the  Judge  presiding,  and,  if  he  fail  in  this 
duty,  he  is  not  at  liberty  to  afterwards  as- 
sign error  upon  ruling  of  the  court  exclud- 
ing the  whole  document. — Mutual  Life  Ins. 
Co.  V.  Good,  25  A,  204,  136  P.  821. 

§22.    Provisional  or  conditional  admission. 

(a)  It  is  bad  practice  for  a  trial  court 
to  admit  incompetent  evidence  before  a  Jury, 
relying  upon  its  right  to  strike  out. — McKee 
V.  Bassick  Min.  Co.,  8  C.  392,  8  P.  561. 

(b)  The  competency  of  evidence  should, 


if  practicable,  be  determined  prior  to  fta  « 
mission,  even  though  the  trial  be  tlienfe 
prolonged.  It  will  be  presumed  that  till 
courts  are  cautious  in  exercising  the  rigi 
to  admit  evidence  conditionally,  and,  onla 
there  be  apparent  misconduct,  this  cod 
ought  not  to  interfere.— Id.  | 

(c)  The  practice  of  putting  improper  te^ 
timony  before  the  Jury  and  afterwards  w^ 
drawing  it  cannot  be  too  severely  criticisal 
— ^Tourtelotte  v.  Brown,  4  A.  377,  86  P.  TZT 

§28.    Effect  of  admission  of  evidence. 

(a)     When  a  party,  by  one  witness,  h 
introduced  certain  testimony,  he  is  not  n< 
essarily  bound  thereby,  but  may  give  co 
tradictory  testimony  by  another  witness  u 
witnesses,  and  may  thereafter  in  argumeni 
claim  the  benefit  of  the  more  favorable  por 
tion  of  such  contradictory  testimony. — ^Bab 
cock  V.  People,  13  C.  515,  22  P.  817. 

§  24.    Exclusion  of  improper  evidence. 

(a)  A  defendant  cannot  be  required  U 
meet  and  overcome  evidence  not  responsivtt 
to  the  pleadings.— Thomas  v.  Biackey,  3  C 
390. 

(b)  It  is  a  familiar  rule  that  evidaue 
cannot  be  given  of  facts  not  alleged  in  the 
pleadings,  and  that  neither  admissions  nor 
stipulations  can  make  a  case  broader  than 
it  is  by  allegation.  Neither  can  a  party  have 
relief  beyond  what  the  averments  of  his 
pleadings  entitle  him, — Tucker  v.  Parks,  7 
C.  62,  1  P.  427. 

§  2S.    Cumulative  evidence. 

(a)  Evidence,  which  in  connection  with 
other  evidence  offered,  tends  to  make  out 
a  defense,  is  properly  receivable,  though  it 
may  not  itself  prove  all  the  facts  necessary 
to  constitute  a  defense. — ^Deitsch  v.  Wiggins. 
15  Wall.  539;  revershig  1  C.  299. 

(b)  The  court  may  exclude  evidence 
which  is  merely  in  repetition  of  that  already 
received,  and  so  will  unnecessarily  encumber 
the  record.— Allen  v.  Shires,  47  C.  433,  107 
P.  1070. 

(c)  It  is  not  erroneous  to  sustain  an  ob- 
jection to  a  question,  the  only  effect  of  whidi 
would  be  to  cause  the  witness  to  repeat  his 
testimony. — ^Hallack,  Sayre-Newton  lAr.  Co. 
V.  Blake,  4  A.  486,  36  P.  554. 

(d)  The  exclusion  of  a  competent  wit- 
ness offered  to  establish  material  matter  is 
error,  even  though  another  witness  testifies 
to  the  same  matter.  It  will  not  be  assnmed 
that  the  witness  excluded  would  have  merely 
corroborated  the  one  examined.  It  migbt 
well  be  that  he  would  have  remembered 
some  things  which  had  escaped  the  memory 
of  the  other. — ^Fagan  v.  Troutman,  25  A.  2St 
138  P.  442. 

§  26.    Number  of  witnesses. 

(a)  The  plaintiff  may  show  distinct  bets 
by  different  witnesses  to  sustain  his  action 
— he  cannot  be  required  to  make  out  his 
entire  case  by  one  witness. — Buck  v.  Smitii. 
2  C.  600. 

(b)  The  court  may  limit  the  number  of 
experts  that  may  be  called  upon  the  trial 
— Huett  V.  Clark,  4  A.  231,  35  P.  671. 

(c)  It  is  within  the  discretion  of  the 
trial  court  to  limit  the  number  of  witnesses 
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who  may  be  allowed  to  testify  upon  a  given 
point— Outcalt  v.  Johnston,  9  A.  619,  49  P. 
1068. 

§  S7.    Secalling  witness. 

(a)  The  recalling  a  witness  is  a  matter 
within  the  discretion  of  the  court  below  and 
can  not  be  assigned  for  error. — Schaefer  v. 
Gildea,  3  C.  16. 

§  88.    Withdrawal  of  evidence. 

(a)  If  evidence  not  pertinent  to  the  is- 
sue is  given  to  the  jury,  the  court  may,  upon 
motion,  withdraw  it — Christian  v.  Tucker, 
1  C.  49. 

(B)  ORDER  OP  PROOF,  REBUTTAL  AND 
REOPENING  CASE. 

§  89.    Order  of  admission  in  general. 

(a)  The  order  in  which  testimony  shall 
be  introduced,  rests  in  the  discretion  of  the 
court  in  which  the  cause  is  tried. — Browne 
V.  Steck,  2  C.  70;  Liss  v.  Wilcoxen,  2  C.  85; 
Lee  Silver  Min.  Co.  v.  Englebach,  18  C.  106, 
31  P.  771;  Kindel  v.  Le  Bert,  23  C.  385,  48 
P.  641;  People  ex  rel.  Denison  v.  Butler,  24 
C.  401,  51  P.  510;  Newkirk  v.  Noble,  8  A. 
276.  46  P.  15;  LusUg  v.  McCulloch,  10  A. 
41,  50  P.  48;  Burnell  v.  Morrison,  46  C.  533. 
105  P.  876;  Koch  v.  City  and  County  of  Den- 
ver, 24  A.  406,  183  P.  1J19. 

(b)  The  refusal  of  the  court  to  permit 
the  defendant  to  interfere  with  the  usual 
course  of  a  trial,  by  breaking  in  upon  the 
plaintiffs  case,  and  interposing  a  defense 
before  the  plaintifE  has  rested,  is  not  assign- 
able for  error.— Huston  v.  Plato,  3  C.  402. 

(c)  In  the  trial  of  an  adverse  mining 
suit  it  is  not  error  for  the  court  to  decline 
to  direct  counsel  for  the  defendant  as  to  the 
order  in  which  he  should  produce  certain 
of  his  proofs. — Bushnell  v.  Crooke  Min.  ft 
Sm.  Co.,  12  C.  247,  21  P.  931. 

§  30.    Evidence  dependent  on  preliminary  proof. 

(a)  The  order  of  proof  is  largely  in  the 
discretion  of  the  trial  court,  and  it  was  not 
error  to  refuse  to  permit  parol  testimony  as 
to  the  location  of  the  comer  of  a  mining 
claim  to  explain  a  latent  ambiguity  in  the 
location  certificate  before  the  location  cer- 
tificate had  been  offered  in  evidence. — San 
Miguel  Consol.  Gold  M.  Co.  v.  Bonner,  33 
C.  207,  79  P.  1026. 

(b)  A  tax  deed  Is  not  admissible  in  evi- 
dence to  establish  title  to  real  estate  unless 
it  be  first  proven  that,  before  the  deed  was  is- 
sued, either  the  statutory  notice  was  given  of 
when  the  time  for  redemption  would  expire, 
or  that  the  assessed  valuation  was  less  than 
five  hundred  dollars;  but  the  order  of  proof 
is  not  important,  and  the  deed  should  be 
received  and  considered,  unless  it  appears 
from  the  deed  itself  that  it  is  void,  whenever 
the  required  proof  is  made.  The  offer  of  an 
instrument  with  the  statement  that  the  nec- 
essary proof  will  follow,  is  not  objectionable. 
— Treasury  Tunnel  Min.  ft  Red.  Co.  v.  Greg- 
ory, 88  a  212,  88  P.  445. 

§81.    Scope  of  evidence  in  chief. 

(a)  Whether  a  plaintiff  shall  be  allowed 
to  anticipate  the  defense  of  his  adversary, 
OAd  Uk  tSe  opening  put  in  evidence^  which 


might  well  be  reserved  for  rebuttal,  is  so 
far  in  the  discretion  of  the  court  at  the  trial, 
that  the  Judgment  will  not,  for  that  reason, 
be  disturbed,  unless  it  appears  to  have  been 
prejudicial  to  the  defendant — Machette  v. 
Wanless,  2  C.  169. 

(b)  The  plaintiff  in  ejectment  is  not  to 
anticipate  the  defense,  and  put  in  evidence 
assailing  the  conveyances  under  which  the 
defendant  is  supposed  to  claim. — Allen  v. 
Shires,  47  C.  433,  107  P.  1070. 

§88.    Evidence  in  rebuttal. 

(a)  The  rejection  of  testimony,  offered  in 
rebuttal,  to  prove  facts  testified  to  in  chief 
by  witnesses  for  the  same  party,  is  not  er- 
ror.—Mouat  V.  Hildebrand,  15  C.  382,  24  P. 
1042;  Frisholm  v.  Pitzgerald,  25  C.  290,  63 
P.  1109. 

(b)  Where  plaintifE  sued  on  a  promissory 
note  and  defendant  answered  that  he  had 
paid  a  joint  note  of  plaintiff  and  defendant 
which  he  claimed  as  a  set-off,  and  plaintiff 
replied  averring  a  settlement  in  full  between 
the  parties,  including  the  joint  note,  and 
that  on  settlement  it  was  determined  and 
agreed  that  the  amount  due  plaintiff  from 
defendant  was  the  same  as  the  sum  named 
in  the  note  sued  on,  and  defendant  testified 
in  his  own  behalf  that  plaintiff  had  in  no 
way  paid  any  part  of  the  joint  note  claimed 
as  a  set-off.  it  was  not  improper  for  plain- 
tiff's counsel  on  cross-examination  to  ask  the 
defendant  if  it  was  not  included  in  the  set- 
tlement averred  in  plaintiff's  replication. — 
Sheridan  v.  Patterson.  34  C.  267.  82  P.  639. 

(c)  In  an  action  on  a  life  insurance  pol- 
icy brought  after  the  expiration  of  the  time 
allowed  in  a  limitation  clause  therein,  evi- 
dence upon  the  part  of  plaintiff  to  the  effect 
that  the  local  agent  represented  to  her  that 
the  company  would  probably  pay  the  claim 
and  that  a  proposition  was  then  pending,  is 
admissible  for  the  purpose  of  showing  the 
reason  for  not  bringing  the  action  sooner; 
and  the  admission  of  testimony  eiven  by 
plaintiff's  counsel  in  rebuttal,  in  regard  to 
a  conversation  with  such  agent,  which 
tended  to  show  a  waiver,  the  latter  not  tes- 
tifying:, was  not  abuse  of  discretion;  nor 
was  the  evidence  of  plaintiff  inadmissible, 
which  went  to  show  the  expense  she  had  in- 
curred by  furnishing  additional  proof  of 
death  demanded  by  the  company  after  It  was 
in  possession  of  proofs  showing  that  the  in- 
sured died  of  consumption,  for  such  evidence 
tended  to  show  the  waiver  by  defendant  of 
a  warranty  claim  as  to  health  of  insured. — 
Prudential  Ins.  Co.  of  Amer.  v.  Hummer,  36 
C    208    84  P.  61. 

(d)  *  In  an  action  against  a  street  rail- 
way company  for  an  injury  to  a  passenger, 
attributed  to  negligence  in  the  management 
of  the  trolley  rope,  the  defendant  gave  evi- 
dence, not  limited  as  to  time,  in  respect  to 
what  had  been  usual  and  customary  in  the 
management  of  these  rop*>s.  Testimony  as 
to  the  same  matter,  as  existine  at  the  time 
of  the  trial,  was  held  properly  received  in 
rebuttal. — Denver  City  Tramway  Co.  v.  Hills. 
50  C.  328,  338,  116  P.  125. 

(e)  Defendant,  in  order  to  show  a  reason 
for  advancements  alleged  in  his  counter- 
claim to  have  been  made  to  the  plaintiff, 
gave  evid^ence  tending  to  show  thajL  the  plain- 
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tift  was  without  means  and  in  need  of  assist- 
ance. Held,  that  the  testimony  by  the  plain- 
tiff that  at  that  time  she  owned  property  in 
another  country,  received  rents  therefrom, 
and  was  otherwise  a  woman  of  means,  was 
competent  to  rebut  the  plaintirs  evidence 
upon  that  point—Pilby  v.  Turner,  9  A.  202, 
47  P.  1037. 

§88.    Admission  in  rebuttal  of  evidence  proper 
in  chief. 

(a)  Instance  of  allowance  of  further  cir- 
cumstantial evidence  in  rebuttal  instead  of 
in  chief  in  proving  fact  of  negligent  railroad 
bridge  construction.—Kansas  Pac.  R.  Co.  v. 
Miller,  2  C.  442. 

(b)  Regularly,  when  the  burden  of  proof 
lies  with  the  plaintiff,  he  should  be  required 
to  develop  his  whole  case  in  the  opening. 
But  it  is  within  the  discretion  of  the  court 
to  receive  in  rebuttal  evidence  which  in 
strictness  ought  to  have  been  produced  in 
chief. — Smith  v.  Mayer,  3  C.  207;  Bucking- 
ham V.  Harris,  10  C.  456, 15  P.  817;  Greenlaw 
Lumber  A  Timber  Co.  v.  Chambers,  46  C. 
587,  105  P.  1091;  Beach  v.  Schroeder,  47  C. 
312,  317.  107  P.  271;  Charles  v.  Varian.  4  A. 
227,  35  P.  672;  Union  Pacific,  D.  A  G.  R.  Co. 
V.  Perkins,  7  A.  184,  42  P.  1047. 

(c)  The  court  may,  in  its  discretion,  al- 
low the  usual  order  of  introducing  testimony 
to  be  departed  from.  When  the  defense  re- 
lies upon  expert  testimony,  it  is  entitled  to 
put  it  in  after  all  the  evidence  bearing  on 
the  question  offered  by  plaintiff.  And  if 
the  court  allows  plaintiff  to  vary  the  state 
of  facts  after  the  expert  testimony  has  been 
heard,  the  expert  witnesses  may  be  recalled. 
If  no  offer  to  recall  them  be  made,  the  case 
will  not  be  reversed. — Denver  v.  Dunsmore,  7 
C.  328,  3  P.  705. 

(d)  It  is  not  such  an  abuse  of  discretion 
as  requires  a  reversal,  that  the  court  below 
permitted  the  plaintiff  on  rebuttal  to  correct 
his  evidence  given  in  chief,  although  it 
amounts  to  a  contradiction  thereof. — De  Re- 
mer  v.  Parker,  19  C.  242,  34  P.  980. 

(e)  In  an  adverse  suit  between  two  con- 
flicting mining  claims  on  the  issue  as  to 
whether  mineral  had  been  discovered  on  the 
adverse  claim,  where  the  plaintiff  introduced 
evidence  in  chief  tending  to  prove  the  exist- 
ence of  mineral  in  the  discovery  shaft,  to 
meet  which  defendant  introduced  samples 
from  the  shaft  which  he  claimed  contained 
no  mineral,  plaintiff  could  not  introduce  in 
rebuttal  other  samples  from  the  shaft  con- 
taining mineral.  Such  evidence  could  prop- 
erly have  been  admitted  in  chief  but  not 
in  rebuttal.— Beals  v.  Cone,  27  C.  473,  62  P. 
948. 

(f)  The  order  of  proof  is  largely  within 
the  discretion  of  the  trial  court,  and  in  an 
action  by  an  attorney  for  fees  the  fact  that 
plaintiff  was  permitted  to  call  other  attor- 
neys as  expert  witnesses  on  rebuttal  to  show 
the  reasonable  value  of  the  services  which 
should  have  been  shown  on  the  main  case 
is  not  reversible  error. — ^Fairbanks,  Morse  ft 
Co.  V.  Weeber,  15  A.  268,  62  P.  368. 

§34.    Evidence  in  reply  or  surrebuttaL 

(a)  Defendants  have  a  right  to  disprove 
new  matter  brought  out  in  plaintiff's  rebut- 
tal.—Nutter  V.  O'Donnell,  6  C.  259. 


(b)  In  an  action  of  replevin  for  a  wapi 
where  plaintiffs  claimed  that  their  vofi 
had  bought  the  wagon  from  defendant,  mi 
defendant  claimed  to  have  temii 
loaned  the  wagon  to  said  vendor,  and 
said  vendor  had  testified  on  behalf  of  pli 
tifts  that  he  bought  the  wagon  from  defi 
ant,  plaintifTs  rested,  and  defendant,  in  hi 
own  behalf,  testified  that  he  did  not  sell  thi 
wagon  but  only  loaned  it,  whereupon  plaU 
tiffs  called  other  witnesses  on  rebuttal,  w£ 
testified  that  defendant  had  told  them  V^ 
he  sold  the  wagon  to  plainti£b'  vendor,  £ 
was  error  to  refuse  to  permit  defendant  ti 
be  recalled  to  deny  or  explain  said  sdrnm 
sions.— Gray  v.  Sharp,  17  A.  139,  67  P.  35L 

§36.    Seopening  case  for  further  evidence. 

(a)  Whether  evidence  on  behalf  of  plaiBJ 
tiffs,  which  should  have  been  offered  in  tba 
first  instance,  shall  be  received  after  defend^ 
ants  have  closed  their  case,  is  ordinarily  ia 
the  discretion  of  the  court  where  the  caose 
is  tried,  and  not  a  ground  for  reversal  in 
this  court — Sellar  v.  Clelland,  2  C.  534. 

(b)  It  is  always  within  the  discr^on  at 
the  trial  court  to  reopen  a  case  for  the  pai^ 
pose  of  allowing  additional  evidence,  and  U 
should  reopen  it  whenever  the  ends  of  jm- 
tice  can  be  advanced  thereby. — Plummer  ?. 
Struby-Bstabrooke  Merc  Co.,  23  C.  190,  47  P. 
294. 

§  86.    After  dose  of  evidence. 

(a)  The  refusal  of  the  court  to  permit 
the  recalling  of  a  witness,  after  the  evidence 
was  closed,  to  contradict  a  statement  dravn 
from  another  witness  on  cross-examinatioa,  I 
is  not  erroneous. — ^Layton  v.  Kirkendall,  20 
C.  236,  38  P.  55. 

(b)  It  is  not  necessarily  erroneous  in  an 
action  tried  to  the  court  to  permit  the  hitro- 
ductlon  of  testimony  after  the  case  has  been 
closed.-^Plunmier  v.  Struby-Estabrooke  Merc 
Co.,  23  C.  190,  47  P.  294;  Newkirk  v.  NoWe. 
8  A.  276,  46  P.  15;  French  v.  Guyot,  30  C. 
222.  70  P.  683. 

(c)  Plaintiff  first  called  the  defoidants 
as  her  witnesses,  for  cross-examination,  but 
did  not  testify  herself.  After  defendants 
had  offered  all  of  their  testimony,  she  rested 
her  case;  but,  while  the  court  was  annonno 
ing  the  Judgment  and  commenting  on  pUis- 
tiffs  failure  to  contradict  the  evidence  of 
defendants,  she  offered  to  testify  in  her  own 
behalf.  Held,  that  there  was  no  error  in 
refusing  to  allow  her  to  do  so. — Lewis  t. 
Helm,  40  C.  17,  90  P.  97. 

(d)  In  equitable  proceedings  the  conrt 
may  upon  its  own  motion  or  upon  motion  of 
counsel,  after  final  submission  and  before 
entry  on  the  decree,  reopen  the  case  for  the 
purpose  of  hearing  testimony  on  any  propo- 
sition essential  to  the  determination  of  the 
suit  or  any  collateral  question  involved  in 
the  decree,  but  when  this  is  done  it  must 
always  be  done  on  notice  to  all  parties  whose 
rights  may  be  affected. — Sprague  Inv.  Ca  ▼. 
Mouat  Lrbr.  ft  Inv.  Co.,  14  A,  107,  60  P.  175. 

(e)  Plaintiff  in  ejectment  was  informed, 
long  before  the  trial,  by  a  witness  assuming 
cognizance  of  the  fact,  that  a  trustee's  deed 
under  which  he  deraigned  title  was  executed 
without  any  sale  made  by  the  trustee.  BeU, 
that  it  was  his  duty  to  anticipate  this  df- 
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linse,  and  prepare  to  meet  it  upon  the  trial, 
IBd  that  it  was  not  an  abuse  of  discretion  to 
ntfose  an  application  made  after  the  sub- 
BfBsion  of  the  cause,  and  before  judgment, 
Bnr  leave  to  put  in  testimony  in  contradiction 
If  that  given  upon  the  trial,  to  establish  this 
lefense.— Stratton  v.  Murray,  25  A.  895,  138 
P.  1016. 

5S7.    : After  demurrer  to  evidence  or  mo- 
tion for  nonsuit. 

(a)  Overruliner  a  motion  for  a  nonsuit, 
with  leave  to  plaintiff  to  introduce  additional 
evidence,  is  within  the  discretion  of  the 
eourt  and  cannot  be  assigned  for  error. — ^At- 
lantic Ins.  Co.  v.  Manning,  3  C.  224. 

(b)  The  admission  of  further  testimony 
on  behalf  of  the  plaintiff,  after  he  has  rested 
his  case  and  a  motion  has  been  interposed 
for  a  nonsuit,  rests  in  the  sound  discretion 
of  the  court,  and  may  not  be  assigned  for 
error.— Wjratt  v.  Freeman,  4  C.  14;  Kelly  v. 
B.  F.  Hallack  U>r.  A  Mfg.  Co.,  22  C.  221,  43 
P.  1003. 

(C)    OBJECTIONS,  MOTIONS  TO  STRIKE 
OUT,  AND  EXCEPTIONS. 

{38.   Time  for  objection. 

(a)  Upon  the  introduction  in  evidence  of 
&  town  ordinance,  all  objections  to  its  admis- 
sibility ought  to  be  presented,  but  record  evi- 
dence showing  that  such  ordinance  was  not 
passed  in  conformity  with  the  requirements 
of  the  statute,  may  be  introduced  on  behalf 
of  the  defendant  in  an  action  against  him 
\ipon  the  ordinance. — ^Tracey  v.  People,  6  C. 
15L 

(b)  Objection  to  the  proof  of  a  defense 
on  the  ground  that  it  is  not  pleaded  should 
be  made  at  the  time  the  proof  is  offered,  and 
an  opportunity  given  the  party  offering  the 
proof  to  amend  his  answer,  and  if  not  made 
at  that  time  it  cannot  be  raised  on  appeal. — 
Hurlburt  v.  Dusenbery,  26  C.  240,  67  P.  860. 

§39.    Mode  of  making  objection,  repetition. 

(a)  Where  an  objection  is  made  to  a 
question  asked  a  witness  and  overruled  it  is 
unnecessary  to  repeat  the  objection  to  subse- 
quent questions  of  a  similar  nature  asked 
the  same  witness  to  which  the  same  objec- 
tion would  apply. — ^Thomas  v.  Carey,  26  C. 
485,  58  P.  1093. 

§40.   Sufficiency  and  scope  of  objection. 

(a)  Objections  to  evidence  must  be  made 
on  the  trial,  and  the  ground  of  objection 
must  then  be  particularly  stated  if  the  evi- 
dence is  of  such  a  nature  that  its  inadmis- 
sibility may  be  obviated  by  the  introduction 
of  further  testimony. — Cowell  v.  Colo. 
Springs  Co.,  3  C.  82. 

(b)  An  objection  to  the  admission  of  tes- 
timony is  properly  overruled  where  the  ob- . 
Section  is  based  on  a  false  assumption  of 
fact-Carhart  v.  Oddenkirk,  20  A.  402,  79 
P.30S. 

(c)  Where  plaintiff  introduced  a  witness 
and  asked  one  question  and  when  defendant 
commenced  to  cross-examine  him,  plaintiff 
by  permission  of  the  court  withdrew  the  evi- 
dence to  which  defendant  objected  but  stated 
no  reason  for  the  objection,  the  objection 
wa;  insij^cien^  tp  9U9taiDi  an  exception  to 


the    withdrawal.— Collin    v.   Farmers'    Alli- 
ance Mut  Fire  Ins.  Co.,  18  A.  170,  70  P.  698. 

(d)  An  objection  to  a  question  pro- 
pounded, or  evidence  offered,  should  assign 
a  clear  and  positive  statement  of  the  ground 
of  objection. — King  Solomon  Tunnel  A  D.  Co. 
V.  Mary  Vema  Min.  Co.,  22  A.  528,  127  P.  129. 

(e)  An  objection  which  fails  to  assign 
any  ground  of  objection  presents  nothing 
for  the  consideration  of  the  court  of  review. 
So  an  objection  to  a  question  assigning  as 
ground  thereof  that  it  is  "incompetent,  and 
calls  for  a  conclusion." — Colorado  City  v. 
Smith,  17  A.  172,  67  P.  909;  King  Solomon 
Co.  V.  Mary  Vema  Co.,  22  A.  628,  127  P.  129. 

§41.    General  or  specific. 

(a)  A  motion  to  strike  out  certain  evi- 
dence, which  covers  nearly  all  the  material 
evidence  of  the  opposite  side,  is  too  broad. 
The  motion  should  specifically  designate  the 
objectionable  evidence. — ^Webber  v.  fi^mmer- 
son,  8  C.  248;  Ritchey  v.  People,  23  C.  314, 
47  P.  272,  384;  Stevens  v.  Walton,  17  A. 
440,  68  P.  834. 

(b)  An  objection  to  testimony  will  not, 
in  general,  be  considered  in  a  court  of  re- 
view, unless  the  record  shows  that  the 
grounds  of  such  objection  were  fairly  pre- 
sented to  the  trial  court.  It  is  only  where 
the  testimony  offered  is  wholly  inadmissible 
for  any  purpose  in  the  case  that  a  general 
objection  will  suffice. — ^Ward  v.  Wilms,  16  C. 
86,  27  P.  247;  Curr  v.  Hundley,  3  A.  54,  31 
P.  939;  Kern  v.  Cummings,  10  A.  865,  50  P. 
1051;  Hlndry  v.  McPhee,  11  A.  398,  53  P.  389. 

(c)  A  motion  to  strike  out  all  the  testi- 
mony of  a  witness  given  on  information  and 
belief,  without  otherwise  designating  the 
testimony  so  given,  is  not  sufficiently  spe- 
cific. Where  the  court  denied  such  a  motion, 
but  admonished  the  witness  not  to  testify 
to  what  had  been  told  him:  Held^  that  there 
was  no  error. — ^Kelly  v.  People,  17  C.  130, 
29  P.  805. 

§42.    Statement  of  grounds. 

(a)  An  objection  to  testimony  which  may 
be  obviated  by  the  production  of  further  tes- 
timony, should  be  distinctly  stated  at  the 
time  the  objection  is  made.  Therefore,  an 
objection  that  the  official  character  of  a 
J.  P.,  who  Issued  a  writ  of  atachment,  and 
of  the  constable  was  not  shown  before  offer- 
ing the  writ,  and  other  papers  in  the  at- 
tachment suit — is  not  presented  by  a  general 
objection  to  such  papers.— McCraw  v.  Welch, 
2  C.  285. 

(b)  When  evidence  is  objectionable  only 
because  the  pleadings  do  not  raise  the  issue, 
the  objection  and  ruling  of  the  court  should 
be  placed  upon  that  ground,  so  the  party 
offering  the  evidence  may  have  an  opportune 
ity  of  applying  for  permission  to  amend  his 
pleading.— Alta  Inv.  Co.  v.  Worden,  25  C. 
216,  53  P.  1047. 

(c)  An  objection  to  the  admission  in  evi- 
dence of  a  sheriff's  deed  on  the  ground  that 
"it  is  in  improper  form,  and  because  it  does 
not  show  on  its  face  by  what  proceeding,  step 
by  step,  it  has  been  executed,"  does  not  pre- 
sent to  the  court  an  objection  of  variance  be- 
tween the  description  of  the  land  in  the  deed, 
and  that  in  the  complaint. — Keener  v,  Wil- 
kinson, 33  a  445,  80  P.  1043, 
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(d)  In  an  action  of  replevin,  defendant 
testified  that  he  had  never  stated  to  a  wit- 
ness that  the  property  belonged  to  plaintiff; 
but  the  witness  in  question  testified  that,  at 
the  time  and  place  mentioned,  defendant  had 
so  stated.  The  answer  was  objected  to  as 
being  immaterial,  but  the  ground  that  the 
conversation  was  before  defendant  had  exer- 
cised an  option  to  purchase  the  property 
was  not  raised,  and  no  motion  to  strike  was 
made  after  it  appeared.  Held,  that  the  ad- 
mission of  such  evidence  was  not  error. — 
Pratt  V.  Seamans,  43  C.  617,  95^  P.  929. 

§43.    Scope  and  questions  raised. 

(a)  Objections  to  the  admissibility  of  ex- 
pert testimony  that  merely  go  to  the  form 
of  the  question  and  on  the  ground  that  it  is 
not  covered  by  the  pleading  do  not  present 
to  the  court  the  objection  that  expert  testi- 
mony is  inadmissible. — ^United  Oil  Co.  v. 
Roseberry.  30  C.  177.  69  P.  688. 

(b)  A  general  objection  to  the  admission 
of  testimony  on  the  grounds  that  it  is  in- 
competent, immaterial  and  irrelevant,  and 
that  the  question  is  leading,  does  not  raise 
the  question  of  the  admissibility  of  expert 
testimony  .—Wilson  v.  Hamette,  82  C.  172, 
76  P.  396. 

(c)  In  an  action  for  damages  to  real 
property,  an  answer  of  a  witness,  stating 
his  estimate  of  the  amount  of  the  depreci- 
ation of  the  property,  while  objectionable  as 
stating  the  very  matter  in  issue  before  the 
jury,  was  properly  admitted  over  an  objec- 
tion that  it  was  "incompetent,  irrelevant, 
and  immaterial,  and  that  the  witness  had 
not  shown  special  qualification." — Ft  Col- 
lins Dev.  Ry.  Co.  v.  France,  41  C.  612,  92  P. 
963. 

(d)  An  objection  that  a  writing  offered 
is  immaterial,  irrelevant  and  incompetent, 
is  sufficient,  where  the  writing  is  merely 
hearsay.— Denver  v.  Perkins,  60  C.  169,  163, 
114  P.  484. 

(e)  An  objection  to  the  introduction  of 
a  paper  in  evidence  on  the  ground  that  it  is 
immaterial  and  incompetent  raises  no  ques- 
tion as  to  the  sufficiency  of  its  authentica- 
tion.—Mouat  V.  Wood,  4  A.  118,  36  P.  58. 

(f)  An  objection  to  the  cross-examination 
of  a  witness  as  to  the  contents  of  a  letter  on 
the  ground  that  the  witness  should  be  per- 
mitted to  see  the  letter  and  refresh  her  mem- 
ory as  to  what  she  said,  was  insufficient  to 
present  the  objection  that  the  letter  itself 
was  the  best  evidence  and  that  secondary 
evidence  of  its  contents  was  incompetent — 
Rice  V.  Williams,  18  A.  330,  71  P.  433. 

§  44.    Evidence  admissible  in  part. 

(a)  Where  part  of  a  letter  is  admissible 
in  evidence  to  show  notice  to  a  city  of  the 
dangerous  condition  of  a  cross-walk,  the  ad- 
mission of  the  entire  letter  over  an  objection 
that  it  is  "immaterial  and  incompetent"  is 
not  erroneous,  although  part  of  the  letter 
should  not  have  been  read  to  the  jury  if  such 
part  had  been  specifically  objected  to. — Den- 
ver, City  of,  V.  Cochran,  IT  A.  72,  67  P.  23. 


§  46.    Evidence  admissible  for  special  pur- 
pose, 
(a)     If  the  evidence  offered  is  competent 
for  any  purpose  a  general  objection  will  be 


overruled. — Grimes  v.  Greenblatt,  47  C  49 
107  P.  1111. 

§46.    Motion  to  strike  out. 

(a)  If  part  of  the  evidence  of  a  witne 
is  pertinent  and  material,  a  general  moti^ 
to  strike  out  cannot  be  granted.  Tbe  xnoti* 
should  specifically  designate  the  objectia 
able  evidence. — Davis  v.  Hopkins,  18  C  Ifi 
32  P.  70;  Colo.  Mort  A  Inv.  Co.  v.  Reea.  ' 
C.  486,  42  P.  42. 

(b)  When  evidence  has  been  admitt< 
under  a  promise  to  introduce  other  pi 
showing  its  materiality  and  there  is  a  fa 
ure  to  produce  that  which  was  promised, 
should  be  stricken  out — ^Wood  v.  Chapmal 
24  C.  134,  49  P.  136. 

(c)  Where  the  answer  to  a  qaestiom 
dudes  several  distinct  sentences,  a  motii 
"to  strike  out  the  latter  part  of  the 
is  too  indefinite. — Colorado  Springs  Elec  O 
V.  Soper,  38  C.  141,  145,  88  P.  166. 

§47.    Evidence  admissible  in  part. 

(a)  Where  opinion  evidence  is  based 
partly  on  knowledge  of  facts  and  partly  on 
information  from  other  people,  a  motloa  to 
strike  out  the  evidence  on  the  ground  that 
witness  knew  nothing  about  it  is  too  broad, 
as  that  based  on  his  own  knowledge  is  con- 
petent  The  motion  should  have  been  re- 
stricted to  the  hearsay  evidence. — Colorado 
Farm  A  Live  Stock  Co.  v.  York,  38  C.  23$. 
88  P.  181. 

§48.    Operation  and  effect 

(a)  Where  improper  testimony  has  been 
admitted  over  repeated  objections  and  ex- 
ceptions, neither  a  motion  to  strike  out  nor 
further  objections  and  exceptions  is  neces- 
sary.—Gilpin  V.  Gilpin,  12  C.  604,  21  P.  612; 
Graves  v.  People,  18  C.  170,  32  P.  63. 

§  48.    Effect  of  failure  to  object,  or  except 
Objections  and  motions,  and  rulings  thereon, 
see  "Appeal  and  Error,"  sees.  67-109. 

(a)  Upon  a  general  objection  in  the  court 
below  to  copies  of  papers  offered  in  evidence; 
It  cannot  be  alleged  in  the  supreme  court 
that  there  was  not  sufficient  evidence  of  the 
loss  of  the  original  papers  to  warrant  tbe 
use  of  copies;  that  objection  should  hare 
been  made  in  the  district  court— Wataoo  ▼. 
Hahn,  1  C.  494. 

(b)  When  a  paper  is  admitted  in  eri- 
dence  without  objection,  it  must  be  held  td 
be  admitted  by  consent  of  both  parties  to 
the  action,  and  to  be  what  it  purports  on 
Ite  face.— Patton  v.  Coen  Co.,  3  a  265. 

(c)  Where  a  defendant  fails  to  interpose 
objections  to  illegal  testimony  offered  on  the 
trial,  he  will  be  considered  as  having  waived 
the  same.— Piela  v.  People,  6  C.  343;  Morris 
V.  Everly,  19  C.  629,  36  P.  160;  Seerie  t. 
Brewer,  40  C.  299,  90  P.  508;  Catlin  Land  * 
Canal  Co.  v.  Best  2  A.  481.  31  P.  391;  Collin 
V.  Farmers*  Alliance  Mut  Fire  Ins.  Co.,  18  A. 
170,  70  P.  698.  _^ 

(d)  Where  an  objection  to  a  quesOon 
put  to  a  witness  was  afterward  withdrawn, 
the  witness  permitted  to  fuUy  answer  and 
the  trial  court  made  no  ruling,  there  is  no 
error.— Denver  A  Rio  G.  R.  Co.  v.  Schmltt 
11  C.  66,  16  P.  842. 

(e)  Counsel  who*  because  it  was  more 
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accessible,  encouraged  the  introduction  of 
secondary  instead  of  primary  evidence  of  a 
fact,  will  not  be  heard  to  complain  that  the 
better  evidence  was  not  offered. — Bennet  v. 
North  Cola  Springs  Loind  A  Imp.  Co.,  23  C. 
470,  48  P.  812. 

(f)  An  abstract  of  title  admitted  in  evi- 
dence without  objection  cannot  be  after- 
wards objected  to  as  secondary  evidence. — 
Id. 

(g)  The  failure  of  a  party  to  object  to  the 
admissibility  of  evidence  does  not  preclude 
him  from  questioning  its  weight  or  suffi- 
ciency, when  admitted,  to  establish  a  fact 
in  issue.— Hill  v.  Qroesbeck,  29  C.  161,  67 
P.  167. 

(h)  Grounds  of  an  objection  to  evidence 
not  then  expressly  assigned,  and  which,  if 
then  assigned,  might  have  been  cured  by  an 
amendment,  are  waived. — Empire  Ranch  A 
Cattle  Co.  V.  Lanning,  49  C.  468,  113  P.  491. 

V.  ARGUMENTS  AND  CONDUCT  OP 
COUNSEL. 

§  50.    Scope  and  effect  of  opening  statement. 

(a)  In  his  opening  statement  to  the  jury, 
plaintiffs  counsel  may  properly  refer  to  such 
defenses  as  are  disclosed  by  defendant's  an- 
swer.—Mulligan  V.  Smith,  32  C.  404,  76  P. 
1063. 

(b)  It  is  not  error  for  the  court  to  re- 
fuse to  allow  plaintiffs  counsel,  in  his  open- 
ing statement  to  the  jury,  to  state  his  the- 
ory of  the  law  applicable  to  the  case. — San 
Miguel  Consol.  Gold  M.  Co.  v.  Bonner,  33  C. 
207,  79  P.  1026. 

§  61.    Scope  and  effect  of  summing  up. 

(a)  Where  the  issue  is  clearly  defined 
and  thoroughly  understood  at  the  trial,  a 
party  is  not  entitled  to  read  to  the  jury  ex- 
tracts from  the  pleadings,  on  the  ground  that 
his  opponent,  by  failing  to  deny,  admits  a 
material  allegation,  which  admission  aftects 
his  credibility  as  a  witness  on  his  own  be- 
half. The  construction  of  such  pleadings  is 
for  the  court.— Cook  v.  Merrltt,  15  C.  212, 
25  P.   176. 

§52.    Limiting  scope  or  time  or  argument. 

(a)  The  fixing  a  limitation  upon  argu- 
ments of  counsel  in  a  civil  action  is  a  mat- 
ter almost  entirely  within  the  discretion  of 
the  trial  court. — Sylvester  v.  Jerome,  19  C. 
129,  34  P.  760;  Groth  v.  Kersting.  4  A.  395, 
36  P.  156;  Rockwell  Stock  A  Land  Co.  v. 
Castroni,  6  A.  521,  42  P.  180. 

§  63.    Statements  as  to  facts  or  reading  plead- 
ings. 

(a)  The  details  of  the  trial  are  largely 
within  the  discretion  of  the  court,  and  it  is 
not  an  abuse  of  that  discretion  to  permit  a 
defendant  to  read  the  pleadings  to  the  jury 
where  it  does  not  appear  that  plaintiff  was 
harmed  by  such  reading. — ^Waid  v.  Hobson, 
17  A.  54,  67  P.  176. 

(b)  Where  the  defendant,  In  his  opening 
statement,  read  to  the  jury  the  complaint 
and  answer,  if  the  plaintiff  objected  to  the 
reading,  he  should  have  made  his  objection 
before  the  complaint  was  read.  After  the 
complaint  was  read  to  the  jury,  common 
fairness  required  the  reading  of  the  answer, 


and  an  objection  to  its  reading  was  prop- 
erly overruled. — Id. 

§64.    Matters  not  sustained  by  evidence. 

(a)  Counsel,  in  argument  before  the  jury, 
may  not  comment  upon  matters  of  fact 
that  are  not  in  evidence.  Subject  to  this 
general  rule  trial  courts  should,  in  the  ex- 
ercise of  a  reasonable  discretion,  favor  the 
freest  and  fullest  discussion. — Cook  v.  Doud, 
14  C.  483,  23  P.  906;  Grant  v.  Vamey,  21  C. 
329,  40  P.  771. 

(b)  In  an  action  against  the  owners  of 
a  mine  for  damages  for  the  death  of  a 
workman  in  the  mine,  it  was  error  for 
plaintiff's  counsel,  without  any  evidence  on  - 
which  to  base  his  statement,  to  comment  in 
his  argument  to  the  jury  upon  a  custom  of 
employers  and  mining  companies  to  protect 
themselves  against  liability  on  account  of  in- 
juries to  their  employees  by  taking  out  in- 
surance in  insurance  companies  against  such 
liability.  And  the  error  was  not  cured  by 
an  instruction  by  the  court  to  the  jury  that 
the  remarks  must  not  be  considered  by  them 
for  any  purpose. — Coe  v.  Van  Why,  33  C. 
315,  80  P.  894. 

§66.    Comments  on  evidence  or  instruc- 
tions. 

(a)  Error  may  not  be  assigned  upon  the 
refusal  of  the  court  to  allow  counsel  for 
a  prisoner  to  read  the  instructions  of  the 
court  to  the  jury.  Adverse  comments  upon 
instructions  to  the  jury  are  not  permissible. 
The  manner  and  extent  to  which  counsel 
may  proceed  in  argument  rests  in  the  sound 
discretion  of  the  court. — Murphy  v.  People, 
9  C.  436,  13  P.  528. 

(b)  Counsel  are  entitled  to  discuss  the 
testimony  and  urge  upon  the  jury  the  de- 
ductions which,  from  their  view  point,  it 
establishes  or  justifies,  and  this  privilege 
must  not  be  unnecessarily  abridged.  The 
record  examined  and  held  not  to  justify  com- 
plaint in  this  respect. — Idaho  Gold  Coin  Min. 
A  M.  Co.  V.  Colorado  Iron  Works  Co.,  49  C. 
66,  111  P.  553. 

§66.    Appeals  to  sympathy  or  prejudice. 

(a)  For  excess  in  argument  new  trial 
may  be  awarded. — Cook  v.  Doud,  14  C.  483, 
23  P.  906. 

(b)  Review  of  trial  scene  below  includ- 
ing outburst  of  applause  at  counsers  address 
to  the  jury  holding  that  the  addendum  to 
the  verdict  that  the  applause  had  not  influ- 
enced it  did  not  prevent  a  mistrial. — Grant 
V.  Vamey,  21  C.  329,  339,  40  P.  771. 

§67.    Retaliatory  remarks. 

(a)  After  defendant's  counsel  has  chal- 
lenged plaintiffs  counsel  to  show  why  cer- 
tain testimony  is  not  produced,  it  is  not  an 
abuse  of  judicial  discretion  to  allow  plain- 
tiffs counsel  to  explain  the  absence  of  the 
testimony  to  the  jury.— King  v.  Rea,  13  C. 
69,  21  P.  1084. 

§68.    Objections  and  exceptions. 

(a)  An  objection  to  the  reading  of  a 
pleading  to  the  jury  without  stating  a  rea- 
son for  the  objection  is  worthless,  and  it  is 
not  error  to  overrule  it^Waid  v.  Hobson, 
17  A.  64,  67  P.  176. 
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VL    TAKIHG  CASE  OR  QUSSTIOH  FROM 
JURY. 

(A)     QUESTIONS  OF  LAW  OR  OP  PACT 
IN  GENERAL. 

Qnestioiis  oi  fact,  verdict  and  findings,  see 
''Appeal  and  Error/'  sees.  428454. 

§  50.    FnnctioBs  of  judges  of  law  and  facts  in 
seneral. 

(a)  Trial  oonrts  by  seeing:  and  hearing 
the  witnesses,  enjoy  snpericH-  advantages  for 
weighing  the  evidence  and  determining 
questions  d  fact — Chadboome  v.  Davis,  9 
a  681,  13  P.  721;  MiUer  v.  Kickel,  9  C.  331. 
12  P.  240;  Townsend  v.  Polton  Irr.  Ditch 
Co^  17  C.  142,  29  P.  463. 

(b)  It  is  the  dntjT  of  counsel  to  call  the 
attention  of  the  trial  court  to  any  decision 
of  this  court,  or  the  court  of  appeals,  di- 
rectly upon  the  question  involved-^Lilley 
V.  TutUe,  62  C.  121,  117  P.  896. 

§60.    Qnestioas  of  law  or  of  fact,  in  general. 

(a)  Questions  of  fact  should  be  left  to 
the  determination  of  the  jury. — Sears  v. 
Smith,  3  C.  287;  Germania  Ins.  Ca  v.  Ross- 
Lewin,  24  C.  43,  61  P.  488. 

(b)  It  is  not  proper  to  submit  to  a  jury 
the  questicm  as  to  the  proper  construction 
of  a  town  ordinance. — Denver  lb  Rio  G.  R. 
Ca  V.  Olsen,  4  C.  239. 

(c)  Where  property  shipped  by  a  railroad 
company,  while  awaiting  delivery  to  the  con- 
signee, was  destroyed  by  fire,  and  there  is 
no  dispute  as  to  the  evidence,  the  question  as 
to  whether  the  liability  of  the  railroad  com- 
pany was  that  of  a  common  carrier  or  only 
that  of  a  warehouseman,  is  one  of  law  to  be 
determined  by  the  court — ^Denver  St  Rio  G. 
R.  Co.  V.  Peterson,  30  C.  77,  69  P.  678. 

§  61.    Mixed  questions  of  law  and  fact 

(a)  In  an  action  against  a  railroad  com- 
pany for  damages  for  the  death  of  a  fire- 
man who  was  killed  by  his  head  coming 
in  contact  with  a  mail  crane  located  from 
12  to  20  inches  nearer  the  track  than  was 
necessary  to  its  elBcient  operaticm,  the  ques- 
tion of  whether  the  defendant  c<Hnpany  was 
guilty  of  negligence  in  so  locating  the  crane, 
was  for  the  jury;  and  if  such  crane  was  not 
located  unnecessarily  near  the  railroad 
track,  the  defendant  company  was  not  neg- 
ligent in  failing  to  warn  its  employees  of 
its  location  and  the  danger  incident  thereto. 
—Denver  St  Rio  Grande  R.  R.  Co.  v.  Bur- 
chard,  35  C.  539,  86  P.  749. 

(b)  In  an  action  against  a  railroad  com- 
pany for  damages  for  killing  plaintiff's  cat- 
tle, there  was  no  evidence  of  defendant's 
negligence,  but  there  was  evidence  tending 
to  show  that  defendant  converted  the  hides 
of  the  animals  to  its  own  use.  Held,  that  a 
motion  for  nonsuit  at  the  close  of  plaintiffs 
testimony  was  properly  overruled;  for.  In- 
dependent of  the  defendant's  liability  for  the 
killing,  Jts  the  company  had  no  right  to  con- 
vert any  part  of  the  animals  to  its  own  use, 
the  case  should  have  been  submitted  to  the 
jury  on  the  question  of  conversion. — ^Atchi- 
son, T.  lb  S.  F.  Ry.  Co.  v.  Adcock,  38  C.  369, 
88  P.  180. 

(c)  A  cpnstruction  compan7,  under  con- 


tract to  ccmstmct  a  roadbed  for  a  railroad 
company,  let  a  contract  for  grading  a  part 
of  the  road  to  a  contractor,  who,  in  turn, 
sublet  under  a  written  contract  a  portion 
of  the  work  to  a  third  party.  An  employee 
of  such  third  party  was  injured  and  sued 
the  contractor.  There  was  no  evidence  of 
bad  faith  oa  the  part  of  any  parties  to  the 
written  contract  Held,  that  an  instruction 
that  if  the  contract  was  made  in  good  faith 
and  the  anployee  was  employed  by  the 
third  party  as  a  subcontractor,  the  contrac- 
tor was  not  liable,  is  erroneous,  it  being 
within  the  province  and  the  duty  of  the 
court  to  determine  the  rolation  betwe^i  the 
contractor  and  subcontractor. — Good  v.  John- 
scm,  38  C.  440,  88  P.  439. 

S6i.    — ^Weight  and  sufficiency  of  evidence, 
in  genoaL 

(a)  If  thero  is  evidence  toiding  to  es- 
tablish the  plaintiffs  cause  of  acticm,  or  the 
defendant's  case,  it  is  erroneous  for  the  court 
to  withdraw  the  case  from  the  jury  or  di- 
rect a  verdict,  because  it  is  not  for  the  court 
to  judge  of  the  sufficiency  of  the  evidence. 
— Lebanon  Biin.  Co.  v.  Cons.  Rep.  Min.  Co.,  € 
C.  372. 

(b)  The  weight  of  evidence  relating  to 
a  material  tact  is  tar  the  jury  and  not  for 
Che  court  to  determine. — ^Wells  v.  Gilpin,  19 
a  306,  36  P.  546. 

(c)  A  motion  for  ncmsuit  cannot  be  sus- 
tained when  there  is  evidence  tending  to 
prove  a  contrary  state  of  facts  from  those 
relied  upon  in  support  of  the  motion,  if 
such  evidence  is  sufficient  to  support  a  state 
of  facts  entitling  the  party  against  whom 
the  motion  is  made  to  maintain  his  action. 
-De  St  Aubin  v.  Field,  27  C.  414,  62  P.  199. 

(d)  In  an  action  for  the  death  of  a  rail- 
road fireman  killed  by  his  head  coming  in 
contact  with  a  mail  crane  alleged  to  have 
been  erected  and  maintained  too  near  the 
track,  evidence  held  to  require  the  submis- 
^on  of  the  question  of  assumed  risk  to  the 
jury.— D.  lb  R.  G.  R.  R.  Co.  V.  Burchard,  35 
C.  639,  86  P.  749. 

(e)  Where  the  plaintiff  produces  substan- 
tial testimony  fairly  tending  to  establish 
his  contentions,  the  issue  must  be  left  to  the 
jury.  Even  though  such  testimony  be  con- 
tradicted, it  is  error  to  direct  a  verdict  for 
the  defendant. — Brlggs  v.  Chamberlain,  47 
C.  382,  390,  107  P.  1082. 

(f)  Where  there  is  substantial  evidence 
tending  to  establish  a  cause  of  action,  or  a 
defense  thereto.  It  is  error  to  direct  ine 
verdict  against  the  party  producing  such 
evidence.  It  is  not  for  the  court  to  judge 
of  the  sufficiency  of  the  evidence. — ^Rosen- 
baum  V.  Fueller,  52  C.  638,  123  P.  648. 

(g)  It  is  not  error  to  refuse  a  nonsuit 
when  there  is  evidence  of  damage  for  which 
a  recovery  could  be  legally  had. — Clement  v. 
Major,  1  A.  297,  29  P.  19;  CaUin  Land  A 
Canal  Co.  v.  Best  2  A.  481,  31  P.  391. 

(h)  Complaint  in  replevin;  answer,  a 
general  denial,  and  a  second  defense  dis- 
closing the  true  nature  of  the  transaction 
and  setting  up  a  settlement,  in  which  all  the 
matters  were  adjusted  and  payment  and  full 
satisfaction  made;  replication  by  plaintiff. 
Held,  that  the  insufficiency  of  the  evidence 
to  sustain  the  complaint  is  not  ^n^ound  fipr 
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a  nonsuit — Meyers  v.  Hart,  3  A.  392.  33  P. 

647. 

(i)  The  defendant  produced  a  receipt  pur- 
porting to  have  been  signed  by  the  plain- 
tiff. The  plaintiff's  principal  witness  testi- 
fied that  he  drew  the  receipt  and  that  the 
plaintiff  signed  it.  Plaintiff  testified  he  was 
in  doubt  whether  the  signature  was  his.  but 
that  it  might  be.  Held,  that  it  was  error 
to  submit  to  the  Jury  the  question  of  the 
genuineness  of  the  signature. — Ehigel  y. 
Samuels.  9  A.  338.  48  P.  276. 

(J)  Where  the  evidence  was  conflicting 
and  there  was  suflUcient  competent  evidence 
of  damage  before  the  Jury  to  Justify  a  re- 
covery, a  motion  to  instruct  the  Jury  to  re- 
turn a  verdict  for  defendant  was  properly 
denied. — Catlin  Ck)nsolidated  Canal  Ck).  v. 
Euster.  19  A.  117.  73  P.  846. 

(k)  In  an  action  by  a  town  against  a 
party  for  violating  an  ordinance,  where 
there  was  sufficient  evidence  from  which  the 
Jury  could  reasonably  conclude  that  the  or- 
diance  had  been  violated  by  defendant,  it 
was  error  for  the  court  to  enter  a  Judgment 
of  nonsuit. — ^People  for  Use  of  Town  of  Mani- 
tou  V.  Croot.  20  A.  256.  78  P.  310. 

(1)  Where  a  case  was  tried  to  a  Jury 
and  at  the  close  of  plaintiff's  testimony  the 
court  entered  a  Judgment  of  nonsuit,  which 
Judgment  on  review  was  reversed  by  the  ap- 
pellate court  on  the  ground  that  the  evi- 
dence was  sufficient  to  go  to  the  Jury,  and 
on  a  second  trial  the  plaintifTs  testimony 
was  substantially  the  same  as  on  the  former, 
it  was  error  for  the  court  to  direct  a  ver- 
dict for  defendant  at  the  conclusion  of  th^ 
evidence,  although  plaintifiTs  evidence  was 
contradicted  by  the  evidence  for  the  defend- 
ant as  the  appellate  court  had  already  held 
plaintiff's  evidence  sufficient  to  go  to  the 
Jury,  and  the  finding  of  the  facts  under  con- 
flicting evidence  and  passing  upon  the  cred- 
ibility of  the  witnesses  and  weight  of  the 
testimony  was  for  the  Jury  and  not  for  the 
court — Posten  v.  Denver  Ck)ns.  Tramway 
Co.,  20  A.  324.  78  P.  1067. 

(m)  The  evidence  examined  and  the 
question  held  properly  left  to  the  Jury. — 
rx)lorado  A  So.  R.  Co.  v.  Lauter,  21  A.  101. 
121  P.   137. 

(n)  It  is  settled  in  this  state  that  if 
there  is  evidence  tending  to  establish  the 
plaintifTs  cause  of  action,  or  defendant's 
defense,  it  is  error  to  direct  the  verdict. 
The  court  is  not  to  Judge  of  the  sufficiency 
of  the  evidence.  The  issue  must  be  left  to 
the  Jury.  So  even  where  there  is  no  dispute 
as  to  the  facts,  if  intelligent  men  may  hon- 
estly differ  as  to  the  inferences  to  be  drawn 
therefrom.— Western  Inv.  St  L.  Co.  v.  Bank. 

23  A.  143.  128  P.  476. 

(o)  The  evidence  being  insufficient  to 
support  a  Judgment  for  plaintiff,  who  was 
the  plaintiff  in  error,  the  Judgment  of  the 
district  court  on  a  directed  verdict  affirmed. 
— Schildt  V.  Cimarron  &  Uncompahgre  Co., 

24  A.  259.  132  P.  1190. 

§63.    Credibility  of  witnesses. 

(a)  The  credibility  of  witnesses  is  for 
the  determination  of  the  Jury,  and  the  su- 
preme court  is  not  at  liberty  to  interfere, 
except  where  the  verdict  is  not  supported 


by  the  evidence.— K.  P.  Ry.  v.  Ward,  4  C. 
30;  Davidson  v.  People,  4  C.  145. 

(b)  Where  there  is  a  conflict  between  thQ 
witnesses  it  is  the  province  of  the  Jury  to 
determine  to  whom  credit  should  be  given. 
— Pinerty  v.  PHt«.  6  C.  137. 

(c)  The  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  are  matters  of 
which  the  Jury  are  the  proper  Judges. — 
Simon  ton  v.  Rohm.  14  C.  51.  23  P.  86;  Wads- 
worth  V.  Union  Pac.  Ry.  Co.,  18  C.  600,  33 
P.  515. 

(d)  Every  question  of  fact  in  dispute  is 
to  be  left  to  the  Jury,  where  the  issue  is 
tried  by  the  Jury;  and  Hhey  are  the  exclu- 
sive Judges  of  the  credibility  of  the  wit- 
neflses  and  the  effect  of  the  testimony. — 
Heert  v.  Ridenour-Raymond  Grocer  Co.,  48 
C.  42,  108  P.  968. 

(e)  The  Jury  may  consider  the  situation 
of  the  witnesses  and  the  circumstances  in 
regard  to  the  controversy  which,  in  human 
experience,  are  known  to  affect  perception, 
memory  and  Judgment— Bell  v.  Kaufman,  9 
A.  259,  47  P.  1035. 

(f)  In  an  action  against  an  estate,  where 
various  witnesses  testified  to  admissions  of 
deceased,  which,  if  credited,  tended  to  prove 
that  plaintiff,  at  the  request  of  deceased, 
performed  valuable  services  for  him,  for 
which  deceased  promised  to  pay  plaintiff  a 
certain  sum.  it  was  error  to  direct  the  Jury 
to  return  a  verdict  for  defendant.  The  un- 
reliability of  admissions,  the  credibility  of 
witnesses  and  the  ^conflicts  in  the  testimony, 
if  any.  were  questions  for  the  Jury. — ^Titus 
V.  Bernard.  20  A.  104.  77  P.  256. 

(g)  Testimony  of  party  in  interest  un- 
contradicted is  not  conclusively  presumed 
to  be  true.  Its  credibility  must  be  left  to 
the  Jury-  To  direct  a  verdict  upon  the  as- 
sumption of  its  truth,  is  error.  Especially  is 
this  so,  where,  in  addition  to  the  pecuniary 
interest  it  appears  that  the  party  so  testify- 
ing is  animated  by  a  sense  of  wrong  im- 
puted to  the  adversary  party,  his  memory 
appears  frequently  at  fault,  for  a  period  of 
years  he  failed  to  assert  the  claim  which  is 
the  foundation  of  the  action,  and  then  pre- 
sented the  claim  for  a  much  smaller  sum. — 
Colorado  Springs  v.  Coray,  25  A.  460,  139  P. 
1031. 

§64.    — —  Uncontroverted  facts  or  evidence. 

(a)  It  is  error  to  submit  to  the  Jury  an 
admitted  or  undisputed  fact  as  a  question 
in  dispute  under  the  testimony. — Des  Moines 
Life  Ass'n  v.  Owen.  16  A.  60.  63  P.  781. 

(b)  In  an  action  by  a  mining  company 
against  its  superintendent  to  recover  royal- 
ties collected  by  him  on  a  certain  lease, 
where  the  uncontradicted  evidence  showed 
that  the  only  reports  made  to  the  company 
were  of  the  gross  receipts  and  expenditures 
from  a  number  of  leases,  and  contained  noth- 
ing from  which  the  transactions  relating  to 
this  particular  lease  could  be  known,  an  in- 
struction that  the  fact  that  the  company 
made  no  objection  to  the  reports  and  did  not 
call  for  more  speciflc  reports  should  not  be 
considered  by  the  Jury,  since  such  reports 
did  not  profess  to  show  anything  in  respect 
to  the  question  involved,  was  proper  and 
should  have  been  given  as  requested,  and 
it  was  error  to  piodify  such  ^truc^oo?  ^p 


Digitized  by 


Google 


3771     (§65) 


TRIAL  VI 


(§  69)     3772 


as  to  leave  It  to  the  jury  to  determine  what 
the  reports  did  show. — Aliunde  Consol.  Min. 
Co.  V.  Arnold,  16  A.  542,  67  P.  28. 

(c)  Where,  in  an  action  upon  a  life  pol- 
icy, a  material  representation  made  by  the 
insured,  and  declared  to  be  the  basis  of  the 
policy,  is  shown  by  uncontradicted  evidence 
to  be  false,  the  question  is  not  to  be  sub- 
mitted to  the  Jury. — Germania  Life  Ins.  Co. 
V.  Klein,  25  A.  326,  137  P.  73. 

§65.    Inferences  fron^  evidence. 

(a)  Where  a  fact  to  be  determined  by  a 
jury  is  fairly  disputable  and  the  evidence 
is  such  that  reasonable  minds  might  dis- 
agree, it  is  error  for  the  court  to  tell  the 
jury  that  the  matter  is  undisputable. — D.  & 
R.  G  R.  R.  Co.  V.  Vitello,  34  C.  50,  81  P.  766; 
Pagan  v.  Troutman,  24  A.  473,  135  P.  122. 

(b)  Where  the  facts,  though  undisputed, 
are  such  that  honest  men  may  honestly  dif- 
fer as  to  the  conclusions  to  be  drawn  there- 
from, the  matter  should  be  submitted  to  the 
Jury.— Williams  v.  Sleepy  Hollow  Min.  Co., 
37  C.  62,  86  P.  337. 

§  66.    Conflicting  evidence. 

(a)  In  an  action  to  recover  for  property 
alleged  to  hare  been  unlawfully  levied  upon 
under  a  judgment  of  a  justice  of  the  peace, 
the  evidence  being  conflicting  as  to  whether 
an  interlineation  in  the  judgment  was  made 
on  the  day  it  was  rendered  or  later,  such. 
question  was  properly  submitted  to  the  jury. 
— Mayhew  v.  Smith,  42  C.  537,  95  P.  649. 

(b)  Where  evidence  of  a  preliminary  fact 
or  condition  offered  *as  laying  a  foundation 
for  the  admission  of  further  evidence  is  con- 
flicting, and  the  true  result  doubtful,  the 
question  may  be  left  to  the  jury.  It  is  not 
error  to  omit  to  do  so,  if  no  request  for 
such  submission  is  made. — Donley  v.  Bai- 
ley, 48  C.  373,  110  P.  65. 

§67.    Amount  of  recovery. 

(a)  Where  the  amount  of  recovery,  if 
any,  is  merely  a  matter  of  mathematical 
computation,  it  is  not  error  for  the  court  to 
make  the  computation  and  instruct  the  jury, 
if  they  find  for  plaintiff,  they  should  esti- 
mate the  damage  at  a  specified  sum. — Bald- 
win V.  Central  Sav.  Bank,  17  A.  7,  67  P.  179. 

(b)  Where  the  rulings  of  the  court  in 
the  course  of  the  trial  leave  only  the  quan- 
tum of  damages  unsettled  it  is  proper  to 
withdraw  all  other  questions  frcnn  the  jury. 
—Scholtz  V.  N.  W.  Ins.  Co.,  100  F.  573. 

§  68.    Withdrawal  of  particular  counts  or 

issues, 
(a)  Two  counts  being  at  issue  and  on 
trial  the  court  cannot  of  its  own  motion 
withdraw  one  of  them  from  the  considera- 
tion of  the  jury. — Kyes  v.  Best,  8  A.  129,  45 
P.  227. 

(B)     DISMISSAL  OR  NONSUIT. 

§  69.    Nature  and  grounds  in  general 

(a)  If  any  element  of  proof  necessary 
to  make  out  the  plaintiff's  case  is  wanting, 
it  is  the  duty  of  the  court,  upon  motion  of 
the  defendant,  to  enter  judgment  of  nonsuit. 
—Tripp  V.  Fiske,  4  C.  24. 

(b)  When  it  aflirmativelj  appears  from 


plalntifTs  own  evidence  that  the  want  of  due 
prudence  upon  his  part  was  the  proximate 
cause  of  the  injury  complained  of,  a  motion 
for  a  non-suit  should  be  sustained. — ^Behrens 
V.  Kansas  Pac.  R.  Co.,  5  C.  400;  Denver,  S. 
P.  A  P.  R.  Co.  V.  Pickard,  8  C.  168.  6  P.  149; 
Lord  V.  Pueblo  Smelting  A  Ref.  Co..  12  C. 
390,  21  P.  148. 

(c)  Where  plaintiff  himself  shows  con- 
tributory negligence  and  fails  to  establisli 
prima  facie  wantonness,  judgment  of  n<Hi- 
suit  may  be  entered. — ^Kennedy  v.  D.  S.  P. 
&  P.  Ry.,  10  C.  493,  16  P.  210. 

(d)  To  sustain  a  motion  for  a  nonsuit, 
the  court,  looking  at  the  evidence  in  the 
most  favorable  light  for  the  plaintiff  in 
which  the  jury  would  be  at  liberty  to  view 
it,  must  be  able  to  say  that  there  is  no  evi- 
dence which  would  justify  a  verdict  for  him, 
or  such  a  clear  and  decided  preponderance 
of  evidence  against  him  as  would  require 
the  court  to  set  aside  a  verdict  in  his  favor. 
— Schwenke  v.  Union  Depot  &  R.  Co.,  12  C. 
341,  21  P.  43;  Watson  v.  Manitou  &  Pike's 
Peak  Ry.  Co.,  41  C.  138,  92  P.  17;  King  Pow- 
der Co.  V.  DiUon,  42  C.  316,  323,  96  P.  439; 
Bufflngton  V.  Sussex  Real  Est  &  Inv.  Co.,  48 
C.  1,  108  P.  970;  Denver  v.  Soloman,  2  A.  534, 
31  P.  507;  Posten  v.  Denver  Tramway  Co., 
11  A.  187,  53  P.  391. 

(e)  Where  the  evidence  for  the  plaintiff 
is  insuflUcient  to  sustain  a  recovery  a  judg- 
ment of  nonsuit  may  be  entered. — Murray  ▼. 
Denver  St  Rio  Grande  R.  Co.,  11  C.  124,  17  P. 
484;  Brasher  v.  Denver  ft  R.  G.  R.  Ca.  12 
C.  384,  21  P.  44;  Union  Pac  R.  Co.  v.  Stem- 
berg,  13  C.  141,  21  P.  1021;  Guldager  v. 
Rockwell,  14  C.  459,  24  P.  556;  Williams  v. 
Williams,  1  A.  281,  28  P.  726;  Wanner  ▼. 
Kindel,  4  A.  168,  34  P.  1014;  Deane  v.  Roar- 
ing Fork  Elec.  L.  &  P.  Co..  5  A.  521,  89  P. 
346;  Stratton  v.  Union  Pac.  R.  Co..  7  A.  126, 
42  P.  602.  . 

(f )  In  action  between  new  and  old  county 
to  settle  proportion  of  debt  there  can  be  no 
judgment  for  plaintiff  where  there  is  no  proof 
of  the  taxed  value  of  the  property  in  the  por- 
tion cut  off.  In  such  case  the  new  county 
cannot  complain  that  a  dismissal  was  ordered 
instead  of  judgment  for  defendant — ^Bd. 
Com'rs  Mineral  County  v.  Hinsdale  County, 
25  C.  95,  53  P.  383. 

(g)  In  an  action  to  set  aside  a  deed  on 
the  ground  of  fraud,  the  defendant  specific- 
ally denied  every  material  allegation  in  the 
complaint,  and  also  pleaded  res  judicata. 
After  a  jury  had  been  empanelled  the  issue 
upon  the  plea  of  res  judicata  was  submit- 
ted to  the  court  and  decided  in  defendant's 
favor  and  the  cause  was  dismissed.  No 
testimony  was  offered  upon  the  issue  raised 
by  the  denial  of  the  allegations  of  the  com- 
plaint. Held,  that  the  cause  was  properly 
dismissed  whether  or  not  the  court's  ruling 
on  the  issue  of  res  judicata  was  correct. — 
Rensberger  v.  Brltton,  31  C.  79,  71  P.  380. 

(h)  Where  it  is  proven  or  admitted  at 
any  stage  of  the  trial  that  at  any  previous 
time  there  was  a  trial  of  the  same  cause 
of  action  between  the  same  parties  before  a 
court  of  proper  jurisdiction,  resulting  in  a 
final  judgment  on  the  merits  which  has 
never  been  appealed  from  or  set  aside,  a 
judgment  dismissing  the  action  is  right — 
Jjafitte  V.  Vanderwark,  41  C  270,  9?  P.  694< 
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(1)  Where  the  testimony  produced  by 
the  defendant  in  support  of  his  counter- 
claim makes  a  prima  fade  case,  a  nonsuit 
as  to  the  counterclaim  is  error. — Bufflngton 
▼.  Sussex  Real  Est.  A  Inv.  Co.,  48  C.  664, 
108  P.  970. 

(j)  Where  the  defendant  to  an  action 
for  an  attorney's  bill,  alleged  negligence  of 
the  attorney  in  respect  to  another  employ- 
ment, but  there  was  no  evidence  of  any  dam- 
age sustained,  the  counterclaim  was  prop- 
erly withdrawn  from  the  Jury. — Webster  v. 
Rhodes,  49  C.  203,  207,  112  P.  324. 

(k)  In  an  action  against  a  railroad  com- 
pany for  injury  to  property  by  reason  of 
the  widening  of  an  embankment  in  the 
street  in  front  of  the  property  and  the  con- 
struction and  operation  of  an  additional 
track  thereon,  the  surface  of  the  embank- 
ment being  at  the  established  grade  of  the 
street,  and  no  evidence  being  introduced  by 
pli^ntifC  showing  how  much  the  market 
value  of  the  property  was  diminished  by 
the  Increased  servitude,  nor  any  legitimate 
evidence  of  actual  damages  sustained,  a  non- 
suit should  have  been  ordered. — Denver  A 
Rio  G.  R.  Co.  V.  Costes,  1  A.  336,  28  P.  1129. 

(1)  Questions,  concerning  which^  there  is 
no  competent  evidence,  should  not  be  submit- 
ted to  the  Jury.— Campbell  v.  Clay,  4  A.  551, 
36  P.  909;  Sun  Fire  Office  v.  Wich.  6  A.  103, 

39  P.  587. 

(m)  A  nonsuit  cannot  be  legally  granted 
when  the  defensive  pleadings  contain  an 
admission  of  some  indebtedness  and  a  prom- 
ise to  pay  it— Adams  v.  Tucker,  6  A.  393, 

40  P.  783. 

(n)  When  a  new  trial  would  certainly  be 
directed,  in  case  of  a  contrary  finding,  a 
verdict  should  be  directed. — Brown  v.  Potter, 
13  A.  512,  58  P.  785;  Sipes  v.  Seymour,  76 
P.  116. 

(o)  If  he  upon  whom  the  burden  of  proof 
rests,  falls  short  in  any  essential  particular, 
or  if  any  element  of  proof  necessary  to  make 
out  his  case  is  wanting,  upon  motion  of  the 
defendant  it  is  the  duty  of  the  court  to 
enter  a  judgment  of  nonsuit  and  in  a  proper 
case,  even  to  render  final  judgment  for  the 
defendant  upon  the  merits.  But  to  sustain 
such  a  motion,  the  court,  looking  at  the  evi- 
dence in  the  most  favorable  light  for  the 
plaintiff  in  which  the  jury  would  be  at  lib- 
erty to  view  it,  must  be  able  to  say  that 
there  is  no  evidence  which  would  justify  a 
verdict  for  him,  or  such  a  clear  and  decided 
preponderance  of  evidence  against  him  as 
would  require  the  court  to  set  aside  a  ver- 
dict in  his  favor.— Nichols  v.  McShane,  16 
A.   165,  64  P.  375. 

(p)  A  motion  by  defendant  for  nonsuit 
is  in  the  nature  of  a  demurrer  to  the  evi- 
dence, and  should  not  be  made  on  the  ground 
of  insufficiency  of  the  complaint;  such  ob- 
jection should  be  made  by  demurrer,  or  if 
after  judgment  for  plaintiff,  by  motion  in 
arrest.— Messenger  v.  Woge,  20  A.  276,  78 
P.  314. 

§70.    Power  of  court. 

(a)  By  statute  (1872,  p.  99),  the  court 
has  power  to  direct  a  nonsuit  whenever 
the  plaintiff  fails  to  make  a  case. — Baker  v. 
Hughes,  2  C.  79. 

(b)  An    involuntary    nonsuit    was    un- 


known to  the  common  law.  The  right  of 
the  court  to  non-suit  a  plaintiff  where  the 
evidence  produced  is  not  sufficient  to  sup- 
port a  verdict,  is  expressly  declared  by  stat- 
ute—Coming Tunnel  Co.  v.  Pell,  4  C.  184,  • 

(c)  A  nonsuit  may  be  ordered  by  the 
court  sua  ^ponte.— Schechter  v.  Denver  L. 

6  G.  Co.,  8  A.  25,  44  P.  761. 

(d)  Under  the  Code  a  court  may  permit 
a  plaintiff  to  take  a  voluntary  nonsuit  after 
he  has  introduced  his  evidence  and  the  de- 
fendant has  moved  for  nonsuit  because  of 
the  insufficiency  of  the  proof. — Colorado 
Fuel  and  Iron  Co.  v.  Menapace,  16  A.  200,  64 
P.  684. 

§  71.    Time  for  motion. 

(a)  Where  a  demurrer  to  the  complaint 
on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  had 
been  overruled,  and  defendants  had  elected 
to  abide  by  the  demurrer,  a  motion  for  a 
nonsuit  presenting  the  same  questions  dis- 
posed of  by  the  demurrer  is  not  in  order 
and  may  be  disregarded. — Howe  v.  People, 

7  A.  536,  44  P.  612. 

§78.    Form  and  requisites  of  motion. 

(a)  The  rule  governing  motions  of  the 
character  of  motions  for  nonsuit  is  that  the 
precise  ground  of  the  motion  must  be  stated; 
the  party  should  lay  his  finger  on  the  point 
of  his  objection. — Quimby  v.  Boyd,  8  C.  194, 
6  P.  462. 

(b)  Where  the  court  announced  that  a 
new  trial  should  be  allowed  and  the  plain- 
tiff then  declared  that  he  elected  to  stand 
by  his  case  as  made,  and  thereupon  the 
court  dismissed  the  action:  Held,  that  the 
circumstances  showed  that  all  parties  in- 
tended to  treat  the  case  as  though  the  court 
had  dismissed  the  action  or  granted  a  non- 
suit on  the  ground  that  plaintiff  had  failed 
to  **prove  a  sufficient  case  for  the  jury." — 
Wadsworth  v.  U.  P.  Ry.,  18  C.  600.  33  P.  616. 

§  73.    Operation  and  effect  of  motion. 

(a)  After  motion  for  nonsuit  for  tech- 
nical variance  a  plaintiff  should  be  allowed 
to  amend. — Martin  v.  Simmons,  11  C.  411,  18 
P.  636. 

(b)  A  motion  for  judgment  on  the  plead- 
ings admits  the  truth  of  the  plea,  and  of 
the  opening  statement  of  counsel,  wherever 
such  statement  is  invoked. — ^Roberts  v.  Colo- 
rado Springs  &  I.  R.  Co.,  46  C.  188,  194, 
101  P.  59. 

(c)  On  a  motion  for  a  nonsuit  the  testi- 
mony introduced  on  the  part  of  the  plain- 
tiff must  be  taken  as  true;  and  the  plaintiff 
is  entitled  to  the  benefit  of  all  legitimate 
inferences  therefrom. — Baldwin  Star  Coal 
Co.  V.  Qulnn,  46  C.  590,  106  P.  1101. 

(d)  A  motion  for  nonsuit  by  defendant 
at  close  of  plaintiffs  evidence  admits  the 
truth  of  plaintiffs  evidence,  and  every  legiti- 
mate inference  that  may  be  drawn  from  it 
—Allen  V.  Florence  A  Cripple  C.  R.  Co.,  16 
A.  213,  61  P.  491. 

(C)     DIRECTION  OF  VERDICT. 

§74.    Nature  and  grounds. 

(a)  Where  the  material  facts  are  estab- 
lished by  uncontradicted  evidence,  a  verdict 
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should  be  directed  for  the  party  entiUed  to 
recover  in  accordance  with  the  conclusions 
of  law  properly  deducible  from  the  facts  — 
Israel  v.  Day,  41  C.  52,  92  P.  698. 

(b)  An  instruction  directing  a  verdict 
can  be  justified  only  where  the  pleadings 
and  evidence  leave  no  room  for  a  difference 
01  opinion,  and  where  the  judgment  which 
should  be  rendered  is  manifest  and  indis- 
putable.—McQuown  V.  Thompson,  6  A.  466. 
39  P.  68;  Colorado  Coal  ft  Iron  Co.  v.  John. 
6  A.  213,  38  P.  399;  In  re  SheU's  Estate,  28 
C.  167,  63  P.  413;  Butcher  v.  Butcher,  21 
A.  416,  122  P.  397.  ' 

(c)  The  evidence  examined.  Held,  there 
was  error  in  directing  the  verdict— Western 
Inv.  A  L.  Co.  V.  Bank,  23  A.  143,  128  P.  476. 

§  75.    Verdict  for  defendant 

(a)  Where  the  evidence  is  not  sufficient 
to  support  a  verdict  for  the  plaintiff,  the  jury 
may  be  instructed  to  find  for  defendant— 
Hobson  V.  Porter,  2  C.  28;  Murphy  v.  Cobb, 
6  C.  281;  Rankin  v.  CardiUo,  38  C.  216,  88  P. 
170;  Hilbum  v.  Mercantile  Nat  Bank  of 
Pueblo,  39  C.  189,  89  P.  46;  Weston  v.  Live- 
ley,  45  C.  142,  100  P.  404;  Hildenbrand  v. 
Ullis,  10  A.  522,  51  P.  1008. 

(b)  When  the  evidence  is  such  that  it 
would  be  the  court's  unquestioned  duty  to 
set  aside  a  verdict  for  plainUff,  should  one 
be  returned,  a  verdict  for  defendant  may  be 
directed.— Chlvington  v.  Colo.  Springs  Co., 
9  C.  597,  14  P.  212. 

(c)  Where  no  evidence  has  been  intro- 
duced tending  to  sustain  a  material  aver- 
ment of  the  complaint,  in  the  absence  of  any 
motion  for  a  nonsuit  ^or  other  relief,  it  is 
error  to  refuse  to  direct  a  verdict  in  favor 
of  defendant.— Union  Coal  Co.  v.  Edman,  16 
C.  438,  27  P.  1060;  Dickey  v.  Dickey,  8  A. 
141,  45  P.  228. 

(d)  In  an  action  for  personal  injuries, 
where  from  all  the  evidence  the  court  is 
able  to  see  that  the  negligence  complained 
of  was  not  the  approximate  but  the  remote 
cause  of  the  injuries,  the  court  must  direct 
a  verdict  for  the  defendant  for  if  such  evi- 
dence had  been  submitted  to  the  jury  and 
the  verdict  had  been  rendered  in  favor  of 
the  plaintiff,  it  would  have  been  the  duty 
of  the  court  to  set  it  aside. — Snyder  v.  Colo- 
rado Springs  A  Cripple  Creek  Dist.  Ry.  Co., 
86  C.  288,  85  P.  686. 

(e)  Where  two  or  more  parties  act  each 
for  himself  and  independently  of  each  other 
in  a  proceeding,  the  results  of  which  may  be 
injurious  to  another,  they  cannot  be  jointly 
held  liable;  and  in  an  action  against  them 
for  such  joint  liability,  proof  of  separate 
and  distinct  liens  or  trespass  is  fatal  to  the 
cause  of  action  and  warrants  the  court  in 
directing  a  verdict  for  defendant — ^Livesay 
V.  First  National  Bank  of  Denver,  36  C.  526, 
86  P.  102. 

§76.    Verdict  for  plaintiff. 

(a)  Where  in  an  action  upon  a  promis- 
sory note  defendant  set  up  in  an  amended 
answer  a  counter  claim  based  upon  the 
breach  of  a  contract  but  the  contract  proven 
was  entirely  different  from  the  one  alleged 
in  his  answer,  in  the  absence  of  a  request  to 
amend  his  answer  to  correspond  with  the 
proof  it  was  not  error  to  direct  a  verdict  for 
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plaintiff,  although  defendant  before  giviar 
his  testimony  had  tendered  a  sec^' 
amended  answer,  which  was  denied  becauw 
no  proper  showing  was  made.  In  which  tbe 
contract  was  alleged  in  accordance  with  tbe 
S^a^tT         *^®®^®^  ^-  Joslyn,  31  C.  220.  W 

(b)  In  an  action  under  2  Mills'  Ann. 
Stats.,  sec.  4433,  for  the  violation  of  an  ordl- 
nance  of  a  city,  against  the  manager  of  u 
alleged  social  club  operaUng  without  a  11- 
cense  for  selling  liquor  to  persons  who  were 
not  members,  it  was  the  duty  of  the  court, 
at  the  close  of  the  evidence  establishing  racii 
sale,  to  have  instructed  the  jury  to  find  for 
the  plaintiff.— Creighton  v.  People  for  Use 
of  Town  of  Manitou,  36  C.  315,  83  P.  1057. 

(c)  Where,  in  an  action  for  unlawful 
detainer,  there  was  no  evidence  which  should 
have  gone  to  the  jury,  nor  any  matter  pre- 
sented for  the  jury's  determination  which 
would  deprive  the  landlord  of  his  rl^t  of 
re-entry  and  possession  under  the  terms  of  a 
written  lease,  the  court  properly  directed  a 
verdict  for  plaintiff.— Mageon  v.  Alkire.  41 
C.  338,  92  P.  720. 

(d)  Where  there  is  no  substantial  con- 
flict in  the  evidence  and  the  court  would 
be  under  duty  to  set  aside  a  verdict  for  the 
defendant  it  should  direct  a  verdict  for 
the  plaintiff.— Webster  v.  Rhodes,  49  C.  203, 
112  P.  324. 

(e)  A  verdict  should  be  directed  for  the 
plaintiff  in  an  action  on  a  promissory  note 
when  the  only  defenses  are  affirmative  and 
are  unsupported  by  evidence. — Campbell  t. 
Clay.  4  A.  551.  36  P.  909. 

(f)  In  an  action  by  an  agent  for  com* 
mission  for  procuring  a  person  ready  and 
willing  to  loan  to  defendant  money,  where  it 
was  alleged  and  proven  that  defendant  em- 
ployed plaintiff  to.  procure  a  loan  of  a  cer- 
tain sum  upon  real  estate  and  was  to  pay 
plaintiff  therefor  a  certain  sum,  and  that 
defendant  agreed  to  furnish  an  abstract  of 
title  to  the  real  estate;  that  plaintiff  pro- 
cured a  person  ready  and  willing  to  make 
the  loan,  and  that  defendant  failed  to  fur- 
nish the  abstract  and  the  loan  through  his 
fault  was  not  consummated,  plaintiff  was 
entitled  to  recover,  and  where  there  was 
no  conflict  of  testimony  the  court  properly 
directed  the  jury  to  return  a  verdict  for 
plaintiff.— Bundle  v.  Staats.  19  A.  164,  73  P. 
1091. 

(g)  Where  the  plaintiff  establishes  a 
clear  title  to  the  relief  which  he  demands 
the  court  should  direct  the  verdict — ^Nathan 
V.  Crouse,  24  A.  32,  131  P.  287. 

§  77.    Power  of  court 

(a)  Sec.  217,  subdivision  6,  Mills'  Ann. 
Code,  authorizes  the  court  to  set  aside  a 
verdict  when  the  evidence  is  Insuflicient  to 
sustain  it  and  it  is  well  established  by  the 
appellate  courts  of  this  jurisdiction  that  the 
trial  court  is  justified  in  directing  a  verdict 
for  the  same  reason. — ^Livesay  v.  First  Nat 
Bank  of  Denver.  36  C.  526,  86  P.  102. 

(b)  Where,  in  an  action  for  negligence, 
the  uncontradicted  testimony,  even  that  pre- 
sented  by  the  defendant  establishes  the 
charge,  the  court  may  direct  a  verdict  for 
plaintiff,   submitting   only   the   question  of 
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lamAgeB. — Rio  Grande  So.  Ry.  Co.  v.  Nichols, 
»  C.  300,  123  P.  318. 

(c)  It  is  only  where  the  circumstances 
b  an  action  for  damages  are  such  that  the 
standard  of  duty  is  fixed  and  the  measure 
Bf  duty  define^}  by  law  and  is  the  same  un- 
ier  all  circumstances,  that  the  court  can 
idthdraw  it  from  the  jury. — ^Denver  v.  Solo- 
nan,  2  A.  534,  31  P.  607. 

1 71    Time  for  motion. 

(a)  It  is  error  to  stop  the  trial  of  a 
case,  and  direct  a  verdict,  before  compe- 
tent eTidence  offered  upon  material  issues 
tias  been  received. — Crown  Point  Min.  Co.  v. 
Bu<^  97  F.  462. 

§79.   Operation  and  effect  of  motion  or  re- 
qnest. 

(a)  A  motion  for  a  directed  verdict  ad- 
mits the  truth  of  plaintlfTs  evidence  and 
e?ery  legitimate  inference  which  might  be 
drawn  from  it. — Monarch  Min.  A  Develop. 
Co.  v.  DeVoe,  36  C.  270,  85  P.  633. 

(b)  On  motion  to  direct  a  verdict,  every 
tect  which  the  Jury,  from  the  evidence,  would 
be  warranted  in  finding,  is  to  be  taken  as 
Iffoved.— Nichols  v.  Chicago,  B.  A  Q.  R.  Co., 
44  C.  501,  98  P.  808. 

(c)  When  both  plaintiff  and  defendant 
move  for  a  directed  verdict,  no  request  be- 
ing made  by  either  for  any  special  finding, 
the  effect  is  to  withdraw  the  issue  from  the 
^iry,  and  submit  it  to  the  court — Nisbet  v. 
Slegel-Campion  Live  Stock  Co.,  21  A.  494, 
123  P.  110. 

§80.   Hearing  and  determination  of  motion. 

(a)  It  is  not  prejudicial  error  to  orally 
direct  a  verdict  for  plaintiff  at  the  close  of 
the  evidence,  if  the  instruction  is  otherwise 
correct— Doyle  v.  Nesting,  37  C.  622,  88  P. 
S62. 

Vn.    INSTRUCTIONS  TO  JURY. 

(A)    PROVINCE  OP  COURT  AND  JURY 
IN  GENERAL. 

§8L   Authority  to  instruct  jury  in  generaL 

(a)  Instructions  should  be  confined  to 
the  law  of  the  case,  leaving  the  facts  to  be 
detemined  by  the  Jury.— Sopris  v.  Truaz, 
1  C.  89;  Kinney  v.  Williams,  1  C.  191. 

(b)  After  verdict  tendered  by  the  Jury 
it  is  too  late  to  give  a  correct  instruction 
curing  or  explaining  a  misdirection  at  the 
trial— Montelius  v.  Atherton,  6  C.  229. 

§81   Hature  and  scope  of  issues. 

(a)  In  an  action  for  breach  of  a  contract 
of  employment,  it  was  contended  that  there 
was  a  question  for  the  Jury  as  to  whether 
plaintiff  had  abandoned  the  contract  by  his 
absence  from  the  work  for  an  unreasonable 
time,  and  whether  he  had  relieved  defend- 
ant by  notifying  him  that  he  was  at  liberty 
to  employ  some  one  else;  but  there  was 
evidence  that  defendant  had  waived  his  right 
to  insist  on  abandonment  and  had  not  ac- 
cepted plahitifTs  offer  to  rescind  the  con- 
tract Held,  that  instructions  on  the  first 
PToposltion,  omitting  the  question  of  waiver 
and,  as  to  the  second,  the  question  whether 
defendant  had   accepted  plalntifTs  offer  to 


release  him  from  the  contract,  were  errone-  ^ 
ous,  under  the  rule  that,  when  the  court 
instructs  on  what  state  of  facts  a  verdict 
must  be  returned  against  a  party,  the  in- 
structions must  include  all  the  facts  material 
to  the  right  of  such  party. — ^Reynolds  v. 
Hart,  42  C.  150,  94  P.  14. 

§  88.  Comments  by  judge  on  evidence  in  gen- 
eraL 
(a)  In  the  courts  of  the  United  States 
the  presiding  Judge  may,  in  submitting  a 
case  to  the  jury,  express  his  opinion  on  the 
facts;  and  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately 
submitted  to  the  Jury,  such  expression  is 
not  reviewable  on  writ  of  error.  In  this 
case  there  was  no  error  in  the  charge. — 
Rucker  v.  Wheeler,  127  U.  S.  85. 

§  84.    Credibility  of  witnesses. 

(a)  The  Interest  of  each  and  every  wit- 
ness in  the  subject-matter  of  the  litigation 
is  to  be  considered  by  the  Jury  in  weighing 
his  testimony,  and  it  is  the  duty  of  the  court 
to  so  instruct. — ^Denver  City  Tramway  Co. 
V.  Cowan,  51  C.  78,  116  P.  186. 

(b)  Where  the  plaintiff  in  an  action  for 
damages  on  account  of  personal  injuries 
testified  to  material  facts  respecting  the 
character  and  extent  of  such  injuries,  and 
especially  in  contradiction  of  other  wit- 
nesses, held,  that  the  defendant  was  entitled 
to  an  instruction  to  the  effect  that  while 
under  the  statute  the  plaintiff  is  permitted 
to  testify  in  her  own  behalf,  yet  in  consider- 
ing such  evidence  the  jury  may  take  into 
consideration  the  fact  that  she  is  directly 
interested  in  the  result  of  the  suit.  Held, 
further,  that  the  duty  to  so  charge  is  not 
met  by  a  general  instruction  to  the  effect 
that  the  Jury  are  the  Judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  be 
given  to  the  testimony  of  each. — Denver 
City  Tramway  Co.  v.  Norton,  141  P.  600. 

§85.    Inferences  from  evidence. 

(a)  A  hypothetical  instruction  which  an- 
nounces a  correct  legal  proposition,  and  is 
based  on  the  evidence  before  the  Jury,  is  not 
liable  to  the  objection  that  it  assumes  a 
fact  in  dispute. — Bushnell  v.  Crooke  Min.  A 
Sm.  Co.,  12  C.  247,  21  P.  931. 

(b)  An  instruction  which  states  to  the 
Jury  that  they  may  find  any  fact  proven 
which  they  think  rightfully  and  reasonably 
Inferable  from  the  evidence,  Is  an  inaccu- 
rate expression  of  the  rule.  The  inference 
must  of  necessity  flow  from  the  fact  and  be 
a  legitimate  Inference  under  the  principles 
which  govern  the  introduction  of  testimony. 
It  is  not  every  inference  which  the  Jury  may 
think  deducible  from  the  facts  which  may  be 
taken  as  the  basis  of  their  verdict— Henry 
V.  Colorado  Land  ft  Water  Co.,  10  A.  14,  51 
P.  90. 

§  86.    Assumptions  by  judge  as  to  facts. 

(a)  Controverted  questions  of  fact  are  al- 
ways for  the  jury  to  determine,  and  it  is 
clearly  error  for  the  court  to  assume  that 
any  disputed  fact  has  been  established. — 
Downing  v.  Brown.  3  C.  571;  Lebanon  M.  Co. 
V.  Cons.  Rep.  Co.,  6  C.  371;  C.  R.  I.  ft  P.  Ry. 
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V.  Ferguson,  3  A.  414,  33  P.  684;  Patrick  R. 
ft  S.  Co.  V.  Skoman,  1  A.  323,  29  P.  21. 

(b)  An  instruction  tliat  told  the  jury 
that  plaintiffs  in  their  replication  gave  a  his- 
tory of  the  transaction,  giving  in  substance 
the  statements  of  the  replication,  was  not 
objectionable  as  assuming  the  truth  of  the 
statements  of  the  replication. — ^De  St.  Aubiii 
V.  Marshall  Field  &  Co.,  27  C.  414,  62  P.  199. 

(c)  Where  a  fact  to  be  determined  by  a 
jury  is  fairly  disputable  and  the  evidence 
is  such  that  reasonable  minds  might  dis- 
agree, it  is  error  for  the  court  to  tell  the 
jury  that  the  matter  is  undisputable. — Den- 
ver A  Rio  G.  R.  Co.  V.  Vitello,  34  C.  50,  81 
P.  766. 

(d)  In  an  action  for  the  death  of  an 
employee  struck  by  falling  rock  while  he  was 
descending  a  man-way  in  a  mine,  the  evi- 
dence under  every  reasonable  theory 
showed  that  the  employer  was  negligent,  and 
the  court  correctly  charged  as  to  the  de- 
gree of  care  required,  and  properly  submitted 
the  issue  of  contributory  negligence  and  as- 
sumption of  risk.  Held,  that  a  charge  that, 
if  the  employer  knew,  or  by  ordinary  care 
could  have  known,  that  the  way  was  unsafe 
because  not  properly  timbered  to  prevent 
rocks  from  falling,  he  was  liable,  is  not  er- 
roneous as  assuming  that  the  way  was  unsafe 
and  not  properly  timbered,  and  that  no  tim- 
bering was  proper  unless  it  absolutely  pre- 
vented rock  from  falling. — Hotchkiss  Mt. 
Mln.  ft  Red.  Co.  v.  Bruner.  42  C.  306,  94  P. 
331. 

(e)  An  instruction  correct  in  principle, 
which  impliedly  assumes  the  existence  of 
evidence  not  given  is  erroneous. — Coors  v. 
Brock,  44  C.  80,  96  P.  963. 

(f)  Assuming  a  fact  in  issue,  e.  g.,  in  an 
action  for  an  injury  attributed  to  a  defec- 
tive chair  negligently  provided  for  plaintiff, 
a  guest  in  defendant's  hotel,  an  instruction 
which  permitted  the  jury  to  find  for  the  plain- 
tiff, If  the  chair  was  defective,  and  defend- 
ant "had  it  used  reasonable  care"  would 
have  known  of  the  defect,  even  though  it  had 
no  actual  notice  thereof,  is  properly  refused, 
because  assuming  a  want  of  reasonable  caru 
on  the  part  of  the  defendant— Burchmore 
V.  Antlers  Hotel  Co.,  64  C.  314,  130  P.  846. 

(g)  An  instruction  which  assumes  that 
evidence  was  given  which  was  not,  or  which 
misstates  the  evidence  that  was  given  is 
misleading  to  the  jury  and  is  fatally  er- 
roneous.— Colorado  Mortg.  ft  Inv.  Ca  v. 
Messemer.  12  A.  361,  55  P.  611. 

(h)  An  instruction  which  assumes  that 
there  was  evidence  to  support  a  contention, 
when  there  was  not,  and  submits  such  con 
tention  to  the  jury,  is  erroneous,  although 
the  instruction  may  state  a  correct  abstract 
proposlUon  of  law.— Bowling  v.  Chambers. 
20  A.  113,  77  P.  16.  ,         ,    ,        u*^^ 

(!)  Instructions  assuming  facts  which 
are  for  the  jury  are  properly  refused.— Find- 
ing V.  Gitzen,  24  A.  38,  131  P.  1042. 

|g7.    Uncontroverted  facts  or  evidence. 

(a)  Where,  at  the  trial,  the  existence  of 
a  fact  controverted  by  the  pleadings  is  prac- 
tically conceded  or  established  by  clear  and 
undisputed  evidence,  Its  existence  may  be  as- 
sumed in  the  charge  of  the  court  without 
prejudice  to  the  substontial  rights  of  the 


parties;  and  such  charge,  though  technied^ 
erroneous  under  the  issues,  will  not  be 
garded  as  error  requiring  a  reversaL — '^ 
V.  Nevitt,  18  C.  10,  31  P.  487. 

(b)  Instructions  should  in  all  cases  til 
based  upon  the  evidence,  and  an  instmettaj 
that  impliedly  assumes  the  existence  of  . 
dence  that  was  not  given,  is  erroaeousL- 
Denver  ft  R.  G.  R.  v.  Spencer,  25  C.  9,  _ 
P.  211;  Fisk  v.  Greeley  Elec  Co.,  3  A.  8]|,< 
33  P.  70;  Denver  ft  R.  G.  Ry.  y.  Robinso^^ 
6  A.  432,  40  P.  840. 

(c)  An  instruction  containing  a  state- 
ment  of  fact  is  not  prejudicial  where  the 
statement  is  from  the  uncontradicted  testi- 
mony of  i4>pellant's  witnesses. — ^Florence  ft 
Cripple  Creek  Co.  v.  Tennant,  32  0.  71,  71 
P.  410. 

(d)  Where  the  complaint  alleged  that  tte 
property  in  controversy  was  of  a  certain' 
value,  and  this  allegation  was  not  deoiei 
in  the  answer,  and  the  evidence  introdueei 
was  overwhelmingly  to  the  effect  that  th» 
value  was  in  excess  of  that  alleged  and  no 
one  testified  that  it  was  less,  the  court  was 
justified  in  instructing  the  jury  that  the! 
property  was  of  the  value  alleged. — Craig  t.  j 
A.  Leschen  ft  Sons  Rope  Co.,  38  C.  115,  111^ , 
87  P.  1143. 

(e)  Allegations  which  are  not  oontio- 
verted,  or  which,  upon  the  trial,  are  treated 
as  true  by  the  parties,  may  be  assumed  to 
be  true  in  the  charge  of  the  court — ^Wolfer 
V.  Wm.  Redding  ft  Son,  48  C.  58,  108  P.  980. 

(f)  An  instruction  which  assumes  the 
existence  of  evidence  which  was  not  given, 
or  submits  a  question  not  in  the  case,  is 
erroneous. — Big  Hatchet  ConsoL  Mining  Ca 
V.  CoWn,  19  A.  406,  75  P.  605. 

§  88.    Opinion  or  belief  of  judge  as  to  facts. 

(a)  It  is  not  reversible  error  for  a  fed- 
eral judge  to  express  to  the  jury  his  opini<m 
on  the  facts,  if  the  rules  of  law  are  cor- 
rectly laid  down,  and  the  jury  are  given  to 
understand  that  they  are  not  bound  by  such 
opinion. — Doyle  v.  Union  Pac.  Ry.  Co^  147 
U.  S.  413. 

(b)  The  rule  in  federal  courts,  is  that 
if  the  court  be  of  opinion  that  upon  the 
evidence  as  it  is  presented  a  verdict  one 
way  or  another  would  have  to  be  set  aside 
on  motion  for  a  new  trial,  on  the  ground 
that  it  is  not  supported  by  the  evidence,  the 
court  is  not  bound  to  submit  the  question  to 
the  jury,  but  may  charge  the  jury  in  accord- 
ance with  the  view  the  court  takes  of  the 
proof.— Adams  v.  Spangler.  17  F.  133.  3  C 
L.  R.  554;  Sipes  v.  Seymour,  76  F.  116. 

§89.    Weight  and  sufficiency  of  evidence. 

(a)  In  an  acticm  for  injuries  caused  by 
tripping  on  a  three-eighths  inch  iron  pipe 
reaching  a  few  inches  above  the  sidewalk, 
near  the  curb,  an  instruction  that  its  exist- 
ence for  three  and  a  half  months  would 
constitute  constructive  notice  to  the  city,  is 
erroneous,  as.  under  such  circumstances,  it 
was  for  the  jury  to  determine  the  question. 
— Diamond  Rubber  Co.  v.  Harryman,  41  C. 
416.    92    P.    922. 

<b)  An  instruction  which  declares  that 
to  be  negligence,  which  is  only  evidence  of 
negligence,  is  error. — Colorado  ft  So.  R.  Co. 
V.  Davis,  23  A.  41,  127  P.  249. 
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(c)  An  Instruction  which  declares,  con- 
rary  to  the  fact,  that  there  iB  no  evidence 
» sustain  a  particular  contention,  is  properly 
efused.— Denver  City  Tramway  Co.  v.  Gaw- 
ey,  22  A.  332,   129  P.  258. 

(d)  Experts'  testimony  is  not  entitled  to 
reater  weight  than  that  of  non-professional 
ritneraes.  The  attention  of  the  jury  should 
kot  be  specially  called  to  it,  either  in  the 
ray  of  commendation  or  condemnation. — 
^nrnham  y.  Grant,  24  A.  131,  134  P.  264. 


(B) 


NECESSITY  AND  SUBJECT- 
MATTER. 


flO.    Duty  of  judge,  in  general 

(a)  Ordinarily,  an  extended  charge  to 
the  jury  is  unnecessary;  but  when  the  ques- 
tion to  be  determined  by  them  is  complicated 
iBd  dependent  upon  a  variety  of  circum- 
itances  and  conditions,  it  is  Important  that 
the  Jury  should  be  guided  in  their  delibera- 
tion by  the  learning  and  experience  of  the 
presiding  judge. — Sutton  v.  Dana,  16  C.  98, 
26  P.  90. 

(b)  When  instructions  prayed  state  the 
law  applicable  to  the  issues  and  the  evidence 
with  substantial  accuracy,  they  should  be 
giv^  in  substance. — Sutton  v.  Dana,  16  C. 
98,  25  P.  90. 

(c)  If  only  certain  specific  questions  of 
(act  are  required  to  be  answered  by  the 
jury,  subject  to  the  power  of  the  court  to 
accept  or  reject  the  answers  in  whole  or  in 
part,  it  is  not  error  for  the  court  to  refuse 
to  instruct  the  jury. — Saint  v.  Guerrerio,  17 
C.  448,  30  P.  335. 

(d)  It  is  not  necessarily  erroneous  for 
a  trial  court  to  omit  a  charge  upon  every 
point  of  a  case,  or  to  omit  to  give  a  cor- 
rect Instruction  of  its  own  motion  upon 
erery  point  upon  which  an  incorrect  In- 
Btmction  is  prayed.— Williams  v.  Williams, 
20  C.  51,  37  P.  614. 

(e)  While  the  code  provides  that  "the 
court  shall  give  such  instructions  of  law 
to  the  jury  as  may  be  necessary,"  it  is  not 
obligatory  upon  the  court  to  instruct  when 
no  instructions  were  requested  and  no  ques- 
tions of  law  raised  making  instructions  nec- 
essary.—Hamill  V.  Hall,  4  A.  290,  35  P.  927. 

(f)  It  is  the  duty  of  the  court,  before 
the  argument  is  begun,  to  give  the  jury 
sQch  instructions  upon  the  law  applicable  to 
the  (acts  as  may  be  necessary  for  their  guid- 
ance.—Pickett  V.  Handy,  5  A.  296,  38  P.  606. 

§91.  Issnes  and  theoiias  of  case. 

(a)  After  a  cause  has  gone  to  the  jury, 
a  plaintiff  cannot  interpose  and  recover  upon 
a  new  cause  of  action  by  means  of  an  in- 
Btmction. — Lawson  v.  Van  Auken,  6  C.  62. 

(b)  Where  a  cause  is  submitted  to  a  jury 
iipon  a  theory  adopted  by  one  of  the  parties 
to  the  action  through  instructions  given 
at  hii  request,  he  cannot  be  heard  to  com- 
plain that  such  theory  was  erroneous. — De 
St  Anbin  v.  Field,  27  C.  415,  62  P.  199. 

(c)  The  court  is  not  to  instruct  upon  a 
theory  of  the  case  resting  upon  mere  con- 
jecture.—Colorado  Springs  k,  I.  R.  Co.  v. 
Allen,  48  C.  4,  108  P.  990. 

(d)  Where  there  are  two  defenses  inter- 
posed to  an  action  either  of  which  if  estab- 
lished would  defeat  the  action,  an  instruc- 


tion from  which  the  jury  might  conclude 
that  if  defendant  failed  to  establish  one  de- 
fense, even  though  he  sustained  the  other, 
it  would  be  their  duty  to  return  a  verdict 
for  the  plaintiff,  is  misleading  and  erroneous. 
— Des  Moines  Life  Ass'n  v.  Owen,  16  A.  60, 
68  P.  781. 

(e)  Where  the  court  attempts  to  state 
the  issues  the  instructions  should  fairly  pre- 
sent the  contentions  of  each  party. — Denver 
City  Tramway  Co.  v.  Gustafson,  21  A.  478, 
121  P.  1015. 

(f)  An  instruction  which  announces  as 
the  law  what  is  not  the  law,  or  which  as- 
sumes as  proven  what  is  not  supported  by 
the  evidence,  or  withdraws  from  the  jury  an 
issue  of  fact  exclusively  within  their  prov- 
ince, involves  fatal  error. — King  Solomon 
Tun.  k  Dev.  Co.  v.  Mary  Vema  Min.  Co., 
22  A.  628,  127  P.  129. 

§  98.    Presun^tions  and  burden  of  proof. 

(a)  An  instruction  that,  when  a  con- 
spiracy is  shown  beyond  a  reasonable  doubt 
to  exist  the  acts  and  statements  of  one  of  the 
conspirators  in  furtherance  of  the  conspiracy 
and  during  its  existence,  are  admissible 
against  the  oth^r  conspirator,  and  if  against 
interest,  "are  presumed  in  law  to  be  true 
by  reason  thereof," ,  is,  standing  by  itself, 
fatally  erroneous,  as  invading  the  province 
of  the  jury;  but  the  error  is  purged  by  other 
instructions  in  which  the  true  rule  is  plainly 
stated.— Ausmus  v.  People,  47  C.  167,  107  P. 
204. 

(b)  An  instruction  which  devolves  upon 
one  party  the  burden  of  proof  which  the 
law  imposes  on  the  other  is  fatal  error. — 
Nutt  V.  Davison,  64  C.  686, 131  P.  390. 

§  93.    Determination  of  weight  and  sufficiency 
of  evidence. 

(a)  An  instruction  which  leaves  an  issue 
to  the  belief  of  the  jury,  instead  of  requiring 
the  jury  to  determine  the  issue  upon  the 
evidence,  is  erroneous. — Ingols  v.  Plimpton, 
10  C.  636,  16  P.  166. 

(b)  Where  the  evidence  is  in  eqnilihrio, 
it  is  essential  that  the  jury  be  correctly 
instructed  upon  that  point. — Coors  v.  Brock, 
44  C.  80,  96  P.  963. 

(c)  The  refusal  to  charge  that,  in  de- 
termining the  preponderance  of  evidence,  the 
jury  may  consider  the  opportunities  of  the 
witnesses  for  forming  acquaintance  with  the 
facts,  their  demeanor,  their  interest  in  the 
result,  and  probability  of  their  statements, 
is  not  reversible  error. — Greeley  S.  L.  A  P. 
Ry.  V.  Yount.  7  A.  189,  42  P.  1023. 

§94.    Purpose  and  effect  of  evidence. 

(a)  It  is  for  the  jury  to  determine 
whether  the  seduction  of  the  woman  under 
the  promise  of  marriage  is  to  found  an  award 
of  damages  or  not;  an  Imperative  instruction 
to  take  it  into  consideration  is  error. — ^Har- 
rison V.  Carlson,  46  C.  65,  101  P.  76. 

(b)  Where  evidence  competent  for  only 
one  purpose  is  received,  good  practice  re- 
quires that  the  court  should,  at  the  time, 
so  advise  the  jury. — Melcher  v.  Beeler,  48  C. 
233,   237,  110  P.   181. 

(c)  An  instruction  directing  the  jury  to 
enquire  into  the  motives  for  a  witness'  tes- 
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timony  held  properly  refused. — Schmidt  v. 
First  Nat.  Bank.  10  A.  261,  60  P.  733. 

§  95.    Exclusion  of  evidence  from  consideration. 

(a)  An  instruction  which  in  effect  elimi- 
nates from  the  case  certain  relevant  mat- 
ters which  the  evidence  tends  to  establish, 
is  erroneous.— Wells  v.  Gilpin,  19  C.  305,  36 
P.  646. 

(b)  In  an  action  by  an  employee  against 
a  railroad  company  for  injuries,  one  ground 
of  recovery  being  defendant's  failure  to  use 
automatic  couplers  as  required  by  act  of  con- 
gress, the  evidence  showed  that,  at  the  time 
of  the  injury,  the  cars  were  not  engaged  in 
interstate  commerce,  but  that  defendant 
sometimes  engaged  in  interstate  commerce, 
and  that  it  had  failed  to  provide  such  coup- 
lers. Heldt  an  instruction  that  the  act  of 
congress  was  not  involved,  and  that  no  lia- 
bility to  plaintiff  could  be  predicated  upon 
the  violation  thereof  by  defendant,  was 
faulty,  if  not  errcmeous,  in  failing  to  advise 
the  jury  that  all  testimony  bearing  on  the 
subject  of  interstate  commerce  was  with- 
drawn from  their  consideration. — Rio  Grande 
Southern  R.  Co.  v.  Campbell,  44  C.  1, 17.  96  P. 


§  96.    Credibility  of  witnesses. 

(a)  Where  there  is  evidence  to  the  effect 
that  a  witness  has  made  any  statement,  oral 
or  written,  out  of  court  concerning  any  sub- 
stantial matter  in  controversy  materially 
variant  from  what  he  has  stated  on  the 
witness  stand,  such  evidence  tends  to  im- 
peach either  the  recollection  or  the  truthful- 
ness of  the  witness,  and  the  Jury  should, 
upon  proper  request,  be  instructed  to  con- 
sider the  same  in  determining  what  weight 
should  be  given  to  his  testimony. — Rose  v. 
Otis,  18  C.  69,  31  P.  498. 

(b)  Where  plaintiff  admitted  that  she 
testified  differently  on  a  former  trial,  and 
her  evidence  confilcted  with  defendant's, 
neither  being  corroborated  by  other  wit- 
nesses, it  is  error  to  refuse  an  instruction 
that  in  arriving  at  the  credibility  of  wit- 
nesses the  jury  could  oonslder  that  at  a  pre- 
vious trial  their  testimony  was  materially 
different  than  that  given  on  the  present 
trial.— aammer  v.  Eddy.  41  C.  236,  92  P.  722. 

(c)  The  rule  that,  where  the  statement 
of  a  witness  is  not  disputed  by  other  wit- 
nesses, his  credibility  in  this  respect  should 
be  submitted  to  the  Jury  and  not  determined 
against  him  by  the  court,  does  not  apply 
where  there  is  but  one  inference  which  can 
reasonably  be  drawn  from  the  undisputed 
facts;  since,  where  a  physical  situation  ren- 
ders the  right  of  a  matter  clearly  beyond  all 
reasonable  controversy,  there  is  no  confiict 
to  be  solved  by  a  Jury,  because  no  Just  ver- 
dict can  be  rendered  contrary  to  all  reason- 
able probabilities,  and  a  court  will  treat  as 
unsaid  by  a  witness  that  which  in  the  very 
nature  of  things  could  not  be  as  said. — ^Wes- 
terkamp  v.  C.  B.  A  Q.  Ry.  Co.,  41  C.  290,  92 
P.  687. 

(d)  Where  the  witness  testifies  contrary 
to  the  allegations  of  his  sworn  pleadings  the 
instructions  may  properly  call  the  attention 
of  the  Jury  to  such  fact.— Fleetford  v.  Har- 
nett, 11  A.  77,  62  P.  293. 


§  97.    Matters  of  law,  in  generaL 

(a)  Courts  are  not  required  to  state,  li 
their  Instructions  to  juries,  the  entire  lam 
upon  any  given  subject,  but  only  so  mwl 
thereof  as  may  be  applicable  and  eseentU 
to  the  issues  and  facts  of  the  case  on  trial 
To  this  extent  the  charge  must  t>e  oorred 
and  explicit,  and  if  unexceptionable  tn  these 
essentials  it  will  not  be  ground  of  revemJ 
that  the  instructions  are  not  strictly  correct 
as  universal  propositions  of  law. — Denv 
South  Park  A  Paa  Ry.  Co.  v.  Conway,  I 
C.  1,  6  P.  142. 

(b)  As  it  is  wrong  for  a  court  to  instract 
as  to  the  law  in  the  absence  of  taets  to 
which  it  is  i4)plicable,  it  is  erroneoas  to 
state  abstract  propositions  of  law*  emch  ap- 
plicable to  different  state  of  facts,  and  apply 
(me  doctrine  to  a  given  claim,  and  say  notk 
ing  about  its  application  to  contrary  claina. 
—Harris  v.  People,  32  C.  211.  75  P.  427. 

(c)  An  instruction  which  assumes  to  de- 
clare a  matter  of  law,  what  is  in  fact  a  ques- 
tion for  the  jury,  is  fatal  error. — Great  Wert- 
em  Sugar  Co.  v.  Parker,  22  A.  la,  123  P.  671. 

§98.    Determination  of  amount  of  zeoovny. 

(a)  An  erroneous  instruction  whi^  may 
have  induced  the  Jury  to  award  exo^^ve 
damages  is  fatal  error. — ^Meador  ▼.  Cullisos. 
62  C.  172,  120  P.  146. 

(b)  An  instruction  limiting  the  verdice 
which  the  jury  might  return  to  the  amount 
claimed  in  the  complaint  in  an  acti<m  to 
recover  the  value  of  services,  is  correct- 
Rose  V.  OUs,  6  A.  472,  39  P.  77. 

(c)  An  instruction  that  if  the  evidence 
was  too  uncertain  for  the  jury  to  determine 
what  balance,  if  any,  is  due,  the  Jury  shoalfl 
find  for  the  defendant:  Held,  error  as  ho- 
plsring  that  the  exact  amount  must  be  shown. 
—Hooper  ▼.  Hartwell,  12  A.  161,  64  P.  864. 

§  99.    Assent  of  jurors  to  v^dict 

(a)  An  instruction  which  authorized 
three-fourths  of  the  jury  to  return  a  verdict 
was  erroneous;  but  where  the  jury  returned 
a  unanimous  verdict,  the  error  was  not  prejQ< 
dicial. — ^Adams  Express  Co.  v.  Aldridge,  29 
A.  74,  77  P.  6. 

(b)  Where  a  jury  of  six  returned  a  unani- 
mous verdict,  an  erroneous  instmctioo 
which  told  the  jury  that  five  of  their  num- 
ber might  return  a  verdict,  was  not  preju- 
dicial.—Fitshugh  V.  Nicholas,  20  A.  23i  77 
P.  1092. 

§  100.    Definition  or  explanation  of  terma 

(a)  In  an  action  for  damages  for  a 
breach  of  a  partnership  contract,  a  fkilore  of 
the  court  to  properly  define  "probable  prof- 
its," in  the  absence  of  a  tender  of  sudi  in- 
struction or  one  limiting  the  range  of  the 
jury's  Inquiry,  is  not  reversible  error.— Ram- 
say ▼.  Meade,  37  C.  466,  86  P.  1018. 

(C)     FORM,  REQUISITES,  AND  SUF- 
FICIENCY. 

§101.    Written  instructions,  in  general 

(a)  Instructions  to  the  jury  shonld  be 
written,  and  the  court  should  not  cnllf 
qualify  or  modl^  them. — Dorsett  v.  Crew, 
1  C.  18;  Gile  v.  t»eople,  1  C.  60. 
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(b)  Instructions  to  the  jury  are  required 
l»y  statute  to  be  In  writing. — Lee  v.  Stahl, 
\  C.  208. 11  P.  77;  Montelius  v.  Atherton.  6  C. 
B4;  Wettengel  t.  Denver,  20  C.  552,  39  P. 
143;  Sams  Automatic  Car  Coupler  Co.  v. 
[ieague,  25  C.  129,  54  P.  642. 

(c)  One  of  the  Jurors,  by  interruptions 
to  counsel  during  tbe  argument,  and  by  pro- 
poimding  questions  to  counsel,  gave  indica- 
tions of  having  formed  an  opinion  of  his 
Ofwn.  independent  of  the  testimony  of  wit- 
Besses.  An  admonition  orally  addressed  by 
the  presiding  judge  to  the  Jury  to  the  effect 
tbat  they  must  be  controlled  by  the  evidence, 
BOt  substituting  their  own  judgment  or  im- 
pressions, was  Jield  not  within  the  code  pro- 
TisioQ  requiring  the  charge  to  be  in  writing 
(Rev.  Code,  sec  204),  and  if  for  any  reason 
erroneous,  cured  by  the  provisions  of  the 
eode  (Rev.  Code,  sec  84),  and  sec  20,  c  6, 
Laws  1911. — Denver  City  Tramway  Co.  v. 
Armstrong,  21  A.  640,  123  P.  136. 

§  Id  Reducing  oral  instructions  to  writ- 
ing. 
(a)  The  code  requires  instructions  to  be 
gi?en  in  writing.  That  the  oral  charge  was 
taken  down  by  the  stenographer,  extended 
by  him  and,  as  so  extended,  handed  to  the 
Jury  upon  their  retirement,  does  not  con- 
stitate  a  compliance  with  the  requirement 
-Crawford  v.  Brown,  21  C.  272,  40  P.  692; 
Brown  v.  Crawford,  2  A.  235,  29  P.  1137. 

§103.   Form  and  language,  in  general 

(a)  Instructions  not  prepared  conforma- 
bly to  the  requirements  of  the  statute,  nor 
brought  to  the  attention  of  the  court  in  apt 
time,  may  be  rejected. — Schoolfield  v.  Houle, 
IS  C.  394.  22  P.  781. 

(b)  The  duty  imposed  upon  the  trial 
court  as  to  the  form  and  style  in  which  in- 
structions to  the  Jury  shall  be  given, 
necessarily  involves  a  large  discretion.  Un- 
necessary instructions  do  not  necessarily 
make  a  charge  erroneous;  and  instructions 
once  given  in  substance  need  not  be  re- 
peated.—Moffatt  V.  Tenney,  17  C.  189,  30 
P.  348. 

(c)  It  is  not  commendable,  in  instruc- 
tions, to  attempt  a  new  jstatement  of  an  old 
settled  rule,  or  to  qualify  old,  unbroken  and 
well  understood  expressions  of  what  the  law 
l8.-Ritchey  v.  People,  23  C.  314,  47  P.  272, 
384. 

(d)  Where  counsel  ask  for  a  peremptory 
instruction,  it  is  better  practice  not  to  com- 
plicate it  by  including  any  statements  re- 
garding the  law  upon  which  it  is  based.— 
Thomas  v.  Carey,  26  C.  485,  58  P.  1093. 

(e)  The  instructions  should  not  be  un- 
necessarily voluminous,  and  should  embrace 
only  a  statement  of  law  by  which  the  evi- 
dence is  to  be  examined  and  applied.—Rio 
Grande  So.  Ry.  Co.  v.  Campbell,  44  C.  17,  96 
P.  m\  Garver  v.  Carver,  52  C.  227,  232,  121 
P.  165. 

(f)  A  trial  court  is  invested  with  discre- 
tion to  determine  the  form  as  well  as  the 
s^ibstance  of  the  instructions  which  shall 
be  given  to  the  jury,  and  the  appellate  tri- 
^ninal  wlU  never  Interfere  with  that  dis- 
cretion when  it  has  been  rightfully  and 
carefully  exercised. — Denver  Mach.  Co.  v. 
Merdianrs  Pub.  Co..  4  A.  146,  36  P.  192. 


(g)  It  is  error  to  use  the  phrase  "it  is 
conceded  by  the  plaintiff  that  if,"  where  the 
plaintiff  has  made  no  concession  and  has  de- 
nied the  fact  upon  which  the  "if  is  predi- 
cated.—Bradbury  V.  Alden,  13  A.  208,  57  P. 
490. 

§  104.    Numbering  and  signing. 

(a)  Good  practice  requires  that  the  in- 
structions be  numbered.— Kansas  Pac.  Ry. 
V.  Ward,  4  C.  30. 

(b)  The  omission  of  the  appellee  to  num- 
ber the  instructions  prayed  by  him,  and  ex- 
cepted to  by  the  appellant  is  not  fatal. — 
Gibbs  V.  Wall,  10  C.  153,  14  P.  216. 

(c)  The  object  in  requiring  instructions 
to  be  numbered  and  signed  is  for  the  con- 
venience of  the  court  and  the  protection  of 
the  parties  in  the  matter  of  preserving  their 
exceptions;  if  a  party  omits  this  require- 
ment, or  suffers  the  opposing  party  to  do  so 
without  objecting,  he  will  not  be  heard  after- 
wards to  complain. — Moffatt  v.  Tenney,  17 
C.  189,  30  P.  348. 

(d)  Instructions  should  be  numbered  and 
signed  by  the  counsel  requesting  them.  A 
failure  to  comply  with  this  requirement  may 
justify  their  refusal. — Mason  v.  Sieglitz,  22 
C.  320,  44  P.  588. 

§  105.    Correcting. 

(a)  It  is  the  duty  of  the  court  to  make 
any  and  all  corrections  of  the  instructions, 
when  reduced  to  writing,  necessary  to  their 
validity.— Rice  v.  Goodridge,  9  C.  237,  11 
P.  91. 

§106.    Repetition. 

(a)  The  jury  having  been  instructed  that 
defendant  could  justify  the  taking  under  the 
attachment  unless  plaintiff  was  a  bona  fide 
purchaser,  a  further  instruction,  that  the 
writ  of  attachment,  affivadit,  bond  and  tran- 
script of  the  record  introduced  in  evidence 
authorised  a  levy  on  the  goods  of  the  at- 
tachment defendant,  subject  to  levy,  is 
proper;  so  much  thereof  as  refers  to  the 
affidavit  and  bond  being  harmless  surplusage. 
— Buddee  v.  Spangler,  12  C.  216,  20  P.  760. 

(b)  Unnecessary  repetition  in  the  charge 
to  the  jury,  though  reprehensible,  is  not 
necessarily  error;  e.  g.,  the  frequent  repeti- 
tion of  the  phrase  "verdict  for  the  defend- 
ant" is  not  prejudicial,  where  the  facts 
warranting  such  a  verdict  are  clearly  de- 
fined.— Liutz  V.  Denver  City  Trwnway  Co., 
54  C.  371,  181  P.  258. 

§107.    Limiting  number  of  instructions. 

(a)  Multiplicity  of  instructions  is  disap- 
proved.— Montgomery  v.  Colorado  Springs  A 
I.  R.  Co.,  50  C.  210,  216,  114  P.  659. 

§  106.    Sufficiency  as  to  subject-matter  in  gen- 
eral 

(a)  The  fact  that  the  court,  in  its  in- 
structions, read  certain  allegations  from  the 
complaint  and  answer,  is  not  erroneous  if 
thereby  he  correctly  stated  the  issues  of  the 
jury.^T-Union  Gold  M.  Co.  v.  Crawford,  29  C. 
511.  69  P.  600. 

(b)  It  is  not  required  that  the  instruc- 
tions should  designate  any  degree  of  pre- 
ponderance in  the  evidence,  in  order  to  a 
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recoYery.— Doty  v.   Helser,   48   C.   490,   111 
P.  67. 

(c)  Where  there  is  no  instmction  as  to 
the  elements  of  damage,  and  the  court  dur- 
ing the  progress  of  the  trial  has  made  fre- 
quent and  diverse  rulings  as  to  the  admissi- 
bility of  testimony  a  direction  to  the  Jury 
not  to  consider  "any  remark,  decision  or 
order  made  during  the  trial"  serves  to  ac- 
centuate the  improper  freedom  allowed  the 
Jury  to  enter  into  the  field  of  conjecture, 
and  is  error. — Colorado  Springs  Co.  v.  Al- 
brecht,  22  A.  201,  123  P.  957. 

§109.    Evidence  and  matters  of  fact  in 

generaL 

(a)  It  is  not  necessary  in  every  instruc- 
tion to  repeat  the  words  "if  the  Jury  believe 
from  the  evidence,"  but  the  charge  in  this 
respect  ought  to  be  so  clear  that  intelligent 
men  will  have  this  principle  of  law  clearly 
before  them  when  deliberating  upon  a  ver- 
dict.— Salomon  v.  Webster,  4  C.  353;  Gorman 
V.  People.  17  C.  596,  31  P.  336;  Boykin  v. 
People,  22  C.  496,  45  P.  419. 

(b)  Where,  in  an  action  for  damages  for 
a  breach  of  a  partnership  contract,  the  court 
instructed  the  Jury  that,  if  the  alleged  rep 
resentations  of  the  plaintiff,  or  any  of  them, 
were  false  and  untrue,  the  defendant  would 
be  Justified  in  revoking  the  contract,  another 
instruction  that  defendant  must  establish  the 
truth  of  the  allegations  of  his  afllrmative 
defenses  of  incompetency  and  plaintlfTs 
fraudulent  representation  whereby  defend- 
ant was  Induced  to  make  the  contract,  was 
not  misleading  as  imposing  on  defendant  the 
burden  of  proving  all  such  averments,  as  the 
instructions  must  be  read  as  a  whole. — Ram- 
say V.  Meade,  37  C.  465,  86  P.  1018. 

(c)  It  is  not  required  that  every  instruc- 
tion should  by  express  words  require  the 
Jury  to  find  "from  the  evidence." — Sholine  v. 
Hards,  22  A.  63,  123  P.  330. 

(d)  An  instruction  detailing  facts  must 
include  all  the  facts  material  to  the  rights 
of  all  parties. — ^Kent  v.  Treworgy,  22  A.  441, 
125  P.  128. 

§  110.    Weight  and  effect  of  evidence. 

(a)  An  instruction  that  "if  you  believe 
that  any  witness  has  wilfully  testified 
falsely  to  any  material  fact  in  the  case,  you 
may  disregard  the  whole  of  his  or  her  testi- 
mony," is  proper. — Denver  &  Rio  Grande 
R.  R.  Co.  V.  Warring,  37  C.  122,  86  P.  305. 

(b)  In  an  action  for  damages  for  per- 
sonal injuries  caused  by  defendant's  negli- 
gence, where  upon  the  undisputed  facts  the 
law  casts  a  liability  upon  defendant  so  that 
the  court  would  be  Justified  in  so  directing 
the  Jury,  the  defendant  is  not  in  a  position 
to  complain  of  an  instruction  which  leaves 
the  question  of  its  liability  to  the  Jury,  even 
if  such  instruction  is  erroneous. — City  of 
Colorado  Springs  v.  Floyd,  19  A.  167,  73  P. 
1092. 

(c)  In  an  effort  to  impeach  a  witness  on 
the  ground  that  his  general  reputation  for 
truth  and  veracity  in  the  community  where 
he  resided  was  bad,  where  two  witnesses 
testified  to  his  bad  reputation,  it  was  error 
to  instruct  the  Jury  to  disregard  the  testi- 
mony of  the  impeaching  witnesses  as  the 


testimony  of  two  witnesses  was  insufficient 
to  impeach.--Schuch  v.  McGulre,  20  A.  248, 
77  P.  1090. 

(d)  An  instruction  which  imposes  upon 
the  defendant  the  burden  of  proof  which,  by 
law,  rests  upon  the  plaintlfT,  Is  error. — ^Mc- 
Graw  V.  Kerr,  23  A.  163,  128  P.  870. 

(e)  The  giving  of  an  instruction  that 
positive  evidence  is  entitled  to  more  weight 
than  negative  always  rests  largely  In  the 
discretion  of  the  court,  and  It  Is  certainly 
not  error  to  decline  to  give  such  instruction 
in  a  case  in  which  witnesses  have  testified 
as  positively  on  one  side  that  a  thing  did  not 
occur  as  on  the  other  side  that  It  did. — Den- 
ver ft  Rio  G.  R.  Co.  V.  Lorentzen,  79  P.  291. 

§111.    Credibility  of  witnesses. 

(a)  It  is  proper  to  charge  that  in  deter- 
mining the  weight  of  the  testimony  given  by 
the  respective  witnesses,  the  Jury  have  the 
right,  and  that  It  is  their  duty,  as  Jurors,  to 
take  into  consideration  the  Interest  which 
any  witness  may  have  In  the  litigation. — 
Stewart  v.  Klndel,  15  C.  539,  25  P.  990; 
Salasar  v.  Taylor,  18  C.  539,  33  P.  369. 

(b)  The  Interest  of  witnesses  is  to  be 
considered  by  the  Jury  In  weighing  their 
testimony  and  a  general  instruction,  as  to 
all  witnesses,  applies  to  the  parties,  and  com- 
plies with  the  rule. — Denver  City  Tramway 
Co.  V.  Cowan,  51  C.  78,  116  P.  136. 

§119.    Matters  of  law. 

(a)  It  is  error  In  giving  instructions  to 
a  Jury  upon  the  law  to  ignore  testimony 
tending  to  establish  a  material  fact,  and 
which  fact,  if  established,  would  change  th^ 
rights  of  the  parties  litigant. — ^Venlne  v. 
Archibald,  3  C.  163. 

(b)  Although  an  instruction  requested  is 
not  a  full  and  accurate  statement  of  the  law 
upon  the  proposition,  yet  if  it  is  correct 
under  the  facts  to  which  it  is  applicable  it 
is  not  erroneous  and  should  be  given. — 
Thomas  v.  Carey,  26  C.  485.  58  P.  1093. 

(c)  If  instructions  oonsldered  as  a  whole 
fully  and  correctly  state  the  law  of  the  case 
they  are  sufficient  The  fact  that  a  certain 
legal  proposition  Is  not  contained  in  an  in- 
struction is  not  reversible  error  If  the  prop- 
osition is  stated  in  another  Instruction. — 
Davis  V.  Shepherd,  31  C.  141,  72  P.  57. 

(d)  In  instructing  the  Jury,  propositions 
of  law  should  be  concretely  stated  and  not 
In  the  abstract,  and  the  entire  law  upon  any 
one  proposition  should,  as  far  as  practicable, 
be  embodied  In  one  Instruction  rather  than 
In  two  or  more  widely  separated  ones. — Den- 
ver Consol.  Elec  Co.  v.  Walters,  39  C.  301, 
89  P.  815. 

§118.    Argumentative  instructions. 

(a)  Argumentative  Instructions  should 
not  be  given,  but  the  fact  that  an  instruc- 
tion is  argumentative  is  not  reversible  error, 
where  the  instructions  oonsldered  as  a  whole 
properly  advised  the  Jury  as  to  the  material 
issues  in  the  case. — McCormick  ▼.  Parriott, 
33  C.  382,  80  P.  1044. 

§  114.    Reading  or  quoting  authorities. 

(a)  It  Is  not  error  to  quote  In  an  instruc- 
tion a  section  of  the  statute  only  part  of  the 
provisions  of  which  apply  in  the  particular 
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case. — Keefer  v.  Amlcone,  45  C.  110,  100  P. 
594. 

(b)  In  a  contest  as  to  the  probate  of  a 
will»  the  proponent's  counsel  prayed,  as  an 
instruction,  a  passage  quoted  from  a  Judicial 
opinion,  enlarging  upon  the  high  value 
placed  by  the  law  upon  the  right  of  the 
owner  of  property  to  dispose  of  it  by  will  M 
his  pleasure,  in  order  to  reward  those  who 
have  been  affectionate,  and  punish  the  diso- 
bedient, the  testator's  right  to  indulge  his 
prejudices,  the  few  occasions  in  which  the 
testator's  disposition  of  his  estate  is  satis- 
factory to  his  relatives,  and  the  indifference 
of  the  courts  to  a  testator's  prejudices 
against  some  of  his  kindred,  and  his  par- 
tiality to  others.  It  was  held  properly  re- 
fused, as  in  the  nature  of  a  homily,  rather 
than  an  instruction. — Lehman  v.  Ldnden- 
meyer,  48  C.  315,  109  P.  956. 

§  115.    Confiised  or  misleadiBg  instructions. 

(a)  Courts  do  not  sit  as  literary  critics, 
and  therefore  mere  verbal  inaccuracies,  un- 
less clearly  shown  to  have  been  misleading, 
are  not  ground  of  reversal. — Denver,  S.  P. 
ft  Pac  Ry.  Co.  v.  Conway,  8  C.  1,  5  P.  142. 

(b)  If  there  is  a  mere  tendency  in  the 
charge  to  mislead  the  Jury,  a  party,  to  avail 
himself  of  the  defect,  must  ask  additional 
explanatory  instructions;  but  where  it 
necessarily  and  actually  misleads,  it  is  fatal 
error. — Denver  Tramway  Co.  v.  Lassasso,  22 
C.  444,  45  P.  409. 

(c)  Instructions  referring  to  **the  re- 
quirements of  law"  and  "conditions  prece- 
dent" without  defining  such  requirements 
and  conditions  are  calculated  to  confuse  the 
Jury  and  are  erroneous. — ^Wood  v.  Chapman, 
24  C.  134,  49  P.  136. 

(d)  An  expression  in  the  instructions 
that  the  individual  defendants  guaranteed 
the  "contract"  instead  of  its  performance 
by  the  employer,  amounts  at  most  to  a  mere 
verbal  inaccuracy  that  could  not  have  mis- 
led.— Sams  Automatic  Car  Coupler  Co.  v. 
League,  25  C.  129,  54  P.  642. 

(e)  An  instruction  to  the  effect  that  the 
burden  of  proof  was  on  defendant  to  "sat- 
isftr"  the  Jury  that  the  plaintiff  was  guilty 
of  some  one  or  more  of  the  acts  assigned  in 
the  answer  as  reasons  for  his  discharge,  was 
not  erroneous,  where  the  word  "satisfjr"  was 
so  used  as  to  clearly  indicate  to  the  Jury 
that  it  was  used  as  synonymous  with  "be- 
lieve."—Id. 

(f)  Where,  in  an  action  for  damages  for 
a  breach  of  a  partnership  contract,  the  court 
instructed  the  Jury  that,  if  the  alleged  rep- 
resentations of  the  plaintiff,  or  any  of  them, 
were  false  and  untrue,  the  defendant  would 
be  Justified  in  revoking  the  contract,  another 
instruction  that  defendant  must  establish 
the  truth  of  the  allegations  of  his  aflHrmative 
defenses  of  incompetency  and  plaintiff's 
fraudulent  representation  whereby  defend- 
ant was  induced  to  make  the  contract,  was 
not  misleading  as  imposing  on  defendant  the 
burden  of  proving  all  such  averments,  as  the 
instructions  must  be  read  as  a  whole. — ^Ram- 
say V.  Meade,  37  C.  465,  474,  86  P.  1018. 

(g)  In  an  action  against  promoters  of  a 
corporation  for  the  contract  price  of  certain 
machinery,  the  court  instructed  the  Jury 
that,  where  the  promoters  of  a  corporation 


have  entered  into  a  contract,  the  same  may 
be  ratified  by  the  subsequently  formed  cor- 
poration, and  that  it  is  not  necessary  th&t 
the  directors  as  a  body  or  at  a  meeting 
assembled  should,  by  formal  resolution, 
adopt  or  ratify  the  same;  but  that  the  cor- 
poration may  be  bound  to  pay  for  property 
that  it  has  actually  used  which  had  been 
bought  by  its  promoters,  "and  the  use  of 
which  the  directors  have  had  actual  cogni- 
zance and  knowledge  of,  if  they  have  con- 
tinued to  use  it  and  failed  to  repudiate  it." 
Heldf  that  the  Jury  were  not  misled,  since 
the  word  "repudiate"  must  refer  to  the  con- 
tract, and  not  to  the  machinery;  and,  since 
the  Jury  were  further,  in  the  immediate  con- 
nection, told  that  their  finding  must  be  made 
upon  the  alleged  conversations  and  prom- 
ises made  by  the  directors,  as  claimed  to 
have  occurred,  they  understood  that,  before 
there  could  be  a  ratification  by  the  directors, 
they  must  have  a  "knowledge"  of  all  the 
material  facts  concerning  the  contract. — ^Pos- 
sell  V.  Smith,  39  C.  127,  88  P.  1064. 

(h)  An  instruction  couched  in  such  in- 
definite terms  that  the  Jury  might  easily 
draw  an  unwarranted  inference  from  an  ad- 
mitted fact,  is  vicious. — Pisk  v.  Greeley  Elec. 
Light  Co.,  3  A.  319,  33  P.  70. 

(1)  In  an  action  for  damages  for  a  wrong- 
ful sale  of  land  by  defendant  which  plaintiff 
had  mortgaged  to  defendant  by  a  deed  abso- 
lute in  form  and  for  refusing  to  permit 
plaintiff,  to  redeem,  where  the  court  in  one 
section  of  its  instructions  told  the  Jury  that 
the  measure  of  damages  was  the  difference 
between  the  sum  of  the  liens  on  the  land  and 
the  amount  for  which  it  was  sold  by  defend- 
ant, provided  it  was  not  sold  for  less  than 
its  market  value,  and  in  another  section  that 
the  measure  was  the  difference  between  the 
market  value  at  the  time  of  sale  and  the 
price  for  which  it  was  sold  by  defendant, 
and  in  another  section  that  plaintiff  was  en- 
titled to  recover  the  entire  purchase  price 
with  interest,  and  it  does  not  appear  which 
rule  the  jury  adopted,  even  if  any  one  of  the 
rules  laid  down  for  the  measure  of  damage 
was  correct,  the  instructions  are  so  confiict- 
ing  that  a  verdict  and  Judgment  based 
thereon  should  be  reversed. — ^Amett  v.  Hug- 
gins.  18  A.  115.  70  P.  765. 

(J)  A  request  for  an  instruction  confus- 
ing together  two  distinct  propositions — that 
relating  to  the  risks  assumed  by  an  employee 
in  entering  a  given  service,  and  that  relat- 
ing to  the  amount  of  vigilance  that  should 
be  exercised  under  given  circumstances — is 
properly  refused,  as  liable  to  mislead. — 
Union  Pac.  Ry.  Co.  v.  O'Brien,  49  P.  538. 

§116.  Inconsistent  or  contradictory  instruc- 
tions, 
(a)  The  rule  that  where  two  inconsistent 
instructions  are  given,  one  correct  and  one 
incorrect,  the  court  will  not  assume  that 
the  Jury  followed  the  correct  statement  of 
the  law,  applies  only  where  the  incorrect 
instruction  is  prejudicial.  Where  an  incor- 
rect Instruction  was  given  at  the  request 
of  a  party  which  stated  the  law  more  fa- 
vorable to  the  party  than  he  was  entitled  to, 
and  another  instruction  was  given  which 
correctly  stated  the  law,  the  party  request- 
ing  the  incorrect  instruction  cannot   com- 
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plain  of  the  Inconsistency  of  the  Instruct 
tlons. — Denver  Consol.  Electric  Co.  v.  Law- 
rence, 31  C.  301,  73  P.  39. 

(b)  In  an  action  on  a  contract  under 
which  plaintlfte  agreed  to  furnish  lumber 
for  a  waterway,  the  lumber  to  be  equal  in 
quality  to  a  certain  sample  lot  of  material 
theretofore  furnished,  and  to  be  constructed 
of  the  "heart  of  yellow  pine,"  ix^structions 
that  if  plaintiffs  furnished  the  same  quality 
of  lumber  as  the  sample  they  were  entitled 
to  recover,  are  in  direct  conflict  with  other 
instructions  that  plaintiffs  were  bound  to 
furnish  "heart  of  yellow  pine,"  though  thd 
sample  may  not  have  been  "heart  of  yellow 
pine." — San  Miguel  Cons.  Gold  Mining  Co.  v. 
Stubbs  &  Jackway,  39  C.  359,  90  P.  842. 

(c)  Where  one  instruction  prescribes  the 
true  rule,  and  another  imposes  upon  the  de- 
feated party  a  duty  beyond  what  is  required 
by  the  law,  the  error  is  fatal. — Colorado  & 
Southern  Ry.  Co.  v.  McGeorge,  46  C.  15,  102 
P.  747. 

(d)  Instructions  which  are  directly  in 
conflict,  upon  a  material  question,  constitute 
fatal  error.—Nutt  v.  Davison,  54  C.  586,  131 
P.  390. 

(e)  Where  instructions  conflict  it  is  im- 
possible to  know  by  which  the  jury  were 
controlled;  therefore,  instructions  which  are 
in  direct  conflict,  one  of  which  is  false  in 
law,  constitute  fatal  error,  even  though  the 
other  is  without  fault — Great  Western 
Sugar  Co.  v.  Parker,  22  A.  18,  123  P.  670. 

§117.    Undue  prominence  of  particular  mat- 
ters. 

(a)  Instructions  of  the  class  referring  to 
"the  best  interest  of  society"  and  "strict  rule 
of  strict  accountability"  are  not  to  be  ap- 
proved, but  will  not  reverse  when  from  the 
whole  case  it  is  apparent  that  the  verdict 
was  Just. — ^Jackson  v.  Burnham,  20  C.  532, 
545,  39  P.  577. 

(b)  A  requested  instruction,  which  sin- 
gled out  a  party  to  the  suit  from  the  other 
witnesses  by  stating  that  she  was  permitted 
by  statute  to  testify  in  her  own  behalf,  but 
that  in  considering  her  evidence  the  jury 
should  bear  in  mind  her  interest  In  the  re- 
sult, was  pr(H)erly  refused. — Denver  v.  Mun- 
roe,  21  A.  312,  121  P.  684. 

(c)  It  is  not  error  to  refuse  instructions 
asked,  which  are  based  on  particular  facts 
or  items  of  evidence,  and  by  thus  singling 
them  out  give  them  undue  prominence,  or 
which,  in  stating  the  evidence,  give  it  a  par- 
tisan coloring. — Trumbull  v.  Erickson,  97 
F.  891. 

§  118.  Instructions  correcting  previous  errone- 
ous instructions  and  omissions, 
(a)  In  two  instructions,  the  jury  were 
toW  that  if  they  should  "find"  certain  facts, 
their  verdict  should  be  for  the  plaintiff,  not 
qualifying  this  direction  by  any  reference 
to  the  evidence.  In  another  part  of  the 
charge,  the  jury  were  told  that,  if  they  did 
not  believe,  "from  the  preponderance  of  the 
evidence,"  all  the  facts  upon  which  the  plain- 
tiffs action  depended,  she  could  not  recover, 
and  that,  unless  they  believed,  "from  the  pre- 
ponderance of  the  evidence,"  that  plaintiff 
had  sustained  damage  as  she  claimed,  they 
must  flnd  for  the  defendant.    Held,  that  the 


jury  could  not  have  been  misled.—- Gill  v. 
Schneider,  48  C.  382,  110  P.  62. 

(b)  An  instruction  that  the  broker  must 
show  a  retainer,  or  that  the  principal  ac- 
cepted his  agency  and  ratified  his  acts,  is 
not  prejudicial  to  the  principal,  although 
there  is  no  evidence  of  ratification,  where 
the  jury  are  instructed  as  to  what  is  neces- 
sary to  constitute  a  ratification. — Duncan  v. 
Borden,  13  A.  481,  59  P.  60. 

(D)     APPLICABILITY  TO  PLEADINGS 
AND  EVIDENCE. 

§119.    Abstract  instructions. 

(a)  It  is  not  error  to  refuse  instructions 
which  assert  abstract  propositions  of  law 
inapplicable  to  the  issues  and  facts  of  the 
case  on  trial. — Dozenback  v.  Rajrmer,  13  C. 
451,  22  P.  787;  Johnson  v.  Jones,  16  C.  138, 
26  P.  584;  White  v.  City  of  Trinidad,  10  A. 
327,  52  P.  214. 

(b)  When  correct  abstract  propositions 
of  law  are  given,  and  the  instructions  con- 
sidered together,  advise  the  jury  clearly  and 
in  the  concrete,  the  abstract  propositions  do 
not  necessarily  vitiate  the  charge. — Denver 
Tr.  Co.  V.  Owens,  20  C.  108,  36  P.  848. 

(c)  Instructions  should  not  be  too  gen- 
eral, nor  should  they  be  given  in  the  ab- 
stract.— Denver  &  Rio  G.  Ry.  Co.  v.  Robin- 
son, 6  A.  432,  40  P.  840. 

(d)  It  is  improper  to  give  an  instruction 
announcing  a  naked  legal  proposition,  how- 
ever correct  it  may  be,  unless  it  bears  upon 
the  issues  involved  and  unless  there  has 
been  received  some  evidence  to  which  the 
jury  may  apply  it — Beck  v.  Trimble,  14  A 
195,  59  P.  412. 

§180.    Application  of  instructions  to  case. 

(a)  Although  an  instruction  correctly 
states  the  law,  if  it  is  not  applicable  to  the 
facts  in  the  cause  in  which  it  is  given,  the 
judgment  will  be  reversed  when  it  is  prob- 
able the  jury  were  misled  thereby. — Rara 
Avis  G.  &  S.  M.  Co.  V.  Bouscher,  9  C.  385, 
12  P.  433;  Burlington  &  C.  Ry.  v.  Liehe.  17 
C.  281,  29  P.  175;  Deep  Min.  &  D.  Co.  v.  Pltz- 
gerald,  21  C.  533,  43  P.  210;  Haraszthy  v. 
Shandel,  1  A.  137,  27  P.  876;  Denver  &  R.  G. 
Ry.  V.  Pilgrim,  9  A.  86,  47  P.  657. 

(b)  Where  the  only  issue  made  by  the 
pleadings  is  as  to  the  fact  of  a  warranty  of 
the  disposition  of  certain  horses  sold,  and 
there  is  no  plea  or  proof  of  accord  and  satis- 
faction or  payment,  there  is  no  foundation 
for  an  Instruction  as  to  the  verdict  which 
the  jury  should  render,  if  they  should  flnd 
that  there  had  been  a  settlement  between  the 
parties,  and  it  is  error  to  give  such  an  in- 
struction.—Glbbs  V.  Wall,  10  C.  154,  14  P. 
216. 

(c)  Instructions  respecting  matters 
which  are  not  involved  in  the  litigation,  or 
concerning  which  there  is  no  evidence,  are 
erroneous. — Robinson  v.  D.  &  R.  G.  Ry.,  24 
C.  98,  49  P.  37;  Chapman  v.  Sargent,  6  A. 
438,  40  P.  849;  Atchison,  T.  &  S.  P.  Ry.  Co.  v. 
Adcock,  38  C.  369,  88  P.  180;  Reynolds  v. 
Hart,  42  C.  150,  94  P.  14;  Montgomery  v. 
Colo.  Springs  &  I.  R.  Co.,  50  C.  210,  114  P. 
659;  Fleming  v.  Daly,  12  A.  440,  55  P.  946; 
Murphy  v.  Gumaer,  12  A.  473,  55  P.  951; 
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Aultman  &  Taylor  Machinery  Co.  v.  Forest, 
23  A.  558.  130  P.  1086. 

(d)  As  a  general  proposition,  instructions 
should  be  based  upon  the  pleadings  and  the 
evidence,  but  where  parties  manifestly  waive 
the  necessity  of  any  particular  pleadings  and 
introduce  evidence  in  their  own  behalf,  re- 
gardless of  the  pleading,  without  objection, 
that  the  same  is  incompetent,  the  court  may 
properly  instruct  the  jury  in  relation  to  the 
whole  field  of  inquiry  covered  by  the  evi- 
dence.— Nat  Mut.  Fire  Ins.  Co.  v.  Sprague, 
40  C.  344,  92  P.  227. 

(e)  In  an  action  for  commissions  for 
services  rendered  in  obtaining  title  to  prop- 
erty, where  the  complaint  alleged  that  plain- 
UfF  agreed  to  assist  defendant  in  securing 
title  to  the  property  and  that  defendant,  by 
reason  of  such  assistance,  did  secure  the 
title,  plaintiff  cannot  complain  of  an  instruc- 
tion basing  his  right  to  recover  upon  proof 
of  such  allegation. — Bailey  v.  Carlton,  43  C. 
4,  95  P.  542. 

(f)  In  an  equity  cause,  error  in  the  In- 
structions will  not  be  fatal  unless  it  appears 
from  the  charge  that  the  decree  was  the  re- 
sult of  applying  erroneous  principles  to  the 
facts. — ^Heron  v.  Weston,  44  C.  379,  100  P. 
1130. 

(g)  A  clear  statement  of  the  Issues  to  the 
jury  is  eminently  proper,  but  the  court 
should  be  careful  to  state  all  the  issues  and 
put  the  case  not  only  as  it  is  laid  by  the 
plaintiff,  but  also  as  it  is  controverted  by 
the  defendant  He  is  entitled  to  have  his 
defense  and  case  stated. — Kindel  v.  Hall, 
8  A.  63,  44  P.  781. 

(h)  When  an  issue  becomes  eliminated 
from  the  case,  or  an  item  has  been  rejected 
in  the  Judgment  instructions  on  such  issues 
or  items  are  not  called  for. — ^Helvetia  Swiss 
Fire  Ins.  Co.  v.  Edw.  P.  AUis  Co.,  11  A.  264, 
53  P.  242;  Brown  Hotel  Co.  v.  Burckhardt, 
13  A.  59,  56  P.  188. 

(i)  In  an  action  for  damages  for  wrong- 
fully driving  stock  from  its  range,  where  the 
cojnplaint  was  framed  upon  the  theory  of  a 
common-law  liability  and  did  not  purport  to 
state  a  case  under  the  statute,  an  instruction 
that  submitted  the  case  to  the  Jury  as  if 
based  upon  the  statute  and  authorized  a 
recovery  under  sec.  3183,  Gen.  Stats.,  was 
fatally  erroneous. — Matheson  v.  Kuhn,  15  A. 
477,  63  P.  125. 

(J)  In  an  action  by  an  employee  for 
salary  where  defendant  admitted  in  its  an- 
swer that  the  salary  for  the  time  claimed 
had  not  been  paid  but  denied  any  indebted- 
ness, and  set  up  a  counterclaim  and  prayed 
Judgment  against  plaintiff  for  a  balance  due 
on  the  counterclaim,  and  defendant's  evi- 
dence was  in  line  with  its  pleading,  an  in- 
struction that  defendant  admitted  that  it 
was  indebted  to  plaintiff  for  the  salary  due, 
was  error. — Aliunde  Consol.  Min.  Co.  v.  Ar- 
nold, 16  A.  542,  67  P.  28. 

§  121.    Pleadings  and  issues. 

(a)  It  is  not  error  to  refuse  instructions 
which  are  not  appropriate  to  the  issue  as 
tendered  and  accepted. — De  Votie  v.  McCJerr, 
15  C.  467,  24  P.  923;  Michael  v.  Mills,  22  C. 
439,  45  P.  429:  Davis  v.  Shepherd,  31  C. 
141,  72  P.  57;  Walsh  v.  Jackson,  33  C.  454, 
81  P.  258;  First  National  Bank  v.  Shank,  53 


C.  446,  128  P.  56;  Beshoar  v.  Robards,  8  A. 
173,  45  R  280. 

(b)  When  the  complaint  contains  no 
averment  which  would  sustain  a  recovery 
for  damages,  a  question  as  to  such  dam- 
ages should  not  be  submitted  to  the  Jury.— 
Denver,  T.  &  Ft  W.  Ry.  Co.  v.  Pulaski  Irr. 
Ditch  Co.,  19  C.  867,  35  P.  910. 

(c)  In  an  action  en  a  contract  for  lumber 
furnished,  where  no  allegation  or  proof  of 
bad  faith  has  been  made,  it  is  error  to  in- 
struct that,  if  the  objection  to  the  lumber 
was  in  bad  faith  to  create  an  excuse  to  order 
a  different  kind  of  lumbes,  plaintiffs  were 
entitled  to  recover. — San  Miguel  Cons.  Gold 
Min.  &  Mil.  Co.  V.  Stubbs  &  Jackway,  39  C. 
359,  90  P.  842. 

(d)  Where,  in  an  action  for  personal  in- 
juries by  a  married  woman,  no  issue  was 
raised  by  the  pleadings  or  evidence  as  to  her 
right  to  recover  for  loss  of  time  from  her 
household  duties,  it  was  proper  to  refuse  an 
instruction  that  she  could  not  recover  there- 
for.— Colo.  Sprgs.  &  Interurban  Ry.  Co.  v. 
Nichols,  41  C.  272,  92  P.  691. 

(e)  Where  it  is  alleged  in  the  pleadings, 
and  proof  offered,  that  a  seller  expressly 
warranted  the  article  sold  to  be  in  thor- 
oughly good  condition,  it  is  error  to  charge 
"that  in  all  cases  of  sale  of  personal  prop- 
erty between  private  parties,  a  warranty  of 
title  is  implied  but  not  a  warranty  of  qual- 
ity," and  that,  in  the  absence  of  fraud,  the 
rule  of  caveat  emptor  applies,  and  that  no 
express  warranty  is  pleaded  or  sought  to  be 
proved  in  the  case,  since  the  charge  is*  con- 
troverted by  both  the  pleading  and  proof.— ^ 
Mastin  v.  Bartholomew,  41  C.  328,  92  P.  682. 

(f)  Where  a  trial  is  had  without  objec- 
tion that  the  replication  departs  from  the 
complaint,  instructions  withdrawing  the  is- 
sues presented  by  the  replication  are  prop- 
erly refused,  and  instructions  correctly  pre- 
senting such  issues  are  properly  given. — 
Loucks  V.  Davies,  43  C.  490,  96  P.  191. 

(g)  The  action  being  upon  a  contract, 
the  defendant  set  up  by  answer  a  subsequent 
agreement  vacating  that  contract.  Plaintiff 
replied  by  a  denial.  An  instruction  that, 
if  the  second  contract  was  obtained  by  a 
misrepresentation  the  first  must  govern,  is 
error,  the  matter  not  being  within  the  issues. 
— Liebhardt  Produce  Co.  v.  Gibbs,  46  C.  613, 
106  P.  6. 

(h)  An  instruction  in  an  action  for  ma- 
licious prosecution,  which  is  limited  by  im- 
plication to  an  action  for  false  imprison- 
ment, is  harmless  error. — Grimes  v.  Green- 
blatt,  47  C.  495,  107  P.  1111. 

(i)  An  instruction  directed  to  and  nega- 
tiving what  is  not  contended  for  by  the 
opposing  party,  is  properly  refused. — Rice 
v.  Van  Why,  49  C.  7,  40,  111  P.  599. 

(J)  In  an  action  of  replevin  for  a  wagon 
where  plaintiffs  claimed  that  their  vendor 
purchased  the  wagon  from  defendant,  and 
defendant  denied  that  he  sold  the  wagon, 
but  claimed  that  he  had  only  temporarily 
loaned  it  to  plaintiffs'  vendor,  and  there  was 
no  evidence  tending  to  show  that  defendant 
invested  said  vendor  with  apparent  oti^ner- 
ship  and  title  to  the  wagon,  or  permitted 
him  to  hold  himself  out  to  the  world  as  the 
owner,  it  was  error  to  instruct  the  Jury 
that,  although  defendant  had  not  sold  the 
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wagon  to  said  vendor,  if  he  invested  him 
with  apparent  ownership  and  permitted  him 
to  hold  himself  out  to  the  world  as  the 
owner,  and  on  the  strength  of  such  apparent 
ownership,  plaintiffs  purchased  it  for  a  valu- 
able consideration,  they  should  find  for 
plaintiffs.— Gray  v.  Sharp,  17  A.  139,  67  P. 
361. 

(k)  In  an  action  of  replevin  where  the 
only  issue  was  as  to  whether  defendant  had 
sold  the  wagon  in  controversy  to  plaintiffs' 
vendor  or  had  only  loaned  it,  it  was  error 
to  instruct  the  Jury  upon  the  question  of 
fraudulent  conveyance  of  personal  property. 
—Id. 

(1)  It  is  error  to  instruct  the  jury  as  to 
matters  which  by  stipulation  at  the  trial  are 
excluded  from  the  issue. — J.  I.  Case  Co.  v. 
Sylvester,  21  A.  461,  122  P.  61. 

§188.    Facts  and  evidence. 

(a)  Instructions  which  cannot  be  applied 
to  the  evidence,  should  not  be  given  to  the 
jury. — Christian  v.  Tucker,  1  C.  49;  Allen 
V.  Eldridge,  1  C.  288;  Sellar  v.  Clelland,  2 
C.  634;  Thatcher  v.  Kaucher,  2  C.  698;  Co  well 
V.  Colo.  Springs  Co.,  3  C.  82;  DeWalt  v. 
HartzelU  7  C.  601,  4  P.  1201;  Coleman  v. 
Davis,  13  C.  98,  21  P.  1018;  Wood  v.  Chap- 
man, 24  C.  134,  49  P.  136;  Davis  v.  Shep- 
herd, 31  C.  141,  72  P.  57;  McMiUen  v.  Per- 
rum  Mining  Co.,  32  C.  38,  74  P.  461;  Atchi- 
son, T.  &  S.  P.  Ry.  Co.  V.  Adcock,  38  C.  369, 
88  P.  180;  Rio  Grande  So.  R.  Co.  v.  Camp- 
bell, 44  C.  1,  96  P.  986;   Morsch  v.  Lessig, 

45  C.  168,  100  P.  431;  Denver  City  Tram- 
way Co.  V.  Hills,  60  C.  328,  116  P.  125;  Me- 
tallic Gold  Min.  Co.  v.  Watson,  51  C.  286, 
117  P.  609;  Knollin  v.  Western  Live  Stock 
Com.  Co.,  61  C.  357,  117  P.  999;  Schildt  v. 
Montrose  County,  52  C.  511.  122  P.  910; 
Nutt  V.  Davison,  54  C.  586,  131  P.  390;  West- 
man  Merc.  Co.  v.  Park,  2  A.  645,  31  P.  945; 
Hunter  v.  Perguson,  3  A.  287,  33  P.  82;  Mc- 
Clellan  v.  Hurdle.  3  A.  430,  33  P.  280;  Innis 
V.  Carpenter,  4  A.  30,  34  P.  1011;  McBride 
V.  People.  5  A.  91,  37  P.  953;  Fireman's  Ins. 
Co.  V.  Barker.  6  A.  535,  41  P.  513;  Gold- 
hammer  V.  Dyer,  7  A.  29.  42  P.  177;  Wolff 
V.  Chapman,  7  A.  179,  42  P.  1018;  Colo.  Fuel 
A  Iron  Co.  v.  Cummings,  8  A.  541,  46  P.  875; 
Strauss  v.  Phoenix  Ins.  Co.,  9  A.  386,  48  P. 
822;  Benson  v.  Eli.  16  A.  496.  66  P.  450; 
United  Oil  Co.  v.  Miller,  19  A.  46,  73  P.  627; 
Bowling  V.  Chambers,  20  A.  113,  77  P.  16; 
Finding  v.  Gitzen,  24  A.  38,  131  P.  1042; 
New  York  Co.  v.  Praser,  130  U.  S.  611. 

(b)  Instructions  must  be  warranted  by 
the  evidence  properly  before  the  jury,  and 
where  an  instruction  is  given,  based  upon 
evidence  improperly  in  the  record,  the  judg- 
ment will  be  reversed. — No.  5  Co.  v.  Bruce, 
4  C.  293;  Lawson  v.  Van  Auken,  6  C.  52; 
Piela  V.  People,  6  C.  343;  Orman  v.  Potter, 

46  C.  54,  102  P.  893. 

(c)  Where  an  express  warranty  is  al- 
leged and  proved,  and  there  is  no  contention 
at  the  trial  as  to  an  implied  warranty,  an 
instruction  as  to  the  effect  of  an  implied 
warranty,  if  proven,  is  inapplicable  and  cal- 
culated to  mislead.— Gibbs  v.  Wall,  10  C.  154, 
14  P.  216. 

(d)  Where  there  is  no  evidence  of  an 
understanding  on  delivery  of  an  execution 
to  the  sheriff,  that  a  levy  should  be  delayed. 


except  the  omission  to  make  a  levy  for 
twenty  days,  and  the  testimony  of  the  exe- 
cution debtor  to  propositions  for  further 
time,  which  were  not  accepted — it  is  not 
error,  in  replevin  by  mortgagees  for  goods 
levied  on  under  the  execution,  to  submit  to 
the  jury  the  question  whether  there  were 
such  understanding.^Williams  v.  Mellor,  12 
C.  1,  19  P.  839. 

(e)  In  an  action  for  libel,  an  instruction 
that  if  the  jury  believed  the  matter  pub- 
lished to  be  true  plaintiff  could  not  recover, 
should  not  be  given  when  defendant  has 
neither  pleaded  nor  attempted  to  prove  justi- 
fication.— Republican  Pub.  Co.  v.  Miner,  12 
C.  77,  20  P.  345. 

(f)  However  incredible  or  unreasonable 
the  testimony  of  the  accused  may  seem,  he 
is  entitled  to  an  instruction  upon  the  hy- 
pothesis that  it  may  be  true  if  the  facts 
upon  which  the  hypothesis  is  based  exist  in 
the  case. — Crawford  v.  People.  12  C.  290,  20 
P.  769;  Edmundson  v.  Preville,  12  A.  73, 
54  P.  394. 

(g)  Where  it  was  shown  that  a  former 
member  of  a  firm  offered  to  pay  one-half  of 
the  partnership  debt  for  an  individual  re- 
lease from  the  other  portion,  but  there  was 
no  evidence  of  a  legal  tender  of  the  amount, 
it  was  erroneous  and  misleading  to  charge 
the  jury  that  a  tender  was  an  offer  to  pay 
the  amount  due  in  cash. — Burlock  v.  Cross, 
16  C.  162,  26  P.  142. 

(h)  In  an  action  for  damages  for  injuries 
caused  by  negligence  of  defendant,  an  in- 
struction that  plaintiff  could  not  recover  If 
the  accident  was  caused  by  the  negligence 
of  a  co-employee,  was  properly  refused  where 
there  was  no  evidence  tending  to  prove  neg- 
ligence of  a  co-employee. — Empson  Packing 
Co.  V.  Vaughn,  27  C.  66,  59  P.  749. 

(i)  In  an  action  against  a  railroad  com- 
pany for  killing  a  horse,  it  was  proper  to 
refuse  to  instruct  on  contributory  negligence, 
where  there  was  no  evidence  supporting  it; 
nor  would  it  have  been  proper  to  have  in- 
structed that  the  defendant  must  have  been 
guilty  of  gross  negligence,  as  the  doctrine  of 
degrees  of  negligence,  such  as  slight  and 
gross,  does  not  prevail  in  this  jurisdiction. 
—Colorado  &  Southern  Ry.  Co.  v.  Webb.  36 
C.  224,  86  P.  683. 

(j)  In  an  action  of  replevin  for  a  mare, 
where  the  evidence  showed  that  it  had  been 
removed  from  the  state  by  the  defendant, 
but  there  was  no  evidence  tending  to  show 
that  the  purpose  of  the  removal  was  to 
render  it  impossible  to  show  the  description 
and  identity  of  the  animal,  an  instruction 
that,  if  it  was  removed  for  that  purpose, 
the  inference  is  that  the  facts  to  be  shown 
by  an  exhibition  of  the  mare  would  be  un- 
favorable to  the  defendants,  is  erroneous; 
for.  if  the  facts  upon  which  the  instruction 
was  predicated  had  been  established,  the  in- 
struction would  have  invaded  the  province 
of  the  jury,  as  a  presumption  of  fact  is  an 
inference  or  conclusion  of  the  existence  of 
a  fact  from  some  other  fact  which  has  been 
established,  and  it  is  for  the  jury,  and  not 
for  the  judge,  to  draw  presumptions  of  fact. 
—Lowe  V.  Donnelly.  36  C.  292.  85  P.  318. 

(k)  In  an  action  on  a  promissory  note, 
where  the  evidence  showed  that  an  altera- 
tion upon  its  face  reducing  the  principal 
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was  made  honestly  and  with  the  intention  of 
making  a  proper  credit,  the  court  properly 
refused  tendered  instructions  to  the  effect 
that  if  the  jury  found  from  the  evidence  that 
the  plaintiff  altered  the  note  without  the 
consent  or  knowledge  of  the  defendants, 
plaintiff  could  not  recover;  and,  if  they 
found  from  the  evidence  that  the  plaintifT 
altered  the  note  without  the  consent  or 
knowledge  of  the  defendants,  unless  they 
found  that  the  defendants  afterwards 
adopted  the  altered  note,  plaintiff  could  not 
recover. — ^Whitehead  v.  Emmerich,  38  C.  13, 

87  P.  790. 

(1)  In  an  action  for  damages  on  account 
of  injuries  to  a  child,  the  evidence  showed 
that  the  day  following  the  shock  occasioned 
hy  plaintiff's  coming  in  contact  with  defend- 
ant's barb  wire,  which  was  charged  with 
electricity,  and  as  soon  as  it  was  discovered 
that  the  result  of  the  shock  might  become 
serious  a  competent  physician  was  called  in, 
who  treated  the  child  from  then  to  date  of 
trial,  and  a  few  days  later  another  compe- 
tent physician  was  called  in  consultation 
and  again  later.  Held,  that  such  facts  do 
not  show  negligence  upon  the  part  of  the 
parents,  and  the  court  properly  refused  a 
tendered  instruction  to  the  effect  that  if  the 
parents  were  negligent  in  failing  to  provide 
proper  medical  attention  and  that  such  neg- 
ligence contributed  to  the  injuries  com- 
plained of,  plaintiff  could  not  recover. — Colo- 
rado Springs  Elec.  Go.  v.  Soper,  38  C.  126, 

88  P.  161. 

(m)  In  an  action  for  damages  on  account 
of  injuries  to  a  child,  caused  by  a  live  wire 
negligently  left  unguarded  by  defendant,  an 
instruction  to  the  effect  that,  inasmuch  as 
it  appears  from  the  testimony  of  plaintiff's 
witnesses  that,  under  proper  care,  plaintiff 
would  in  all  probability  entirely  recover 
from  the  injurious  effect  of  the  accident 
within  two  or  three  years,  plaintiff  is  not 
entitled  to  recover  for  any  permanent  in- 
juries, and  can  only  recover  for  her  pain 
and  suffering  which  resulted  directly  from 
the  accident,  was  properly  refused  where 
some  of  plaintiffs  expert  witnesses  testified 
that,  under  favorable  circumstances,  the 
child  might  become  cured  within  a  year  or 
two  or  three  years,  and  some  that  under 
certain  circumstances  the  effects  of  the  shock 
might  remain  through  womanhood. — Id. 

(n)  Where,  in  an  action  against  a  cor- 
poration on  a  contract  made  by  one  of  its 
officers  when  its  directors  had  exclusive 
power  to  make  such  contracts,  there  was  no 
evidence  that  the  directors  knew  of  the 
agreement,  it  was  error  to  give  an  instruc- 
tion that,  "as  a  general  rule,  what  the  di- 
rectors of  a  corporation  know  regarding  the 
matters  affecting  its  interests,  the  company 
knows;  and  the  knowledge  of  the  directors 
may  often  be  inferred  from  circumstances, 
and  it  is  not  always  necessary  to  show  direct 
proof."— Conqueror  Gold  Min.  &  Mil.  Co.  v. 
Ashton,  39  C.  139,  90  P.  1124. 

(o)  In  an  action  for  negligence,  an  in- 
struction as  to  the  things  required  to  be 
found  to  authorize  recovery,  properly  omits 
the  elements  of  contributory  negligence 
where  no  evidence  of  such  fact  was  ad- 
mitted.—Rimmer  V.  Wilson,  42  C.  180,  93 
P.  1110. 


(p)  In  an  action  for  personal  injuries, 
an  instruction  authorizing  recovery  of  de- 
fendant's outlay  for  physicians  and  nurses 
is  erroneous,  where  the  evidence  fails  to 
show  any  such  expense. — Rio  Grande  So. 
Ry.  Co.  V.  Campbell,  44  C.  1,  96  P.  986. 

(q)  A  failure  to  recognize  an  exception 
to  a  general  rule  stated  in  an  instruction 
cannot  be  relied  on  as  error  unless  the  evi- 
dence tends  to  make  a  case  within  the  ex- 
ception.—Brewster  V.  Crossland,  2  A.  446,  31 
P.  236. 

(r)  In  the  absence  of  evidence  tending 
to  establish  fraud,  and  to  connect  the  plain- 
tiff with  it,  it  was  proper  to  refuse  an  in- 
struction requested  by  defendant  defining  to 
the  Jury  how  fraud  may  be  proven. — Helvetia 
Swiss  Pire  Ins.  Co.  v.  Edw.  P.  Allis  Co.,  11 
A.  264,  53  P.  242. 

(s)  In  an  action  for  the  value  of  services 
where  there  was  no  evidence  that  plaintiff 
entered  the  employ  of  defendant  under  an 
agreement  whereby  he  was  to  receive  no 
pay,  an  instruction  to  the  effect  that  if  he 
did  enter  the  employ  of  defendant  under 
such  contract,  then,  unless  the  plaintiff 
proved  a  later  contract  with  defendant 
whereby  he  was  to  receive  pay,  the  Jury 
must  find  for  defendant,  was  properly  re- 
fused.— Stevens  v.  Walton,  17  A.  441,  68  P. 
884. 

(t)  An  instruction  predicated  upon  the 
acceptance  by  the  Jury  of  testimony  which 
is  conclusively  contradicted  by  physical  con- 
ditions, is  error. — Colorado  &  So.  R.  Co.  v. 
Davis,  23  A.  41,  127  P.  249. 

(u)  An  instruction  which  permits  the 
Jury  to  consider  both  competent  and  incom- 
petent evidence  upon  the  matter  in  Issue  is 
error.— McGraw  v.  Kerr,  23  A.  163,  128  P. 
870. 

(v)  Plaintiff  declared  for  an  injury  which 
she  attributed  to  the  defective  condition  of 
a  tub  in  defendant's  public  bath-house,  and 
which  she  alleged  resulted  in  "blood-poison- 
ing." No  competent  testimony  was  given  that 
plaintiffs  person  had  ever  presented  any 
symptom  of  the  malady  known  as  blood- 
poisoning,  either  commonly  or  technically. 
Held,  it  was  error  to  so  submit  the  case 
to  the  Jury  that  a  verdict  might  be  predi- 
cated upon  a  finding  of  blood-poisoning. — 
Daniels  v.  ^tock,  23  A.  529,  130  P.  1031. 

§188.    Instructions  excluding  or  ignoring  is- 
sues, defenses  or  evidence. 

(a)  In  an  action  on  notes  alleged  to  have 
been  executed  by  A.  as  agent  for  defendant, 
where  there  Is  not  competent  evidence  to 
prove  such  agency,  an  instruction  withdraw- 
ing all  testimony  in  regard  thereto  cures  all 
errors  in  the  admission  of  incompetent  testi- 
mony on  that  subject — ^King  v.  Rea,  13  C. 
69,  21  P.  1084. 

(b)  Where  the  evidence  tended  to  sup- 
port the  defense  that  plaintiff  was  guilty  of 
contributory  negligence,  an  instruction  to 
the  effect  that  the  important  question  sub- 
mitted for  determination  is,  "Was  the  de- 
fendant guilty  of  negligence?"  is  misleading 
and  constitutes  reversible  error. — ^Denver 
Tramway  Co.  v.  Lassasso,  22  C.  444,  45  P. 
409. 

(c)  Where  a  suit  was  brought  upon  con- 
tract the  trial  court  could  not,  over  objec- 
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tion  of  the  defendant,  change  the  cause  of 
action  to  one  ex  delicto.  And  it  wa&  error 
to  instruct  the  Jury  upon  the  theory  that 
the  action  was  based  upon  tort. — Denver  A 
Rio  O.  R.  Co.  Y.  Ues,  26  G.  19,  53  P.  222. 

(d)  In  an  adverse  suit,  where  the  un- 
contradicted testimony  of  defendant  showed 
that  his  claim  was  located  upon  unappro- 
priated public  domain,  and  all  the  testimony 
offered  by  plaintiff  tending  to  controvert 
that  issue  and  to  show  that  the  defendant's 
discovery  was  made  upon  a  prior,  valid, 
existing  location,  was  stricken  out,  it  was 
error  to  refuse  to  instruct  the  jury,  upon 
request  of  defendant,  that  there  was  no  evi- 
dence tending  to  prove  that  the  discovery 
was  made  upon  a  prior,  valid,  existing  loca- 
tion and  that  all  evidence  on  that  subject 
should  be  discarded,  and  to  submit  to  the 
jury  the  issue  as  to  whether  or  not  the 
location  was  made  upon  unappropriated  pub- 
lic domain.— Walsh  v.  Jackson,  33  C.  464,  81 
P.  268. 

(e)  Where,  in  an  action  of  ejectment  of 
a  subsequent  locator  of  a  mining  claim, 
there  is  no  pretense  that  the  prior  locator 
did  the  requisite  location  work  within  60 
days  from  his  discovery,  an  instruction  that 
if  the  discovery  was  made  by  the  prior 
locator  more  than  60  days  before  the  subse- 
quent relocation,  plaintiff  was  entitled  to  re- 
cover, was  not  reversible  error  as  eliminat- 
ing the  possibility  that  the  prior  locator  had 
done  the  location  work  and  had  otherwise 
complied  with  the  law.—Ingemarson  v.  Cof- 
fey, 41  C.  407,  92  P.  908. 

(f)  Tendered  instructions  limiting  the 
scope  of  inquiry  as  to  negligence,  to  the  sub- 
ject of  timbering  the  sides  of  the  stope  of  a 
mine,  tn  which  plaintiff  was  employed,  were 
fatally  defective,  and  properly  refused, 
where  the  complaint  also  charged  defendant 
with  having  knowledge  through  its  foreman 
of  the  dangerous  condition  of  a  projecting 
boulder,  the  falling  of  which  caused  the  in- 
jury—gtratton  C.  C.  M.  &  D.  Co.  V.  Ellison, 
42  C.  498,  94  P.  303. 

(g)  Where  a  trial  is  had  without  ob- 
jection that  the  replication  departs  from  the 
complaint,  instructions  withdrawing  the  is- 
sues presented  by  the  replication  were  prop- 
erly refused,  and  instructions  correctly  pre- 
senting such  issues  are  properly  given.— 
Loucks  V.  Davies.  43  C.  496.  96  P.  191. 

(h)  It  is  error  to  set  forth  in  the  in- 
structions the  case  made  by  the  complaint, 
and  ignore  the  Issues  presented  by  the  an- 
swer.—Sigel-Campion  Live  Stock  Com.  Co. 
V.  Holly,  44  C.  580, 101  P.  68. 

(i)  In  an  action  for  negligence  where 
assumption  of  risk  and  contributory  negli- 
gence are  pleaded,  and  evidence  given  to  sus- 
tain the  defense,  an  instruction  which  ex- 
cludes these  defenses  from  the  consideration 
of  the  jury,  is  error.— Kent  Mfg.  Co.  v.  Zim- 
merman. 48  C.  388, 110  P.  187. 

(j)  In  an  action  upon  a  bond  where  tne 
surety  defended  by  alleging  that  he  was  in- 
duced to  sign  the  bond  by  the  personal 
guaranty  of  plaintiff  of  the  existence  of  cer- 
tain facts  which  would  protect  defendant 
from  liability,  and  alleging  a  breach  of  the 
guaranty,  the  court  properly  refused  an  In- 
struction on  the  question  of  fraudulent  rep- 
resentations, although  the  instruction  was 


a  correct  statement  of  the  law  in  cases 
where  relief  is  sought  on  that  ground. — Waid 
V.  Hobson,  17  A.  54,  67  P.  176. 

(k)  In  an  action  for  damages  for  a  wrong- 
ful sale  by  defendant  of  land  held  by  him 
under  a  deed  from  plaintiff  absolute  in  form 
but  in  fact  a  mortgage,  and  for  refusing  to 
allow  plaintiff  to  redeem,  where  the  answer 
tendered  other  issues  and  there  was  evi- 
dence tending  to  support  them,  it  was  error 
to  instruct  the  jury  that  the  only  question 
before  it  was  the  measure  of  damage. — 
Amett  V.  Huggins,  18  A.  115,  70  P.  765. 

§184.    Instructions  as  to  application  of  per- 
sonal knowledge  of  jurors. 

(a)  An  instruction  that  "you  have  a 
right,  in  elucidating  or  explaining  the  testi- 
mony and  arriving  at  your  verdict,  to  take 
into  consideration  any  knowledge  which  you 
may  have  which  is  common  to  mankind  gen- 
erally, touching  the  matters  testified  about," 
only  permits  the  jury  to  use  the  knowledge 
common  to  mankind,  and  does  not  authorize 
it  to  go  beyond  the  evidence. — Denver  &  Rio 
G.  R.  Co.  V.  Warring,  37  C.  122,  86  P.  305. 

(b)  An  instruction  that,  in  deciding 
whether  the  danger  resulting  in  plaintiffs 
injury  was  one  of  common  knowledge,  such 
as  he  should  have  observed,  and  was,  there- 
fore, a  risk  of  his  employment,  the  jury 
might  use  their  own  experience  and  knowl- 
edge, based ,  upon  similar  conditions,  and 
that  they  might  use  their  judgment  as  to 
what  a  reasonable  and  prudent  man  would 
discover  to  be  dangerous,  was  not  prejudicial, 
where  other  instructions  stated  the  law  cor- 
rectly, and  required  the  jury  to  govern  them- 
selves by  the  evidence. — Stratton  Cripple 
Creek  Min.  &  D.  Ca  v.  Ellison,  42  C.  498, 
616,  94  P.  303. 

(B)     REQUESTS  OR  PRAYERS. 

§  186.    Necessity  in  general. 

(a)  A  mere  non-direction  by  the  court  is 
not  ground  for  a  new  trial  unless  specific 
instructions  good  in  point  of  law  have  been 
requested  and  refused. — ^Mackey  v.  Briggs, 
16  C.  143,  26  P.  131;  Brown  v.  People.  20 
C.  161,  36  P.  1040;  Denver  Tramway  Co.  v. 
Lassasso,  22  C.  444.  45  P.  409;  Highlands  v. 
Raine,  23  C.  296,  47  P.  283;  Denver  Tramway 
Co.  V.  Crumbaugh,  23  C.  363,  48  P.  603;  Ruby 
Chief  Min.  A  M.  Co.  v.  Prentice.  25  C.  5, 
52  P.  210;  Newton  v.  Card  well  Blue  Print 
A  S.  Co.,  41  C.  492,  92  P.  914;  Heron  v. 
Weston,  44  C.  379,  100  P.  1130;  National 
Mut  Fire  Ins.  Co.  v.  Duncan,  44  C.  472. 
98  P.  634;  Sandberg  v.  Borstadt,  48  C.  96. 
103,  109  P.  419;  Donley  v.  Bailey.  48  C.  373, 
110  P.  65;  Mountz  v.  Apt,  61  C.  498,  119  P. 
150. 

(b)  If  a  party  desires  to  have  a  jury  con- 
sider any  fact  admiUed  by  the  pleadings  of 
his  adversary,  he  should  request  an  instruc- 
tion stating  the  facts  so  admitted.— Spauld- 
ing  V.  SalUel,  18  C.  86,  31  P.  486. 

(c)  An  objection  to  an  instruction  that  it 
does  not  sufficiently  define  the  meaning  of 
terms,  such  as  "ordinary  negligence"  or  "con- 
tributory negligence,"  will  not  be  considered 
on  review  unless  the  party  complaining  re- 
quested appropriate  instructions  to  cure  the 
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supposed     defect. — City     of    Highlands    v. 
Ralne,  23  C.  295,  47  P.  283. 

(d)  Instructions  which  are  not  mislead- 
ing are  not  fatal,  even  though  failing  to 
cover  the  whole  matter  in  issue,  where  no 
additional  instruction  is  prayed  hy  the  de- 
feated party. — Downing  v.  Tipton,  48  C.  864, 
110  P.  70. 

(e)  Where  the  court  has  given  an  er- 
roneous instruction,  the  party  aggrieved  is 
not  required  to  tender  a  correct  one,  in  order 
to  avail  himself  of  the  error. — ^Melcher  v. 
Beeler,  48  C.  233,  110  P.  181. 

(f)  It  is  the  duty  of  the  court  to  in- 
struct as  to  the  elements  of  damage,  and 
the  basis  upon  which  the  assessment  is  to  be 
made,  even  though  no  such  instruction  is 
prayed. — Mustang  Reservoir,  Canal  &  L.  Co. 
V.  Hissman,  49  C.  308,  112  P.  800. 

(g)  When  a  party  to  a  suit  thinks  his 
case  should  be  more  closely  and  carefully 
stated  to  the  jury  it  is  incumbent  on  him  to 
frame  a  request  therefor  and  present  it  to 
the  court.  He  cannot  sit  idly  by  and  then 
complain  unless  he  can  put  his  finger  upon 
a  matter  which  is  clearly  and  undoubtedly 
erroneous.— Willard  v.  Williams,  10  A.  140, 
60  P.  207. 

(h)  Where  in  an  action  for  negligence 
plaintiff  gives  no  evidence  of  certain  par- 
ticulars of  negligence  charged  in  the  com- 
plaint it  is  the  duty  of  defendant's  counsel 
to  apply  to  the  court  for  an  instruction 
withdrawing  these  matters  from  the  atten- 
tion of  the  jury;  and  it  is  the  duty  of  the 
court  to  give  such  instruction.— Colorado 
Midland  Ry.  Co.  v.  Edwards,  24  A.  360,  134 
P.  248. 

(i)  In  an  action  for  injury  to  lands  oc- 
casioned by  seepage  from  defendant's  ditch, 
the  defendant  objected  to  an  instruction  war- 
ranted by  the  evidence,  and  assigned  error 
thereon,  suggesting  other  causes  appearing 
in  the  evidence  to  which  the  depreciation 
might,  in  part,  be  attributed,  and  which  were 
not  adverted  to  in  the  instruction.  But  de- 
fendant failed  in  the  court  below  to  pray 
any  instruction  calling  attention  to  the  spe- 
cial and  different  cause  of  depreciation  so 
relied  upon.  Held,  that  by  its  default  in 
this  respect  it  was  not  in  position  to  chal- 
lenge the  correctness  of  the  charge  given. — 
Consol.  Lower  Boulder  Res.  &  Ditch  Co.  v. 
Alaux,  24  A.  377,  133  P.  1046. 

§186.    Farther  or  more  specific  instructions. 

(a)  In  an  action  against  a  railroad  com- 
pany for  killing  a  horse,  at  plaintiff's  re- 
quest, the  jury  were  instructed  that  if  de- 
fendant, through  its  negligence  or  that  of 
its  servants,  killed  the  horse,  they  should 
find  for  plaintiff.  No  instruction  was  given, 
or  requested,  defining  negligence,  but  at  re- 
quest of  defendant  the  jury  were  told  that 
the  burden  was  on  the  plaintiff  to  establish 
that  the  death  of  the  horse  resulted  from  the 
failure  of  the  defendant's  employees  to  exer- 
cise ordinary  care  to  stop  the  train,  so  that 
defendant  was  not  prejudiced  ^'y  the  omis- 
sion, for  while  negligence  was  not  defined, 
the  jury  were  instructed  as  to  the  care, 
which  is  the  antithesis  of  negligence,  that 
the  defendant  was  bound  to  exercise;  and 
the  omission  from  the  first  instruction  of 
the  necessary  statement  that  the  negligence. 


if  established,  must  have  been  the  proximate 
cause  of  the  injury,  was  nevertheless  in- 
serted in  the  later  instructions,  and  hence 
the  alleged  error  was  cured,  for  at  most, 
such  alleged  error  consisted  of  nondirection, 
and  not  misdirection. — Colorado  A  Southern 
Ry.  Co.  V.  Webb,  36  C.  224,  85  P.  683. 

(b)  In  an  action  in  which  defendants  set 
up  a  counterclaim  for  services  rendered,  the 
court  instructed  the  jury  that,  to  entitle  de- 
fendants to  recover  on  their  counterclaim, 
they  must  find  that  the  services  were  ren- 
dered upon  the  request  of  plaintiff.  Held, 
that,  while  it  is  true  that,  if  plaintiff  ac- 
quiesced in  the  services  and  accepted  them, 
she  was  bound  to  pay  for  them,  in  the 
absence  of  defendants'  tendering  an  instruc- 
tion covering  such  point,  they  cannot  object 
on  appeal  that  the  court  did  not  fully  in- 
struct upon  the  subject .  of  their  counter- 
claim.—Whitehead  V.  Emmerich,  38  C.  13, 
87  P.  790. 

(c)  In  an  action  for  injuries  received 
on  account  of  alleged  negligence  of  defend- 
ant's employee,  an  instruction  that  if  the 
injury  was  the  result  of  the  overturning  of 
a  refrigerator^  on  account  of  the  truck  upon 
which  it  was  being  wheeled  striking  against 
an  upraise  between  the  running  board  and 
the  fioor  of  defendant's  van,  yet  if  this  up- 
raise was  known  to  defendant's  employee, 
or  by  the  exercise  of  ordinary  care  and  cau- 
tion ought  to  have  been  known,  and  the 
overturning  of  the  refrigerator  was  due  to 
the  want  of  due  care  and  caution  of  such 
employee,  the  defendant  would  be  liable  even 
though  the  van  and  running  board  were 
furnished  by  plaintiifs  employer,  is  not  ob- 
jectionable on  the  ground  that  the  element 
of  discovery  of  the  obstruction  in  time  to 
avoid  the  injury  is  left  out,  in  the  absence  of 
a  specific  request  covering  such  point. — 
Union  Pac.  R.  Co.  v.  Shovell,  39  C.  436,  89 
P.  764. 

(d)  Where  a  party  desires  a  more  spe- 
cific instruction  than  that  given,  he  should 
tender  it— Bumside  v.  Peterson,  43  C.  382, 
96  P.  256. 

(e)  An  instruction  that  if  plaintiff  was 
entitled  to  recover,  interest  should  be  al- 
lowed from  the  day  when  the  Indebtedness 
became  due,  without  stating  when  it  fell 
due,  is  not  erroneous,  where  no  more  specific 
direction  was  prayed. — ^Idaho  Gold  Coin  M. 
&  M.  Co.  V.  Colorado  Iron  Works  Co.,  49  C. 
66,  111  P.  653. 

(f)  Defendant  who,  in  an  action  for  per- 
sonal injuries,  offers  no  instruction  as  to 
damages,  is  not  in  position  to  complain  that 
the  instructions  given  do  not,  more  in  de- 
tail, set  forth  the  elements  of  damage.— 
Denver  City  Tramway  Co.  v.  Hills,  50  C. 
328,  116  P.  125. 

(g)  Where  the  objection  to  an  instruc- 
tion is  that  it  is  misleading,  it  is  the  duty 
of  the  party  objecting  to  ask  additional  ex- 
planatory instructions  before  he  can  avail 
himself  of  such  objection  in  an  appellate 
court— City  of  Denver  v.  Moewes,  15  A.  29, 
60  P.  986. 

§127.    Form  and  requisites. 

(a)  It  is  proper  practice  for  the  trial 
court  to  give  to  the  jury  instructions  re- 
quested and  signed  by  counsel  in  the  form 
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in  which  they  were  tendered,  if  given  at  all, 
and  the  fact  that  they  were  signed  by  coun- 
sel is  no  objection,  but  is  in  compliance  with 
the  provisions  of  the  code. — Schmidt  v.  First 
Nat  Bank,  10  A.  261,  60  P.  733. 

§  1S8.    Written  requests  or  prayers. 

(a)  Mills'  Ann.  Code,  sec.  187,  provides 
that  if  either  party  desires  special  instruc- 
tions to  be  given  the  jury,  such  instructions 
shall  be  reduced  to  writing,  numbered,  and 
signed  by  the  party,  or  his  attorney,  asking 
the  same,  and  delivered  to  the  court  Held, 
that  a  trial  court  is  not  bound  to  specially 
Instruct  in  the  absence  of  such  instructions 
being  presented  and  requested. — Taylor  v. 
Bamett,  39  C.  469,  90  P.  74. 

§  129.    Instructions  already  given. 

(a)  Where  all  the  points  in  a  cause  were 
fully  elaborated  in  the  charge  and  the  in- 
structions were  as  favorable  to  the  defend- 
ant as  the  evidence  and  the  law  would  war- 
rant and  the  instructions  refused,  which 
could  properly  have  been  given,  were  em- 
bodied in  those  given:  Held,  that  the  ver- 
dict should  not  be  disturbed. — Dougherty  v. 
People,  1  C.  614;  Kansas  P.  Ry.  v.  Ward, 
4  C.  30;  Smith  v.  Havens,  6  C.  297;  Craig  v. 
Thompson,  10  C.  617,  16  P.  24;  Dozenback 
V.  Raymer,  13  C.  451,  22  P.  787;  Johnson  v. 
Jones,  16  C.  139,  26  P.  584;  Gaynor  v.  Cle- 
ments, 16  C.  209,  26  P.  324;  Farmer  v. 
Phelps,  18  C.  126,  31  P.  768;  Baker  v. 
Barton,  1  A.  183,  28  P.  88;  McClellan  v. 
Hurdle,  3  A.  430,  33  P.  280;  Holman  v.  Bos- 
ton Land  &  Security  Co.,  8  A.  282,  45  P.  519; 
Atchison  T.  A  S.  F.  Ry.  v.  Cahlll,  11  A.  245, 
52  P.  1111;  Ames  v.  Patridge,  13  A.  407,  68 
P.  341;  Trumbull  v.  Erickson,  97  F.  891. 

(b)  When  the  court  instructs  the  jury  in 
a  manner  sufficiently  clear  and  sound  as  to 
the  rules  applicable  to  the  case,  it  is  not 
bound  to  give  other  instructions  asked  by 
counsel  on  the  same  subject,  whether  they 
are  correct  or  not — McKee  v.  Bassick  M. 
Co.,  8  C.  392,  8  P.  561;  May  v.  People,  8  C. 
210,  6  P.  816;  Minlch  v.  People,  8  C.  440, 
9  P.  4;  Boulder  v.  Fowler,  11  C.  396,  18  P. 
337;  De  St  Aubin  v.  Field,  27  C.  414,  62  P. 
199;  Union  Gold  Min.  Co.  v.  Crawford,  29 
C.  511,  69  P.  600;  Davis  v.  Shepherd,  31  C. 
141,  72  P.  57;  Denver  Consol.  Elec.  Co.  v. 
Lawrence,  31  C.  301,  73  P.  39;  Tanner  v. 
Harper,  32  C.  166,  75  P.  404;  Covington  v. 
People,  36  C.  183,  86  P.  832;  Vindicator 
Consol.  Gold  Min.  Co.  v.  Firstbrook,  36  C. 
498,  86  P.  313;  Colorado  Midland  Ry.  Co.  v. 
Snider,  38  C.  361,  88  P.  453;  Bailey  v.  Carl- 
ton, 43  C.  4,  95  P.  542;  Denver  v.  Bacon,  44 
C.  166,  96  P.  974;  Self  ridge  v.  People,  45  C. 
280,  100  P.  591;  Grimes  v.  Greenblatt  47 
C.  495.  107  P.  1111;  Gutshall  v.  Cooper,  48  C. 
160,  109  P.  428;  Denver,  N.  W.  &  Pac.  R.  Co. 
V.  Howe,  49  C.  266, 112  P.  779;  First  National 
Bank  v.  Shank,  53  C.  446,  128  P.  66;  Denver 
&  R.  G.  Ry.  V.  Nye,  9  A.  94,  47  P.  654; 
Duncan  v.  Borden,  13  A.  481,  59  P.  60;  Beck 
V.  Trimble.  14  A.  195,  69  P.  412;  Baldwin  v. 
Central  Sav.  Bank,  17  A.  7,  67  P.  179;  Catlin 
Consolidated  Canal  Co.  v.  Euster,  19  A.  117, 
73  P.  846;  Denver  Omnibus  &  Cab  Co.  v. 
Madigan,  21  A.  131.  120  P.  1044;  Denver  v. 
Munroe,  21  A.  312,  121  P.  684;  Seaver  v. 
Snider,  21  A.  431,  122  P.  402;  Denver  City 


Tramway  Co.  v.  Gawley,  23  A.  332,  129  P. 
268;  Finding  v.  Gitzen,  24  A.  38,  131  P.  1042; 
Iron-Silver  Co.  v.  Cheesman,  116  U.  S.  530. 

(c)  Where  a  judge  refused  to  give  de- 
fendant's requests  to  charge,  but  gave  the 
substance  thereof  in  his  instructions,  defend- 
ant cannot  complain. — Benedict  v.  People, 
23  C.  126,  46  P.  637;  Van  Houton  v.  People, 
22  C.  63,  43  P.  137;  Jenkins  v.  Tynon,  1  A. 
133,  27  P.  893;  Fleming  v.  Daly,  12  A.  439, 
66  P.  946. 

(d)  The  trial  court  is  bound  to  instruct 
the  jury  on  every  legal  proposition  essential 
to  enable  it  to  arrive  at  a  just  conclusion,  but 
if  the  law  essential  for  its  guidance  is  em- 
braced in  the  charge  given,  the  court  is  not 
bound  to  give  other  or  additional  Instruc- 
tions requested. — Denver  Mach.  Co.  v.  Mer- 
chant's Pub.  Co.,  4  A.  146,  36  P.  192. 

(e)  In  an  action  for  damages  for  per- 
sonal injuries  it  was  not  error  to  refuse  to 
instruct  the  jury  at  defendant's  request  that 
if  plaintiff  was  not  injured  she  could  not 
recover,  where  in  other  instructions  given 
the  sustaining  of  an  injury  through  the  acci- 
dent was  made  essential  to  a  recovery. — 
Denver  Consol.  Tramway  Co.  v.  Rush,  19  A. 
70,  73  P.  664.    . 

§130.    Erroneous  requests. 

(a)  A  party  cannot  complain  of  a  refusal 
to  give  an  instruction  requested,  although 
it  contain  a  correct  statement  of  law  applica- 
ble to  the  case,  if  the  court  has  given  an 
inconsistent  instruction  on  the  same  subject 
at  the  request  of  the  same  party. — Healey  v. 
Rupp,  28  C.  102,  63  P.  319. 

(b)  Instructions  are  properly  refused 
when  bad  in  part  or  given  in  another  form, 
or  when  directed  to  a  proposition  upon 
which  there  is  no  evidence. — ^Allen  v.  Shires, 

47  C.  433,  107  P.  1070. 

(c)  Plaintiffs  suing  for  an  injury  occa- 
sioned to  their  lands  by  the  obstruction  of 
the  stream  by  a  sand-bar  therein,  which  was 
formed  by  reason  of  defendant's  negligence 
in  the  operation  of  its  dam,  gave  evidence  to 
sustain  this  allegation.  An  instruction  that 
the  defendant  must  be  acquitted  if  the  over- 
flow was  caused  by  "islands  and  sandbars 
above  or  below  said  dam  and  the  bushes, 
trees  and  drift,  collected  therein,"  was  prop- 
erly refused. — Greeley  Irr.  Co.  v.  Von  Trotha, 

48  C.  12,  108  P.  986. 

(d)  An  instruction  asked  collating  de- 
fendant's testimony  and  including  selected 
and  segregated  statements  from  plaintiiTs 
testimony  and  stating  a  legal  conclusion  if 
such  testimony  was  true  was  properly  modi- 
fied by  striking  out  the  segregated  parts  of 
plaintiff's  testimony,  as  full  effect  cannot  be 
given  to  a  party's  testimony  without  consid- 
ering it  as  a  whole. — Florence  Oil  &  Ref. 
Co.  V.  Huff,  14  A.  281,  69  P.  624. 

(e)  Where  a  party  requested  an  instruc- 
tion, which,  though  generally  correct,  con- 
tained a  material  erroneous  proposition,  he 
cannot  complain  because  the  court  refused 
the  instruction,  nor  because  the  court  did 
not  of  its  own  motion  modify  it — Blackmore 
V.  Neale,  16  A.  49,  60  P.  962. 

(f)  Requests  for  instructions  not  correct 
in  law  are  properly  refused. — Finding  v.  Git- 
zen, 24  A.  38,  131  P.  1042. 

(g)  In  an  action  to  recover  for  the  death 
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of  plaintilTs  husband,  alleged  to  hare  been 
caused  by  defendant's  negligence,  a  request 
to  charge  that  the  burden  is  on  plaintifF,  in 
the  first  instance,  to  show  that  "plaintiff" 
was  in  the  exercise  of  due  care,  being  mis- 
leading in  the  use  of  the  word  "plaintiff,"  is 
properly  refused. — U.  P.  Ry.  v.  O'Brien,  49 
P..  638. 

§  181.    Manner  of  giving  instructions  asked. 

(a)  The  court  is  not  required  to  give  an 
instruction  in  the  language  of  the  prayer. 
If  it  is  given  in  other  words,  it  is  enough. — 
Walling  V.  Warren,  2  C.  434;  Martin  v.  Haz- 
zard  Co.,  2  C.  596;  Patrick  v.  Graham,  132 
U.  S.  627. 

§182.    Refusal  of  requests. 

(a)  The  trial  court  may  exercise  a  sound 
discretion  as  to  the  form  and  style  in  which 
instructions  shall  be  given.  It  is  error  to 
refuse  a  request  to  charge,  correct  in  legal 
effect,  and  clearly  applicable  to  a  material 
question  of  fact  in  controversy,  unless  the 
same  be  otherwise  given  in  substance.  In- 
structions to  juries  should,  as  far  as  prac- 
ticable, be  given  in  plain  language;  in  con- 
crete, rather  than  abstract,  terms;  in  direct 
form,  rather  than  by  way  of  inference. — 
Marsh  v.  Cramer,  16  C.  331,  27  P.  169;  Rose  v. 
Otis,  18  C.  59.  31  P.  493. 

(b)  The  instructions  asked  by  the  de- 
fendant below  were  sound  in  law;  but  their' 
refusal  worked  him  no  injury,  as,  when  the 
jury  found  the  disputed  fact  in  favor  of 
the  plaintiff,  the  principle  involved  in  the 
instructions  asked  cut  off  the  right  asserted 
by  the  defendant — Argentine  M.  Co.  v.  Ter- 
rible Co.,  122  U.  S.  478. 

(P)     OBJECTIONS     AND     EXCEPTIONS. 

§138.    Right  to  object 

(a)  Where  a  party  stipulates  that  writ- 
ten instructions  may  not  be  given  to  the 
jury  prior  to  the  argument^,  as  provided  by 
statute,  he  can  not  be  heard,  upon  appeal, 
to  found  any  complaint  upon  a  right  thus 
waived.— Rice  v.  Goodridge,  9  C.  237, 11  P.  91. 

(b)  Where  an  instruction  was  given  sub- 
stantially as  requested,  the  person  request- 
ing it  is  not  in  position  to  question  it — 
United  Oil  Co.  v.  Miller,  19  A.  46,  73  P.  627. 

§134.    Time  for  objection  or  exception. 

(a)  When  to  except  to  instructions. 
Proper  practice  requires  that  the  exception 
be  taken  at  the  time  the  instruction  is  given 
and  before  the  retirement  of  the  jury. — 
Taylor  v.  Randall,  3  C.  399;  Colorado  Mid- 
land  Ry.  Co.  v.  Edwards.  24  A.  350,  134  P. 
248. 

(b)  Objection  to  oral  instruction  must 
be  made  at  the  time.  And  the  objection  must 
appear  on  the  record. — ^Perkins  v.  Marrs,  15 
C.  262,  25  P.  168;  Jacobs  v.  Mitchell,  2  A. 
456,  31  P.  235. 

§  185.    Taking  and  noting  exception. 

(a)  If  the  appellant  writes,  at  the  close 
of  each  instruction  to  which  he  excepts,  the 
words  "excepted  to"  there  is  a  substantial 
compliance  with  code  sec.  69,  providing  that 
"a  party  excepting  to  the  giving  of  the  in- 
structions    *    *    *     shall  not  be  required 


to  file  a  format  bill  of  exceptions,  but  it 
shall  be  sufficient  to  write  at  the  close  of 
each  instruction  to  which  exception  is  taken 
the  words  'excepted  to,'  which  shall  be 
signed  by  the  judge."  The  omission  of  the 
judge  to  sign  an  instruction  so  excepted  to 
cannot  prejudice  the  rights  of  the  appellant 
— Gibbs  V.  Wall,  10  C.  153,  14  P.  216. 

(b)  It  is  the  better  practice  to  require 
counsel  to  particularly  point  out  their  objec- 
tions to  instructions  at  the  time  the  same 
are  given;  but  if  this  is  not  done,  an  excep- 
tion at  the  close  of  a  written  charge,  duly 
paragraphed  and  numbered,  "to  each  and 
every  instruction,"  held  sufficient,  if  allowed 
in  this  form  by  the  trial  court. — ^Rltchey  v. 
People,  23  C.  314,  47  P.  272,  384. 

(c)  Trial  courts,  in  allowing  exceptions 
to  instructions,  should  require  counsel,  at 
the  time  of  taking  them,  to  briefiy  point  out 
wherein  they  are  erroneous,  but  where  the 
instructions  are  paragraphed  and  numbered 
an  exception  in  form,  "To  the  giving  of  in- 
structions requested  by  plaintiff  and  to  each 
and  every  of  said  instructions,  the  defendant 
by  his  counsel  then  and  there  duly  and  sev- 
erally objected  and  excepted,"  if  allowed, 
will  be  considered  by  the  appellate  court — 
City  of  Denver  v.  Hyatt  28  C.  129,  63  P.  403. 

(d)  The  practice  sanctioned  in  Ritchey 
V.  People,  23  C.  314,  47  P.  272,  384,  and  City 
of  Denver  v.  Hyatt,  28  C.  129,  63  P.  403,  not 
to  be  extended. — Portland  Gold  M.  Co.  v. 
O'Hara,  45  C.  416,  423,  101  P.  773. 

§186.    Sufficiency  and  scope  of  exceptions  to 
instructions  given. 

(a)  An  exception  to  instructions  in  the 
form:  "To  the  giving  of  which  instructions, 
and  each  and  every  thereof  the  plaintiff  by 
his  counsel  then  and  there  duly  excepted," 
Is  equivalent  to  saving  an  exception  to  each 
instruction  separately,  but  It  will  not  avail 
as  against  an  instruction  that  contains  a 
correct  statement  of  the  law,  because  it  fails 
to  point  out  that  part  of  the  instruction 
which  is  incorrect  from  that  which  is  cor- 
rect—Beales  V.  Cone,  27  C.  473,  62  P.  948. 

(b)  A  general  objection  to  the  refusal  of 
the  whole  of  a  series  of  instructions,  some 
of  which  are  Improper,  will  not  be  consid- 
ered. Counsel  should  at  the  time  an  In- 
struction Is  offered  call  the  attention  of  the 
court  thereto,  and  when  objection  Is  made 
to  an  instruction,  the  reason  therefor  should 
be  assigned. — ^Portland  Gold  Mln.  Co.  v. 
O'Hara,  45  C.  416,  423,  101  P.  773. 

(c)  A  general  objection  to  an  Instruction 
containing  Independent  and  distinct  propo- 
sitions of  law,  some  of  which  are  correct 
will  not  suffice.  It  Is  the  duty  of  counsel 
In  such  case  to  point  out  the  particular  part 
of  the  Instruction  to  which  objection  Is 
taken. — National  Fuel  Co.  v.  Green,  50  O. 
307.  115  P.  709. 

(d)  Where  the  Instructions  are  In  writ- 
ing and  are  separately  paragraphed  and 
numbered,  an  exception  to  any  paragraph  by 
number  without  specifically  pointing  out  the 
objectionable  part,  is  sufficient  to  present 
the  Instruction  for  review  by  the  appellate 
court  If  the  instruction  thus  excepted  to  con- 
tains but  one  legal  proposition  or  Is  wholly 
bad,  but  If  It  contains  more  than  one  legal 
proposition,  one  or  more  of  which  are  good. 
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it  is  insufflcient — Big  Hatchet  CohboL  Min. 
Co.  V.  Colvin,  19  A.  405,  76  P.  606. 

§137,    General  or  specific 

(a)  The  rule  prescribed  in  Hasse  y.  Her- 
T\ns,  36  C.  383,  86  P.  629,  has  no  application  to 
an  Instruction  which  contains  but  one  propo- 
sition of  law,  and  the  objection  calls  the 
attention  of  the  court  to  that  particular  proi>- 
osition;  nor  to  a  case  where  each  of  several 
instructions  contains  a  single  proposition 
and  objection  is  made  to  each  separately, 
a  g.,  where  in  an  action  for  an  injury  at- 
tributed to  the  negligence  of  defendant  an 
inn-keeper,  in  providing  for  plaintifF  a  de- 
fective chair,  an  instruction  which  imposed 
upon  plaintiff  the  burden  to  establish  "that 
defendant  invited  plaintiff  to  sit  in  a  chair 
which  was  unsafe  and  out  of  repair  and 
known  to  defendant"  to  be  so,  prior  to  the 
happening  of  the  accident  and  that  the  in- 
jury was  "the  natural  and  probable  result 
of  such  negligent  act  of  defendant,"  was  held 
to  present  only  a  single  proposition,  to  which 
a  general  objection  was  sufficient.  French 
V.  Guyot,  30  C.  227,  70  P.  683,  and  National 
Fuel  Co.  V.  Green,  50  C.  307,  116  P.  709,  dis- 
tinguished.— Burchmore  v.  Antlers  Hotel  Co., 
64  C.  314,  130  P.  846. 

(b)  Where  by  consent  the  charge  is  oral, 
and  the  defendant  excepted  to  certain  num- 
bered paragraphs;  Held,  that  this  form  of 
exception  was  too  general  and  did  not  give 
the  trial  court  opportunity  to  correct  the 
error  complained  of. — Wlllard  v.  Williams, 
10  A.  140,  60  P.  207. 

(c)  If  instructions  to  a  jury  embrace 
distinct  legal  propositions,  and  any  one  of 
the  propositions  is  sound,  such  instructions 
can  not  be  reviewed  by  the  appellate  court 
upon  a  general  exception  to  the  charge,  but 
if  the  charge  is  wholly  bad  or  embraces  but 
a  single  legal  proposition,  a  general  excep- 
tion is  sufficient,  and  special  exceptions  are 
unnecessary. — Schollay  v.  Moffltt-West  Drug 
Co.,  17  A.  126,  67  P.  182. 

§  138.    Effect  of  failure  to  object  or  except. 

(a)  Assignments  of  error  based  upon  the 
giving  or  modifying  of  instructions  are  not 
available  when  no  objection  was  interposed 
or  exception  taken  to  the  action  of  the  court 
at  the  time.— Layton  v.  Kirkendall,  20  C. 
236,  38  P.  66. 

(G)     CONSTRUCTION  AND  OPERATION. 

§139.    Rules  of  construction  in  general. 

(a)  Instructions  are  to  be  read  and  con- 
sidered in  the  light  of  the  pleadings  and  evi- 
dence in  the  case. — Elder  v.  Schumacher,  18 
0.  433,  33  P.  176. 

(b)  The  word  "fair,"  qualifying  the 
words  "preponderance  of  evidence,"  limits 
the  word  "preponderance." — De  St  Aubin 
V.  Field,  27  C.  414,  62  P.  199. 

§  140.  Construction  of  particular  instructions, 
(a)  Where  the  separate  paragraphs  of  an 
instruction  state  the  law  upon  the  different 
phases  of  the  case,  and  each  paragraph  is 
complete  within  itself  on  the  subject  to 
which  it  refers,  there  can  be  no  conflict  be- 
tween the  different  paragraphs;  and  where 
the  instruction  taken  as  a  whole  correctly 


defines  the  law,  it  is  not  subject  to  the  ob- 
jection that  some  of  the  paragraphs  omit 
other  phases  of  the  case  and  are  in  confiict 
with  other  paragraphs. — Tanner  v.  Harper, 

32  C.  166,  76  P.  404. 

(b)  Where  the  court,  in  one  instruction, 
charged  "that  only  the  unappropriated  min- 
eral lands  of  the  United  States  are  open  to 
exploration  and  location  as  a  mining  claim," 
another  instruction  defining  the  require- 
ments of  law  in  making  locations  was  not 
erroneous  for  falling  to  state  that  it  is  only 
on  unappropriated  mineral  lands  of  the 
United  States  that  a  mining  location  can  be 
made. — Ingemarson  v.  Coffey '41  C.  407.  92 
P.  908. 

(c)  Where  the  court,  in  the  instructions, 
gave  every  step  which  the  law  requires  to 
be  taken  in  making  a  valid  mining  location, 
a  phrase  in  another  instruction  "that  the 
plaintiff  complied  with  all  the  requirements 
of  the  law,"  was  not  ambiguous  because  the 
jury  was  not  informed  as  to  what  the  re- 
quirements of  the  law  were. — Id. 

(d)  In  an  action  for  injuries  to  a  trav- 
eler on  a  street  in  a  collision  with  defend- 
ant's team,  the  complaint  alleged  that  the 
team  struck  plaintiff;  the  answer  denied  it, 
but  admitted  that  plaintiff  came  into  col- 
lision with  the  team.  The  evidence  was  con- 
fiicting.  Held,  that  an  instruction  that  it 
was  admitted  that  defendant  was  driving 
along  the  highway  and  came  in  contact  with 
the  plaintiff,  was  misleading,  as  leaving  the 
jury  to  believe  that  defendant  admitted  that 
he  was  the  aggressor;  since,  under  the  cir- 
cumstances, the  word  "contact"  in  the  in- 
struction might  have  been  considered  by  the 
jury  as  sjmonymous  with  "collision." — Coors 
V.  Brock,  44  C.  80,  96  P.  963. 

(e)  An  instruction  that  "The  testator 
must  have  been  capable  of  exercising  his 
judgment,  his  reasoning  faculties,  and  a  con- 
secutive continuation  of  thought,"  was  held, 
where  construed  with  the  rest  of  the  charge, 
to  require  no  more  than  that  the  testator 
should  apply  to  the  making  of  his  will,  the 
judgment,  reasoning  faculties  and  memory 
of  one  possessed  of  a  sound  mind. — Lehman 
V.  Ldndenmeyer,  48  C.  316,  109  P.  966. 

(f)  Instructions,  submitting  the  case  on 
different  hypotheses  considered,  and  their 
apparent  inconsistency  held  unavailing  to 
reverse,  because  the  fault  was  chargeable  to 
the  party  insisting  on  the  error.*— City  of 
Denver  v.  Hickey,  9  A.  137,  47  P.  908. 

§141.    Inadvertent  errors  or  omissions. 

(a)  An  instruction  technically  erroneous 
does  not  furnish  ground  for  reversal,  if  the 
jury  are  not  misled,  or  if  the  case  is  fairly 
presented  to  them,  and  especially  if  their 
verdict  is  obviously  correct  In  reviewing  a 
charge,  it  is  to  be  considered  as  a  whole,  in 
reference  to  the  actual  controversy.  If,  when 
thus  considered,  it  is  clear  that  the  jury 
were  not  led  to  a  wrong  conclusion,  the  judg- 
ment will  not  be  reversed  merely  on  the 
ground  that  the  charge  contains  some  propo- 
sition not  technically  accurate. — ^Perkins  v. 
Marrs,  16  C.  262,  26  P.  168;  Coe  v.  Waters, 
7  A.  203,  43  P.  166;  Chipley  v.  Green,  7  A, 
26,  42  P.  493;  Hoagland  v.  Cole,  18  C.  426, 

33  P.  161;  Williams  v.  Williams.  20  C.  52, 
37  P.  614. 
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(b)  When  instructions  given  on  behalf 
of  plaintiff  are  imperfect  because  of  omis- 
sions to  properly  explain  language  employed, 
but  the  charge  given  at  request  of  defendant 
supplies  the  deficiencies  and  the  charge  as  a 
whole  accurately  states  the  law,  the  chal- 
lenge will  be  overruled. — Doherty  v.  Morris, 
17  C.  105,  28  P.  85. 

§  148.    Construction  and  effect  of  charge  as  a 
whole. 

(a)  In  construing  a  charge,  each  instruc- 
tion is  to  be  considered  in  connection  with 
the  entire  charge,  and  if,  considering  the 
charge  as  a  whole,  the  supreme  court  is 
satisfied  the  jury  were  not  improperly  ad- 
vised as  to  any  material  point  in  the  case, 
and  that,  reading  each  instruction  in  con- 
nection with  the  others,  they  were  not  mis- 
leading, the  judgment  will  not  be  reversed 
on  the  ground  of  erroneous  charge. — Union 
Co.  V.  Bank.  2  C.  665;  Thatcher  v.  Rock- 
well, 4  C.  375;  McClelland  v.  Bums,  5  C. 
390;  Finerty  v.  Fritz,  6  C.  136;  Dozenback 
V.  Rajrmer,  13  C.  461,  22  P.  787;  Coleman  v. 
Davis,  13  C.  98,  21  P.  1018;  Simonton  v. 
Rohm,  14  C.  51,  23  P.  86;  Taylor  v.  Paren- 
teau,  23  C.  368,  48  P.  606;  LitUe  Dorrit 
Ck)ld  M.  Co.  V.  Arapahoe  G.  M.  Co.,  30  C. 
431,  71  P.  389;  Davis  v.  Shepherd,  31  C.  141, 
72  P.  57;  Grimes  v.  Greenblatt,  47  C.  495, 
107  P.  1111;  Idaho  Gold  Coin  M.  &  M.  Co. 
V.  Colorado  Iron  Works  Co.,  49  C.  66,  111  P. 
653;  Starrett  v.  Ruth,  61  C.  686,  119  P.  690; 
First  National  Bank  v.  Shank,  63  C.  446,  128 
P.  56;  Hayes'  Estate,  In  re,  55  C.  340,  135 
P.  449;  Kurd  v.  Atkins,  1  A.  449,  29  P.  628; 
Curr  V.  Hundley,  3  A.  64,  31  P.  939;  Fitzhugh 
V.  Spear,  8  A.  398,  46  P.  625;  Pickett  v. 
Handy,  9  A.  367,  48  P.  820;  Hindry  v.  Mc- 
Phee,  11  A.  398,  63  P.  389;  Stock  v.  Schle- 
wing,  19  A.  138,  73  P.  1090;  Coors  v.  Brock, 
22  A.  470,  125  P.  699;  Wilson  v.  Everett,  139 
U.  S.  616;  Denver  v.  Porter,  126  F.  288. 

(b)  Where  three  consecutively  numbered 
instructions  refer  to  the  same  subject-matter 
and  the  second  refers  to  the  preceding  by 
beginning  with  these  words,  "Upon  that 
point  the  court  instructs,"  and  the  third 
began,  "In  this  connection  the  court  in- 
structs," the  three  were  sufficiently  con- 
nected to  indicate  to  the  jury  that  they  were 
to  be  taken  together  and  read  as  a  whole, 
and  where  the  three  read  together  properly 
expressed  the  law  upon  the  subject  they  were 
not  objectionablc—Beals  v.  Cone,  27  C.  473, 
62  P.  948. 

(c)  In  construing  an  instruction,  it  can- 
not be  divided  into  incomplete  phrases,  but 
must  be  taken  as  an  entirety. — Bailey  v. 
Carlton,  43  C.  4.  96  P.  542. 

(d)  In  an  action  for  injury  to  a  servant, 
the  jury  were  instructed  to  find  for  the 
servant  if  the  master  was  negligent  in  per- 
mitting the  trapdoor  through  which  the 
servant  fell  to  become  loose.  Held,  that  an 
objection  thereto,  on  the  ground  that  there 
was  no  evidence  that  the  master  permitted 
the  trapdoor  to  become  loose,  is  too  technical 
and  without  merit,  where,  reading  the  in- 
structions together,  it  is  manifest  that  the 
word  ''become"  was  used  in  the  sense  of 
•«l)e/»— Bumside  v.  Peterson,  43  C.  382,  96  P. 
266. 

(e)  Instructions  must  be  considered  as  a 


whole.  Where,  in  an  action  by  servant 
against  master  for  negligence  in  the  matter 
of  appliances,  the  duty  of  the  master  is  prop- 
erly and  clearly  stated  in  the  charge,  as  that 
of  reasonable  care  only,  objection  made  to 
a  subsequent  passage  in  which  it  is  de- 
clared that  the  master  is  liable  if  the  ap- 
pliances were  not  of  such  character  as  a 
reasonably  prudent  person  would  consider 
safe,  was  held  to  be  without  merit — National 
Fuel  Co.  V.  Green,  60  C.  307,  115  P.  709. 

(f )  Where  the  jury  are  told  in  the  charge 
of  the  court  that  they  are  to  consider  the  in- 
structions as  a  whole,  and  read  them  to- 
gether, it  must  be  assumed  that  they  did 
so,  a  g.,  where,  in  an  action  for  the  death 
of  plaintifTs  child,  attributed  to  the  negli- 
gence of  a  railway  company,  three  separate 
instructions  explicitly  declare  that  the  neg- 
ligence of  the  father,  or  the  child,  or  the 
driver  of  the  vehicle  upon  which  the  child 
was  riding,  must  defeat  the  action,  a  subse- 
quent instruction  which  fails  to  direct  at- 
tention to  contributory  negligence  on  the 
part  of  the  father,  or  the  driver,  will  not 
be  regarded  as  fatal  error. — Colorado  &  S. 
Ry.  Co.  V.  Chiles,  60  C.  197,  114  P.  661. 

(g)  Where  the  law  of  the  case  is  clearly 
and  explicitly  set  forth  in  one  point  of  the 
charge,  the  effect  of  equivocal  language  else- 
where therein  is  eliminated. — LeMaster  v. 
People.  64  C.  416,  131  P.  269. 

(h)  In  an  action  against  a  city  for  in- 
juries to  plaintiff  caused  by  defendant's  em- 
ployees felling  a  tree  across  a  street  on 
which  plaintiff  was  driving  and  frightening 
her  horse,  where  the  instructions,  when  con- 
sidered as  a  whole,  clearly  told  the  jury 
that  the  defendant's  duty  was  to  use  reason- 
able and  ordinary  care  in  felling  the  tree, 
to  avoid  injury  to  those  traveling  on  the 
street,  and  that  if  such  duty  was  observed 
there  was  no  liability,  the  fact  that  one  of 
the  instructions  incorrectly  told  the  jury 
that  it  was  the  duty  of  the  city  "to  see 
that  its  streets  are  in  a  safe  condition  for 
traveling,"  was  not  prejudicial. — City  of 
Colorado  Springs  v.  May,  20  A.  204,  77  P. 
1093. 

§148.    Error  in  instructions  cured  by  with- 
drawal or  giving  other  instructions. 

(a)  The  giving  of  an  instruction  em- 
bodying a  correct  legal  'principle  does  not 
cure  the  error  committed  In  giving  another 
containing  a  contrary  statement  upon  the 
same  proposition. — Mackey  v.  People,  2  C. 
13;  Grant  v.  Vamey,  21  C.  329,  40  P.  771; 
Strauss  v.  Phenix  Ins.  Co.,  9  A.  386,  48  P. 
822;  Walsh  v.  Henry,  38  C.  393,  88  P.  449; 
Denver  City  Tramway  Co.  v.  Gustafson,  21 
A.  478,  121  P.  1016;  Alpha  Realty  &  R.  Co. 
V.  Randolph,  23  A.  69,  127  P.  246. 

(b)  The  rule  that  one  erroneous  instruc- 
tion may  be  considered  as  corrected  by  an- 
other should  be  applied  with  caution. — 
Brown  v.  Willoughby,  6  C.  13. 

(c)  That  other  instructions  were  correct 
is  not  material  where  it  cannot  be^told  by 
which  instruction  the  jury  were  governed. 
—City  of  Boulder  v.  Niles,  9  C.  416,  12  P.  632. 

(d)  Where  an  instruction  stating  that  a 
verdict  should  be  rendered  for  defendant  if 
plaintifi!  failed  to  prove  her  case  of  alleged 
negligence  by  a  preponderance  of  evidence 
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was  erroneously  refused,  the  error  was  not 
cured  by  an  instruction  to  the  effect  that 
proof  of  contributory  negligence  would  en- 
title defendant  to  a  verdict. — ^Denver  &  Rio 
G.  R.  Co.  V.  Burchard,  35  C.  539,  86  P.  749. 

(e)  In  an  action  on  a  promissory  note 
against  the  defendant,  who  claimed  to  be 
only  an  accommodation  signer,  although  the 
production  of  the  note  is  prima  facie  evi- 
dence of  a  consideration  sufficient,  If  not  re- 
butted, to  maintain  plaintiff's  case,  yet,  when 
evidence  Is  Introduced  to  the  contrary,  the 
burden  is  upon  the  plaintiff  to  satisfy  the 
jury  of  a  consideration  by  a  preponderance 
of  all  the  evidence;  and  an  Instruction  plac- 
ing the  burden  upon  the  defendant  consti- 
tutes reversible  error,  and  this  notwithstand- 
ing the  giving  of  another  Instruction  to  the 
contrary,  as  the  appellate  court  cannot  say 
such  conflict  did  not  work  a  prejudice. — 
Best  V.  Rocky  Mt.  Nat  Bank  of  Central 
City,  37  C.  149,  85  P.  1124. 

(f)  An  instruction  that  the  master  Is  re- 
quired to  furnish  his  servant  a  reasonably 
safe  place  to  work  In,  Is  not  objectionable, 
as  omitting  the  feature  of  "ordinary  care" 
in  providing  such  place,  when  such  omission 
is  supplied  by  another  instruction  imme- 
diately following,  on  same  subject,  and  the 
jury  are  specifically  told  that  all  the  Instruc- 
tions must  be  considered  together. — Stratton 
Cripple  Creek  Mln.  &  D.  Co.  v.  Ellison,  42 
C.  498,  94  P.  303. 

(g)  An  instruction  stating  the  law  in- 
correctly is  seldom  remedied  by  another  In- 
struction, announcing  the  law  correctly;  but 
where  an  instruction  states  the  law  correctly 
so  far  as  It  goes,  being  merely  insufficient, 
ambiguous,  or  uncertain,  the  defect  may  be 
cured  by  other  instructions  upon  the  same 
subject  embraced  in  the  charge. — Id. 

(h)  Error  in  one  part  of  the  charge  may 
be  cured  by  what  appears  elsewhere  therein. 
— Doherty  v.  Morris,  17  C.  105,  28  P.  85; 
Grimes  v.  Greenblatt,  47  C.  495,  107  P. 
1111;  Denver,  N.  W.  &  P.  R.  Co.  v.  Howe. 
49  C.  256,  112  P.  779;  Colorado  Springs  A  I. 
R.  Co.  V.  Allen,  55  C.  391,  135  P.  790. 

(i)  Where  in  an  action  against  a  railroad 
company  the  court  by  an  erroneous  Instruc- 
tion placed  the  burden  of  proof  upon  defend- 
ant to  show  that  the  accident  was  not  due 
to  its  negligence,  the  error  was  not  cured 
by  another  instruction  which  told  the  jury 
that  the  burden  was  upon  plaintiff  to  prove 
the  negligence  of  defendant — Denver  &  Rio 
G.  R.  Co.  V.  Potherlngham,  17  A.  410,  68  P. 
978. 

Vin.    CUSTODY,  CONDUCT  AND  DELIB- 
ERATIONS OP  JURY. 

§  144.    Separation. 

(a)  The  mere  separation  of  a  jury,  after 
the  submission  of  a  cause,  is  not  per  se  suffi- 
cient to  set  aside  the  verdict  and  grant 
a  new  trial.  It  must  appear  that  by  reason 
of  such  separation,  there  is  a  strong  proba- 
bility that  the  jury  has  been  tampered  with, 
or  improperly  influenced  to  return  the  ver- 
dict sought  to  be  set  aside. — Beals  v.  Cone, 
27  C.  473,  62  P.  948. 

(b)  Although  a  jury  may  be  allowed  to 
separate  after  having  sealed  a  verdict  they 


must  be  called  at  the  opening  of  court  and 
asked  whether  they  have  agreed  upon  their 
verdict— Kohn  v.  Kennedy,  6  A.  388,  41  P. 
510. 

§  145.    Taking  pleadings  to  jury  room. 

(a)  Pleadings  not  to  be  given  to  the 
jury.— Good  v.  Martin,  1  C.  165;  Spaulding 
V.  Saltiel,  18  C.  86,  31  P.  486. 

§  146.    Reading  minutes  of  or  restating  testi- 
mony. 

(a)  After  the  submission  of  a  case  to 
the  jury,  they  were  brought  into  court,  and, 
upon  their  request  and  by  the  direction  of 
the  court,  the  stenographer  read  from  his 
notes  the  testimony  upon  a  certain  matter: 
Heldj  irregular  and  erroneous. — Hersey  v. 
Tully,  8  A.  110,  44  P.  854. 

(b)  Recalling  a  jury  after  they  had  re- 
tired, and  reading  to  them  the  stenographer's 
notes  of  the  testimony  of  a  witness,  in  the 
absence  of  a  party,  is  not  reversible  error 
where  the  verdict  of  the  jury  is  right,  and  is 
the  only  verdict  that  could  reasonably  have 
been  rendered  on  the  evidence. — Slack  v. 
Stephens,  19  A.  638,  76  P.  741. 

§147.    Instructions  after  submission  of  cause. 

(a)  Courts  possess  a  large  discretion  in 
recalling  juries  and  submitting  amended  or 
additional  Instructions.  Unless  it  fairly  ap- 
pears that  some  legal  right  of  the  party  com- 
plaining has  under  proper  objection  been  in- 
vaded, and  that  the  invasion  may  have  re- 
sulted in  injury,  such  action  will  not  con- 
stitute ground  for  reversal. — ^Hayes  v.  Wil- 
liams, 17  C.  465,  30  P.  352. 

(b)  Where  the  jury,  after  retiring,  are 
recalled  at  their  own  request,  and  given 
additional  instructions.  In  the  absence  of 
counsel,  and  there  is  no  showing  as  to  the 
reasons  for  such  absence,  or  whether  any 
efforts  were  made  to  secure  their  presence, 
it  will  be  presumed  on  appeal  that  the  court 
acted  with  regularity  and  propriety. — Colo. 
Cent  Co.  V.  Turck,  50  P.  888. 

§148.  Communications  between  judge  and 
jury, 
(a)  In  an  action  by  a  vendee  against  a 
vendor  to  rescind  the  sale  of  a  piano,  and 
to  recover  the  amount  paid  on  the  purchase 
price,  where  the  jury  after  retiring  sent  to 
the  court  by  the  bailiff,  in  the  absence  of 
counsel  on  both  sides,  a  communication 
wherein  they  inquired  whether  the  following 
verdict  would  be  admissible:  "We,  the  jury, 
flnd  the  issues  herein  joined  for  the  defend- 
ant, and  further  find  that  the  plaintiff  be  al- 
lowed $25.00  for  repairing  said  piano,"  to 
which  communication  the  court  returned  by 
the  bailiff  a  verbal  answer,  "No,"  It  was  not 
reversible  error  as  in  violation  of  code  sec. 
192.  If  error  at  all,  it  was  not  prejudicial. 
— Tilley  v.  Montellus  Piano  Co.,  15  A.  204, 
61  P.  483. 

§149.    Uxging  or  coercing  agreement 

(a)  A  supplemented  charge  to  jury  after 
retirement  Impressing  upon  them  their  duty 
to  agree  If  possible  reviewed  and  upheld. — 
Strepey  v.  Stark,  7  C.  625,  5  P.  111. 

(b)  It  was  reversible  error  for  the  court 
to  call  in  a  jury  that  were  deliberating  on 
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a  case  and  tell  them  that  they  would  be 
confined  for  several  days,  naming  the  time, 
unless  they  agreed  on  a  verdict,  and  would 
receive  but  one  meal  a  day. — Fairbanks- 
Morse  A  Co.  V.  Weeber,  15  A.  268,  62  P.  368. 

§  150.    Quotient  verdict. 

(a)  An  agreement,  in  advance,  by  Jurors 
to  arrive  at  a  verdict  by  each  juror  marking 
the  amount  on  paper  he  is  willing  to  allow, 
and  by  adding  the  said  several  amounts  to- 
gether and  dividing  the  same  by  twelve, 
and  that  quotient  or  result  shall  be  the  ver- 
dict, is  manifestly  and  essentially  wrong  and 
will  be  set  aside.— Knight  v.  Fisher,  15  C. 
176,  25  P.  78. 

(b)  A  verdict  obtained  by  averaging  the 
estimates  of  the  individual  jurors  in  pur- 
suance of  an  agreement  to  be  bound  by  the 
result,  and  returned  into  court  without  fur- 
ther consideration  of  the  issues,  should  be 
set  aside  on  motion,  supported  by  satisfac- 
tory proof.— Schoolfield  v.  Brunton,  ?0  C. 
139,  36  P.  1103. 

(c)  The  fact  that  jurors  ascertained  the 
average  judgment  as  to  the  amount  of  dam- 
ages a  plaintiff  was  entitled  to  recover,  by 
adding  the  several  amounts  of  each  juror's 
opinion  on  the  subject  and  dividing  the  sum 
by  the  number  of  jurors,  and  subsequently 
agreed  upon  the  quotient  as  their  verdict, 
would  not  vitiate  the  verdict,  where  there 
was  no  prior  agreement  to  be  bound  by  the 
result  thus  obtained,  and  the  average  thus 
Obtained  was  subsequently  discussed  and 
finally  agre^  upon  as  the  amount  of  dam- 
ages they  would  return  as  their  verdict. — 
Empson  Packing  Co.  v.  Vaughn,  27  C.  66. 
59  P.  749.  ^    ^ 

(d)  Quotient  verdict,  shown  to  have  been 
afterwards  voted  upon  and  accepted  by  the 
jury  as  a  legitimate  result,  of  which  little 
proof  Is  required,  will  be  permitted  to  stand. 
—Greeley  Irr.  Co.  v.  Von  Trotha,  48  C.  12, 
108  P.  985.  ^       ^^ 

(e)  A  verdict  obtained  by  averaging  the 
estimates  of  the  individual  jurors  in  pur- 
suance of  an  agreement  to  be  bound  by  the 
result,  and  returned  into  court  without  fur 
ther  consideration  of  the  Issues,  should  be 
set  aside  on  motion,  supported  by  satisfac- 
tory proof. — Pawnee  Ditch  &  Improvement 
Co.  V.  Adams,  1  A.  250,  28  P.  662. 

(f)  Where  a  jury  agrees  beforehand  that 
each  juror  shall  write  on  a  slip  the  amount 
of  the  verdict  he  thinks  a  party  ought  to 
have  and  that  the  quotient  obtained  by  di- 
viding the  sum  of  all  these  amounts  by  the 
number  of  jurors  shall  be  their  verdict,  and 
proceed  to  carry  out  such  agreement  by  re- 
turning such  quotient  as  their  verdict,  such 
verdict  Is  a  chance  verdict  and  void.  But 
if  such  quotient  is  obtained  without  any 
prior  agreement  to  be  bound  thereby  and  it 
Is  discussed  and  agreed  to  as  their  verdict 
after  It  Is  obtained,  the  verdict  will  be  good. 
—Colorado  Springs  v.  Duff,  15  A.  437,  62  P. 
959. 

IX.    VERDICT. 

Review  of  verdicts  In  general,  see  "Appeal 
and  Error,"  sees.  433-443. 


(A)     GENERAL  VERDICT. 

§  151.    Verdict  defined. 

(a)  A  verdict  is  the  unanimous  decision 
made  by  a  jury  and  reported  to  the  court 
on  the  matters  lawfully  submitted  to  them 
In  the  course  of  a  trial. — ^Hawley  v.  Barker, 
6  C.  120. 

§152.    Necessity   and   sufficiency    of   general 
verdict. 

(a)  Where  the  verdict  states  the  facts 
fully  and  definitely  in  reference  to  all  mat- 
ters at  issue  between  the  parties.  It  will  not 
be  disturbed,  even  in  an  action  for  the  re- 
covery of  money,  on  the  ground  that  It  does 
not  state  the  amount  of  the  recovery. — 
Knight  V.  Fisher,  16  C.  176,  25  P.  78. 

(b)  A  general  finding  in  effect  declares 
every  fact  necessary  to  support  it. — Rollins 
V.  Feamley,  45  C.  319,  101  P.  345;  Halbouer 
V.  Cuenln,  45  C.  507,  101  P.  763. 

(c)  General  findings  determine  all  the 
issues. — Sheer  v.  Zollverein  Min.  &  L.  Co., 
48   C.   350,   109   P.   862. 

§153.    Rendition  and  reception. 

(a)  A  verdict  in  a  civil  case  may  be  re- 
ceived by  the  court  In  the  absence  of  the 
parties.— Stiles  v.  Ford,  2  C.  128. 

(b)  That  the  plaintiff  in  a  civil  case  Is 
not  present  In  court  when  the  verdict  is 
brought  in  by  the  jury,  is  not  a  ground  of 
nonsuit — Id. 

§  154.    Assent  of  required  number  of  jurors. 

(a)  The  act  of  1899  (Sess.  Laws  1899, 
p.  244)  providing  that  In  all  civil  cases  tried 
by  a  jury  a  verdict  may  be  returned  by 
three-fourths  of  the  nimiber  of  jurors  sitting 
In  such  case  Is  in  contravention  of  sec.  23 
of  the  bill  of  rights  and  is  unconstitutional 
and  void. — City  of  Denver  v.  Hyatt,  28  C. 
129,  63  P.  403;  Clough  v.  McKay,  31  C.  300. 
73  P.  30;  People  v.  Croot,  33  C.  426,  80  P. 
1065;  Fitzhugh  v.  Brown,  20  A.  236.  77  P. 
1091;  Star  Loan  Co.  v.  DufTy  Van  &  Storage 
Co..  20  A.  250,  77  P.  1092. 

§  155.    Sealed  verdict. 

(a)  The  court  may  direct  the  Jury  to 
bring  In  a  sealed  verdict  at  the  opening  of 
court  in  case  of  an  agreement  during  recess 
or  adjournment  for  the  day,  but  a  final  ad- 
journment for  the  term,  by  operation  of  law. 
discharges  the  jury  and  renders  them  In- 
competent to  return  a  verdict. — Anderson  v. 
Hulet,  4  A.  448,  36  P.  309. 

(b)  Jurors  may,  by  order  of  court,  if 
they  arrive  at  a  verdict  during  recess,  re- 
duce it  to  writing,  seal  It,  and  separate. 
But  the  verdict  must  be  retained  by  the  jury 
or  by  some  member  thereof,  and  be  by  the 
jury  delivered  to  the  court. — Kohn  v.  Ken- 
nedy, 6  A.  388,  41  P.  510. 

(c)  Cause  submitted  to  the  jury  at  1:50 
o'clock  p.  m.,  June  27th.  At  2:15  of  same 
day  they  were  advised  by  the  court  that  It 
was  about  to  adjourn  until  7:30  p.  m.,  June 
29th,  and  that  if  they  should  agree  before 
that  time  they  might  seal  their  verdict  and 
separate.  On  June  29th,  at  7:30  p.  m.. 
court  was  called,  and  the  verdict,  having 
been  sealed,  was  opened  and  read  in  the 
presence  of  the  jury:     Held,  that  verdict 
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should  hare  been  set  aside.— McCormick  y. 
Cox,  8  A.  17,  44  P.  768. 

§  156.    Polling  jurors. 

(a)  In  civil  cases,  the  court,  on  the  re- 
cording of  the  verdict,  may  allow  or  refuse 
the  jury  to  be  polled,  in  its  discretion;  but. 
if  there  should  be  any  good  reason,  a  re- 
quest by  either  party  to  test  the  unanimity 
of  the  jury  by  a  poll  should  be  allowed. — 
Hindrey  v.  Williams,  9  C.  372,  12  P.  436. 

§  157.    Form  and  language  in  generaL 

(a)  The  court  may  prescribe  the  forms 
of  verdict  to  be  used,  and  the  jury,  being 
told  that  they  are  forms  only,  could  not  be 
misled  thereby. — Machette  v.  Wanless,  2  C. 
169. 

(b)  Where,  taken  in  connection  with  the 
record,  the  verdict  clearly  conveys  the  in- 
tention of  the  jury,  it  is  sufBcient— Mitchell 
V.  Crowl.  57  C.  406,  140  P.  793. 

(c)  In  an  action  on  a  lease  contract 
against  the  tenant  and  against  a  partner- 
ship firm  as  guarantors  where  the  evidence 
showed  that  the  guaranty  was  unauthorized 
by  the  firm,  it  was  error  for  the  court  to 
furnish  two  forms  of  verdict,  one  for  the 
plaintiff  and  one  for  the  defendants,  and  re- 
fuse at  defendants'  request  to  give  to  the 
jury  a  form  of  verdict  whereby  they  might 
find  for  the  plaintiff  as  against  the  tenant 
and  in  favor  of  the  guarantor  defendants. — 
Lewin  v.  Barry,  16  A.  461,  63  P.  121. 

§  158.    Responsiveness  to  issues. 

(a)  If  the  jury  find  the  issues  for  the 
plaintiffs,  and  assess  their  damages  at  $10, 
probably  the  verdict  would  not  answer  all 
issues  in  an  action  of  replevin;  but  it  is 
sufBcient  to  determine  some  issues  in  that 
action,  as,  for  instance,  an  issue  joined  upon 
plea  of  property  in  defendant  or  a  stranger. 
— Sears  v.  Andrews,  1  C.  88. 

(b)  Issues  upon  plea  of  non  detinet  and 
property  in  defendant  in  replevin,  and  upon 
plea  of  not  guilty  in  trover,  are  not  deter- 
mined by  a  verdict  of  guilty. — ^Machette  v. 
Wanless,  1  C.  225. 

(c)  A  verdict  of  guilty  is  substantially* 
responsive  to  the  issue  in  action  of  debt  to 
recover  a  penalty. — Deitz  v.  Central,  1  C. 
324. 

(d)  A  verdict  which  answers  all  the  is- 
sues is  sufllcient — ^Phelps  v.  Spruance,  1  C. 
414. 

(e)  In  determining  the  correctness  of  a 
verdict  on  the  evidence,  weight  should  be 
given  the  fact  that  on  two  previous  trials 
the  finding  had  been  the  same. — Todd  v. 
Demeree,  15  C.  88,  24  P.  563. 

(f)  Verdict  should  follow  undisputed 
proof.— Smyth  v.  Lynch,  7  A.  383,  43  P.  670. 

§  159.    Several  counts  or  issues. 

(a)  One  good  count  in  the  declaration 
will  support  a  general  verdict — ^Loveland  v. 
Sears,  1  C.  433. 

(b)  Where  the  declaration  in  ejectment 
contains  two  counts,  in  one  of  which  the 
plaintiff  claims  title  in  fee,  and  in  one  the 
right  to  occupy  under  loccil  law,  a  verdict 
which  finds  that  the  plaintiff  is  owner,  as 
averred  in  the  declaration,  is  uncertain  and 
insufllcient— Drake  v.  Root,  2  C.  685. 

(c)  Where,  in  an  action  for  negligence. 


the  plaintiff  complains  in  two  counts,  one 
for  negligence  at  common  law,  the  other  for 
a  failure  to  comply  with  a  void  statute,  and 
the  cause  is  tried  upon  both  counts  and  sub- 
mitted to  the  jury,  under  instructions  which 
apply  such  void  statute,  exacting  compliance 
therewith  on  the  part  of  defendant,  and  the 
verdict  is  general,  a  judgment  for  the  plain- 
tiff must  be  reversed. — Burlington  &  C.  R. 
Co.  V.  Spriggs,  50  C.  230,  114  P.  644. 

(d)  Where  the  complaint  contains  sep^ 
arate  causes  of  action,  based  upon  different 
transactions,  there  should  be  a  separate  ver- 
dict upon  each.  But  where  several  counts 
assert  the  same  cause  of  action,  the  verdict 
may  be  general,  and  such  general  verdict 
will  ordinarily  suffice,  if  the  proof  supports 
any  count — Sedgwick  v.  Sedgwick,  50  C. 
164,  114  P.  488. 

(e)  Where  a  divorce  is  demanded  upofi 
several  distinct  and  statutory  grounds,  coun- 
sel should,  before  the  jury  retire,  discontinue 
as  to  all  save  those  upon  which  a  verdict 
is  desired. — Id. 

§  160.    Certainty  in  generaL 

(a)  In  an  action  of  ejectment  to  deter- 
mine the  extra  lateral  rights  in  and  to  a  vein 
as  between  conflicting  claimants  a  verdict  of 
the  jury  which  designates  what  portion  of 
the  vein  belongs  tg  each  claimant  so  that  a 
judgment  can  be  entered  in  accordance  with 
their  findings  definitely  fixing  the  rights  of 
the  parties  to  the  matter  in  dispute  is  suf- 
ficiently specific  to  comply  with  the  law  in 
that  respect — Davis  v.  Shepherd,  31  C.  141, 
72  P.  57. 

§  161.    Amount  of  recovery. 

(a)  Where  the  verdict  of  the  jury  was 
for  $221.66,  and  was  expressed  to  be  for  the 
amount  of  a  note,  without  interest,  and  it 
appeared  that  the  note  was  for  $221  only; 
Held,  that  it  was  error  to  enter  judgment 
on  the  verdict. — Dorsett  v.  Crew,  1  C.  18. 

(b)  Though  the  evidence  may  convince 
the  jury  that  the  plaintiff  is  entitled  to  a 
less  sumr  yet  when  the  answer  admits  an 
amount  due  to  plaintiff,  he  is  entitled  to 
recover  that  sum. — Coffman  v.  Brown,  7  C 
147,  2  P.  905. 

(c)  A  verdict  for  a  specific  sum  with 
interest  at  a  certain  rate  from  a  fixed  date 
so  that  it  is  matter  of  calculation,  is  good. — 
Schoelkopf  v.  Leonard,  8  C.  159,  6  P.  209. 

(d)  Where  a  jury  gave  a  verdict  for 
plaintiff  and  there  was  nothing  to  show 
whether  it  was  for  single  or  triple  damages 
the  court  below  properly  required  the  coun- 
sel to  stipulate  that  it  should  be  taken  as 
triple  damages. — Hallack  v.  Stockdale,  14  C. 
201.  23  P.  340. 

(e)  That  a  verdict  includes  the  value  of 
property  not  declared  for  in  the  complaint 
is  wholly  immaterial  where  plaintiff  permits 
to  be  taken  from  the  verdict  a  sum  largely 
in  excess  of  the  value  of  such  property. — 
Perkins  v.  Marrs,  15  C.  262,  25  P.  168. 

(f)  In  an  action  to  recover  under  a  stat- 
ute allowing  the  successful  party  a  sum 
which  is  determined  by  multiplying  the 
actual  damages  sustained  a  specified  num- 
ber of  times,  it  is  immaterial  whether  the 
jury  return  in  their  verdict  the  sum  which 
the  plaintiff  is  entitled  to  recover  by  virtue 
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of  the  statute,  or  whether  they  return  the 
actual  damages  and  the  court  directs  the 
judgment  to  be  entered  in  accordance  with 
the  statute. — ^Richards  v.  Sanderson,  39  C. 
270,  89  P.  769. 

§  162.    Disregard  of  instmctions. 

(a)  In  an  action  against  a  railroad  com- 
pany for  damage  for  the  death  of  an  em- 
ployee killed  by  its  train,  where  the  cause 
was  tried  on  the  theory  that  defendant  was 
liable  alone  for  the  negligence  of  the  con- 
ductor and  the  instructions  limited  defend- 
ant's liability  to  the  negligence  of  the  con- 
ductor, and  the  evidence  conclusively 
showed  that  the  conductor  was  not  negli- 
gent and  that  the  negligence  causing  the 
injury  was  that  of  a  brakeman,  a  verdict 
for  plaintiff  should  be  set  aside  as  contrary 
to  the  instructions  of  the  court. — Denver  & 
Rio  G.  R.  Co.  V.  Vitello,  34  C.  60,  81  P.  766. 

(b)  Plaintiff  sued  defendant  for  a  cer- 
tain sum  due  on  an  individual  account,  and 
defendant  counterclaimed  for  a  greater  sum, 
claimed  to  be  due  on  a  partnership  account- 
ing. The  court  directed  the  jury  to  find  for 
plaintiff  the  sum  claimed  in  his  complaint, 
and  that  if  they  found  for  defendant  on  his 
counterclaim  they  should  assess  his  damage 
not  to  exceed  the  sum  claimed  in  the  coun- 
terclaim. The  jury  returned  a  verdict  for 
defendant  for  the  full  amount  claimed  in  the 
counterclaim.  Held,  that  the  verdict  was 
not  in  accordance  with  the  instructions,  but 
for  a  larger  sum  than  the  instructions  per- 
mitted. That  under  the  instructions  the  jury 
were  not  permitted  to  find  for  defendant  a 
greater  sum  than  the  amount  claimed  in  the 
counterclaim  less  the  amount  sued  for  in 
plaintiffs  complaint — Smith  v;  Morrison,  19 
A.  154,  74  P.  535. 

§  163.    Amendment  or  correction. 

(a)  A  verdict  may  be  corrected,  in  form 
or  substance,  to  make  it  show  the  real  inten- 
tion of  the  jury.— Schoolfield  v.  Brunton,  20 
C.  139,  36  P.  1103. 

(b)  It  was  hot  error  for  the  court  to 
amend  a  verdict  after  the  jury  had  been  dis- 
charged by  inserting  the  word  "we"  Instead 
of  the  word  '*you"  where  it  clearly  appeared 
that  the  use  of  the  word  "you"  by  the  jury 
was  a  mistake  and  that  they  intended  to 
employ  the  word  **we." — Davis  v.  Shepherd, 
31  C.  141,  72  P.  57. 

(c)  In  an  action  against  two  defendants 
for  damages,  the  jury  returned  a  verdict 
"for  plaintiff"  and  assessed  the  damages  in 
a  certain  sum.  Thereupon  the  court  inquired 
of  each  juror  if  it  was  intended  to  bind  each 
of  the  defendants,  and,  being  answered  in 
the  afllrmative,  the  jurors  were  asked  if 
they  had  any  objection  to  the  foreman  in- 
serting after  the  word  "plaintiff,"  the  words 
"and  against  the  defendants  and  each  of 
them,"  to  which  the  foreman  replied  that 
they  had  none.  Held,  that  it  was  within 
the  power  of  the  court  to  request  the  jury, 
before  leaving  the  box,  to  make  such  cor- 
recUon.— Lacey  v.  Bentley,  39  C.  449,  89  P. 
789. 

(d)  In  an  action  on  a  promissory  note, 
the  only  question  of  fact  to  be  determined 
being  the  validity  of  the  note,  the  jury  in 
addition  to  determining  such  fact  also  fixed 


the  amount  due  plaintiff  at  a  less  sum  than 
was  actually  due.  Held,  that  Mills'  Ann. 
Code,  sec.  196,  to  the  effect  that  an  informal 
or  insufficient  verdict  may  be  corrected  by 
the  jury  under  the  direction  of  the  court, 
is  not  controlling,  although  the  trial  court 
might  have  followed  such  provision;  but 
the  court  was  justified  in  disregarding  that 
portion  of  the  verdict  fixing  the  amount,  and 
in  rendering  judgment  for  the  amount  ac- 
tually due,  in  accordance  with  sec.  78,  which 
directs  that  at  every  stage  of  an  action  the 
court  shall  disregard  any  error  or  defect 
which  does  not  affect  the  substantial  rights 
of  the  parties.— Harris  v.  McLaughlin,  39  C. 
459,  90  P.  93. 

(e)  A  jury,  even  after  being  discharged, 
may  be  recalled  to  correct  a  manifest  error 
in  the  amount  of  a  verdict — Feamley  v. 
Peamley,  44  C.  417,  432,  98  P.  819. 

(f)  The  action  of  the  trial  court  after 
receiving  the  verdict  of  the  jury,  and  re- 
marking to  them  that  they  were  discharged, 
in  causing  them  to  amend  their  verdict,  by 
reducing  it  to  the  amount  claimed  by  the 
plaintiff,  was  not  reversible  error.  The  same 
action  might  have  been  taken  without  the 
jury. — ^Patrick  Red.  Sandstone  Co.  v.  Sko- 
man,  1  A.  323,  29  P.  21. 

(g)  Where  plaintiff  sued  on  two  causes 
of  action  and  recovered  a  verdict  on  both  in 
an  amount  in  excess  of  the  claim  in  the 
second  cause  but  less  than  the  aggregate 
claim  of  both,  and  there  was  no  evidence  to 
support  the  verdict  on  the  second  cause  of 
action,  a  remittitur  entered  by  plaintiff  for 
the  amount  sued  for  in  the  second  cause  of 
action  cured  the  error  of  the  jury  allowing 
any  sum  on  the  second  cause,  and  a  judg- 
ment entered  on  the  first  cause  of  action 
for  the  remainder  of  the  amount  of  the  ver- 
dict will  be  sustained. — Blum  v.  Edelstein, 
20  A.  408,  79  P.  301. 

§  164.    Construction  and  operation. 

(a)  A  verdict  in  a  chancery  case  finding 
one  of  two  defendants  guilty  of  fraud  is  not 
necessarily  a  vindication  of  the  other. — Lath- 
rop  V.  Pollard,  6  C.  427. 

(b)  Where  two  persons  are  sued  as  de- 
fendants, and,  although  answering  sepa- 
rately, make  the  same  defense,  a  verdict  for 
"the  defendant"  is  not  void  for  uncertainty, 
but  must  be  presumed  to  include  both  de- 
fendants.— ^Waddingham  v.  Dickson,  17  C. 
223,    29    P.    177. 

(c)  In  determining  the  sufficiency  of  the 
verdict  it  is  to  be  considered  in  its  en- 
tirety. The  verdict  set  forth  in  the  opinion 
contains  all  that  is  requisite. — ^Taylor  v. 
Parenteau,  23  C.  368,  48  P.  505. 

§165.    Affidavits  of  jurors  to  sustain  or  im- 
peach verdict. 

(a)  Affidavits  relating  to  improper  argu- 
ments alleged  to  have  been  made  use  of  by 
jurors  among  themselves  while  considering 
of  their  verdict  are  clearly  inadmissible  to 
impeach  the  verdict. — Knight  v.  Fisher,  15 
C.   176,  25  P.  78. 

(b)  As  a  general  rule,  affidavits  of 
jurors  stating  the  theory  or  ground  upon 
which  they  rendered  their  verdict  will  not 
be  received  for  the  purpose  of  impeaching 
the  verdict— Knight  v.  Fisher,  15   C.  176, 
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26  P.  78;  Wray  v.  Carpenter.  16  C.  271,  27  P. 
248. 

(c)  Neither  affidavit,  deposition  nor  other 
sworn  statement  of  a  juror  is  admissible  to 
impeach  the  verdict,  except  as  provided  in 
subd.  2  of  sec.  17  of  the  code; — much  less 
should  the  imswom  statement  of  a  juror  be 
taken  for  that  purpose. — Richards  v.  Rich- 
ards, 20  C.  803,  38  P.  323;  Tabor  v.  Bush, 
4  C.  L.  R.  209. 

(d)  A  juror  will  not  be  permitted  to  im- 
peach his  own  verdict  by  affidavit. — ^Johnson 
V.  People,  33  C.  224,  80  P.  133. 

(e)  That  the  verdict  was  a  chance  ver- 
dict may  be  shown  by  affidavits  of  jurors. — 
Greeley  Irr.  Co.  v.  Von  Trotha,  48  C.  12,  108 
P.  986. 

( f )  Affidavits  of  jurors  to  impeach  a  ver- 
dict are  to  be  received  only  under  the  condi- 
tions prescribed  by  sec  217  of  the  code. — 
Fort  Lyon  Canal  Co.  v.  Faman,  48  C.  414, 
109  P.  861. 

(g)  A  quotient  verdict  is  a  chance  ver- 
dict and  may  be  attacked  by  jurors*  affidavits 
when  they  agree  in  advance  to  be  bound  by 
the  result — ^Pawnee  Ditch  A  Imp.  Co.  v. 
Adams,  1  A.  260,  28  P.  662. 

(h)  Affidavits  of  jurors,  assuming  to  set 
forth  the  means  used  in  reaching  the  ver- 
dict and  the  intention  of  the  jury,  will  not 
be  considered  upon  appeal. — Baxter  v.  Beck- 
with,  26  A.  822,  137  P.  901. 

§  166.    Objections  and  exceptions. 

(a)  Objection  to  the  form  or  amount  of 
the  verdict  must  be  made  in  the  court  below. 
— Cowell  V.  Colo.  Spgs.  Co.,  3  C.  82;  Quimby 
v.  Boyd,  8  C.  194,  6  P.  462;  Philip  Schneider 
Brewing  Co.  v.  American  Ice  Machine  Co., 
77  F.  138. 

(B)     SPECIAL  INTERROGATORIES  AND 
FINDINGS. 

§  167.  Special  verdict  and  special  finding  dis- 
tinguished, 
(a)  A  special  verdict  covers  the  whole 
case  equally  with  a  general  verdict,  but  a 
special  finding  may  embrace  only  a  portion 
of  the  facts  necessary  to  a  judgment.  Such 
findings  do  not  take  the  place  of  a  verdict, 
general  or  special. — Pickett  v.  Handy,  6  A. 
296,  38  P.  606. 

§  168.    Power  of  jury  to  find  specially. 

(a)  Jurors  sworn  to  well  and  truly  try 
the  matters  at  issue  may  make  any  special 
findings  of  fact  raised  under  the  pleadings, 
and  need  not  be  resworn  during  the  trial 
if  the  pleadings  are  not  changed. — Londoner 
V.  People,  16  C.  657,  26  P.  136. 

(b)  It  is  discretionary  with  the  jury  to 
render  a  general  or  special  verdict  in  an 
action  for  the  recovery  of  money  only,  or  of 
specific  property.  In  such  cases  the  court 
has  no  power  to  order  special  findings. — 
Thompson  v.  Gregor,  11  C.  531,  19  P.  461; 
Meyers  v.  Hart,  3  A.  392,  33  P.  647;  Pickett 
V.  Handy,  6  A.  295.  38  P.  606;  Walsh  v.  City 
of  Denver,  10  A.  407,  53  P.  458. 

§  169.    Power  and  duty  of  court  to  require  spe- 
cial findings, 
(a)     The  right  to  require  questions  of  fact 
to  be  passed  upon  by  the  jury  is  a  matter 
for  the  court:    counsel  cannot  insist  upon 


the  privilege  ad  libitum;  the  number  and 
character  of  the  questions  should  be  con- 
trolled within  reasonable  limits. — Saint  v. 
Querrerio,  17  C.  448,  30  P.  336. 

(b)  The  submission  of  special  issues  to 
the  jury  is  a  matter  discretionary  with  the 
court — Denver  CoasoL  Elec.  Co.  v.  Simpson, 

21  C.  371,  41  P.  499. 

(c)  It  is  not  an  abuse  of  discretion  to 
refuse  to  submit  an  interrogatory  to  a  jury, 
the  answer  to  which  would  not  affect  the 
general  verdict  or  the  result  of  the  action. — 
Denver  v.  Teeter,  31  C.  486,  74  P.  459. 

(d)  Special  interrogatories  to  jury  are 
largely  in  the  discretion  of  the  court  Where 
the  issues  are  fairly  submitted  and  the  spe- 
cial interrogatories  requested  would  not  have 
been  of  material  assistance  in  determining 
the  issue,  it  is  not  an  abuse  of  discretion  to 
refuse  them.— First  National  Bank  of  Ouray 
V.  Shank,  63  C.  446,  128  P.  56. 

(e)  The  court  may,  by  questions  stated 
to  them  in  writing,  require  the  jury  to  find 
specially  upon  particular  questions  of  fact 
in  case  they  render  a  general  verdict,  but, 
if,  in  their  discretion,  they  render  a  special 
verdict,  such  questions  may  be  ignored. — 
Pickett  V.  Handy,  5  A.  295,  38  P.  606. 

(f)  When  an  equitable  defense  is  inter- 
posed to  an  action  at  law,  the  only  metliod 
of  taking  the  advice  of  the  jury  is  by  the 
submission  of  special  inquiries.  A  general 
verdict  may  not  be  taken  on  all  the  matters 
Involved.— Jenks  v.  Lehman,  7  A.  421,  43  P. 
1045. 

§170.    Form  of  interrogatories. 

(a)  Special  interrogatories  propounded 
to  a  jury  are  not  objectionable  because  put 
in  such  form  as  would  be  leading  if  pro- 
pounded to  a  witness. — Denver  A  R.  G.  Ry. 
V.  Sipes,  26  C.  17,  55  P.  1093. 

§171.    Failure   to   answer   interrogatories   or 
make  findings. 

(a)  Where  two  special  issues  were  left 
to  a  jury  on  which  to  find  a  special  verdict 
and  they  answered  one  only  on  their  sealed 
verdict  and  when  recharged  on  the  second 
issue  returned  an  evasive  answer.  Held,  a 
mistrial.— Chicago,  B.  &  Q.  R.  Co.  v.  McGraw, 

22  C.  363.  45  P.  383. 

(b)  The  failure  of  the  jury  to  answer 
an  immaterial  question  submitted  to  it  is 
no  ground  to  withhold  judgment  upon  the 
verdict — Union  Depot  A  R.  Co.  v.  Londoner, 
50  C.  22,  114  P.  316. 

§  172.    Findings  inconsistent  with  general  ver- 
dict 

(a)  Where  the  special  findings  of  a  jury 
are  inconsistent  and  contradictory  with  each 
other,  some  of  which  are  inconsistent  with 
the  general  verdict  and  others  support  the 
verdict,  the  findings  destroy  each  other  and 
the  general  verdict  will  stand.— Drake  v. 
Justice  Gold  M.  Co.,  32  C.  269,  75  P.  912. 

(b)  Where  a  special  finding  of  fact  in- 
consistent with  the  general  verdict  is  so 
irreconcilable  therewith  as  to  be  incapable 
of  removal  by  any  evidence  admissible  un- 
der the  general  issue,  the  general  verdict 
cannot  stand,  and  judgment  entered  upon 
it  is  improper.  But  every  presumption  and 
intendment  is  to  be  indulged  in  favor  of  a 
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general  verdict,  and,  in  ascertaining  whether 
such  inconsistency  exists,  recourse  may  be 
had  to  the  issues  as  made  by  the  pleadings, 
and  if  by  any  possible  competent  evidence 
that  might  be  produced  thereunder  the  ap- 
parent inconsistency  can  be  overcome,  it 
may  be  disregarded,  and  the  general  ver- 
dict permitted  to  stand. — Id. 

(c)  Special  findings  in  a  verdict  control 
general  findings,  and  Judgment  should  be 
entered  in  conformity  with  the  facts  thus 
establlshed.--Rlo  Grande  So.  Ry.  Co.  v. 
Deasey,  3  A.  196,  32  P.  725. 

(d)  The  fact  that  the  Jury  disregarded 
an  erroneous  instruction  of  the  court  in  mak- 
ing their  special  findings  did  not  create  such 
inconsistency  between  the  special  finding 
and  the  general  verdict  as  would  entitle  the 
defendant  to  a  Judgment. — Denver  ft  Rio  G. 
R.  Co.  V.  Bedell,  11  A.  139,  64  P.  280. 

(e)  Sec.  199,  civil  code,  leaves  it  dis- 
cretionary with  a  Jury  to  return  a  general 
or  special  verdict.  It  then  makes  it  their 
duty,  in  case  they  return  a  general  verdict, 
to  find  specially  upon  any  particular  ques- 
tions of  fact  which  may  be  submitted  to 
them,  and  providiss  that  when  the  special 
finding  shall  be  inconsistent  with  the  gen- 
eral verdict,  the  special  finding  shall  con- 
trol. Under  this  section  a  special  finding 
will  prevail  against  the  general  verdict  only 
when  it  clearly  appears  from  the  record 
that  there  is  irreconcilable  antagonism  be- 
tween them;  and  if  they  can  be  harmonized 
upon  any  hypothesis,  the  Judgment  will  fol- 
low the  general  verdict — Id. 

§  ITS.    Amendment  or  correction  of  findings. 

(a)  A  Jury  may  change  its  verdict  or 
special  findings  at  any  time  before  they  are 
received  by  the  court  and  before  the  Jury 
has  separated. — Saterlee  v.  Saterlee,  28  C. 
290,  64  P.  189. 

Z.    TRIAL  BT  COURT. 

(A)     HEARING    AND    DETERMINATION 
OF  CAUSE. 

§  174.    Trial  of  special  issues  by  jury. 

(a)  Whether  any  questions  of  fact,  and 
what  questions  of  fact,  shall  be  submitted 
to  a  Jury  in  a  cause  where  the  court  is  not 
in  any  manner  controlled  by  the  verdict,  is 
a  matter  resting  wholly  in  the  discretion  of 
the  court;  and  when  the  court  in  such  case 
submits  to  the  Jury  certain  specific  facts, 
neither  party  has  the  right  to  ask  the  court 
to  instruct  the  Jury. — Danielson  v.  Gude,  11 
C.  87,  17  P.  283;  Saint  v.  Guerrerio,  17  C. 
448,  30  P.  335;  United  Coal  Co.  v.  Canon 
City  Coal  Co.,  24  C.  116,  48  P.  1045. 

(b)  In  an  equity  cause  neither  party  is 
entitled  to  a  trial  by  Jury.  If  in  such  a 
cause  a  Jury  is  empanelled,  the  court  may 
of  its  own  motion,  after  evidence  has  been 
heard,  discharge  the  jury  and  make  its  own 
finding. — Selfridge  v.  Leonard-Heffner  Co., 
61  C.  814,  117  P.  168. 

(c)  Parties  to  an  equity  cause  are  not 
entitled  as  of  right  to  a  Jury.  If  a  Jury  is 
called  the  verdict  is  merely  advisory. — ^John- 
son V.  First  National  Bank,  24  A.  23,  131  P. 
284. 


§  175.    View  or  inspection  by  judge. 

(a)  Where  the  trial  judge,  at  the  request 
of  both  parties,  viewed  the  premises  In  con- 
troversy, without  determining  whether  or 
not  knowledge  thus  obtained  can  be  given 
the  effect  of  substantive  testimony,  it  must 
be  considered  by  the  reviewing  court  that 
he  was  thereby  better  enabled  to  understand 
and  apply  the  evidence  of  the  respective  par- 
ties on  the  subject  under .  consideration. — 
Medano  Ditch  Co.  v.  Adams,  29  C.  317,  68 
P.  431. 

(b)  A  party  who,  in  an  action  involving 
the  validity  of  a  lode  mining  location  sub- 
mits the  issues  to  the  judge,  without  a  Jury, 
and,  knowing  of  a  condition  unfavorable  to 
his  contentions,  brought  about  by  his  ad- 
versary, consents  that  his  honor  may  view 
the  premises,  not  asking  delay,  or  opportun- 
ity to  change  the  condition,  will  not  be  al- 
lowed a  new  trial  on  account  of  such  condi- 
tions or  the  alleged  misconduct  of  his  adver- 
sary.— Brown  v.  Colorado  ft  Wyoming  Devel. 
Co.,  47  C.  294,  107  P.  268. 

(c)  Where  the  issue  is  tried  without  a 
Jury,  it  is  improper  for  the  Judge  to  after- 
wards proceed  to  the  scene  of  the  alleged 
"accident,  without  the  knowledge  or  consent 
of  the  parties,  and  from  what  he  there  ob- 
served, discredit  and  reject  testimony  given 
for  one  of  the  parties.  The  issue  is  to  be 
determined,  in  such  case,  solely  upon  the 
testimony  submitted. — Denver  Omnibus  ft 
Cab  Co.  V.  Ward  Auction  Co.,  47  C.  446,  107 
P.  1073. 

§  176.    Reception  of  evidence. 

(a)  Where  evidence  is  let  in  not  author- 
ized by  the  pleadings,  in  a  trial  to  the  court, 
it  may  be  properly  disregarded  in  the  ren- 
'lition  of  the  Judgment. — Central  v.  Wllcoxen. 
3  C.  666. 

(b)  Facts  of  which  the  court  will  take 
judicial  notice  are  deemed  part  of  the  plead- 
ings, and  not  part  of  the  evidence. — Kendall 
V.  San  Juan  S.  M.  Co.,  9  C.  349.  12  P.  198. 

(c)  When  the  trial  is  by  the  court  with- 
out a  Jury,  the  court  is  the  Judge,  not  only  of 
the  credibility  of  the  witnesses  and  of  the 
weight  of  the  evidence,  but  of  the  inferences 
properly  deducible  from  the  facts  proved. — 
Gwynn  v.  Butler,  17  C.  114,  28  P.  466. 

(d)  In  an  equity  case,  with  trial  by  the 
court,  the  order  of  proof  is  of  slight  conse- 
quence. If  the  evidence  objected'  to  was  ad- 
missible at  any  stage  of  the  trial  a  mistake 
in  the  order  of  its  admission  will  not  be  per- 
mitted to  disturb  the  judgment.— Kenney  v. 
Jefferson  County  Bank,  12  A.  24,  64  P.  404. 

§177.    Rulings  on  weight  and  sufficiency  of 
evidence. 

(a)  When  the  trial  is  to  the  court  the 
court  passes  on  the  credibility  of  the  wit- 
nesses.— Denver  Fire  Brick  Co.  v.  Piatt,  11 
C.  609,  19  P.  636. 

(b)  Where  trial  was  to  the  court,  the 
questions  as  to  what  effect  a  witness's  re- 
lationship to  one  of  the  parties  and  interest 
in  the  subject-matter  had  upon  the  credibil- 
ity of  such  witness,  and  to  what  extent  such 
credibility  was  affected  by  contradictions, 
were  for  the  court  to  determine,  and  it  was 
within  its  province  to  entirely  disregard  the 
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testimony  of  such  witness. — Gregory  v.  ^il- 
beck's  Estate,  20  A.  131,  77  P.  369. 

(B)     FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW. 

§  178.    Duty  to  make  in  general 

(a)  In  an  action  for  specific  performance, 
where  the  court  found  that  no  contract  ex- 
isted, it  was  not  error  to  refuse  to  make  rul- 
ings of  law  concerning  alleged  fraud  and 
deceit  used  in  obtaining  it,  since  no  facts 
existed  to  which  such  rulings  could  apply. 
—Downing  v.  Ernst,  40  C.  137,  92  P.  230. 

(b)  No  provision  of  the  code  requires 
the  court  trying  an  issue  without  a  jury  to 
make  written  findings  of  fact  and  conclu- 
sions of  law.— Jakway  v.  Rivers,  48  C.  49. 
108  P.  999. 

(c)  Whether  special  findings  shall  be 
made  is  in  the  discretion  of  the  trial  court. 
—Carson  v.  Redding,  52  C.  178,  182,  120  P. 
147. 

§179.    Sufficiency  in  general 

(a)  Where,  in  an  action  for  work  done 
under  a  contract  with  a  reservoir  company, 
it  is  necessary  to  examine  a  large  mass  of 
figures  and  make  extended  mathematical 
computations,  specific  findings  of  fact  should 
be  made,  and  the  account  stated  showing 
what  items  were  allowed  to  the  respective 
parties,  since  in  such  way  only  can  the  ap- 
pellate court,  upon  a  written  record,  intel- 
ligently review  the  evidence  or  determine 
whether  proper  allowances  have  been  made. 
— ^Hottel  V.  Poudre  Valley  Resvr.  Co.,  41  C. 

,  370.  92  P.  918. 

(b)  A  general  finding  upon  the  issues 
raised  by  the  complaint  and  answer  may 
sustain  a  decree  in  favor  of  plaintifT.  even 
though  there  is  no  finding  upon  the  issues 
presented  by  a  cross-complaint. — Pace  v. 
Cline,  22  A.  254,  125  P.  127. 

(c)  A  general  finding  concludes  all  is- 
sues upon  which  the  evidence  is  in  confiict. 
—Jackson  v.  Larson,  24  A.  548,  136  P.  81. 

§  180.    Conformity   to   pleadings,   issues   and 
proofs. 

(a)  When  an  amount  is  acknowledged  in 
the  pleadings  to  be  due  plaintiff,  it  is  error 
to  find  a  verdict  or  render  a  Judgment  for 
a  less  amount. — Coffman  v.  Brown,  7  C.  147, 
2  P.  905. 

(b)  Where  the  plaintiff  alleged  that  she 
loaned  to  defendant,  a  corporation,  a  certain 
number  of  shares  of  the  capital  stock  of  de- 
fendant, which  defendant  agreed  to  return 
when  it  was  able  to  do  so,  and  that  defend- 
ant agreed  to  pay  plaintiff  interest  on  an 
agreed  valuation  of  the  stock,  and  that  de- 
fendant had  refused  to  comply  with  its  agree- 
ment, and  the  defendant  denied  that  the 
stock  was  borrowed  from  plaintiff  but  al- 
leged that  it  was  donated  to  defendant  by 
plaintiffs  husband,  findings  of  fact  by  the 
trial  court  that  plaintiff  was  the  owner  of 
the  shares,  that  she  placed  them  in  the  hands 
of  her  husband  as  her  agent  to  be  transferred 
to  defendant  as  a  loan,  that  defendant  re^ 
ceived  them  without  paying  any  consider- 
ation therefor,  and  ever  since  retained  and 
used  the  same  and  that  there  was  in  the 
treasury  of  defendant  suflScient  of  its  capital 
stock  to  pay  the  debt  to  plaintiff,  were  re- 


sponsive to  the  issues  made  by  the  plead- 
ings and  will  support  a  judgment  in  favor 
of  plaintiff  for  the  return  of  the  stock.  The 
fact  that  the  court  did  not  find  in  favor  of 
plaintiff  for  the  interest  claimed  is  not  in- 
consistent with  the  claim  of  loan. — ^Fanny 
Rawlings  Min.  Co.  v.  Tribe,  29  C.  302,  68 
P.  284. 

(c)  A  finding  at  variance  with  and  out- 
side of  any  issue  made  by  the  pleadings  and 
unsupported  by  the  evidence,  is  unwarranted, 
and  must  be  treated  as  a  nullity. — Deaner  v. 
O'Hara,  36  C.  476,  85  P.  1123. 

(d)  Where,  upon  the  testimony,  the  find- 
ing should  have  been  for  a  sum  certain  for 
the  plaintiff  or  for  a  different  sum  for  the 
defendant,  a  judgment  arrived  at  by  splitting 
the  difference  is  arbitrary  and  erroneous. — 
King  V.  Bendell  Commission  Co.,  7  A.  507, 
44  P.  377. 

(e)  In  an  action  of  ejectment  the  judg- 
ment for  the  plaintiff  assumed  to  annul  a 
former  decree  quieting  title  in  the  defendant 
This  decree,  pleaded  in  the  answer,  was 
denied  by  the  replication,  and  no  evidence 
whatever  of  such  decree  was  produced  at  the 
trial.  The  clause  of  the  judgment  relating 
to  such  decree  was  held  improper,  and  the 
court  below  was  directed  to  modify  it  accord- 
ingly.—LitUe  V.  Wilson,  21  A.  168,  121  P.  135. 

§  181.  Failure  to  find  on  particular  questions, 
(a)  Parties  to  an  action  cannot  insist 
upon  a  finding  of  fact,  even  though  material 
to  the  issues,  unless  it  appears  from  the 
testimony  that  it  was  involved. — Suckers 
Irr.,  Mill.  &  Imp.  Co.  v.  Farmers'  Ind.  Ditch 
Co.,  31  C.  62,  72  P.  49. 

§182.    Defects  and  errors. 

(a)  In  an  action  to  establish  the  right  to 
divert  water  from  a  tributary  upon  the 
claim  that  such  diversion  will  not  injure 
the  priority  right  of  a  senior  appropriator 
on  the  main  stream,  the  court,  in  the  course 
of  its  opinion  or  finding,  stated  that  the 
party  making  such  claim  must  conclusively 
prove  it,  but  immediately  thereafter  said 
that  the  preponderance  of  the  evidence  was 
against  plaintiff.  Held,  that,  even  if  the  rule 
stated  was  erroneous  as  placing  a  heavier 
burden  on  plaintiff  than  the  law  authorizes, 
still  no  possible  harm  was  done  under  the 
evidence. — Petterson  v.  Payne,  43  C.  184,  96 
P.  101. 

§  183.    Amendment  or  correction. 

(a)  A  court  may  not  in  vacation  review 
its  findings  announced  during  the  term,  and 
substitute  therefor  contradictory  conclu- 
sions. The  revised  and  amended  conclusions 
of  the  court,  though  entered  by  the  clerk  as 
of  the  last  day  of  the  term,  will  be  held  for 
naught.— Wilson  v.  Collin,  45  C.  415,  102  P. 
21. 

§184.    Construction  and  operation. 

(a)  Where  an  issue  of  fact  is  submitted 
to  the  judge  at  nisi  prius,  he  performs  the 
functions  of  both  court  and  jury,  and  the 
same  presumption  must  be  indulged  to  sus- 
tain his  finding  as  would  be  made  in  favor 
of  the  verdict  of  a  jury. — Murphy  v.  Cun- 
ningham, 1  C.  467. 

(b)  On  trial  to  the  court  it  must  be  pre- 
sumed that  the  courts  in  the  determination 
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of  the  facts,  rightly  applied  the  law  govern- 
ing the  case. — Huston  v.  Plato,  3  C.  402. 

(c)  A  general  finding  will  be  construed 
to  extend  to  and  include  every  fact  necessary 
to  support  the  judgment  given  thereon. — 
Moodie  v.  Alkire,  46  C.  484,  104  P.  1047. 

(d)  Action  for  money  lent,  the  advance 
being  made  by  the  check  of  plaintiff  payable 
to  defendant.  On  appeal,  defendant  c<m- 
tended  that  the  court  below  based  its  finding 
entirely  upon  the  check.  But  the  findings 
expressly  stated  that  "the  check  corrobo- 
rates  the  plaintiffs  testimony."  This  was 
held  to  overthrow  the  appellant's  contention. 
—Holmes  v.  Smith,  25  A.  88.  136  P.  759. 

XI.    WAIVER   AND    CORRECTION    OP   IR- 
REGULARITIES AND  ERRORS. 

§185.    Irregularities  in  preliminary  proceed- 
ings. 

(a)  Although  it  Is  provided  by  the  code 
that  the  defendant  shall  have  ten  days  after 
notice  of  the  filing  of  a  replication  in  which 
to  demur  or  to  move  against  the  same,  yet  if 
within  that  time,  the  defendant  being  pres- 
ent, the  court  should  set  the  case  for  trial, 
without  objection  by  the  defendant  on  that 
ground,  he  is  precluded  from  raising  the 
question  for  the  first  time  in  this  court  that 
the  trial  court  erred  in  setting  the  case. — 
Interstate  Land  &  Town  Co.  v.  Patton,  21  C. 
503,  42  P.  673. 

(b)  The  failure  to  note  continuance  of 
hearing  from  day  to  day  is  waived  by  de- 
fending without  objection. — ^Loveland's  Es- 
tate V.  Union  Nat.  Bank,  25  C.  499,  56  P.  61. 

(c)  Where  defendant's  counsel  were 
present  at  the  time  a  cause  was  set  for  trial 
and  made  no  objection  to  the  setting  of  the 
case,  all  irregularities  in  the  notice  of  such 
setting  and  the  service  thereof  were  waived. 
— Cerussite  Mining  Co.  v.  Anderson,  19  A. 
307,  75  P.  158. 

§  186.    Irregularities  in  conduct  of  trial. . 

(a)  Error  in  overruling  nonsuit  is 
waived  when  defendant  proceeds  and  sup- 
plies the  defect. — Denver  &  R.  O.  R.  Co.  v. 
Henderson,  10  C.  1,  13  P.  910;  Hochstadter  v. 
Hays,  11  C.  118,  17  P.  289;  Horn  v.  Reitler, 
15  C.  316,  25  P.  501;  Well  v.  Nevitt,  18  C.  11, 

31  P.  487;  Woodbury  v.  Hinckley,  3  A.  210, 

32  P.  860;  Chicago,  B.  ft  Q.  R.  Co.  v.  Roberts, 
10  A.  87,  49  P.  428. 

(b)  Defendant  who  moves  for  a  nonsuit, 
offering  no  evidence,  waives  a  counterclaim 
which  he  has  interposed. — Schildt  v.  Mont- 
rose County,  52  C.  509,  122  P.  910. 

(c)  In  an  action  by  the  lessor  against 
the  first  assignee  to  recover  rent  as  fixed 
by  the  appraisement,  plaintiff  began  to  offer 
proofs  as  to  the  details  of  the  appraisement 
when  defendant  said  there  was  no  issue 
about  the  appririsement  having  been  made, 
but  that,  as  defendant  had  no  notice  of  it, 
he  was  not  bound.  Held,  a  waiver  of  proof 
as  to  the  details  of  the  appraisement,  except 
as  to  lack  of  notice  to  defendant,  and  that 
plaintiff  was  relieved  of  proving  a  return  of 
the  appraisement  to  the  parties  as  required 
in  the  contract. — Wilson  v.  Lunt,  17  A.  48, 
67  P.  627. 

(d)  That  defendant  who,  over  his  objec- 
tion,  19  errpn^usly  required  tQ  opeu  the 


case  complies  with  the  erroneous  order,  and 
goes  forward  with  his  proofs,  is  no  waiver 
of  his  right— Little  v.  Little,  23  A.  518,  130 
P.  1022. 

§  187.    Rulings  as  to  admissibility  of  evidence. 

(a)  If  parties  go  to  trial  on  the  issue 
made  by  denying  a  conclusion  of  law  they 
waive  the  right  to  object  to  evidence  under 
It— Uttle  V.  Dougherty,  11  C.  103,  17  P.  292. 

(b)  The  plaintiff  had  replied  to  defend- 
ant's cross-complaint  At  the  trial  he  ob- 
jected to  the  introduction  of  evidence  there- 
under, but  not  on  the  ground  that  mere  con- 
clusions of  law  were  presented.  He  had 
given  evidence  as  to  the  same  matter  in  re- 
spect of  which,  upon  appeal,  he  suggested 
defects  in  the  allegations  of  the  cross-com- 
plaint The  court  refused  to  entertain  the 
objection. — ^Price  v.  Immel,  48  C.  163,  170, 
109  P.  941. 

(c)  Grounds  of  an  objection  to  evidence 
not  then  expressly  assigned,  and  which,  if 
then  assigned,  might  have  been  cured  by 
an  amendment,  are  waived. — Eimplre  Ranch 
&  Cattle  Co.  V.  Lanning,  49  C.  458,  462,  113 
P.  491. 

(d)  When  incompetent  evidence  is  ad- 
mitted against  objection,  the  other  party 
waives  nothing  by  attempting  to  break  its 
force,  although  the  evidence  offered  for  that 
purpose  is  equally  incompetent. — Pueblo 
Bldg.  Co.  V.  Klein,  5  A.  348,  38  P.  608. 


§188. 


-Admission  of  evidence. 


Admission  of  evidence  as  harmless  error,  see 
"Appeal  and  Error,"  sees.  476-482. 

(a)  In  an  action  on  an  insurance  policy, 
plaintiffs  introduced  evidence  of  the  payment 
of  an  assessable  note  given  for  the  premium 
of  the  policy  sued  on,  and  defendant  intro- 
duced evidence  that  such  note  had  not  been 
given  by  plaintiffs  and  that  no  policies  were 
ever  delivered  unless  such  note  was  on  file 
in  defendant's  office,  and  that  it  did  not 
deliver  the  policy  through  its  agent  and 
neither  party  objected  to  such  evidence  al- 
though failure  to  pay  such  note  was  not 
alleged  in  the  answer  nor  waiver  thereof  in 
the  complaint  Held,  that  the  failure  to  al- 
lege nonpajrment  or  a  waiver  thereof  was 
waived  by  the  introduction  of  such  evidence 
by  both  parties,  and  defendant's  objection  to 
rebuttal  evidence,  that  other  policies  were 
delivered  to  residents  of  that  vicinity  with- 
out assessable  notes  being  given  by  Insured, 
on  the  ground  that  it  was  not  pleaded  in  the 
complaint,  was  properly  overruled. — Na- 
tional Mut.  Fire  Ins.  Co.  v.  Sprague,  40  C. 
344,  92  P.  227. 

(b)  A  deed  of  lands  bore  appended  a 
certificate  of  acknowledgment  before  one  as- 
suming to  act  as  a  notary  public.  The  cer- 
tificate showed  that  the  notary's  commission 
had  expired  years  before.  Objection  was 
made  to  the  acknowledgment,  but  no  allu- 
sion was  made  to  the  absence  of  other  evi- 
dence of  the  execution.  Held,  the  deed  was 
properly  admitted.— Lambert  v.  Murray,  52 
C.  167.  120  P.  415. 

(c)  The  admission  of  immaterial  evi- 
dence is  not  reversible  error  If  such  evi- 
dence is  harmless.— Waid  y,  Uob^on,  17  A, 
54.  ?7  p.  176, 
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§  189.    Rulings  as  to  weight  and  sufficiency  of 
evidence. 

(a)  An  exception  taken  to  the  overrul- 
ing of  a  motion  for  nonsuit  is  not  waived  by 
the  introduction  of  evidence  by  the  defend- 
ant, unless  defendant's  evidence  cures  the 
defect  in  plaintiff's  evidence. — ^Alta  Inv.  Co. 
V.  Worden.  26  C.  216.  63  P.  1047. 

(b)  Defendant  moved  for  a  nonsuit  at 
the  conclusion  of  plaintiff's  case  in  chief, 
and  after  that  motion  was  overruled,  intro- 
duced evidence  in  defense,  and  at  the  con- 
clusion of  the  entire  evidence,  moved  the 
court  for  a  peremptory  instruction  in  its 
favor,  the  ground  of  the  former  motion  being 
also  included  in  the  latter.  Held,  that  the 
motion  for  nonsuit  was  waived,  and  all  the 
evidence  in  the  case  must  be  examined  in 
considering  the  ruling  upon  the  motion  for 
a  directed  verdict. — Colorado  ft  Southern  Co. 
V.  Lauter,  21  A.  101,  121  P.  137;  Denver  v. 
Monroe,  21  A.  312,  121  P.  684. 

(c)  Where  the  defendant  proceeded  with 
the  trial  in  a  personal  injury  case  after  de- 
nial of  a  nonsuit,  it  did  so  at  the  risk  that 
any  defects  in  the  plaintiff's  proof  might 
be  supplied  by  subsequent  evidence. — City 
and  County  of  Denver  v.  Munroe,  21  A.  312, 
121  P.  684. 

§  190.    Instmctions  to  jury. 

Instructions  to  Jury  as  harmless  error,  see 

"Appeal  and  Error,"  sees.  493-499. 

(a)  Where  throughout  the  trial  the  de- 
fendant insists,  in  vain,  upon  the  true  rule 
of  damages,  he  will  not  be  regarded  as  waiv- 
ing his  right  to  a  suitable  instruction  upon 
the  question,  by  merely  failing  to  expressly 
request  it. — Colorado  Springs  Co.  v.  Albrecht, 
22  A.  201,  123  P.  967. 

§191.    Verdict. 

(a)  Counsel  who  assists  in  preparing  the 
form  of  verdict  waives  objections  thereto. — 
Taylor  v.  Parenteau,  23  C.  368,  48  P.  506. 

(b)  Where  the  trial  court  submitted  to 
the  Jury  the  question  of  whether  an  inter- 
lineation on  the  face  of  a  Judgment  entered 
by  a  Justice  of  the  peace  was  made  on  the 
day  it  was  rendered  or  later,  Its  approval  of 
the  Jury's  finding  obviated  any  error  in  sub- 
mitting the  question  to  the  Jury,  even  if 
such  question  was  one  for  the  court. — ^May- 
hew  V.  Smith,  42  C.  534,  95  P.  549. 

(c)  Irregularity  in  the  reception  of  a 
verdict  is  not  waived  by  a  failure  to  object 
at  the  time  it  was  so  received. — ^Kohn  v. 
Kennedy.  6  A.  388,  41  P.  510. 

(d)  In  an  action  by  the  purchaser  of 
mining  stock  against  the  seller  to  recover 
back  the  purchase  price  on  the  ground  that 
the  sale  was  effected  through  the  false  and 
fraudulent  representations  of  defendant  the 
Jury  returned  a  general  verdict  for  plaintiff, 
and  in  answer  to  a  special  interrogatory 
found  that  defendant  was  guilty  of  fraud 
and  Wilful  deceit.  The  court  sustained  the 
general  verdict  but  set  aside  the  special  find- 
ing on  the  ground  that  it  was  not  sustained 
by  the  evidence.  Held,  that  the  action  of 
the  court  was  not  inconsistent  and  that  its 
action  in  setting  aside  the  special  finding 
will  not  be  construed  as  a  ruling  that  there 
was  no  evidence  of  fraud  upon  which  to 
base  the  general  verdict  but  that  thera  wjas  , 


not  sufficient  evidence  of  fraud  and  wilful 
deceit  to  warrant  a  verdict  the  effect  of 
which  was  to  authorize  execution  against 
the  body  of  defendant — Geraghty  v.  Randall, 
18  A.  194,  70  P.  767. 

(e)  Where  plaintiff  sued  on  two  causes 
of  action  and  recovered  a  verdict  on  both 
in  an  amount  in  excess  of  the  claim  in  the 
second  cause  but  less  than  the  aggregate 
claim  of  both,  and  there  was  no  evidence  to 
support  the  verdict  on  th^  second  cause  of 
action,  a  remittitur  entered  by  plaintiff  for 
the  amount  sued  for  in  the  second  cause  of 
action  cured  the  error  of  the  Jury  allowing 
any  sum  on  the  second  cause,  and  a  Judg- 
ment entered  on  the  first  cause  of  action  for 
the  remainder  of  the  amount  of  the  verdict 
will  be  sustained. — Blum  v.  Edelstein,  20  A. 
408,  79  P.  301. 

TRIAL  DE  NOVO. 

Appeal  and  trial  de  novo,  see  "Appeal  and 

Error,"  sec  376. 
Decision  or  Judgment  in  appellate  court,  see 

"Appeal  and  Error,"  sec  517. 
Reversal  for  trial  de  novo,  see  "Appeal  and 

Error,"  sec  534. 
Upon  writ  of  certiorari,  see  "Certiorari,"  sec 

85. 

TROVER  AND  CONVERSION. 

L  Acts  Constituting  Conversion  and  Li- 
ABUJTT  Thebefob. 

S  1.  Nature  and  elements  of  conversion 
in  general, 

i  2.  Assertion  of  oionership  or  control 
in  general, 

S   3.    Taking  of  property. 

I  4.  Detention  of  property — possession 
or  control, 

S   5.    Demand  and  refuscU. 

i   6.    Use  or  disposition  of  property, 

8  7.  Purchase  or  other  taking  of  prop- 
erty from  person  other  than 
owner. 

II.    Actions. 

(a)  BIGHT  OF  action  AND  DEFENSES. 

%   8.    Title    and    right    to    possession   of 

plaintiff, 
S   9.    Demand, 
§  10.    Defenses, 
S  11.    Persons  liable, 

(b)  JT7BISDICTI0N,  PABTIES,  PBELIMINABT  PBO- 

CEEOINGS   AND   PLEADING. 

S  12.  Time  to  sue  and  limitations, 

813.  Parties, 

S  14.  Declaration,  complaint  or  petition, 

§  15.  Issues,  proof  and  variance, 

(C)  EVIDENCE. 

S  16.    Admissibility  in  gev^ral. 

8  17.    Title  and  right  to  possession, 

i  18.    Weight  and  sufficiency, 

(D)  DAMAGES. 

§19.  BpedaJ  property  or  qualified  inter- 
est or  right  of  plaintiff, 

§  20.    Value  of  property, 

§21.    Time. 

§22.  Specific  articles  of  personal  prop- 
erty in  general, 

§  23.    Interest  on  value  of  property. 
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§  24.    Mitigation   of   damages — return   of 
property  to  plaintiff. 
(e)     trial,  judgment  and  review. 
S  25.    Questions  for  jury, 
S  26.    Instructions. 
§  27.    Verdict  and  findings. 

Interest  on  claims,  see  "Interest,"  sec.  3. 

Interest  on  value  of  goods  converted,  see  "In- 
terest," sec.  5. 

New  trial  In  action  for.  see  "New  Trial," 
sec.  21. 

Pledge  of  goods  by  bailee,  see  "Pledges," 
sec  3. 

Sale  of  property  wrongfully  converted,  see 
"Sales,"  sec.  4. 

Damages  for  conversion  not  set  off  in  action 
<m  contract,  see  "Set-off  and  Counter- 
claim," sec.  11. 

Action  by  one  co-tenant  against  other  for 
conversion  of  common  property,  see  "Ten- 
ancy in  Common,"  sec  10. 

Waiver  of  tort,  see  'Torts,"  sec  3. 

I.    ACTS    CONSTITUTING    CONVERSION 
AND  LIABILITY  THEREFOR. 

§  1.    Nature  and  elements  of  conversion  in  gen- 
eral 

(a)  Any  distinct  act  of  dominion  wrong- 
fully exerted  over  one's  property,  in  denial 
of  rights  or  inconsistent  with  them,  is  a 
conversion,  and  this  is  true  whether  such 
wrongful  dominion  be  exercised  for  the  tres- 
passer's own  or  another's  use. — Murphy  v. 
Hobbs,  8  C.  17,  5  P.  637. 

(b)  To  sustain  an  action  of  trover  there 
must  be  in  plaintiff  at  the  time  of  the  sup- 
posed conversion  a  lawful  possession,  or  the 
right  to  Immediate  possession.  There  must 
be  an  invasion  of  a  legal,  as  contradistin- 
guished from  an  equitable,  right.  There  can 
be  no  conversion  of  property,  the  title  to 
which  consists  only  in  the  right  at  some  fu- 
ture time  to  acquire  it  by  purchase. — Crosby 
V.  Stratton,  17  A.  212,  68  P.  130. 

§  2.  Assertion  of  ownership  or  control  in  gen- 
eral, 
(a)  The  mere  exercise  of  acts  of  owner- 
ship, if  not  inconsistent  with  the  title  of 
another,  or  if  the  owner  consents,  is  not  a 
conversion. — Sigel-Campion  Livestock  Com. 
Co.  V.  Holly,  44  C.  580,  101  P.  68. 

§3.    Taking  of  property. 

(a)  The  attachment  of  personalty,  not 
the  property  of  the  defendant,  amounts  to 
a  conversion  and  where  the  plaintiff  con- 
tests the  ownership  of  the  claimant  he  be- 
comes liable  independent  of  the  statute  mak- 
ing him  so. — Schluter  v.  Jacobs,  10  C.  449, 
16  P.  813. 

§  i.    Detention  of  property— possession  or  con- 
trol 

(a)  The  eviction  from  premises  of  par- 
ties who  are  lawfully  engaged  in  removing 
the  tenant's  property,  the  locking  up  of  the 
premises,  keeping  them  locked,  and  prevent- 
ing the  removal  of  the  chattels  is  a  conver- 
sion, and  a  recovery  may  be  had  for  their 
value.— -Hughes  v.  CoOrs,  3  A.  303,  33  P.  77. 

(b)  Where  a  person  was  robbed  of  cer- 
tain money  and  upon  arrest  of  the  robber  ] 


the  officer  recovered  most  of  the  money,  the 
money  so  recovered  while  in  the  hands  of 
the  officer  was  not  in  the  channels  of  trade 
so  as  to  exempt  it  from  the  rule  that  "except 
by  a  sale  in  market  overt,  no  one  can  give  a 
better  title  to  personal  property  than  he  has 
himself."  And  the  attorney  for  the  robber 
having  obtained  a  judgment  for  his  fees 
and  part  of  the  money  being  paid  over  to 
him  on  execution,  he  acquired  no  better  title 
than  the  Judgment  debtor  had,  and  an  action 
of  trover  would  lie  against  the  attorney  by 
the  person  from  whom  the  money  was  taken, 
and  if  he  could  show  that  the  money  seized 
on  execution  by  the  attorney  or  any  part  of 
it  was  the  identical  money  taken  from  him 
by  the  robber,  he  was  entitled  to  recover 
to  the  amount  so  identified. — Benson  v.  Eli. 
16  A.  494,  66  P.  450. 


§5. 


-Denund  and  refusal. 


(a)  In  trover,  where  the  taking  was 
wrongful,  a  demand  previous  to  bringins: 
suit  is  unnecessary. — ^Rhoades  v.  Drummond, 
3  Cj  374.  » 

(b)  In  trover,  it  is  not  error  to  instruct 
the  Jury  that  a  demand  before  suit  brought 
is  unnecessary,  if  the  Jury  believe  from  all 
the  evidence  that  demand,  if  it  had  been 
made,*  would  have  been  unavailing. — Gott- 
lieb V.  Hartman,  3  C.  53;  Hennessey  v.  Bar- 
nett,  12  A.  254,  55  P.  197. 

(c)  One  who  having  received  money  to 
be  applied  to  the  uses  of  the  depositor  for 
a  particular  purpose,  converts  it  to  his  own 
use,  is  liable  to  an  action  without  any  de- 
mand.—Humbert  V.  Mason.  46  C.  430,  104  P. 
1037. 

(d)  Plaintiffs  held  a  chattel  mortgage 
upon  the  interest  of  defendant's  tenant  in  a 
crop  of  beets.  To  save  the  crop  It  was  nec- 
essary that  the  beets  should  be  gathered  in 
certain  months.  Plaintift  applied  to  defend- 
ant for  permission  to  enter  and  gather  the 
14  of  the  crop  covered  by  the  mortgage.  De- 
fendant's refusal  of  the  request  and  denial  of 
plaintiff's  right  is  a  conversion. — Meador  v. 
Culllson.  52  C.  172,  120  P.  145. 

(e)  Where  under  an  attachment,  prop- 
erty is  taken  belonging  to  other  parties  than 
the  attachment  defendant,  the  taking  is 
wrongful  and  It  is  not  necessary  for  the 
owners  to  make  demand  for  the  goods  be- 
fore bringing  suit  for  conversion.  And  the 
fact  that  in  the  attachment  suit  plaintiff  re- 
covered Judgment  and  the  attachment  was 
sustained,  has  no  bearing  upon  this  propo- 
sition.— ^Fairbanks,  Morse  ft  Co.  v.  Kent  & 
Stuchfield,  16  A.  35,  63  P.  707. 

(f)  In  an  action  for  unlawful  conversion, 
demand  for  and  refusal  to  return  the  prop- 
erty are  only  necessary  to  furnish  evidence 
of  the  conversion,  and  when  the  circum- 
stances are  sufficient  to  prove  conversion 
without  a  demand  and  refusal,  they  are  su- 
perfluous.— Salida  Bldg.  ft  L.  Ass'n  v.  Davis, 
16  A.  294,  64  P.  1046. 

§  6.    Use  or  disposition  of  property. 

(a)  A  rehypothecation  of  securities  such 
as  promissory  notes,  held  as  collateral,  is 
not  a  conversion  thereof. — Packard  v.  Den- 
ver Sav.  Bank,  S  A-  :204,  45  P.  51L 
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§  7.  Pnrdiase  or  other  taking  of  property  from 
person  other  than  owner, 
(a)  One  who  purchases  for  value  and 
without  notice*  from  a  stranger*  cattle  that 
have  strayed  from  their  range  and  been 
taken  possession  of  by  such  stranger*  will 
be  liable  for  conversion  if  he  refuses  to  de- 
liver them  to  their  owner  on  demand. — Mann 
V.  Arkansas  Val.  Land  &  Cattle  Co.,  24  F.  261. 

II.    ACTIONS. 
(A)    RIGHT  OF  ACTION  AND  DEFENSES. 

§8.  Title  and  right  to  possession  of  plaintiff, 
(a)  After  conversion  of  chattels  and  suit 
brought  for  damages  the  title  and  right  of 
possession  in  chattels  converted  is  no  longer 
in  the  original  owner. — Gentry  v.  United 
States*  101  F.  64. 

§  9.    Demand. 

(a)  Where  a  tenant,  after  the  expiration 
of  the  term,  was  entitled  to  remove  certain 
machinery  attached  to  the  premises  by  him, 
the  fact  that  his  demand  for  the  machinery 
embraced  more  property  than  he  was  en- 
titled to  remove,  would  not  render  such  de- 
mand ineffective  if  the  owner  refused  to 
turn  over  any  part  of  the  property. — Carper 
V.  Risdon,  19  A.  530,  76  P.  744. 

§  10.    Defenses. 

(a)  Where  property  has  been  converted 
and,  prior  to  suit,  it  has  been  returned  to 
and  accepted  by  the  plaintiff,  or  if  he  has 
recovered  the  possession  thereof,  such  re- 
turn or  recovery  does  not  bar  an  action  for 
conversion,  but  such  fact  may  be  shown  in 
mitigation  of  damages. — Murphy  v.  Hobbs, 
8  C.  17,  5  P.  637. 

(b)  Where  a  person  was  robbed  of  cer- 
tain money  and  upon  the  arrest  of  the  rob- 
ber most  of  the  money  was  recovered  by  the 
officer,  and  the  attorney  for  the  robber  hav- 
ing assigned  part  of  his  fees  recovered  a 
Judgment  against  the  robber  for  the  balance, 
and  his  assignees  recovered  Judgments  for 
the  amounts  assigned,  and  executions  having 
been  issued  on  the  Judgments  the  money  was 
paid  over  to  the  several  Judgment  creditors, 
in  an  action  by  the  person  robbed  against 
the  attorney  to  recover  the  money,  defendant 
was  only  liable  for  the  amount  shown  to 
have  been  converted  by  him,  and  where  there 
was  no  evidence  that  defendant  received  or 
converted  the  amount  paid  to  his  assignees, 
it  was  error  to  instruct  the  Jury  that  in  the 
event  of  a  verdict  for  plaintiff  it  must  be  in 
the  sum  of  the  amounts  paid  to  defendant 
and  his  assignees.  It  was  also  a  question  for 
the  Jury  to  determine  whether  all  or  part 
of  the  money  paid  on  the  executions  was  the 
money  taken  from  plaintiff. — Benson  v.  Eli, 
16  A.  494,  66  P.  450. 

(c)  A  promissory  note  is  in  the  hands 
of  the  sheriff,  to  be  sold  on  execution  against 
the  payee.  The  plaintiff  in  the  execution 
prevents  the  sale  and  induces  the  sheriff  to 
deliver  the  note  to  him.  In  an  action  by 
the  payee  for  the  conversion  of  the  note,  he 
will  not  be  heard  to  say  that  it  is  in  the 
custody  of  the  law.—Salisbury  v,  h^  Fitte, 
22  A,  90,  12?  P.  124, 


§  11.    Persons  liable. 

(a)  A  purchaser  of  ore  taken  from  a 
mine  by  a  trespasser  is  guilty  of  conversion, 
though  ignorant  of  the  seller's  want  of  title. 
—Omaha  ft  Grant  Sm.  ft  Ref.  Co.  v.  Tabor, 
13  C.  41,  21  P.  925. 

(b)  Where  goods  are  sold  and  disposed 
of  without  authority  of  the  owner,  all  per- 
sons participating  in,  aiding  or  abetting  such 
sale  are  accountable  to  the  owner  for  the 
full  value  of  the  goods. — ^Mouat  v.  Wood,  22 
C.  404,  45  P.  389. 

(c)  One  who  receives  the  proceeds  of  a 
trespass  committed  by  another  upon  the 
properties  of  a  third  person,  and  retains  it 
after  full  knowledge  of  the  wrong,  is  liable, 
as  if  he  had  authorized  or  committed  the 
trespass. — Zobel  v.  Fannie  Rawlings  Min. 
Co..  49  C.  134,  111  P.  843. 

(d)  In  an  action  against  Joint  trespass- 
ers for  conversion  of  property,  the  liability 
of  defendants  is  Joint  and  several,  and  at 
any  time  before  Judgment  the  action  may  be 
dismissed  as  to  one  defendant  and  proceeded 
with  against  the  other,  or  the  court  or  Jury 
in  such  action  may  find  one  defendant  guilty 
and  another  not  guilty. — Carper  v.  Risdon, 
19  A.  530,  76  P.  744. 

(e)  To  maintain  a  Joint  action  in  trover, 
it  must  appear  that  the  specific  money,  or 
thing  sued  for,  came  into  the  hands  of  the 
defendants  successively. — Simmons  v.  Spen- 
cer, 9  F.  581.  3  McC.  48,  2  C.  L.  R.  145. 

(B)     JURISDICTION,  PARTIES,  PRELIM- 
INARY  PROCEEDINGS  AND  PLEADING. 

§  12.    Time  to  sue  and  limitations. 

(a)  Plaintiff  delivered  certain  cattle  to 
defendant,  who  agreed  to  herd  and  not  to 
remove  them  from  the  state  of  Kansas,  and 
to  deliver  them,  with  their  increase,  to  plain- 
tiff on  demand,  for  which  service  defendant 
was  to  receive  a  certain  sum  per  head  per 
month.  Defendant,  without  plaintiffs  knowl- 
edge or  consent,  removed  the  cattle  to  Colo- 
rado in  1890.  and  on  or  about  the  5th  day  of 
October,  1897,  plaintiff  first  demanded  the 
cattle  and  their  increase  and  tendered  the 
amount  due  the  defendant  under  the  con- 
tract, which  the  latter  refused.  Held,  that 
plaintiff's  cause  of  action  for  conversion  of 
the  cattle,  for  the  purpose  of  starting  the 
statute  of  limitations,  accrued  not  on  the 
date  defendant  removed  the  cattle  from  Kan- 
sas, but  on  the  date  of  his  refusal  to  deliver 
them  to  plaintiff. — ^Austin  v.  Van  Loon,  36 
C.  -196,  85  P.  183. 

§  18.    Parties. 

(a)  Where  there  were  two  lessees  and 
several  lessors  parties  to  the  contract  of  a 
mining  lease  but  one  of  the  lessees  had  no 
interest  in  the  machinery  and  appliances 
used  for  working  the  mine,  he  was  not  a 
necessary  or  proper  party  plaintiff  to  an 
action  by  his  co-lessee  against  the  lessors  for 
an  alleged  wrongful  conversion  of  the  ma- 
chinery, and  a  lessor  who  did  not  participate 
in  the  conversion  was  not  a  necessary  or 
proper  party  defendant. — Updegraff  v. 
Lesem,  15  A.  297,  62  P.  342. 

(b)  Where  there  is  more  than  one  lessor 
and  more  than  one  lessee,  but  a  single  lessee 
t0  sQle  owper  of  tH  fixture?  jmd  »  9ln«}0 
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lessor  converts  them,  the  party  not  owning 
the  property  and  the  party  not  Joining  in 
the  trespass  are  not  necessary  parties. — Id. 

§14.    Declaration,  complaint  or  petition. 

(a)  The  complaint  in  an  action  for  the 
conversion  of  goods  must  contain  all  the  al- 
legations which  at  common  law  were  mate- 
rial to  a  declaration  in  an  action  of  trover. 
— Sigel-Campion  Livestock  Com.  Co.  v.  Holly, 
44  C.  580.  101  P.  68. 

(b)  In  an  action  for  the  conversion  of 
personalty,  a  complaint  averring  a  lease  of 
certain  mining  premises,  on  which  plaintiff 
placed  certain  improvements,  and  of  which 
defendant  had  wrongfully  taken  possession, 
is  not  demurrable  for  failure  to  allege  the 
execution  of  the  lease  or  to  set  forth  a  copy 
of  it. — ^Updegraff  v.  Lesem,  15  A.  297,  62  P. 
342. 

(c)  In  an  action  by  a  lessee  of  a  mine 
against  the  lessors  for  damage  for  an  al- 
leged wrongful  conversion  of  machinery  and 
appliances  belonging  to  plaintift,  an  allega- 
tion concerning  the  lease  was  only  matter  of 
inducement  to  show  how  the  property  of 
plaintiff  happened  to  be  upon  the  land  of 
defendants  and  was  not  material  to  the  ac- 
tion, and  the  complaint  was  not  subject  to 
demurrer  on  the  ground  that  it  failed  to 
allege  the  due  execution  of  the  lease. 
Neither  was  it  necessary  to  allege  that  the 
lease  authorized  the  removal  of  the  machin- 
ery by  plaintift.  It  was  sufficient  to  allege 
ownership  and  conversion  of  the  property, 
and  the  fact  of  the  lease  and  proceedings 
under  it  would  be  admissible  in  evidence  as 
explanatory  of  plaintiff's  claim. — Id. 

(d)  In  an  action  of  trover  to  recover 
money  alleged  to  have  been  taken  from  plain- 
tiff by  robbery  and  to  have  been  received  and 
converted  by  defendant,  a  description  in  the 
complaint  of  the  money  as  "lawful  money  of 
the  United  States,  bank  notes  and  other  cur- 
rent bills,  the  particular  description  and 
denominations  of  which  are  to  this  plaintiff 
unknown,"  and  giving  the  value,  is  suffi- 
cient—Benson V.  Eli,  16  A.  494,  66  P.  460. 

(e)  An  allegation  of  fraud  and  deceit  is 
material  to  Justify  an  execution  against  the 
person,  but  is  not  essential  to  a  cayse  of 
action  in  trover. — Id. 

(f)  In  an  action  for  unlawful  conver- 
sion where  the  defendant  lawfully  acquired 
possession,  an  allegation  of  demand  and  re- 
fusal is,  perhaps,  necessary  to  make  a  good 
complaint,  but  where  the  answer  admits  the 
conversion  and  Justifies  the  act  by  the  as- 
sertion that  the  property  was  held  as  col- 
lateral security  and  was  lawfully  applied 
in  payment  of  the  debt,  the  failure  to  allege 
a  demand  and  refusal  in  the  complaint  is 
cured. — Salida  Bldg.  ft  L.  Ass'n  v.  Davis,  16 
A.  294,  64  P.  1046. 

§  15.    Issues,  proof  and  variance. 

(a)  In  trover,  proof  of  demand  and  re- 
fusal is  made  for  the  purpose  of  showing  a 
conversion  of  the  property  by  defendant, 
and,  when  the  plaintiff  is  able  to  show  such 
fact  by  other  evidence,  he  need  not  resort 
to  such  proof. — Turner  v.  Hahn,  1  C.  23. 

(b)  In  an  action  in  trover  where  the  de- 
fendant lawfully  came  into  possession  of 
the  property,  it  is  necessary  to  allege  tmd 


prove  a  demand  for  its  return. — Moynahan 
V.  Prentiss,  10  A.  295,  51  P.  94. 

(c)  In  an  action  to  recover  damages  for 
detention  of  certain  personal  property,  plain- 
tiff alleged  that  he  was  the  owner  of  a  port- 
able sawmill  and  attachments,  which  were 
left  at  their  location,  and  were  taken  pos- 
session of  by  defendant  some  two  years 
thereafter  and  detained  by  him.  Plaintiff 
gave  no  evidence  as  to  what  property  was 
taken,  nor  as  to  its  value  at  the  time  of 
taking,  and  the  evidence  that  defendant  ever 
had  possession  was  unsatisfactory.  Defend- 
ant moved  for  non-suit,  which  was  overruled. 
Held,  error,  as  it  was  incumbent  upon  plain- 
tiff to  show  the  property  taken,  and  its  value. 
—Maben  v.  Scott,  12  A.  119,  54  P.  860. 

(d)  On  the  issue  as  to  whether  a  for- 
feiture of  the  lease  had  been  declared,  evi- 
dence as  to  the  manner  in  which  the  mine 
was  worked,  although  improper  work  was 
cause  of  forfeiture,  is  wholly  immaterial  to 
the  issue  as  framed. — Updegraff  v.  Lesem, 
15  A.  297,  62  P.  342. 

(C)     EVIDENCE. 

§  16.    Admissibility  in  generaL 

(a)  Where,  in  an  action  based  on  the 
fraudulent  conversion  of  property,  it  is  al- 
leged and  found  that  defendant,  before  the 
commencement  of  the  suit,  had  agreed  to 
convey  the  same  to  a  third  person,  a  deed  of 
the  property,  executed  after  the  commence- 
ment of  the  suit,  is  admissible  to  prove  the 
nature  of  the  agreement,  without  further 
pleading. — Schiffer  v.  Adams,  13  C.  572,  22 
P.  964. 

(b)  In  an  action  against  a  commission 
company  for  the  value  of  goods  consigned 
to  and  converted  by  it,  an  inventory  of  plain- 
tiffs' goods  furnished  by  defendant's  man- 
ager before  the  conversion,  is  competent  evi- 
dence to  prove  the  amount  of  such  goods  in 
its  hands  at  the  date  of  the  inventory. — 
Mouat  V.  Wood,  4  A.  118,  35  P.  58. 

(c)  Where  the  defendant  Justifies  the 
seizure  of  personal  property  by  setting  up 
that  as  sheriff  he  levied  upon  it  under  a 
writ  of  attachment,  the  writ  with  his  return 
thereon  showing  levy  upon  real  estate  only, 
is  not  admissible  in  evidence  to  sustain  the 
defense. — Barton  v.  Laws,  4  A.  212,  35  P. 
284. 

(d)  In  an  action  by  a  lessee  of  a  mine 
against  the  lessors  for  damages  for  the  al- 
leged conversion  of  mining  machinery  owned 
by  the  lessee,  evidence  that  the  mine  was 
not  properly  worked  by  the  lessee  was  inad- 
missible as  a  defense  to  the  action. — ^Upde- 
graff V.  Lesem,  15  A.  297,  62  P.  342. 

(e)  In  an  action  for  the  value  of  prop- 
erty alleged  to  have  been  converted,  where 
plaintiff  testified  that  he  knew  nothing  of 
the  condition  of  the  property  at  the  time  of 
conversion,  the  cost  of  the  property  to  plain- 
tiff was  inadmissible  to  prove  its  value.— 
Carper  v.  Rlsdon,  19  A.  530.  76  P.  744. 

(f)  In  an  action  by  a  tenant  against  the 
grantee  of  the  landlord  for  the  value  of  cer- 
tain machinery  attached  to  the  premises  by 
the  tenant,  a  letter  written  to  plaintiff  by 
defendant's  attorney,  introduced  in  evidence 
without  objection  from  defendant,  and  in 
which  defendant  was  asserted   to  be  tb© 
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owner  of  the  property,  and  plaintiff's  claim^ 
to  it  was  repudiated,  was  evidence  of  a  con- 
version.— Id. 

(g)  In  arriving  at  the  measure  of  dam- 
ages for  property  converted  it  is  sometimes 
proper  to  take  ipio  consideration  the  cost 
of  the  property;  but  where,  in  an  action  for 
the  value  of  a  phaeton,  there  was  ample  evi- 
dence as  to  its  market  value  at  the  time  of 
its  conversion,  and  plaintiff  testified  that  he 
purchased  it  for  his  own  use  at  a  nominal 
price,  it  was  not  errbr  to  refuse  to  permit 
defendant  to  question  plaintiff  as  to  what  he 
paid  for  the  phaeton. — Beaman  v.  Stewart, 
19  A.  222.,  74  P.  342. 

§  17.    Title  and  right  to  possession. 

(a)  In  an  action  for  the  conversion  of 
ore  taken  from  plaintiffs  mine.  Justification 
not  being  pleaded,  evidence  of  title  in  a 
third  person  is  inadmissible. — Omaha  ft 
Grant  Sm.  ft  Ref,  Co.  v.  Tabor,  13  C.  41,  21 
P.  925. 

(b)  It  is  competent  in  an  action  for  the 
wrongful  taking  and  conversion  of  goods 
to  Introduce  both  oral  and  written  evidence 
of  claim  of  ownership  and  demand  for  re- 
turn of  the  chattels  at  the  time  of  the  seiz- 
ure, neither  one  to  prove  or  assist  the  other, 
but  each  as  independent  evidence  of  the 
facts  of  claim  of  ownership  and  the  demand 
for  return  of  the  property. — ^Riethmann  v. 
Godsman,  23  C.  202,  46  P.  684. 

(c)  In  an  action  for  the  value  of  prop- 
erty alleged  to  have  been  converted,  *  the 
record  of  the  assessment  of  the  property  for 
taxes  is  not  admissible  in  evidence,  either 
to  prove  title  or  value  of  property. — Carper 
V.  Rlsdon,  19  A.  530,  76  P.  744. 

§  18.    Weight  and  stfficiency. 

(a)  The  return  of  the  officer  levying  an 
attachment  and  execution  showing  that  he 
took  possession  of  certain  chattels  under  the 
writ,  and  had  them  sold  before  the  trial  of 
an  action  to  determine  the  title,  is  sufficient 
evidence  to  sustain  a  verdict  for  conversion 
of  the  property,  the  title  to  which  was  shown 
to  be  in  complainant — Schluter  v.  Jacobs, 
10  C.  449,  15  P.  813. 

(b)  The  evidence  in  this  case  is  sufficient 
to  show  a  demand  and  also  a  conversion  of 
the  property.— Sylvester  v.  Craig,  18  C.  44, 
31  P    387 

(c)  To  sustain  a  plea  of  property  in  a 
defendant  as  administrator,  where  such  de- 
fense is  properly  framed,  it  is  not  sufficient 
that  the  evidence  should  show  that  defend- 
ant is  defending  as  administrator  in  good 
faith,  but  it  should  also  show  that  the  prop- 
erty in  controversy  belonged  to  the  estate, 
and  not  to  plaintiff.— Prewltt  v.  Lambert,  19 
C  7   34  P.  684. 

(d)  The  fact  that  several  execution  and 
attaching  creditors  gave  to  the  sheriff  sep- 
arate and  Independent  Indemnifying  bonds 
did  not  tend  to  prove,  in  a  Joint  action 
against  them  for  alleged  wrongful  taking 
and  conversion,  that  by  thus  ratifying  the 
acts  of  the  sheriff  each  defendant  thereby 
made  itself  a  Joint  tort-feasor  with  the 
other  defendant. — ^Llvesay  v.  First  Nat  Bank 
of  Denver,  36  C.  526,  86  P.  102. 

(e)  In  trover  for  cattle  plaintiff  claimed 
under  a  chattel  mortgage  of  certain  steers 


and  certain  cows.  Defendants  had  received 
from  the  mortgagee  and  sold  fifty-eeven  head 
of  cattle  of  the  same  brand,  but  how  many 
were  steers  and  how  many  were  cows  did  not 
appear.  The  cows  were  shown  to  be  much 
less  In  value  than  steers.  Held,  there  was 
no  sufficient  basis  for  an  estimate  of  dam- 
ages.— Slgel-Camplon  Live  Stock  Com.  Co. 
V.  Holly,  44  C.  580,  101  P.  68. 

(f)  In  an  action  to  recover  the  value  of 
the  parts  of  a  broken  bridge,  evidence  of  the 
value  thereof  to  the  county,  the  value  of 
new  material  of  like  character,  and  the 
present  condition  of  the  property,  may  en- 
able a  Jury  to  find  the  value. — Schlldt  v. 
Montrose  County,  52  C.  509,  122  P.  910. 

(g)  In  an  action  to  recover  for  the  con- 
version of  certain  stoves  where  a  witness 
testified  that  he  prepared  the  bill  of  sale 
of  the  property  to  plaintiffs,  rented  a  room 
and  stored  the  goods  therein,  and  that  the 
constable  and  defendants'  attorney  broke  the 
door  down  and  took  the  stoves  and  that  they 
were  the  same  stoves  involved  in  the  suit, 
in  the  absence  of  any  evidence  to  the  con- 
trary, was  sufficient  Identity  of  the  property 
to  authorize  a  recovery. — ^Fairbanks,  Morse 
ft  Co.  V.  Kent  ft  Stuchfield,  16  A.  35,  63  P. 
707. 

(h)  In  an  action  for  the  conversion  of 
certain  stoves,  where  the  stoves  were  new, 
proof  of  the  wholesale  price  at  the  place 
where  they  were  purchased  with  the  freight 
to  the  place  of  conversion  added,  is  a  suffi- 
cient proof  of  value  at  the  place  of  conver- 
sion in  the  absence  of  any  evidence  to  the 
contrary. — Id. 

(D)     DABCAGES. 

§  19.  Special  property  or  qualified  interest  or 
right  of  plaintiff, 
(a)  In  an  action  in  the  nature  of  trover 
by  the  pledgee  of  goods  against  a  mere 
wrongdoer,  he  is  entitled  to  recover  the 
value  of  the  articles  pledged;  against  the 
owner  only  the  value  of  his  special  Interest; 
against  an  officer  holding  a  writ  against 
the  owner,  the  same  damages  as  against  the 
owner. — Cramer  v.  Marsh,  5  A.  303,  38  P.  612, 

§  W.    Value  of  property. 

(a)  The  measure  of  damages  for  a 
wrongful  attachment  of  chattels  Is  the  value 
of  the  property  at  the  time  of  seizure. — 
Burchlnell  v.  Butters,  7  A.  295,  43  P.  459; 
Hannan  v.  Connett,  10  A.  171,  50  P.  214; 
Sutton  V.  Dana,  15  C.  98,  25  P.  90;  Per- 
kins V.  Marrs,  15  C.  262,  25  P.  168;  Sylvester 
V.  Craig,  18  C.  44,  31  P.  387;  Woodworth  v. 
Gorsllne,  30  C.  187,  69  P.  705;  Beaman  v. 
Stewart.  19  A.  222,  74  P.  342. 

(b)  The  measure  of  damages  In  case  of 
the.  conversion  of  a  note  held  as  collateral 
security  Is,  upon  the  facts  In  this  case,  the 
difference  between  the  face  value  of  the  note 
and  the  indebtedness  of  the  pledgor  at  the 
time  of  the  conversion. — ^Hallack  L.  ft  M. 
Co.  V.  Gray,  19  C.  149,  34  P.  1000. 

§21.    Time. 

(a)  The  measure  of  damages  in  trover 
IS  the  market  value  at  the  time  of  the  con- 
version, with  interest — Sutton  v.  Dana,  15 
0,  93,  25  P.  ^0;  Perkins  v.  Marrs,  15  C,  2BZ, 
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25  P.  168;  Sylvester  V.  Craig.  18  C.  44,  31  P. 
887;  Sigel-Camplon  Live  Stock  Com.  Co.  v. 
Holly,  44  C.  580, 101  P.  68;  Humbert  v.  Mason, 
46  C.  430,  104  P.  1037. 

(b)  In  an  action  for  damages  for  wrong- 
ful conversion  and  detention  of  personal 
property,  damages  are  allowable  for  the 
wrongful  detention  equal  to  the  legal  inter- 
est on  the  value  of  the  property  converted 
from  the  time  of  the  conversion  to  the  time 
of  the  Judgment — Updegraft  v.  Lesem,  15  A. 
297,  62  p.  342. 

§SS.    Specific  articles  of  personal  property  in 
generaL 

(a)  In  an  action  for  the  conversion  of 
ore  the  court  should  allow  "money  equal  to 
the  legal  Interest  upon  the  value  of  the 
chattels  converted  from  the  time  of  the  con- 
version," '"not  as  interest  but  as  damage."— 
Omaha  ft  Grant  Sm.  ft  Ref.  Co.  v.  Tabor, 
13  C.  41,  21  P.  925;  New  Dunderberg  Co.  v. 
Old,  97  F.  160. 

(b)  It  seems  that  for  a  conversion  of 
stock,  its  market  value  at  the  time  of  con- 
version, with  legal  interest,  is  the  measure 
of  damages. — Continental  Divide  Min.  Co. 
V.  Bliley,  23  C.  161,  46  P.  633. 

(c)  Independent  of  any  contract  or  stat- 
ute, one  who  has  converted  to  his  own  use 
the  moneys  of  another,  may.  In  equity,  be 
required  to  pay  damages  equal  to  legal  in- 
terest thereon. — Cree  v.  Lewis,  49  C.  194, 
112  P.  326. 

(d)  In  an  action  by  a  mortgagee  of  a 
tenant's  interest  in  a  beet  crop  for  a  con- 
version by  defendant,  plaintiff  recovers  the 
value  of  the  tenant's  interest,  after  deduct- 
ing the  cost  of  harvesting  and  making  deliv- 
ery.—Meador  V.  Cullison,  52  C.  172,  120  P. 
145. 

(e)  The  measure  of  damages  against  one 
who  has  purchased  cattle,  which  have 
strayed  from  the  range,  from  a  stranger,  for 
value  without  notice,  who  refuses  to  deliver 
upon  demand,  will  be  the  value  of  the  cattle 
with  their  increase  to  the  time  of  demand, 
with  legal  interest  thereon  from  the  date  of 
the  demand. — Mann  v.  Arkansas  Val.  Land  ft 
Cattie  Co.,  24  F.  261. 

§  28.    Interest  on  value  of  property. 

(a)  Interest  on  the  value  is  the  measure 
of  damages  on  goods  wrongfully  taken. — 
Tucker  v.  Parks,  7  C.  70,  1  P.  427;  Smith  v. 
Stoker,  8  C.  286,  7  P.  10. 

(b)  In  an  action  for  conversion  of  per- 
sonalty, the  court  may  allow  as  damages  for 
the  detention  a  sum  equivalent  to  the  legal 
Interest  on  its  value  from  the  date  of  the 
conversion. — Updegraff  v.  Lesem,  15  A.  297, 
62  P.  342. 

(c)  Instance  of  allowance  of  interest,  in 
trover.— Arkansas  Valley  Land  ft  Cattle  Co. 
V.  Mann,  130  U.  S.  69. 

(d)  A  defendant  whose  lessee  mined  and 
converted  ore  owned  by  plaintiff  upon  which 
defendant  received  royalties,  the  exact 
amount  of  which  was  shown  by  its  books,  al- 
though unknown  to  plaintiff,  can  not  avoid 
the  payment  of  interest  on  such  amount, 
when  recovered  in  an  action  for  the  con- 
version, on  the  ground  that  the  claim  was 
unliquidated,    and    plaintiff    claimed    more 


than   was   actually   due. — New   Dunderberg 
Min.  Co.  V.  Old,  97  F.  150. 

(e)  In  an  action  for  conversion,  where 
plaintiff's  prayer  for  damages  largely  ex- 
ceeded the  amount  recovered,  he  may  recover 
interest,  although  not  specifically  demanded 
in  the  prayer. — Id. 

§84.  Mitigation  of  damages—return  of  prop- 
erty to  plaintiff, 
(a)  In  an  action  to  recover  the  value  of 
certain  certificates  of  stock,  after  issue 
Joined  and  before  trial,  the  defendants  re- 
turned and  plaintiff  accepted  the  certificates 
and  the  case  then  proceeded  to  trial.  The 
complaint  was  upon  the  theory  of  a  complete 
and  absolute  deprivation  of  property.  Held, 
that  plaintiff  could  not  recover  more  than 
nominal  damages,  as  the  acceptance  of  the 
returned  stock  extinguished  the  cause  of 
action  for  its  value. — Owen  v.  Williams,  38 
C.  79,  89  P.  778. 

(E)     TRIAL,  JUDGMENT,  AND  REVIEW. 

§  25.    Questions  for  jury. 

(a)  In  an  action  for  damages  for  the  re- 
moval and  conversion  of  certain  houses  and 
the  conversion  of  certain  cows,  where  the 
uncontradicted  evidence  showed  that  plain- 
tiff was  the  owner  of  the  property  and  that 
defendant,  without  authority,  removed  and 
appropriated  the  houses,  and  that  persons  in 
whose  possession  plaintiff  had  left  the  cows, 
without  any  authority  sold  them  to  defend- 
ant who  took  and  retained  them,  it  was  not 
error  to  submit  to  the  jury  only  the  question 
of  damages. — ^Pedroni  v.  Eppstein,  17  A.  424, 
68  P.  794. 

§  86.    Instructions. 

(a)  Where  a  person  was  robbed  of  cer- 
tain money  and  upon  the  arrest  of  the  rob- 
ber part  of  the  money  was  recovered  by  the 
officer,  part  of  which  was  paid  over  to  the 
attorney  of  the  robber  on  an  execution 
against  the  robber  for  his  fees,  in  an  action 
by  the  party  robbed  against  the  attorney  to 
recover  the  money,  the  question  of  the  iden- 
tity of  the  money  was  a  question  of  fact  for 
the  jury,  and  it  was  error  for  the  court  to 
assume  in  his  instructions  that  the  money 
in  the  hands  of  the  officer  was  the  identical 
money  taken  from  plaintiff. — Benson  v.  EH, 
16  A.  494,  66  P.  450. 

(b)  In  an  action  for  the  value  of  prop- 
erty converted,  where  there  was  no  evidence 
as  to  the  price  paid  for  it  by  plaintiff,  an 
instruction  to  the  effect  that  the  measure  of 
damages  was  the  amount  paid  for  the  prop- 
erty, was  properly  refused. — Beaman  v. 
Stewart,  19  A.  222,  74  P.  342. 

§  87.    Verdict  and  findings. 

(a)  The  finding  as  to  the  value  of  prop- 
erty converted,  upon  conflicting  evidence, 
will  not  be  disturbed.— Hughes  v.  Coors,  3 
A.  303,  33  P.  77. 

TRUST  DEEDS. 

See  "Mortgages." 

Distinguished    from    mortgage,    see    "Mort- 
gages," sec.  1. 
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Effect  of  grant  of  right  of  way  for  ditch 
after  giving  trust  deed,  see  ''Waters/'  sec. 
139. 

TBUSTEES. 

See  "Charities,"  sec  3.  "Truste." 

In  bankruptcy,  see  "Bankruptcy,"  IV  (C). 

Of  town  site,  see  "Public  Lands,"  II  (B). 

TBUSTS. 

I.  Cbeation,  Existence  and  Validitt. 

(a)  expbesb  tbustb. 

S   1.    Nature  and  essentials  of  trusts. 

i  2.  Validity  of  oral  trusts,  and  require- 
ments of  statute  of  frauds, 

S  3.  Written  instruments  creating  or  de- 
claring trusts, 

§   4.    Form  and  contents, 

§   6.    Sufficiency  of  language  used, 

I  6.  Evidence  to  establish  trust — parol 
evidence, 

I   7.    Weight  and  sufficiency, 

(b)  besxtltinq  trusts. 

S   8.    Nature  of  resulting  trust, 

%  9.  Effect  of  statute  of  frauds  and  stat- 
utes prohibiting  parol  trusts, 

1 10.    Creation  and  existence  in  general. 

§  11.  Voluntary  conveyance  to  grantee 
not  entitled  to  take  beneficial  in- 
terest, 

S  12.  Intention  of  grantee  to  hold  for  or 
convey  to  another, 

S  13.  Payment  of  consideration^ — convey- 
ance to  another, 

S  14.    Relationship  between  parties, 

S  16.  Payment  of  fiduciary  funds  for  con- 
veyance to  person  holding  fidu- 
ciary relation, 

i  16.    Evidence  to  establish  trust, 

§  17.    -; Parol  evidence, 

1 18.    Weight  and  sufficiency, 

(C)'    CONSTRUCTIVE  TBUSTS. 

S  19.    Nature  of  constructive  trusts, 

§  20.    Statute  of  frauds, 

§  21.  Fraud  or  other  wrong  in  acquisition 
of  property  in  general, 

§22.  Breach  of  duty  by  person  in  fidu- 
ciary relation. 

II.  Construction  and  Operation. 

1 23.    In  general, 

§  24.  Estate  or  interest  of  trustee  and  of 
cestui,  que  trust. 

III.  Appointment,  QuAuncATioN  and  Ten- 

ure OF  Trustee. 

S  25.    Executors  as  trustees, 
§26.    Removal  of  trustee, 

IV.  Management  op  Trust.  Property,  Ex- 

ecution OF  the  Trust  and  Account- 
ing. 

S  27.  Duty  and  authority  of  trustee  in 
general. 

%  28.    Limitation  of  authority, 

I  29.    Sales  and  conveyances  by  trustees, 

§  30.    Individual  interest  in  transactions, 

{ 31.    Accounting, 

1 32.    Com/pensation, 

g  33.    Actions  by  or  against  trustees. 


V.    Establishment    and    Enforcement    of 
Trust. 

(a)  rights  and  liabilities  in  general. 

S  34.    Establishment  of  existence  of  trust. 

S  36.  Persons  against  whom  trust  may  be 
enforced^ 

i  36.  Reimbursement  of  advances  and  ex- 
penditures, 

8  37.  Right  to  follow  trust  property  or 
proceeds  thereof  in  general, 

i  38.    Election  of  remedy, 

§39.    Trust      property      or      funds 

mingled  with  property  or  funds  of 
trustee. 

8  40.    Identification  of  property. 

8  41.  Trust  property  transferred  to  third 
persons, 

(b)  actions. 

8  42.  Right  of  action. 

8  43.  Time  to  sue,  limitations  and  laches. 

8  44.  Conditions  precedent, 

8  46.  Defenses. 

8  46.  Parties. 

8  47.  Pleading. 

8  48.  Evidence, 

8  49.  Scope  and  extent  of  relief. 

When  statute  of  limitation  begins  to  run 

against  enforcement,   see  "Limitation   of 

Actions,"  sec  28. 
Rule  as  to  running  of  limitations  between 

trustee  and  beneficiary,  see  "Limitation  of 

Actions,"  sec  36. 
Necessity  of  making  cestui  que  trust  party 

to   foreclosure   of   lien,    see    "Mechanics' 

Liens,"  sec  60. 
Creation  of  the  relation,  see  "Mortgages," 

sec  6. 
Right  of  trustee  to  sue  in  own  name,  see 

"Parties,"  sec  6. 
One  partner  as  trustee  of  other,  see  *Tart- 

nership,"  sec.  18. 
Trustee  as  defendant  in  action  to  quiet  title, 

see  "Quieting  TiUe,"  sec  11. 
As  parties  to  bill  to  quiet  title,  see  "Quieting 

Title,"  sec  17. 
Trustees  deed  reformed,  see  "Reformation  of 

Instruments,"  sec  1. 
Evidence  to  establish,  see  "Witnesses,"  sec. 


L    CREATION,  EXISTENCE  AND 
VALIDITY. 

(A)     EXPRESS  TRUSTS. 
§1.    Nature  and  essentials  of  trusts. 

(a)  Express  trusts  are  created  by  con- 
tract of  the  parties.— Learned  v.  Tritch,  6 
C.  432. 

(b)  The  holding  of  property  by  one  for 
the  use  of  another  is  a  trust  in  its  simplest 
form.— Cree  v.  Lewis,  49  C.  186,  112  P.  326. 

(c)  In  its  technical  sense,  a  trust  is  the 
right,  enforceable  only  in  equity,  to  the  bene- 
ficial enjoyment  of  property,  the  legal  title 
of  which  is  in  another.  In  its  more  compre- 
hensive sense,  it  embraces  every  bailment, 
every  transaction  between  principal  and 
agent,  or  factor,  every  deposit,  and,  indeed, 
every  matter  in  which  trust  or  confidence  is 
reposed. — Bowes  v.  Cannon,  60  C.  262,  266, 116 
P.  336. 
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§2.    Validity  of  oral  trustsy  and  requirements 
of  statute  of  frauds. 

(a)  The  general  rule  is  that  a  promise  by 
a  grantee  to  hold  the  land  for  the  grantor 
or  to  reconvey  it  to  him,  is  in  effect  a  declar- 
ation of  trust  and  directly  within  the  mis- 
chief which  the  statute  of  frauds  was  in- 
tended to  prevent.  The  mere  circumstance 
that  a  confidence  has  been  violated  is  not 
sufficient  to  exclude  the  operation  of  the 
statute.— Bohm  v.  Bohm,  9  C.  100,  10  P.  790. 

(b)  To  constitute  a  valid  express  trust 
in  relation  to  realty,  the  conditions  thereof 
must,  by  virtue  of  the  statute  of  frauds,  be 
in  writing.— Armor  v.  Spalding,  14  C.  302, 
23  P.  789. 

(c)  A  husband  furnished  funds  for  the 
purchase  of  lots  and  improvements  thereon, 
the  conveyance,  without  any  evidence  of 
fraud,  being  taken  in  the  name  of  the  wife 
under  a  parol  agreement  that  the  property 
should  be  held  for  their  Joint  benefit  The 
defendant  declining  to  recognize  such  agree- 
ment, the  husband  cannot  enforce  it,  as  parol 
evidence  is  not  competent  in  this  state  to 
establish  an  express  trust — Kinley  v.  Kinley, 
37  C.  35,  86  P.  106. 

(d)  It  is  not  required  by  statute  that  a 
trust  should  be  created  by  a  writing,  but  that 
there  should  be  evidence  in  writing,  prov- 
ing that  there  was  such  a  trust  The  proof 
may  be  made  by  letters  and  informal  docu- 
ments, and  parol  evidence  may  be  admitted 
to  apply  them. — Waterbury  v.  Fisher,  6  A. 
362,  38  P.  846. 

§8.  Written  instruments  creating  or  declar- 
ing trusts, 
(a)  Construction  of  receipt  construed  as 
declaration  of  trust,  reading:  '^Received  of 
E.  J.  Loper  four  hundred  and  nine  and  20-100 
dollars,  and  invested  the  same  in  lots  (de- 
scribing them),  taking  deed  in  my  name 
for  same.  Above  amount  together  with 
one-half  of  profits  of  sale  of  lots,  to  be  paid 
said  Loper  at  the  time  of  sale  less  expense 
of  sale.  Miers  Fisher." — ^Waterbury  v. 
Fisher,  6  A.  362,  38  P.  846. 

§4.    Form  and  contents. 

(a)  No  particular  form  of  words  is  re- 
quired to  create  a  trust  fund. — Noonan  v. 
Stein,  66  C.  64,  71,  136  P.  1181. 

§  5.    Sufficiency  of  language  used. 

(a)  The  use  of  the  word  "trustee"  indi- 
cates a  trust  and  it  may  be  proved  by  parol 
for  whom  and  for  what  purpose  he  became 
trustee.— Johnson  v.  Calnan,  19  C.  168,  34 
P.  905. 

(b)  A  father  having  conveyed  land  to  his 
infant  daughter,  by  deed  direct  but  reciting 
that  the  same  waa,to  be  held  in  trust  by  her 
grandfather  until  she  became  of  age,  the 
grandfather  "to  have  full  control  and  use  of 
the  property  by  paying  taxes  and  other  ex- 
penses attending,"  the  title  to  the  property 
passed  directly  to  the  infant  upon  delivery 
of  the  deed,  no  title  or  trust  being  thereby 
invested  in  the  grandfather. — ^Annis  v.  Wil- 
son, 16  C.  236,  25  P.  304. 

§6.    Evidence  to   establish   trust— parol  evi- 
dence, 
(a)     Parol  evidence  is  not  competent  to 


prove  an  express  trust  where  the  statute  of 
frauds  is  relied  on  as  an  objection. — Learned 
V.  Tritch,  6  C.  432;  Von  Trotha  v.  Bam- 
berger, 16  C.  1,  24  P.  883;  Hodgson  v.  Fowler, 
7  A.  378,  43  P.  462. 

(b)  In  Jurisdictions  having  a  statute  of 
frauds  like  ours,  the  general  rule  is  that  the 
existence  of  a  direct  or  express  trust  cannot 
be  established  by  parol  evidence. — Von 
Trotha  v.  Bamberger,  16  C.  1,  24  P.  883. 

(c)  Where  there  is  some  written  evi- 
dence showing  the  existence  of  a  trust,  the 
door  is  thereby  opened  to  the  admission  of 
parol  evidence  to  show  the  truth  of  the 
transaction. — Johnson  v.  Calnan,  19  C.  168. 
34  P.  906. 

(d)  A  husband  furnished  funds  for  the 
purchase  of  lots  and  improvements  thereon, 
the  conveyance,  without  any  evidence  of 
fraud,  being  taken  in  the  name  of  the  wife 
under  a  parol  agreement  that  the  property 
should  be  held  for  their  Joint  benefit  The 
defendant  declining  to  recognize  such  agree- 
ment the  husband  cannot  enforce  it,  as 
parol  evidence  is  not  competent  in  this  state 
to  establish  an  express  trust. — Kinley  v. 
Kinley,  37  C.  36,  86  P.  106. 

§  7.    Weight  and  sufficiency. 

(a)  Evidence  examined  and  held  suffi- 
cient to  support  a  finding  that  the  land  in 
controversy  was  held  by  a  father  in  trust 
for  his  son  and  to  sustain  a  decree  sub- 
jecting the  land  to  the  debts  of  the  son. — 
Kilham  v.  Western  Bank  ft  Safe  Dep.  Co., 
30  C.  366,  70  P.  409. 

(b)  Plaintiff  claimed  that  the  location 
certificate  of  the  water  right  was  prepared 
in  plaintiff's  name,  but  that  It  was  erased, 
and  defendant's  name  Inserted.  Defendant 
denied  making  any  such  agreement  as 
claimed.  It  appeared  he  had  refused  to  have 
it  Inserted  In  the  written  contract  and  the 
evidence  was  confiicting  as  to  whether  the 
location  certificate  bore  any  such  erasure  as 
claimed.  Held,  that  there  was  no  ground 
for  equitable  interference,  taking  the  case 
out  of  the  statute  of  frauds  and  establish- 
ing a  trust  for  plaintiff;  the  evidence  not 
being  sufficiently  convincing. — Nesmith  v. 
Martin,  32  C.  77,  76  P.  690. 

(B)     RESULTING  TRUSTS. 

§  8.    Nature  of  resulting  trust 

(a)  Implied  or  resulting  trusts  are  such 
as  arise  by  operation  of  law  upon  certain 
acts  of  parties. — Learned  v.  Tritch,  6  C.  432. 

(b)  Resulting  and  constructive  trusts, 
like  Implied  trusts,  are  said  to  arise  by  op- 
eration of  law  upon  the  transaction  of  the 
parties;  but  unlike  the  latter,  there  is  no 
fair  implication  of  an  actual  Intention  to 
create  a  trust  In  resulting  trusts  the  law 
sometimes  presumes  an  intention,  but  this 
is  a  legal  fiction. — ^Kayser  v.  Maugham,  8  C. 
232,  6  P.  803. 

(c)  The  consent  of  the  trustee  to  hold 
and  dispose  of  land  for  the  benefit  of  the 
cestui  que  trust,  or  an  agreement  so  to  do, 
in  case  of  a  resulting  trust,  does  not  affect 
or  change  Its  nature.  Such  a  trust  results 
from  the  acts  and  not  from  the  agreements 
of  parties,— Warren  v.  Adams,  19  C.  616,  36 
P.  604. 
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§9.    Effect  of  statute  of  frauds  and  statutes 
prohibiting  parol  trusts. 

(a)  The  statute  of  frauds  has  no  appli- 
cation to  resulting  or  constructive  trusts, 
because  both  are  created  by  operation  of 
law. — ^Kayser  v.  Maugham,  8  C.  232,  6  P. 
803. 

(b)  To  exclude  the  operation  of  the  stat- 
ute on  the  ground  of  fraud,  where  an  oral 
agreement  is  alleged  as  a  foundation  of  the 
trust,  it  must  appear  that  the  promise  was 
used  as  a  means  of  imposition  or  deceit,  and 
if  the  case,  taken  as  a  whole,  is  one  of 
fraud,  thd  promise  may  be  received  in  evi- 
dence as  one  of  the  steps  by  which  the 
fraud  was  accomplished. — Bohm  v.  Bohm,  9 
C.  100,  10  P.  790. 

(c)  The  settled  doctrine  is  that  the  stat- 
ute of  frauds  does  not  apply  to  such  a  case, 
since  the  trust  arises  out  of  the  fraud,  and  is 
consequently  excepted  from  the  operation  of 
the  statute.  The  same  rule  applies  where 
a  person,  occupying  a  fiduciary  relation  to 
the  owner  of  real  estate,  takes  advantage  of 
the  confidence  reposed  in  him  by  virtue  of 
such  relation,  to  acquire  an  absolute  convey- 
ance without  consideration,  by  verbal  agree- 
ment which  he  promises  to  reduce  to  writ- 
ing.—Id. 

(d)  Under  the  statute  of  frauds  of  this 
state  the  same  evidence  is  necessary  as  un- 
der the  statute  of  29  Car.  II.,  c.  3,  to  estab- 
lished a  trust — Bohm  v.  Bohm,  9  C.  100.  10 
P.  790. 

§  10.    Creation,  and  existence  in  general 

(a)  When,  through  fraud,  mistake,  or 
for  any  reason  recognized  as  a  ground  of 
equitable  interference,  the  legal  title  to  any 
portion  of  the  public  domain  has  been  ob- 
tained' by  a  party,  when  in  equity  and  good 
conscience  another  was  better  entitled,  a 
court  of  equity  will  treat  the  patentee  as  a 
trustee,  and  compel  him  to  convey. — ^Bas- 
sick  Min.  Co.  v.  Davis,  11  C.  130,  17  P.  294; 
Lee  V.  Justice  Min.  Co.,  2  A.  112,  29  P.  1020, 
reversed,  Justice  Min.  Co.  v.  Lee,  21  C.  260, 
40  P.  444. 

(b)  One  to  whom  interests  in  a  mining 
claim  had  been  conveyed  for  the  purpos2 
of  obtaining  a  patent,  filed  an  amended  loca- 
tion certificate  taking  in  additional  territory 
and  afterwards  obtained  a  patent  to  the 
claim  as  described  in  the  amended  certifi- 
cate. Held,  that  the  title  to  the  territory 
thus  acquired  inured  to  the  benefit  of  all 
the  cestuis  que  truatent. — Hallack  v.  Traber, 
23  C.  14,  46  P.  110. 

(c)  An  agent  of  a  mining  company  while 
sinking  a  shaft  in  the  development  of  the 
company's  property  discovered  a  vein  upon 
which  another  claim  was  located  and  while 
still  acting  as  such  agent  acquired  for  him- 
self title  to  said  claim.  The  mining  com- 
pany was  not  engaged  in  acquiring  adjacent 
territory  and  it  was  not  its  policy  to  pur- 
chase any  additional  claims.  Held,  that  by 
acquiring  title  to  the  mining  claim  the  agent 
did  not  engage  in  the  business  of  his  prin- 
cipal for  his  own  profit  or  make  use  of  any 
information  obtained  through  his  employ- 
ment to  acquire  an  interest  in  his  employ- 
er's property  adverse  to  his  employer's  in- 
terest so  as  to  make  such  agent  a  trustee 


for  the  benefit  of  his  principal  in  acquir- 
ing such  title.— Calumet  Gold  Min.  &  Mill. 
Co.  V.  PhUlips.  31  C.  267,  72  P.  1064. 

(d)  Resulting  trusts  arise,  first,  when  an 
estate  is  purchased  in  the  name  of  one  per- 
son, but  the  money  or  consideration  is  given 
by  another;  second,  where  a  trust  is  de- 
clared only  as  to  part,  and  nothing  is  said 
as  to  the  rest;  and,  third,  in  certain  cases 
where  transactions  have  been  carried  on 
mala  /We.— Walker  v.  Bruce,  44  C.  109.  117, 
97  P.  250. 

(e)  One  purchasing  property  from  a  trus- 
tee who  conveys  in  contravention  of  his 
trust,  is  a  trustee  by  construction  of  law, 
and  in  no  sense  the  trustee  of  an  express 
trust.— Harding  v.  Burris,  52  C.  139,  119  P. 
1063. 

§  11.    Voluntary  conveyance  to  grantee  not  en- 
titled to  take  beneficial  interest 

(a)  Where  property  is  conveyed  with  In- 
tent to  defraud  creditors,  courts  will  not 
generally  interfere  to  declare  a  trust  where 
the  grantee  repudiates  the  trust,  but  the 
defendant  in  this  case  was  under  the  plead- 
ings and  his  testimony  estopped  to  assert 
such  defense. — Lathrop  v.  Pollard,  6  C.  427. 

(b)  No  trust  can  ever  result  to  a  grantor 
when  his  conveyance  is  made  for  a  colorable, 
illegal  or  fraudulent  purpose. — ^First  Nat. 
Bank  v.  Campbell,  2  A.  271,  30  P.  357. 

§18.    Intention  of  grantee  to  hold  for  or  con- 
vey to  another. 

(a)  Where  partnership  funds  were  used 
in  purchasing  a  mere  possessory  right  in 
real  estate,  the  partners  taking  no  steps  to 
acquire  the  fee,  but  the  survivor,  upon  the 
death  of  his  co-partner,  acquiring  the  fee, 
and  having  purchased  the  possessory  inter- 
est of  the  deceased  partner  from  the  ad- 
ministrator of  the  estate:  Held,  that  the  sur- 
viving partner  did  not  come  within  the  rule 
of  a  tenant  acquiring  an  outstanding  title, 
which  he  must  be  considered  as  holding  in 
trust  for  his  co-tenants. — Blachley  v.  Coles, 
6  C.  349. 

(b)  An  agent  who  handles  his  princi- 
pal's funds  and  has  promised  one  of  his 
principal's  creditors  to  pay  him  out  of  those 
funds  becomes  personally  liable  when  he 
uses  such  funds  to  pay  other  creditors  in 
preference  to  the  promised  creditor. — ^La- 
clede Firebrick  Mfg.  Co.  v.  Williams,  14  C. 
37,  23  P.  453. 

(c)  A  purchase  by  one  of  real  estate 
under  a  Joint  contract  charges  the  property 
with  a  trust  in  favor  of  the  other  party 
which  cannot  be  arbitrarily  discharged,  but 
only  by  proceedings  involving  an  account- 
ing, settlement  and  adjustment  of  his  rights 
in  accordance  with  the  terms  of  the  contract 
—Bates  V.  Wilson,  14  C.  140,  24  P.  99. 

(d)  Where  a  deed  of  realty  is  made  to 
one  as  assignee,  in  consideration  of  an  as- 
signment to  be  made  by  the  grantor  for  the 
benefit  of  his  creditors,  and  the  assignment 
is  not  made,  the  grantee  holds  the  legal  title 
in  trust  for  the  grantor  or  his  heirs. — Mc- 
Dermith  v.  Voorhees,  16  C.  402,  27  P.  250. 

§  13.    Payment  of   consideration,— conveyance 
to  another, 
(a)     When  land  is  purchased,  for  which 
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one  party  pays  the  consideration,  and  an- 
other takes  the  title  to  himself,  a  resulting 
trust  immediately  arises  in  favor  of  the 
party  paying  the  consideration,  and  the 
other  party  becomes  his  trustee.  And  when 
one  party  furnishes  part  of  the  purchase 
money,  the  trust  in  like  manner  results  pro 
tanto.  Parol  evidence  is  admissible  to  show 
such  trust — ^Lipscomb  v.  Nichols,  6  C.  290. 

(b)  As  a  general  rule,  where  it  is  clearly 
proved,  that  one  person  has  paid  the  pur- 
chase money  for  land,  and  the  conveyance 
has  been  taken  in  the  name  of  another,  the 
law,  prima  facie,  presumes  a  trust  in  ^vor 
of  the  person  who  has  paid  the  purchase 
money.— Davis  v.  Davis,  18  0.  66,  31  P.  499; 
Hodgson  V.  Fowler,  7  A.  378,  43  P.  462. 

(c)  When  real  estate  is  purchased  and 
the  conveyance  is  taken  in  the  name  of  one 
person  while  the  price  is  paid  by  another, 
the  beneficial  interest  or  estate  follows  the 
consideration  and  inures  to  the  party  from 
whom  the  consideration  comes. — ^Warren  v. 
Adams,  19  C.  515,  36  P.  604. 

(d)  Where  all  money  paid  for  locating 
and  patenting  a  mine  is  contributed  by  one 
party  and  the  title  is  taken  in  the  name 
of  another,  it  being  the  intention  of  both 
that  the  latter  should  hold  it  as  trustee 
for  the  former,  a  resulting  trust  arises. — 
Campbell  v.  First  Nat  Bank,  22  C.  177,  43 
P.  1007. 

(e)  Where  one  purchases  and  pays  for 
real  property,  causing  the  title  to  be  con- 
veyed to  another  without  consideration,  a 
trust  results  in  favor  of  him  who  paid  for 
the  property. — Rowe  v.  Johnson,  33  C.  469, 
81  P.  268. 

(f)  Plaintiff  and  defendant  were  mem- 
bers of  a  mining  partnership,  with  equal  in- 
terests. Plaintift  negotiated  with  the  owner 
of  the  property,  which  they  had  previously 
leased,  and  purchased  it  outright  using  his 
own  money,  but  having  the  deed  made  to 
defendant.  Held,  that  a  resulting  trust  ex- 
isted, defendant  holding  a  one-half  interest 
in  the  enterprise  in  trust  for  plaintUL — 
Walker  v.  Bruce,  44  C.  109,  97  P.  250. 

(g)  One  employed  tp  purchase  lands  for 
another  is  not  at  liberty  to  take  title  thereto 
in  his  own  name,  or  in  the  name  of  another 
for  his  use,  and  if  he  do  so  equity  will  com- 
pel a  conveyance  to  the  principal. — McPher- 
rin  V.  Fair,  57  C.  333,  141  P.  472. 

(h)  Where  one  furnishes  another  money 
to  buy  land  under  and  agreement  that  the 
purchaser  shall  take  title  and  hold  it  for 
the  benefit  of  the  person  furnishing  the 
money  and  the  land  is  purchased,  a  result- 
ing trust  arises  in  favor  of  the  party  fur- 
nishing the  money,  whether  or  not  the  iden- 
tical money  furnished  be  used  to  make  the 
purchase,  and  notwithstanding  the  pur- 
chaser may  have  used  the  money  furnished 
him  for  his  own  use  and  supplied  its  place 
with  money  of  his  own. — ^Rarick  v.  Vande- 
vier,  11  A.  116,  52  P.  743. 

§14.    Relationship  between  parties. 

(a)  Where  a  bond  for  a  deed  was  made 
in  the  name  of  the  wife,  and  the  husband 
paid  the  consideration  in  order,  as  he  testi- 
fied, that  she  might  have  a  home  in  case 
anything  should  happen  to  him,  the  trans- 
action constitutes  a  valid  gift  and  not  a 


resulting   trust. — Foster   v.   Berrier,    39    C. 
398,  402,  89  P.  787. 

(b)  Lands  purchased  with  the  fun^s  of 
the  wife  were  conveyed  to  herself  and  hus- 
band, she  being  induced  to  consent  thereto, 
by  the  husband's  false  representation  that 
this  was  necessary  under  the  laws  of  Colo- 
rado. She  afterwards  conveyed  her  inter- 
est therein  to  him,  upon  his  promise  to  sell 
the  lands  and  follow  her  to  New  York, 
where  there  relations  should  be  resumed. 
He  refused  to  either  sell  the  lands  or  go  to 
New  York,  and  denied  the  marriage.  He 
was  decreed  to  convey  to  the  wife. — Hakan- 
sen  V.  Hakansen,  48  C.  190,  109  P.  427. 

(c)  Where  the  husband  pays  the  pur- 
chase money  on  lands*  and  takes  a  convey- 
ance to  the  wife,  it  is  presumed  that  a  gift 
was  intended;  whereas,  if  the  purchase 
money  is  paid  by  the  wife,  and  the  title 
conveyed  to  the  husband,  a  resulting  trust 
is  presumed. — Fagan  v.  Troutman,  25  A. 
251,  138  P.  442. 

§  15.  Payment  of  fiduciary  funds  for  convey- 
ance to  person  holding  fiduciary  rela- 
tion. 

(a)  If  A,  holding  a  trust  fund,  invests 
from  his  private  funds,  in  property  for  the 
purchase  of  which  there  has  been  no  dis- 
cussion between  him  and  his  cestui  que 
trust,  no  court  will  attempt,  from  the  mere 
fact  of  his  being  a  trustee,  to  fasten  upon 
the  realty  bought,  a  trust  estate  in  favor 
of  his  beneficiary. — Kayser  v.  Maugham,  8 
C.  232,  6  P.  803. 

(b)  One  having  in  his  hands  money  to 
which  another  is  entitled,  invests  it,  without 
the  other's  consent,  in  the  purchase  of  lands, 
taking  title  in  his  own  name;  a  resulting 
trust  arises  in  favor  of  the  latter. — Cree  v. 
Lewis,  49  C.  186,  112  P.  326. 

(c)  When  one  purchases  lands  with  funds 
belonging  to  another,  taking  title  in  him- 
self or  in  another  for  his  use,  a  resulting 
trust  is  created  by  operation  of  law.  Such 
trusts  are  excepted  from  the  statute  of 
frauds.  Rev.  Stat  sees.  2660,  2661. — Mo- 
Pherrin  v.  Fair,  57  C.  333,  141  P.  472. 

(d)  One  who,  upon  a  consideration  prom- 
ised, agrees  by  word  of  mouth  to  purchase 
land  for  another,  advancing  the  purchase 
money  as  a  loan  to  his  principal,  is  bound 
by  the  engagement — Id. 

§  16.    Evidence  to  establish  trust. 

(a)  Where  one  purchased  real  property 
and  took  title  in  the  name  of  his  wife,  the 
presumption  is  that  he  intended  it  as  a  gift, 
and  if  he  seeks  to  have  a  trust  declared  in 
the  property  resulting  from  his  payment  of 
the  purchase  money,  he  must  show  not  only 
that  he  paid  the  purchase  money,  but  he 
must  also  show  that  he  did  not  intend  it  as  a 
gift— Rowe  V.  Johnson.  33  C.  469,  81  P.  268. 

(b)  Evidence  examined  and  held  suffi- 
cient to  sustain  a  finding  that  a  promissory 
note  was  held  in  trust,  and  that  one  who 
received  the  note  from  the  trustee  received 
it  for  collection  and  not  as  a  bona  fide 
holder  for  a  valuable  consideration.— Bot- 
tom V.  Barton,  19  A.  319,  75  P.  153. 

§  17.    Parol  evidence. 

(a)     Resulting  trusts  are  not  within  the 
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statute  of  frauds,  and  may  be  shown  by 
parol;  the  agreement,  however,  from  which 
the  trust  springs,  must  have  been  a  part  of 
the  original  transaction — a  subsequent  agree- 
ment cannot  raise  a  trust. — Knox  v.  McFar- 
ran,  4  G.  586;  Learned  y.  Tritch,  6  C.  432; 
Lipscomb  v.  Nichols,  6  C.  290;  Walker  v. 
Bruce,  44  C.  109,  97  P.  250;  Berry  v.  French, 
24  A.  519,  135  P.  985. 

(b)  When,  as  a  part  of  the  original  con- 
tract through  which  defendant  becomes  the 
absolute  grantee,  but  is  in  fact  constituted 
merely  a  trustee,  he  agrees  to  execute  a 
declaration  of  trust  and  preserve  the  same 
for  the  plaintiff's  use,  but  refuses  so  to  do, 
the  terms  of  such  trust  may  be  proved  by 
parol  notwithstanding  the  statute  of  frauds. 
—Hall  V.  Linn,  8  C.  264,  5  P.  641. 

(c)  Parol  evidence  is  admissible  to  prove 
facts  from  which  a  trust  by  implication  of 
law  may  arise,  but  such  evidence  is  not  com- 
petent to  prove  an  express  trust,  where  the 
statute  of  frauds  is  relied  on  as  an  objec- 
tion.— Learned  v.  Tritch,  6  C.  432;  Von 
Trotha  v.  Bamberger,  15  C.  1,  24  P.  883; 
Hodgson  V.  Fowler,  7  A.  378,  43  P.  462; 
McPherrln  v.  Fair,  57  C.  333,  141  P.  472. 

(d)  The  deed  of  a  father  to  his  infant 
child  passes  the  fee  and  on  its  decease, 
though  still  a  minor,  he  cannot  show  by 
parol  that  he  intended  a  resulting  trust  to 
himself  in  that  event. — ^Annis  v.  Wilson,  15 
C.  236,  25  P.  304. 

(e)  Parol  evidence  is  competent  to  prove 
a  resulting  trust.  Such  &  trust  must  result, 
if  at  all,  at  the  instant  the  deed  is  taken, 
and  the  legal  title  vests  In  the  grantee. — 
First  Nat.  Bank  v.  Campbell,  2  A.  271,  30 
P.  367. 

§18.    Weight  and  sufficiency. 

(a)  A  court  of  chancery  may  decree  that 
a  conveyance  absolute  in  form  is  to  have  the 
force  and  effect  of  a  mortgage  or  trust  But 
where  it  is  sought,  as  against  a  deed  abso- 
lute, to  establish  a  trust  by  parol  evidence 
alone,  to  take  the  case  out  of  the  statute 
of  frauds,  the  contract  must  be  established 
by  clear,  certain  and  conclusive  proofs.  The 
same  principle  applies  when  it  is  sought  to 
take  the  case  out  of  the  statute  on  the 
ground  of  part  performance. — ^Whitsett  v. 
Kershow,  4  C.  419. 

(b)  A  trust  in  land  cannot  be  predicated 
upon  proof  of  an  agreement  tp  create  a 
partnership  for  the  purpose  of  purchasing 
and  handling  or  improving ,  the  same,  the 
partnership  relation  not  having  existed  prior 
to  acquisition  of  title,  and  no  partnership 
funds  having  been  invested  in  the  property. 
— Kayser  v.  Maugham,  8  C.  232,  6  P.  803. 

(c)  When  parol  evidence  is  relied  on 
for  the  purpose  of  establishing  a  resulting 
trust  in  land,  the  essential  facts  must  be 
sustained  by  unquestionable  proofs. — Lundy 
V.  Hanson,  16  C.  267,  26  P.  816;  Mullen  v. 
McKim,  22  C.  468,  45  P.  416;  Nesmith  v. 
Martin,  32  C.  77,  76  P.  590;  Deaner  v. 
O'Hara.  36  C.  476,  85  P.  1123;  LeRoy  v.  Nor- 
ton, 49  C.  490,  113  P.  529;  First  Nat  Bank 
V.  Campbell,  2  A.  271,  30  P.  357;  Fagan  v. 
Troutman,  25  A.  251,  138  P.  442. 

(d)  In  an  action  to  quiet  title,  the  issue 
was  upon  the  question  of  whether  the  bond 
for  a  deed  made  to  a  certain  woman  was 


impressed  with  a  resulting  trust  in  favor 
of  plaintiff,  who  had  paid  the  purchase 
price.  Plaintiff  testified  that  he  had  caused 
the  bond  to  be  made  to  the  woman  so  that 
she  would  have  a  home  in  case  anything 
should  happen  to  him.  Both  had  the  same 
surname  and  were  living  together,  and,  when 
directing  the  bond,  and  repeatedly  in  his 
testimony,  plaintiff  referred  to  her  as 
"Mrs.,"  and  once  at  least,  while  testifying, 
referred  to  her  as  his  wife.  One  witness 
testified  to  a  conversation  in  which  the 
woman  had  stated  to  plaintiff  that  he  was 
not  her  husband  and  never  had  been,  and 
that  she  had  no  husband.  Held,  that,  for 
the  purposes  of  this  case,  the  evidence  is 
sufficient  to  warrant  a  finding  that  they 
were  husband  and  wife,  since  their  conduct 
was  such  as  to  lead  any  one  to  believe  that 
they  were;  and  it  will  be  presumed  that 
they  were  honest  people,  and  were  not  sus- 
taining a  relationship  violative  of  law. — 
Foster  v.  Berrier,  39  C.  398,  89  P.  787. 

(e)  Evidence  examined  and  held  insuffi- 
cient to  establish  a  resulting  trust. — Free- 
man V.  Peterson,  45  C.  105,  100  P.  600. 

(f)  Where  it  is  sought  to  establish  a 
trust,  the  facts  relied  upon  must  be  shown 
with  clearness  and  certainty,  but  the  cer- 
tainty required  is  only  such  as  is  sufficient 
to  satisfy  the  Jury  or  the  court  of  the  exist- 
ence of  the  trust,  and  it  is  provable  in  the 
same  manner  and  by  the  same  class  of  evi- 
dence as  other  facts.  Circumstantial  evi- 
dence is  admissible  for  that  purpose.  By 
clearness  and  certainty  is  meant  that  there 
must  be  sufficient  positive  facts  shown  to 
take  the  matter  without  the  realm  of  con- 
jecture and  presumption. — ^Marshall  v.  Flem- 
ing, 11  A.  515,  53  P.  620. 

(g)  Allowing  a  daughter  to  continue  to 
occupy  land  conveyed  by  her  to  her  father, 
is  not  sufficient  evidence  to  show  that  he 
held  the  title  in  trust  for  her. — First  Nat 
Bank  v.  Beasley,  12  A.  313,  55  P.  616. 

(h)  Ordinarily  all  that  is  necessary  to 
establish  a  prima  Jade  resulting  trust  is  to 
show  that  the  party  seeking  to  enforce  the 
trust  paid  the  purchase  money,  and  the  law 
presumes  that  he  intended  to  reap  the  bene- 
fits although  title  was  taken  in  another's 
name.  But  when  title  is  taken  in  the  name 
of  a  wife  or  child,  or  some  other  person  for 
whom  the  one  furnishing  the  money  is  under 
some  natural,  moral  or  legal  obligation  to 
provide,  the  presumption  is  that  it  was  in- 
tended as  a  gift  or  advancement  and  not  as 
a  trust  In  the  latter  case,  one  seeking  to 
establish  a  resulting  trust  must  show  not 
only  that  he  paid  the  purchase  money,  but 
he  must  also  show  that  he  did  not  intend 
it  as  a  gift  or  advancement — Doll  v.  Gif- 
ford,  13  A.  67,  56  P.  676. 

(i)  Where  it  is  sought  to  establish  a 
trust  and  to  contradict  the  terms  of  a  deed, 
the  proof  is  required  to  be  of  a  strong  and 
convincing  character,  and  when  the  relation- 
ship of  the  parties  is  that  of  father  and 
daughter,  much  more  is  the  evidence  re- 
quired to  be  full,  complete  and  conclusive. 
—Doll  V.  Gifford,  13  A.  67,  56  P.  676. 

(])  Ehridence  held  sufficient  to  sustain  a 
finding  that  plaintiff  held  a  note  in  trust 
for  another. — ^Bottom  v.  Barton,  19  A.  319,  75 
P.  163. 
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( C )     CONSTRUCTIVE  TRUSTS. 

§  19.    Nature  of  constructive  trusts. 

(a)  The  essence  of  constructive  trusts 
seems  to  be  fraud,  deceit,  or  bad  faith,  no 
effort  being  made  to  include  them  in  the 
intention  of  the  contracting  parties. — ^Kay- 
ser  V.  Maugham,  8  C.  232,  6  P.  803. 

(b)  Equity  recognizes  a  constructive 
trust  when  one  has  obtained  money  through 
a  breach  of  trust  or  violation  of  fiduciary 
duty.— Hall  v.  Linn,  8  C.  264,  5  P.  641. 

(c)  Constructive  trusts  are  such  as  are 
raised  by  equity  in  respect  to  property 
which  has  been  acquired  by  fraud;  or  where, 
although  acquired  without  fraud,  it  is 
against  equity  that  it  should  be  retained 
by  him  who  holds  the  legal  title.— Walker 
V.  Bruce,  44  C.  109,  97  P.  250. 

§  20.    Statute  of  frauds. 

(a)  The  statute  of  frauds  has  no  appli* 
cation  to  resulting  or  constructive  trusts, 
because  both  are  created  by  operation  of 
law.— Kayser  v.  Maugham,  8  C.  232,  6  P.  803. 

§21.    Fraud  or  other  wrong  in  acquisition  of 
property  in  generaL 

(a)  In  the  absence  of  fraud  an  absolute 
deed  will  not  be  construed  as  creating  a 
constructive  or  resulting  trust. — ^Farrand  v. 
Beshoar,  9  C.  291,  12  P.  196. 

(b)  When  the  legal  title  to  land  has  been 
acquired  in  pursuance  of  a  verbal  agreement 
to  hold  the  same  in  trust  for  a  specified 
purpose,  the  agreement  can  not  be  upheld 
as  an  express  trust;  but,  if  it  be  clearly  es- 
tablished that  the  title  has  been  fraudu- 
lently acquired,  and  is  still  held  in  fraud 
of  the  rights  of  another  having  a  valuable 
interest  in  the  premises,  a  trust  by  opera- 
tion of  law  may  be  declared  upon  equitable 
terms. — Von  Trotha  v.  Bamberger,  15  C.  1, 
24  P.  883. 

(c)  A  mere  oral  promise  to  reduce  to 
writing  a  verbal  agreement  declaring  a  trust 
in  land,  is  not  admissible  to  establish  such 
trust,  except  in  connection  with  other  evi- 
dence tending  to  show  fraudulent  conduct 
In  the  acquisition  of  the  title  by  the  party 
holding  it;  but,  when  the  existence  of  fraud 
is  thus  shown,  equity  will  declare  the  party 
thus  acquiring  and  holding  the  title  a  trus- 
tee.— Von  Trotha  v.  Bamberger,  15  C.  1,  24 
P.  883;  Jerome  v.  Bohm,  21  C.  322,  40  P. 
570. 

(d)  In  an  action  to  have  the  grantees  of 
certain  interests  in  a  mining  claim  declared 
to  hold  the  same  as  trustees  for  the  grantor 
on  the  ground  that  the  conveyance  from  the 
grantor  was  procured  through  fraud,  the  evi- 
dence examined  and  held  sufficient  to  sup- 
port the  findings  of  the  trial  court  in  favor 
of  defendants. — Coffin  v.  Johnson,  20  A.  567, 
86  P.   354. 

§22.  Breach  of  duty  by  person  in  fiduciary 
relation, 
(a)  Title  procured  to  that  which  may 
properly  be  termed  a  trust  estate,  by  the 
trustee,  for  his  own  advantage,  and  against 
the  interest  and  without  the  consent  of  his 
beneficiary,  will  be  declared,  in  equity,  to 
be  held  in  trust  for  the  latter.  And  one  who, 
with  full  knowledge  of  the  situation,  col-* 


ludes  with  the  trustee  in  procuring  such 
adverse  title  is  in  no  better  position  than 
the  trustee  himself. — ^Wells  v.  Francis,  7  C. 
396,  4  P.  49. 

(b)  Where  a  mining  claim  owned  by  sev- 
eral parties,  one  of  whom  was  a  non-resident, 
was  relocated  and  its  name  changed  for  the 
purpose  of  getting  rid  of  a  contest,  the  re- 
location inured  to  the  benefit  of  all  the  co- 
tenants  in  the  same  proportion  as  their  in- 
terest in  the  old  claim  whether  or  not  they 
had  knowledge  of  or  consented  to  the  re- 
location, and  the  resident  cotenants  having 
conveyed  the  property  to  a  third  party  with- 
out consideration  for  the  purpose  of  obtain- 
ing a  patent,  the  patentee  held  the  property 
in  trust  for  all  the  cotenants  and  a  convey- 
ance of  the  property  by  the  patentee  with- 
out consideration,  conveyed  it  to  the  vendee 
Impressed  with  the  same  trust,  and  the  non- 
resident cotenant  or  his  assignee  or  suc- 
cessor in  interest  could  maintain  an  action 
against  the  holder  of  the  legal  title  to  en- 
force the  trust  and  compel  a  conveyance 
of  the  same  interest  in  the  new  location 
that  he  owned  in  the  old. — Van  Wagenen 
V.  Carpenter,  27  C.  444,  61  P.  698. 

(c)  Appellees  entered  into  a  written  con- 
tract with  one  Smith,  cashier  of  a  bank,  for 
the  purchase  of  certain  lands.  Part  of  the 
purchase  money  was  represented  by  a  prom- 
issory note  of  $6,900,  payable  in  monthly 
installments  of  not  less  than  $100;  appellees 
were  to  receive  the  title  unencumbered. 
Smith  acted  for  the  bank,  which  was  the 
equitable  owner  of  the  lands,  and  Smith's 
deed  to  appellees  was  deposited  in  the  bank, 
as  an  escrow.  Appellees  made  monthly  pay- 
ments, according  to  the  terms  of  their  prom- 
issory note,  until  no  more  than  $700  re- 
mained due  thereon,  for  both  principal  and 
interest.  The  bank  then  closed  its  doors  and 
a  receiver  was  appointed.  At  the  time  of 
appellees'  purchase  the  property  was  sub- 
ject to  an  encumbrance  of  $2,500,  but  of  this 
appellees  had  no  notice.  After  the  purchase 
price,  less  by  the  amount  of  the  encum- 
brance, had  been  discharged,  Smith  issued 
cashier's  checks  for  the  amounts  paid, 
which  were  attached  to  the  agreement  of 
purchase  and  the  deed  to  appellees  so  de- 
posited in  escrow.  These  payments  amounted 
to  $2,000.  Held,  that  no  trust  relation  ex- 
isted as  to  this  amount  and  that  the  court 
wherein  the  receiver  was  appointed  was 
without  authority  to  order  that,  upon  pay- 
ment of  the  residue  of  $700,  the  receiver 
should  discharge  the  encumbrance  and  de- 
liver the  deed  to  appellees. — ^Hall  v.  Ramsey, 
22  A.  286.  125  P.  549. 

II.    CONSTRUCTION  AND  OPERATION. 

§  23.    In  generaL 

(a)  An  indirect  benefit  to  the  grantor  is 
not  a  conveyance  in  trust  for  the  use  of  the 
grantor  so  as  to  become  void  as  to  creditors. 
— ^Jefferson  County  Bank  v.  Hummel,  11  A. 
337,  53  P.  286. 

(b)  Where  the  claimants  of  confiicting 
locations  of  mining  property  conveyed  to  a 
designated  trustee,  specifying  the  respective 
interests  of  the  owners,  with  authority  In 
the  trustee  to  lease  or  sell,  such  agreement 
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h^ld  an  active  trust,  as  distingnlshed  from  a 
mere  trust  power.— Reed  v.  Munn,  148  P.  737. 

§24.    Estate  or  interest   of  trustee  and  of 
cestui  que  trust. 

(a)  When  an  instrument  creating  a  trust 
does  not  disclose  tlie  beneficiary,  it  does  not 
necessarily  follow  that  the  grantor  is  the 
beneficiary. — Cowell  v.  Colo.  Spgs.  Co.,  3  C. 
82;  affirmed,  100  U.  S.  55. 

(b)  The  statute  of  uses  (27  Henry  VIII. 
chi^.  10)  is  in  force  in  Colorado,  and  where 
land  is  conveyed  to  one  person  for  the  use 
of  or  in  trust  for  others,  by  a  deed  which 
expresses  a  mere  passive  trust,  the  legal  as 
well  as  the  equitable  title  vests  thereby  lu 
the  cestuis  que  trustent  and  the  trustee  takes 
nothing.— Teller  v.  HUl.  18  A.  509,  72  P.  811. 

HL    APPOINTMENT,  QUALIFICATION  AND 
TENURE  OF  TRUSTEE. 

§  20.    Executors  as  trustees. 

(a)  Where  one  is  named  as  executor, 
and  by  the  same  will  as  trustee,  the  revo 
cation  of  his  appointment  as  executor  will 
not  necessarily  revoke  his  appointment  as 
trustee;  but  where  powers  and  duties  not 
pertaining  to  the  office  of  executor  are  con- 
ferred by  the  will  upon  the  executor,  he 
becomes,  by  virtue  of  his  appointment,  a 
trustee  by  operation  of  law;  and  if  he  re 
signs  or  is  removed  as  executor,  the  duties 
and  power  conferred  upon  him,  in  that  char 
acter  terminate. — Tuckerman  v.  Currier.  54 
C.  25.  129  P.  210. 

(b)  The  testator,  a  man  learned  in  the 
law,  after  certain  specific  bequests,  devised 
all  the  rest  of  his  estate  "to  my  said  execu- 
tors ♦  ♦  ♦  and  to  the  survivor  of  them, 
and  their  successors,  to  hold,  manage  and 
dispose  of,  in  trust  for  the  uses  and  purposes 
following;"  And  after  providing  for  the  pay- 
ment of  an  annuity  to  his  widow,  directed 
that  the  residue  of  the  net  income  of  his 
estate  should  by  "said  executors,"  be  an- 
nually paid  over  in  equal  parts,  to  his  two 
sons;  directed  that  "said  executors"  should 
carefully  collect  and  take  care  of  said  es- 
tate; authorized  sales  by  them  of  any  part 
of  the  estate;  the  re-investment  by  them  of 
the  proceeds  of  sales;  directed  that  upon  the 
death  of  both  of  his  sons,  "said  executors, 
and  the  survivor  of  them,  and  their  succes- 
sors" should  convey  all  the  estate  remain- 
ing, to  the  heirs  at  law  of  said  sons;  and 
finally  declared  his  desire  that  "said  board 
of  executors  shall  be  continued  until  the 
purposes  of  this  will  are  fully  accomplished, 
and  the  trusts  herein  created  are  fully  ex- 
ecuted; and  that  any  vacancy  in  said  board 
should  on  application  of  any  beneficiary 
herein  named,  be  filled  by  the  appointment 
of  the  county  court"  of  the  county  of  his 
residence.  Held,  that  the  manifest  purpose 
of  the  testator  was  to  confer  the  estate  de- 
vised, and  the  trusts  and  powers  prescribed 
in  the  will,  not  upon  any  person  as  a  per- 
sonal trust,  but  upon  the  persons  holding  the 
office  of  executor,  and  their  successors,  in 
perpetual  succession,  and  to  annex  such  es- 
tate and  powers  to  the  office  of  executors. 
That  upon  the  acceptance  of  the  resignation 
of  the  executors  named  in  the  will,  and  a 
valid   appointment  of  successors,  not  only 


the  powers,  but  the  trust  estate  before  that 
vested  in  the  original  executors,  devolved  by 
operation  of  law,  upon  the  successors,  with- 
out the  formality  of  a  conveyance. — ^Tucker- 
man V.  Currier,  54  C.  25,  129  P.  210. 

§  26.    Removal  of  trustee. 

(a)  Where  there  was  no  exception  taken 
to  the  action  of  the  trial  court  in  removing 
a  trustee  and  the  appointment  of  his  suc- 
cessor, the  question  cannot  be  reviewed  on 
appeal.— Wilson  v.  Kent,  38  C.  492,*  88  P.  461. 

IV.     MANAGEMENT    OF     TRUST,    PROP- 

ERTY,  EXECUTION  OF  THE  TRUST 

AND   ACCOUNTING. 

§27.    Duty  and  authority  of  trustee  in  gen- 
eral. 

(a)  A  trustee  will  not  be  permitted  to 
commit  acts  inconsistent  with  his  trust,  or 
which  interfere  with  his  duty  in  discharg- 
ing it— Du  Bois  V.  Bowles,  30  C.  44,  69  P. 
1067. 

(b)  The  president  of  a  bank  who  has 
accepted  the  position  of  trustee  for  the  cred- 
itors of  a  mining  company,  among  whom  is 
the  bank,  is  under  duty  to  protect  all  alike. 
He  is  not  at  liberty,  in  administering  the 
trust,  to  acquire  title  for  the  bank  exclu- 
sively, to  a  property  which  is  of  great  value 
to  the  mining  company.  The  circumstance 
that  the  property  so  acquired  was  not  ex- 
pressly included  in  the  trust  is  not  import- 
ant, where  the  stock  of  the  corporation  to 
which  the  property  belonged  was  so  Included. 
— Sykes  v.  Kruse,  49  C.  560,  113  P.  1013. 

§  28.    Limitation  of  authority. 

(a)  Whatever  limitations  and  restrictions 
are  placed  upon  the  express  powers  of  a 
trustee  attach  also  to  his  incidental  and  im- 
plied powers.— Harker  v.  Scudder,  15  A.  69, 
61  P.  197. 

§  28.    Sales  and  conveyances  by  trustees. 

(a)  A  trust  estate  does  not  like  an  abso- 
lute estate,  inure  to  the  benefit  of  the  grantee 
of  the  trustee,  when  the  latter  made  the 
convesrance  in  his  individual  capacity. — 
Phillippi  V.  Leet,  19  C.  246,  35  P.  540. 

<b)  A  trustee  to  sell  secured  bonds  has 
no  right  to  pay  insurance  and  interest  on 
bonds  already  sold  out  of  the  proceeds  of 
his  sales.— Herr  v.  Sullivan,  25  C.  190,  54  P. 
637. 

(c)  A  trustee  sold  certain  mortgages  per- 
taining to  the  estate,  and  received  from  the 
purchaser  the  full  value  thereof.  He  had 
power,  by  the  terms  of  the  trust,  to  make 
the  sale,  and  the  purchaser  was  not  required 
to  see  to  the  application  of  the  purchase 
money.  Held,  that  even  though  the  mort- 
gages remained  in  possession  of  such  trustee, 
and  were  subsequently  sold  by  him  to  other 
parties,  as  between  the  original  purchaser 
and  the  assignee  in  bankruptcy  of  such 
trustee,  and  the  successor  in  the  trust  (the 
latter  suing  to  establish  a  preferential  lien 
upon  the  bankrupt's  estate,  for  the  value  of 
the  mortgages),  the  sale  was  to  be  regarded 
in  equity  as  a  completed  transaction.— Cot- 
ting  V.  Berry,  50  C.  217,  224,  114  P.  641. 
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§  80.    Individual  interest  in  transactions. 

(a)  It  is  a  general  rule  that  a  trustee, 
while  the  fiduciary  relation  exists,  cannot 
become  the  purchaser  of  the  trust  estate; 
nor  can  a  trustee  become  the  owner  of  a 
part  of  the  trust  estate  through  a  compro- 
mise or  settlement  with  his  cestui  que  trust, 
unless  he  can  vindicate  the  transaction  from 
any  shadow  of  suspicion;  and  the  burden  is 
upon  him  to  show  it  was  perfectly  fair  in 
every  respect — Lathrop  v.  Pollard,  6  C.  424. 

(b)  A  trustee  cannot  during  the  continu- 
ance of  his  trust  deal  with  the  trust  prop- 
erty for  his  own  benefit,  but  after  the  trust 
ceases  he  may  acquire  an  interest  in  the 
property,  in  good  faith,  by  purchase  or  other- 
wise.—Loveland  V.  Fisk,  18  C.  201,  32  P.  276. 

(c)  Where  the  trustee  without  the  full 
knowledge  and  consent  of  his  cestui  que 
trustf  in  dealing  with  the  tnlst  property  as- 
sumes to  act  as  both  vendor  and  vendee, 
the  cestui  que  trust  may  avoid  the  transac- 
tion at  his  election  without  regard  to  its 
fairness  or  unfairness. — Olengary  Consol. 
Min.  Co.  V.  Boehmer,  28  C.  1,  62  P.  839. 

(d)  A  trustee  is  not  permitted  to  reap  a 
profit  or  gain  an  advantage,  directly  or  in- 
directly, from  the  trust  estate  or  from  his 
relation  to  it— Hallack  v.  Traber,  23  C.  14, 
46  P.  110. 

(e)  The  purchaser  of  a  number  of  lots 
secured  the  payment  by  a  trust  deed,  which 
provided  that  when  any  lot  was  sold  it  could 
be  released  by  the  payment  of  a  certain 
amount  to  the  holder  of  the  notes.  The 
trustee  appointed  in  the  deed  subsequently 
acquired  the  note  and  assigned  it  to  his 
wife,  and  later,  at  her  request,  foreclosed 
the  trust  deed.  After  such  default  the  trus- 
tee formed,  and  became  the  president  of, 
a  corporation,  which  purchased  the  property 
at  the  foreclosure  sale.  Held,  that  one  who 
purchased  lots  from  the  original  purchaser 
and  placed  valuable  improvements  there- 
on, and  who  offered  to  pay  the  holder  of 
the  note  the  amount  specified  in  the  deed 
to  release  the  lots,  was  entitled  to  have 
the  foreclosure  sale  set  aside  so  far  as 
it  affected  such  lots,  on  the  ground  that 
such  trustee,  being  president  of  the  pur- 
chasing corporation  and  presumptively 
charged  with  the  management  of  its  affairs, 
directly  or  indirectly  acted  both  as  seller 
and  purchaser  at  such  sale. — Smith  v. 
Downey,  38  C.  165,  88  P.  159. 

§  31.    Accounting. 

(a)  A  trustee  must  keep  and  render  ac- 
curate accounts  of  matters  connected  with 
the  trust  estate;  and  omissions  or  inac- 
curacies in  his  accounts  inimical  to  the  in- 
terest of  his  cestui  que  trust  give  rise  to 
presumptions  against  him,  which  are  deci- 
sive, unless  overcome  by  collateral  proofs 
establishing  his  perfect  fairness  and  equity. 
— Hottel  V.  Mason.  16  C.  43,  26  P.  335. 

(b)  One  holding  money  in  trust  must 
account  for  profits  not  only  where  it  was  his 
duty  to  make  them,  but  also  where,  as  a 
matter  of  fact  he  has  actually  made  them  by 
using  the  fund. — Boston  A  C.  Smelting  Co. 
V.  Reed,  23  C.  523,  48  P.  615. 

(c)  Where  a  trustee  becomes  the  pur- 
chaser of  trust  property,  the  cestui  que  trust 
may  maintain  an  action  to  set  aside  the  sale 


or  to  hold  the  trustee  still  a  trustee  for  his 
benefit,  and  may  require  an  accounting  of 
all  advantages  that  have  accrued  to  the  trus- 
tee from  the  sale,  without  any  further  show- 
ing than  the  mere  fact  of  the  purchase  dur- 
ing the  continuance  of  the  trust— French  v. 
Woodruff,  25  C.  339,  54  P.  1015. 

(d)  Where  a  trustee  holding  mining 
property  received  certain  moneys  and  shares 
of  stock  on  account  of  the  trust  estate, 
which  were  to  be  sold  by  hhn  and  the  pro- 
ceeds to  be  divided  pro  rata  among  certain 
Judgment  creditors,  and  he  repudiates  such 
trust  and  contends  that  he  holds  the  prop- 
erty as  trustee  for  the  sole  purpose  of  col- 
lecting from  the  sale  thereof  sufficient  to  pay 
the  judgments,  the  balance,  if  any,  to  remain 
his  individual  property,  he  is  liable  for  an 
accounting  to  the  beneficiaries  for  the 
amounts  received.— Wilson  v.  Kent,  38  C. 
492,  88  P.  461. 

§  38.    Compensation. 

(a)  Where  one  in  the  possession  of  prop- 
erty, and  charged  as  trustee,  denies  the  trust, 
claiming  title  as  absolute  owner,  he  cannot, 
on  Judgment  against  him,  claim  any  com- 
pensation for  services  in  the  management  of 
the  property.— Pollard  v.  Lathrop,  12  C.  171, 
20  P.  251. 

§83.    Actions  by  or  against  trustees. 

(a)  Trustees  of  chattels,  having  the  legal 
estate  therein,  may  maintain  an  action  at 
law  for  any  injury  done  to  or  in  respect  to 
the  chattels  which  are  the  subject  of  the 
trust— Shipton  v.  Norrid,  1  C.  404. 

(b)  In  an  action  by  cestuis  que  trustent 
against  a  trustee  for  damages  for  prevent- 
ing a  sale  of  trust  property  to  a  county  by 
withdrawing  his  offer  of  sale  before  it  was 
formally  accepted  by  resolution  of  the  board 
of  commissioners,  testimony  of  the  commis- 
sioners was  admissible  to  prove  that  they 
would  have  accepted  the  offer  if  it  had  not 
been  withdrawn. — Du  Bois  v.  Bowles,  30  C. 
44,  69  P.  1067.     . 

(c)  In  an  action  for  accounting  against 
a  trustee  holding  property  for  plaintiffs, 
their  interests  being  in  proportion  to  the 
amount  of  a  several  Judgment  obtained  by 
them  against  a  mining  company,  an  allega- 
tion in  the  complaint  that  certain  of  the 
plaintiffs,  in  order  to  redeem  the  property 
from  a  sale,  advanced  moneys  for  the  use 
and  benefit  of  the  plaintiffs,  in  consideration 
of  which  it  was  agreed  they  should  hold 
such  interest  in  the  premises  or  moneys  re- 
ceived therefrom  as  the  sum  advanced  bore 
to  the  total  sum  of  the  Judgments,  is  good 
against  a  demurrer  on  the  ground  of  am- 
biguity in  that  it  cannot  be  determined  there- 
from what  interests  such  certain  plaintiffs 
have  in  such  estate. — ^Wilson  v.  Kent,  38  C. 
492,    88   P.   461. 

(d)  In  an  action  for  accounting  against 
a  trustee,  evidence  that  some  of  the  plain- 
tiffs had  assigned  all  interest  in  the  subject- 
matter  of  the  suit  is  admissible,  since  the 
action  must  be  brought  in  the  name  of  the 
real  parties  in  interest,  and  the  action  of  the 
court  in  refusing  to  allow  defendant  to  show 
such  facts  constitutes  freversible  error. — Id. 

(e)  In  an  action  against  a  trustee  for 
money  belonging  to  a  trust   fund   alleged 
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to  have  been  received  and  converted  by  the 
trustee,  the  defendant  was  not  required  to 
plead  payment  before  he  could  show  what 
moneys  he  had  paid  over  under  the  terms  of 
the  trust,  but  such  evidence  was  admissible 
under  a  general  denial. — ^Wheeler  v.  Mayher, 
15  A.  179,  61  P.  623. 

(f)  Where  a  testator  left  his  residuary 
estate  to  his  executors  to  be  by  them  held 
and  managed,  the  Income  therefrom  to  be 
paid  to  his  widow  and  two  sons  during 
their  natural  lives,  and  at  their  death  to 
convey  said  estate  to  his  grandchildren,  the 
county  court  sitting  for  probate  purposes 
would  not  have  jurisdiction  of  an  action  by 
the  grandchildren  against  the  executors,  the 
widow  and  sons,  for  an  accounting  for  losses 
sustained  to  the  estate  by  the  willful  deple- 
tion thereof  by  said  executors  illegally  pay- 
ing out  the  principal  of  the  estate  as  the  in- 
come thereof,  but  such  action  was  properly 
brought  in  the  district  court. — Currier  v. 
Johnson,  19  A.  94,  73  P.  882. 

V.    ESTABLISHMSNT  AND  ENFORCE- 
MENT OF  TRUST. 

(A)     RIGHTS  AND  LIABILITIES  IN 
GENERAL. 

§34.    Establishment  of  existence  of  trust. 

(a)  When  all  the  case  shows  is  that  a 
banker,  as  administrator,  received  trust 
funds  and  misapplied  them,  and  ultimately 
becoming  insolvent,  transferred  his  estate 
to  an  assignee  for  the  benefit  of  creditors, 
the  court  is  powerless  to  declare  any  pref- 
erence in  favor  of  the  administrator  de  honis 
non.— Holden  v.  Piper,  5  A.  71,  37  P.  34. 

(b)  Where  a  patent  has  issued  to  the 
wrong  party  the  only  remedy  to  the  con- 
testor  is  in  equity  to  declare  the  recipient 
a  trustee  for  the  rightful  party. — In  re  Em- 
blen,  161  U.  S.  52. 

§  35.  Persons  against  whom  trust  may  be  en- 
forced, 
(a)  Where  a  husband  bought  and  paid 
for  real  property  and  took  title  in  the  name 
of  his  wife,  one  who  purchased  the  property 
from  the  wife  for  a  valuable  consideration, 
without  notice  of  any  equitable  claim  of  the 
husband,  could  not  be  deprived  of  title  to 
the  property  at  the  suit  of  the  husband  seek- 
ing to  establish  a  resulting  trust. — Rowe  v. 
Johnson,  33  C.  469,  81  P.  268. 

§36.  Reimbursement  of  advances  and  ex- 
penditures, 
(a)  The  beneficiary  in  a  trust  deed 
bought  in  at  the  trustee's  sale  and  then 
perfected  the  possessory  title  by  procuring 
the  state's  patent.  At  the  time  of  taking 
the  trust  deed  he  had  notice  of  an  equitable 
lien.  Held,  that  he  held  title  as  trustee  for 
the  holder  of  this  equitable  lien,  but  subject 
to  the  payment  of  his  own  original  debt. — 
Stewart  v.  McLaughlin,  11  C.  458,  18  P.  619. 

§37.  Right  to  follow  trust  property  or  pro- 
ceeds thereof  in  general, 
(a)  The  mere  wrongful  conversion  of  a 
trust  fund  can  give  the  beneficiary  no  equita- 
ble lien  upon  property  belonging  to  the  trus- 
jtpe  pxXor  to  such  conversion,  nor  upon  assets 


subsequently  acquired  from  sources  entirely 
independent  of  the  fund  or  its  proi^eeds. — 
McClure  v.  La  Plata  County,  19  C.  122,  34 
P.  763. 

(b)  To  warrant  a  recovery  against  the 
assignee  of  an  insolvent  banker  of  money 
realized  by  the  assignor  upon  a  draft  deliv- 
ered to  him  by  the  plaintiff,  on  the  ground 
that  it  was  a  trust  fund,  it  must  clearly  ap- 
pear that  the  draft  was  delivered  to  the 
banker  to  be  collected  for  the  plaintifE,  thus 
constituting  him  an  agent  for  the  purpose; 
that  the  money  was  collected  by  him,  and 
passed  into  the  hands  of  his  assignee. — Mel- 
drum  V.  Henderson,  7  A.  256,  43  P.  148. 

(c)  Where  a  promissory  note  held  in 
trust  was  by  the  trustee  placed  in  the  hands 
of  an  attorney  for  collection,  the  trust  would 
follow  the  money  so  collected,  and  the  attor- 
ney making  the  collection  could  not  apply 
the  same  on  an  individual  indebtedness  of 
the  trustee. — Bottom  v.  Barton,  19  A.  319, 
75  P.  153. 

(d)  If  one  take  unto  himself  a  title 
which  he  has  purchased  with  the  money  of 
another,  he  is  a  trustee  for  the  true  owner, 
who  may  rightfully  follow  the  fund,  wher- 
ever it  may  be  miscarried. — ^First  Nat.  Bank 
V.  Bissell,  4  F.  694;  1  C.  L.  R.  158;  2  McC.  73. 

§  88.    Election  of  remedy. 

(a)  Money  received  by  the  county  treas- 
urer by  virtue  of  his  office  constitutes  a  trust 
fund,  which,  if  diverted  or  misappropriated, 
may  be  recovered  in  an  action  upon  his  bond, 
or  the  county  may  treat  it  as  a  trust  fund, 
and  follow  it  wherever  it  can  be  traced. — 
McClure  v.  La  Plata  County,  19  C.  122,  34 
P.  763. 

§39.    Trust  property   or  funds  mingled 

with  property  or  funds  of  trustee. 

(a)  A  trust  fund  on  death  of  trustee  re- 
mains such,  though  intermingled  with  other 
moneys,  and  does  not  become  general  assets 
of  the  estate  of  trustee.— First  Nat.  Bank  v. 
Hummel,  14  C.  260.  23  P.  986. 

(b)  The  case  is  not  affected  by  the  stat- 
utory provisions  relating  to  wills,  and  the 
administration  of  estates,  for  the  reason  that 
the  fund  in  question  never  belonged  to  the 
deceased,  and  therefore  constituted  no  part 
of  his  estate. — Id. 

(c)  If  one  having  trust  funds  deposits 
the  same  in  a  bank  as  his  own  money,  and 
mingles  it  with  his  other  funds  in  such  a 
manner  that  its  identity  is  lost,  its  trust 
character  is  by  his  own  act  destroyed,  and 
he  cannot,  after  the  banker's  assignment  for 
the  benefit  of  creditors,  follow  it  into  the 
hands  of  the  assignee  and  recover  it  as  a 
trust  fund. — Meldrum  v.  Henderson,  7  A. 
256,  43  P.  148. 

(d)  A  trustee  cannot  convert  himself 
into  a  mere  debtor,  nor  could  the  death  of 
the  trustee  effect  the  change.  And  where 
a  decedent  in  his  lifetime  held  certain  shares 
of  stock  in  trust  for  plaintiff,  his  death  did 
not  change  that  relation.  Neither  did  the 
fact  that  the  identical  certificates,  left  with 
him,  had  been  used  for  his  own  benefit,  if 
he  had  other  certificates  of  the  same  series 
against  which  the  trust  could  be  enforced. — 
Marshall  v.  Marshall,  11  A.  506,  53  P.  617. 
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§40.    Identification  of  property. 

(a)  Whenever  property  held  in  trust  has 
been  misapplied,  it  may,  if  it  can  be  traced, 
be  followed  and  subjected  to  the  use  of  the 
cestui  que  trust;  but  to  entitle  a  trust  cred- 
itor to  a  preference,  it  must  be  satisfactorily 
established  that  the  property  of  the  insolrent 
remaining  for  distribution  includes  the  pro- 
ceeds of  the  trust  estate. — McClure  v.  La 
Plata  County,  19  C.  122,  34  P.  763;  Holden 
V.  Piper,  5  A.  71,  37  P.  34;  Banks  t.  Rice,. 
8  A.  217,  45  P.  615. 

(b)  In  order  to  subject  a  private  estate 
of  a  defaulting  trustee  to  the  payment  of  the 
trust  fund  that  has  been  by  him  wrongfully 
converted,  it  is  not  necessary  to  trace  such 
funds  into  any  particular  property,  but  it 
must  be  clearly  shown  that  it  went  into  and 
was  used  for  the  benefit  of  such  estate. — 
Hopkins  v.  Burr,  24  C.  502,  52  P.  670. 

§  41.    Trust  property  transferred  to  third  per- 
sons. 

(a)  A  bona  fide  purchaser  of  the  legal 
title  from  a  trustee  having  power  to  sell  and 
administer  the  proceeds,  is  not  bound  to  see 
to  the  application  of  the  purchase  money. — 
Learned  v.  Trltch,  6  C.  432. 

(b)  If  the  estate  sought  to  be  charged 
with  a  lien  for  trust  moneys  unlawfully 
diverted  from  the  trust,  was  augmented  by, 
or  received  the  benefit  of  the  trust  moneys, 
or  of  the  property  purchased  therewith,  such 
estate  may  be  impressed  with  a  preferential 
lien;  but  where  the  moneys  improperly  di- 
verted from  the  trust  are  traced  into  a  spe- 
cific property  which  is  worthless,  Uie 
successor,  representing  the  trust,  will  not 
be  permitted  to  waive  his  claim  upon  the 
worthless  investment,  and  assert  a  preferen- 
tial lien  upon  the  general  assets  pertaining 
to  the  estate  of  the  defaulting  trustee. — Cot- 
ting  V.  Berry.  50  C.  217,  114  P.  641. 

(c)  If  it  does  not  appear  on  the  face  of 
a  contract,  or  otherwise,  that  the  trustees 
act  as  agents,  or  in  a  fiduciary  capacity,  it 
is  unnecessary  to  go  beyond  the  terms  of  the 
contract.— Wells  v.  Francis,  7  C.  396,  4  P.  49. 

(B)      ACTIONS. 

§48.    Right  of  action. 

(a)  Lands  were  conveyed  upon  trust  to 
dispose  thereof  and  distribute  the  proceeds 
between  the  trustee  and  the  plaintiffs.  The 
trustee  refusing  to  execute  the  trust,  the 
other  beneficiaries  therein  may,  without  Join- 
ing him,  have. an  action  to  set  aside  a  tax 
title  acquired  by  a  stranger;  and  this  with- 
out calling  upon  the  trustee  to  move  in  the 
premises. — Eagan  v.  Mahoney,  24  A.  286, 
134  P.  166. 

(b)  In  a  patent  to  A.  B.  trustee,  if  in 
fact  a  trust  is  created  it  is  for  the  cestui 
que  trust  and  no  one  else  to  complain  of  its 
non-execution. — Cowell  v.  Colo.  Spgs.  Co., 
100  U.  S.  65,  affg.  3  C.  82. 

§43.    Time  to  sue,  limitations  and  laches. 

(a)  Where  the  rights  of  innocent  pur- 
chasers are  not  involved,  and  a  trustee  who 
has  appropriated  trust  money  to  his  own 
use  is  still  in  possession,  and  full  relief  can 
be  administered  without  injury  to  innocent 
third  parties,  and  the  delay  is  partly  due  to 


the  concealment  by  the  defendant  of  his 
wrongful  acts,  the  court  should  not  refuse 
relief  to  the  beneficiaries  of  the  trust  because 
of  their  laches.— French  v.  Woodrtfff,  25  C. 
339,  64  P.  1015. 

(b)  Where  plaintiff,  a  residuary  legatee, 
was  twenty-two  years  old  at  the  time  of  the 
death  of  the  testator  and  knew  that  she  was 
a  legatee  and  knew  the  executor  and  the 
contents  of  the  will  and  that  defendant  was 
executor  thereof  and  that  under  the  will  the 
executor  was  directed  to  invest  the  legacy 
and  to  pay  her  the  interest  thereon  semi- 
annually for  ten  years  and  then  to  deliver 
the  legacy  to  her,  and  knew  also  that  at  the 
settlement  of  the  estate  it  was  reported  in- 
solvent and  nothing  was  paid  to  the  legatees, 
and  upon  inquiry  could  have  learned  that 
the  executor  soon  after  the  settlement  ol 
the  estate  became  the  owner  of  lands  which 
had  belonged  to  the  estate,  and  for  thirteen 
years  after  the  settlement  of  the  estate  plain- 
tiff made  no  inquiry  as  to  the  condition  of 
the  estate,  during  all  of  which  time  defend- 
ant was  in  possession  of  said  lands,  openly 
claiming  and  exercising  ownership  thereof 
and  expended  much  money  in  improving  the 
same,  and  during  which  time  the  value  of 
said  lands  were  largely  enhanced  partly 
through  defendant's  efforts  and  expenditure 
of  money,  plaintiff  was  guilty  of  such  laches 
as  will  preclude  any  equitable  relief  in  an 
action  against  said  executor. — Woodruff  v. 
Williams,  35  C.  28,  86  P.  90. 

(c)  Where  the  relationship  of  trustee  and 
cestui  que  trust  exists  by  an  express  trust 
and  there  is  no  assertion  of  adverse  claim 
or  ownership  by  the  trustee,  as  a  general 
rule  lapse  of  time  can  constitute  no  bar  to 
relief;  but  where  the  trust  relation  is  repu- 
diated or  the  acts  of  the  parties  or  other  cir- 
cumstances give  rise  to  presumptions  unfa- 
vorable to  its  continuance,  in  all  such  cases 
a  court  of  equity  will  refuse  relief  on  the 
ground  of  lapse  of  time. — Id. 

(d)  Absence  or  residence  remote  from 
the  scene  of  the  transaction  complained  of 
cannot  excuse  laches. — Id. 

(e)  Persons  claiming  that  defendant 
holds  land  subject  to  a  trust  in  favor  of  such 
of  the  plaintiffs  as  are  living  at  the  death 
of  A,  cannot  maintain  a  suit  to  have  the 
question  of  the  existence  or  non-existence  of 
a  trust  declared,  or  to  have  the  rents  and 
profits  impounded  for  their  benefit  until  A 
dies,  as,  until  such  time,  it  cannot  be  deter- 
mined whether  any  of  them  will  be  living. — 
Allen  V.  White,  36  C.  39,  85  P.  695. 

(f)  Where  a  father  attempts  to  enforce 
a  resulting  trust  against  the  heirs  of  his 
daughter  seventeen  years  after  the  making 
of  the  deed  to  his  daughter  and  fourteen 
years  after  her  death,  his  laches,  if  not 
enough  to  estop  him  from  asserting  his 
claim,  was  sufficient  to  conclusively  rebut 
any  possible  presumption  that  he  intended 
a  trust  for  his  own  benefit — Doll  v.  Gifford, 
13  A.  67.  66  P.  676. 

(g)  Plaintiff  brought  action  to  compel 
defendants  to  transfer  to  him  certain  shares 
in  a  mining  company,  and  alleged  that  plain- 
tiff and  defendants  entered  into  an  agree- 
ment in  writing  to  organize  a  mining  corpo- 
ration, certain  of  the  shares  to  be  retained 
in  the  treasury  of  the  company  and  the  bal- 
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ance  to  be  distributed  amongst  the  parties 
to  the  contract;  that  a  certain  number  of 
shares  were  to  be  allotted  to  plaintiff  in  con- 
sideration of  services  already  rendered  by 
him  to  the  other  parties,  and  services  tQ  be 
rendered  to  the  corporation;  that  a  certifi- 
cate of  incorporation  was  prepared  in  con- 
formity with  the  agreement  and  was  exe- 
cuted by  all  the  parties;  that  certain  of  the 
defendants  executed  to  plaintiff  as  trustee  a 
deed  to  their  mining  property  to  be  by  him 
conveyed  to  the  corporation  upon  the  issue 
and  delivery  to  him  of  the  entire  stock  of 
the  corporation  in  trust  for  the  parties  enti- 
tled to  it;  that  plaintiff  delivered  the  agree- 
ment, certificate  and  deed  to  an  attorney 
who  was  acting  for  all  the  parties;  that  de- 
fendants, without  the  knowledge  or  consent 
of  plaintiff,  obtained  possession  of  the  papers 
left  with  the  attorney  and  destroyed  or  con- 
cealed them  and  made  another  agreement 
amongst  themselves  leaving  plaintiff  out  and 
executed  another  certificate  of  incorporation 
the  same  as  the  first,  except  it  did  not  con- 
tain plaintiffs  name,  and  perfected  the  or- 
ganization of  the  company,  dividing  the 
stock  not  placed  in  the  treasury,  including 
the  shares  to  which  plaintiff  was  entitled, 
amongst  themselves.  Held  that  the  cause  of 
action  stated  is  not  one  for  relief  on  the 
ground  of  fraud  that  would  be  barred  in 
three  years  under  sec.  12  of  the  statute  of 
limitation  (Mills'  Ann.  Stats.,  sec.  2911)  but 
is  one  arising  out  of  a  trust  relation  and  is 
subject  to  sec.  13  of  the  statute  of  limitation 
(Mills'  Ann.  Stats.,  sec.  2912).— Farris  v. 
Wirt,  16  A.  1,  63  P.  94<6. 

(h)  Where  a  principal,  being  unable  to 
reimburse  his  agent  for  expenditures  made 
in  acquiring  title  to  real  estate  for  the  pur- 
pose of  protecting  the  principal's  interest 
therein,  receives  a  payment  from  the  agent, 
and  gives  him  a  receipt  in  full  of  all  de- 
mands, for  the  purpose  of  settling  the  whole 
transaction,  he  cannot,  after  remaining  silent 
for  12  years  without  pffering  to  return  the 
money,  assert  any  claim  to  the  property  on 
the  theory  that  the  agent  continued  to  hold 
it  in  trust  for  him. — Curtis  v.  Newton,  58 
F.  495. 

(i)  Laches  and  the  statute  apply  to 
trusts  where  the  trust  has  been  repudiated 
to  the  knowledge  of  the  cestui  que  trust — 
Swift  V.  Smith,  79  F.  709. 

§44.    (Conditions  precedent. 

(a)  The  holder  of  a  certificate  of  pur- 
chase of  state  land  deposited  the  certificate 
with  defendant,  to  whom  he  had  given  his 
note,  and  signed  a  memorandum  that,  if  he 
should  fail  to  pay  the  note,  the  certificate 
should  be  assigned  to  defendant — and  after- 
ward conveyed  the  premises  in  trust  to  se- 
cure the  payment  of  a  note  to  plaintiff,*whp 
had  notice  that  defendant  held  the  certificate 
as  security  for  his  note.  On  default  in  pay- 
ment of  plaintiffs  note  the  trustee  sold  the 
premises  to  plaintiff,  after  which  the  certifi- 
cate was  assigned  to  defendant,  who  had 
notice  of  the  trust  deed  and  sale  thereunder, 
and  to  whom  a  patent  was  issued:  Held^ 
that  defendant  held  his  title  in  trust  for 
plaintiff,  but  that  plaintiff  could  enforce  a 
conveyance  only  on  payment  of  defendant's 


demand. — Stewart  v.  McLaughlin,  11  C.  458, 
18  P.  619. 

§  45.    Defenses. 

(a)  That  the  complaint  does  not  show 
that  plaintiff  could  not  have  obtained  from 
one  of  the  other  obligors  in  the  bond,  who 
had  not  conveyed  to  defendant,  the  one- 
eighth  interest  in  the  mine  which  she  had  in 
the  bond  and  lease,  is  not  a  tenable  objec- 
tion. If  defendant  has  in  his  own  name 
the  legal  title  which  he  should  convey  to 
plaintiff,  it  is  no  defense  that  plaintiff  might 
obtain  the  same  interest  from  another. — 
Canfleld  v.  Jeannotte,  31  C.  292,  72  P.  1062. 

(b)  The  fact  that  the  complaint  shows 
that  the  contract  embraced  in  the  bond  was 
entire  and  that  the  obligors  could  not  be  re- 
quired to  convey  less  than  the  whole  prop- 
erty is  not  an  objection  that  defendant  can 
interpose.  If  he  had  violated  any  duty  that 
grew  out  of  his  relationship  to  plaintiff  he 
may  not  avail  himself  of  a  defense  that 
might  be  good  to  an  obligor  in  the  bond. — 
Id. 

§46.    Parties. 

(a)  Where  conspiracy  and  fraud  are  as- 
serted against  a  cestui  que  trust  and  his 
title  is  questioned,  it  is  error  to  adjudicate 
his  rights  without  making  him  a  party  to 
the  suit — Seymour  v.  Fisher,  16  C.  188,  27 
P.  240. 

§47.    Pleading. 

(a)  Where  property  has  been  conveyed 
by  an  alleged  trustee,  a  bill  in  equity  is  de- 
murrable that  does  not  state  that  the  pur- 
chaser had  notice  of  the  claims  and  equities 
of  the  plaintiff.— De  Mares  v.  Gilpin,  15  C. 
76,  24  P.  568. 

(b)  In  an  action  to  have  defendant  ad- 
judged to  hold  an  undivided  one-eighth  in- 
terest in  a  mine  in  trust  for  plaintiff  the 
complaint  alleged  that  plaintiff,  defendant 
and  others  were  co-obligees  and  co-lessees  in 
a  bond  and  lease  for  a  mining  claim,  plain- 
tiff's interest  therein  being  an  undivided  one- 
eighth.  That  plaintiff  being  compelled  to 
leave  the  state  before  the  expiration  of  the 
term  of  the  lease  and  bond,  appointed  de- 
fendant her  agent  to  represent  her  interest 
in  the  bond  and  lease,  which  agency  defend- 
ant accepted  and  agreed  to  keep  her  advised 
with  reference  thereto.  That  before  plain- 
tiff left  the  state  she  and  defendant  agreed 
to  continue  to  develop  the  mine  under  the 
bond  and  lease  and  to  purchase  at  the  stipu- 
lated price  before  the  expiration  of  the  term. 
That  before  the  expiration  of  the  term  de- 
fendant conspired  with  others  to  defraud 
plaintiff  out  of  her  interest  in  the  mine  and 
purchased  from  one  of  the  obligors  of  the 
bond  an  undivided  three-eighths  of  the  mine 
at  the  same  proportionate  price  agreed  to  be 
paid  in  the  bond.  That  defendant  failed  to 
advise  plaintiff  what  was  being  done  in  the 
matter  and  in  pursuance  of  said  conspiracy 
permitted  the  option  to  expire.  That  the 
purchase  by  defendant  was  made  In  compli- 
ance with  the  terms  of  the  bond  and  included 
plaintiff's  one-eighth  interest  therein.  That 
before  beginning  the  action  and  within  the 
proper  time  plaintiff  tendered  to  defendant 
the  entire  sum  which  defendant  had  paid  out 
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for  her  and  demanded  a  conveyance  of  said 
one-eighth  interest  which  defendant  refused. 
Held,  that  the  complaint  states  a  cause  of 
action  and  that  it  was  error  to  sustain  a 
general  demurrer  thereto. — Canfleld  t.  Jean- 
notte,  31  C.  292,  72  P.  1062. 

(o)  Where  a  complaint  seeking  to  enforce 
a  resulting  trust  shows  upon  its  face  that 
the  party  in  whose  name  title  was  taken  was 
the  daughter  of  the  person  furnishing  the 
purchase  money  and  who  is  seeking  to  en- 
force the  trust,  it  is  not  necessary  to  plead 
in  the  answer  that  a  gift  or  advancement 
was  intended,  as  that  issue  is  raised  by  the 
complaint — Doll  v.  Gilford,  13  A.  67,  56  P. 
676. 

(d)  A  bill  to  establish  a  trust  in  lands 
need  not  show  that  the  contract  or  promise 
upon  which  plaintiff  relies  is  evidenced  by 
any  writing.  As  against  a  general  demurrer 
it  will  be  assumed,  nothing  to  the  contrary 
appearing  in  the  complaint,  that  plaintiff 
will  prove  a  writing. — Berry  v.  French,  24 
A.   617,  519,  135  P.   985. 

§  48.    Evidence. 

(a)  The  payment  of  taxes  and  the  re- 
demption of  the  land  from  tax  sales  by  the 
trustee,  being  consistent  with  his  duty,  do 
not  evidence  a  repudiation  of  his  trust. — 
Warren  v.  Adams,  19  C.  515,  36  P.  604. 

§  48.    Scope  and  extent  of  relief. 

(a)  Where  relief  is  sought  upon  the 
ground  that  respondents  have  obtained  from 
the  probate  Judge  the  legal  title  which  of 
right  belongs  to  complainant,  the  decree  of 
the  court  may  provide  for  transferring  the 
title  to  the  latter  by  deed,  to  be  executed 
by  respondents,  and  in  default  thereof  by  a 
master. — Clayton  v.  Spencer,  2  C.  378. 

(b)  Equity,  while  it  follows  the  law,  will 
never  lose  sight  of  the  rights  of  all  parties 
in  interest  before  it,  and  will  not  administer 
a  trust  piecemeal. — Learned  v.  Tritch,  6  C. 
432. 

(c)  One  seeking  to  enforce  a  resulting 
trust  against  the  heirs  of  the  alleged  trustee 
must  recover  against  all  or  none. — Doll  v. 
Glfford,  13  A.  67.  56  P.  676. 

(d)  The  beneficiaries  in  a  trust  in  lands 
permitted  to  demand  in  one  action  the  exe- 
cution of  the  trust,  and  the  annulment  of  a 
tax  title  held  by  a  stranger. — Eagan  v.  Ma- 
honey,  24  A.  285,  134  P.  156. 

TUNNELS. 

See  ''Mines  and  Minerals,"  sees.  120-127. 

TURNPIKES  AND  TOLL  ROADS. 

81.    Character  of  road  as  highway, 

§  2.     Oovemment  grants. 

§  3.  Right  of  toay  and  other  interests  in 
land, 

§  4.    Sale  or  transfer, 

8  5.  Termination  and  forfeiture  of  fran- 
chise. 

8  6.    Regulation, 

Evidence  in  guo  warranto  against,  see  "Quo 
Warranto,"  sees.  16,  17. 


§  1.    Character  of  road  as  highway. 

(a)  A  toll  road  is  a  public  highway.— 
Virginia  Canon  Toll  Road  Co.  v.  People,  22 
C.  429,  45  P.  898. 

§8.    Government  grants. 

(a)  Sec.  2477,  U.  S.  Rev.  Stat,  grants 
the  right  of  way  for  the  construction  of  high- 
ways over  public  lands  not  reserved  to  public 
uses.— Estes  Park  Toll  Road  Co.  v.  Edwards. 
3  A.  74,  32  P.  549. 

(b)  The  construction  of  a  toll  road  over 
public  lands  is  an  acceptance  of  the  grant, 
and  is  all  that  Is  necessary  to  pass  the  gov- 
ernment title  to  the  right  of  way,  subject 
to  defeasance  in  case  of  abandonment. — Id. 

(c)  After  the  grant  takes  effect,  the  way 
so  appropriated  ceases  to  be  a  portion  of  the 
public  domain,  and  becomes  the  property  of 
the  road  company. — Id. 

§  8.    Right  of  way  and  other  interests  in  land. 

(a)  The  fact  that  the  county  commis- 
sioners have  supervisory  control  to  regulate 
the  tolls  to  be  collected,  neither  divests,  de- 
fines nor  modifies  the  ownership  of  the  road 
company  in  the  right  of  way. — Estes  Park 
Toll  Road  Co.  v.  Edwards,  3  A.  74,  32  P.  549. 

(b)  The  roadbed  and  right  of  way  of  a 
toll  company  is  property  and  subject  to  tax- 
ition. — Estes  Park  Toll  Road  Co.  v.  Edwards, 
3  A.  74,  32  P.  549. 

(c)  There  is  nothing  in  the  language  of 
the  act  concerning  road  companies  to  indi- 
cate an  intention  on  the  part  of  the  legisla- 
ture, that  upon  the  location  of  the  road,  the 
right  of  the  company  in  respect  to  its  right 
of  way  relates  back  to  the  filing  of  the 
articles  of  incorporation,  and  that  settlers 
subsequent  to  that  date,  although  prior  to 
the  location  of  the  road,  take  thei^  lands 
subject  to  the  company's  right  of  way. — 
Ridden  V.  Animas  Canon  Toll  Road  Co.,  5  C. 
230. 

§  4.    Sale  or  transfer. 

(a)  The  primary  franchise  of  an  incor- 
porated company  to  be  a  corporation  can- 
not be  alienated  without  legislative  permis- 
sion; yet,  it  seems  that  the  franchise  of  a 
toll  road  company  to  exact  tolls  may  be 
transferred  in  connection  with  an  assign- 
ment of  the  tangible  property  of  the  cor- 
poration when  that  property  can  be  fully 
enjoyed  by  the  grantee  only  by  the  exercise 
of  such  secondary  franchise. — ^Virginia 
Canon  Toll  Road  Co.  v.  People,  22  C.  429, 
45  P.  398. 

§5.    Termination  and  forfeiture  of  franchise. 

(a)  The  corporate  life  of  a  toll  road 
ceases  at  the  expiration  of  the  statutory 
period  of  twenty  years. — ^Virginia  Canon  Toll 
Road  Co.  V.  People,  22  C.  429,  45  P.  398. 

(b)  When  the  right  to  collect  tolls  ceases 
with  the  expiration  of  the  term  of  the  cor- 
poration constructing  the  road,  the  public 
may  use  the  highway  without  charge. — ^Vlr- 
pinia  Canon  Toll  Road  Co.  v.  People,  22  C. 
429,  45  P.  398. 

(c)  After  its  statutory  life  time  has 
elapsed,  the  franchises  do  not  exist,  and  a 
new  company  previously  organized  to  pur- 
chase such  franchises,  and  to  which  they 
may  have  been  transferred,  can  no  longer 


Digitized  by 


Google 


3863       TURNPIKES  AND  TOLL  ROADS— USE  AND  OCCUPATION       3864 


exercise  them.— Virginia  Canon  ToU  Road 
Co.  V.  People.  22  C.  429,  45  P.  398. 

(d)  Where  a  toll  road  company  located 
a  considerable  part  of  its  road  upon  and 
along  a  previously  existing  toll  road  which 
at  the  time  had  been  abandoned  by  the 
former  toll  road  company  for  a  period  of 
more  than  fourteen  months  and  which  had 
been  repaired  and  traveled  by  persons  living 
in  the  vicinity,  the  location  was  in  violation 
of  law  (Mills  Ann.  Stat,  sec.  563)  and  the 
company  thereby  forfeited  its  franchise  and 
right  to  collect  tolls  from  persons  traveling 
upon  such  road. — ^Lyons  ft  Estes  Park  Toll 
Road  Co.  V.  People,  29  C.  434,  68  P.  275. 

§  6.    Regulation. 

(a)  The  neglect  of  the  board  of  county 
commissioners  to  keep  a  record  of  its  ac- 
tion in  prescribing  rate  of  toll  to  be  collected, 
cannot  prejudice  the  right  of  an  incorporated 
company  to  collect  tolls. — Georgetown  A 
Silver  Plume  Road  Co.  v.  Hutchinson,  4  C. 
50. 

(b)  A  toll  road  company  organized  under 
the  incorporation  act  of  1864  (Laws  1864, 
p.  66,  sec.  28),  may  not  establish  and  collect 
tolls  at  two  gates  distant  less  than  ten  miles 
from  each  other.— Central  A  G.  Road  Co.  v. 
People,  5  C.  39. 

(c)  The  power  of  collecting  tolls  is  a 
part  of  the  sovereignty  of  the  state,  which 
the  legislature  may  delegate  in  return  for  a 
supposed  public  good  with  such  restrictions 
as  it  may  see  fit  to  impose,  and  the  grantee 
takes  subject  to  all  such  limitations. — ^Vir- 
ginia Canon  Toll  Road  Co.  v.  People,  22  C. 
429,  45  P.  398. 

ITLTKA  VIRES. 

Expenditures  of  bank,  see  "Banks  and  Bank- 
ing," sec.  10. 

Effect  of  corporate  acts,  see  "Corporations," 
sec  180. 

UNCERTAINTY. 

As  ground  of  demurrer,  see  "Pleading,"  sec. 
129. 

X7NDUE  INFLUENCE. 

See  "Wills,"  sees.  12-16. 

UNITED  STATES. 

§  1.    Construction  of  statute, 
§  2.    Mill  sites  upon  public  land. 

Mining  locations  on  public  land,  see  "Mines 
and  Mining." 

Acquisition  of  government  land,  see  "Public 
Lands." 

Rights  to  water  on  government  land,  see 
"Waters." 

Statute  of  limitations  as  against,  see  "Limi- 
tation of  Actions,"  sec  6. 

§1.    Construction  of  statute. 

(a)  The  act  of  congress  of  Feb.  24th,  1905 
(33  Stat,  part  1,  811),  has  not  the  effect 
to  take  away  the  action  given  by  the  act  of 
August  13,  1894  (28  Stat.  278),  upon  the 
bond  of  a  contractor  for  public  work,  to 
one  who  has  provided  labor  or  material  for 


the  work.  Eiven  conceding  the  power  of 
congress,  the  statute  is  not  susceptible  of  a 
construction  which  will  give  it  retrospective 
effect— United  States  v.  McPhee,  51  C.  432, 
118  P.  996. 

§  2.    Mill  sites  upon  pnUic  land. 

(a)  A  mill  site  cannot  be  located  and  pat- 
ented upon  mineral  land  containing  valuable 
mineral,  whether  such  mill  site  be  located 
and  patented  in  ccmnection  with  a  lode  claim 
or  whether  it  be  located  by  a  person  not 
owning  a  mine  in  connection  therewith. — 
Cleary  v.  Skiffich,  28  C.  362,  65  P.  59. 

(b)  Where  the  rules  adopted  by  a  mining 
district  and  which  were  approved  by  the  ter- 
ritorial legislature  authorized  the  location  of 
mill  sites  without  regard  to  the  character  of 
the  land  on  which  such  sites  were  located, 
such  rules  are  inconsistent  with  the  laws  of 
the  United  States  which  provide  that  mill 
sites  can  only  be  located  upon  non-mineral 
lands,  and  so  far  as  such  inconsistency  exists 
the  rules  and  act  of  the  territorial  legislature 
must  yield  to  the  act  of  congress. — Id. 

UNITED  STATES  COXTRTS. 

See  "Courts,"  sec  187. 

X7NIVEBSIT7  PUND. 

See  "Colleges  and  Universities,"  sec  3. 

UNLAWFUL  DETAINER. 

Action    by    landlord,    see    "Landlord    and 
Tenant,"  sec  66. 

UNLIQUIDATED  DEMANDS. 

Not  subject  of  set-off,  see  "Set-off  and  Coun- 
terclaim," sec  13. 

UNMARRIED  PERSONS. 

Exemption  of,  see  "Exempticms,"  sec.  4. 

ITNNECESSAR7  QXTESTIONS. 

Decisions  on  appeal,  see  "Appeal  and  Error," 
sec.  359. 

UNPROPESSIONAL  CONDUCT. 

As  ground  for  disbarment,  see  "Attorney  and 
Client,"  sec  17. 

USE  AND  OCCUPATION. 

$  1.    Nature  and  grounds  of  obligation. 
§  2.    Actions, 

§1.    Nature  and  grounds  of  obligation. 

(a)  Plaintiff  sold  and  delivered  to  de- 
fendant a  warehouse  which,  by  contract,  was 
personal  property;  defendant  used  and  en- 
Joyed  the  same  for  a  time,  but  failed  to  pay 
the  purchase  price;  plaintiff  then  resold  and 
delivered  the  building  to  a  third  party; 
held,  that  the  plainitff  was  not  entitled  to 
rent  for  use  and  occupation. — ^Denver  Trans- 
fer Co.  V.  Swem,  8  C.  Ill,  5  P.  836. 

§  2.    Actions. 

(a)  An  action  for  use  and  occupation  can- 
not be  maintained,  except  where  the  relation 
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of  landlord  and  tenant  has  existed  between 
the  parties.  Unless  there  has  been  an  agree- 
ment express  or  implied,  from  which  an  ob- 
ligation to  pay  for  the  use  of  the  premises 
can  be  inferred,  some  other  remedy  than 
an  action  for  rent,  or  for  use  and  occupation, 
must  be  resorted  to. — ^Hennessey  v.  Hoag, 
16  C.  460,  27  P.  1061. 

(b)  Defendant's  ancestor,  having  con- 
veyed certain  premises  to  plaintiff,  after- 
wards instituted  an  action  to  annul  the  con- 
veyance, as  obtained  by  fraud.  By  the  final 
decree  of  the  district  court,  the  conveyance 
was  sustained.  Pending  this  action  defend- 
ant occupied  the  premises.  She  was  held 
liable  to  plaintiff  for  the  reasonable  value  of 
such  occupancy. — Nathan  v.  Grouse,  24  A. 
32,  131  P.  287. 

(c)  The  owner  of  lands  occupied  by  an- 
other under  a  false  claim  of  right  is  not 
under  any  requirement  to  make  demand  for 
rents,  as  a  condition  precedent  to  an  action 
for  use  and  occupation. — Id. 

USUBY. 

S  1.    What  Jaw  governs. 
S2.    Nature  and  subject-matter, 
'  §  3.    Compound  interest, 

§  1.    What  law  governs. 

(a)  There  is  no  statute  in  Colorado  on 
the  subject  of  usury,  and  parties  may  con- 
tract for  any  rate  of  interest  they  choos^, 
provided  such  interest  be  intended  as  com- 
pensation for  the  use  of  the  money,  and 
not  as  a  penalty  for  its  non-payment  when 
due.— Buckingham  v.  Orr,  6  C.  687. 

(b)  Parties  may  lawfully  stipulate  for 
the  payment  of  interest,  according  to  the  law 
of  the  place  of  payment  Interest  may  be 
recovered  accordingly,  although  the  contract 
be  unlawful  by  the  laws  of  the  state  where 
the  contract  was  made.— Baxter  v.  Beckwith, 
26   A.   322,   137   P.   901. 

§2.    Nature  and  subject-matter. 

(a)  Interest  on  a  note  at  ten  per  cent  a 
month  is  not  usurious  nor  so  excessive  as  to 
be  treated  as  a  penalty. — Browne  v.  Stock, 
2  C.  78.    But  see  Morgan  v.  Dod,  3  C.  556. 

(b)  National  banks  in  this  state  may  col- 
lect interest  upon  loans  at  any  agreed  rate. 
—Rockwell  V.  Farmers'  Nat.  Bank,  4  A.  562, 
36  P.  905. 

§8.    Compound  interest. 

(a)  A  provision  in  the  contract  for  the 
payment  of  compound  interest  does  not  ren- 
der the  entire  contract  usurious  and  void. 
Courts  simply  decline  to  enforce  payment 
of  the  interest  upon  interest. — Hochmark  v. 
Richler,  16  C.  263,  26  P.  818. 

VACANCIES. 

In  state  offices,  see  /'States,"  sec  21. 

VACATION. 

Of  award,  see  "Arbitration  and  Award,"  sec 

11. 
Of  divorce  decree,  see  "Divorce,"  sec  30. 
Of  streets,  see  "Municipal  Corporations,"  sec. 

201. 


Of  patent  to  mining  claim,  see  "Mines  and 

Minerals,"  sec.  186. 
Of  decree  adjudicating  priorities  to  water, 

see  "Waters,"  sec  201. 

VACATION  OF  JUDOHENT. 

Review  of  order,  see  "Appeal  and  Error," 
sec  36. 

Effect  of  motion  on  right  to  appeal,  see  "Ap- 
peal and  Error,"  sec  142. 

Review  of  lower  court's  discretion,  see  "Ap- 
peal and  Error,"  sec.  426. 

In  appellate  court,  see  "Appeal  and  Error," 
sec  635. 

VAUDITT. 

See  "Bills  and  Notes,"  sees.  33,  34. 

Of  assignment  of  claim,  see  "Assignments," 

sees.  20,  21. 
Of  assignments  for  benefit  of  creditors,  see 

"Assignments  for  Benefit  of  Creditors,"  I. 
Of    chattel    mortgage,    see    "Chattel    Mort- 
gages," sees.  20-27. 
Of  assent  to  contract,  see  "Contracts,"  sees. 

48-54. 
Of  ordinances,  see  "Municipal  Corporations," 

sec  61. 
Of  deed  of  town  site  trustee,  see  "Public 

Lands,"  sec.  36. 
Of  receiver's   certificates,    see   "Receivers," 

sec.  16. 
Of  state  warrants,  see  "States,"  sec  41. 
Of  acts  relating  to  more  than  one  subject,  see 

"Statutes,"  sec  49. 
Of  tax  deeds  in  general,  see  "Taxaticm,"  sec. 

162. 

VALUATION. 

Of  property  for  assessment  of  taxes,  see 
"Taxation,"  sec  60. 

VALUE. 

Limits    of    jurisdiction,    see    "Appeal    and 

Error,"  II  (C). 
When  necessary  to  allege  and  prove  in  trial 

for  larceny,  see  "Larceny,"  sec  6. 

VARIANCE. 

See  "Assumpsit,  Action  of,"  sec.  9,  "Bills  and 
Notes,"  sec  161,  "Bona  Fide  Purchaser," 
sec  12,  "Cancellation  of  Instruments,"  sec 
12,  and  under  particular  subjects. 

Review  of  decisicm  dependent  on  objection  in 
lower  court,  see  "Appeal  and  Error,"  sec 
79. 

Rulings  of  trial  court  when  harmless  error, 
see  "Appeal  and  Error,"  sec  489. 

In  action  on  note,  see  "Bills  and  Notes," 
sec  151. 

In  information  for  burglary,  see  "Burglary," 
sec.  2. 

Breach  of  contract,  see  "Contracts,"  sec  178. 

In  suit  against  directors,  see  "Corporaticms," 
sec  168. 

In  actions  of  ejectment,  see  "Ejectment," 
sec  24. 

Between  allegations  and  proof,  see  "Plead- 
ing," sees.  255-262. 
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VEHIOLES. 

Selection  and  fornishlng,  see  "Carriers,"  sec. 
17. 

VEEN. 

Mineral  rein  defined,  see  "Mines  and  Min- 
erals," sec.  18. 

VENDOR  AND  PURCHASER. 

I.  Requisites  and  Validitt  of  Contract. 

S   1.    Sale  distinffuished  from  other  tran^ 

actions. 
S    2.    CoMideration. 

§   3.    Offer  to  sell  and  acceptance  thereof. 
S   4.    Options  and  exercise  thereof. 
f   6.    Written  contracts  in  general. 
S   6.    Contracts  try  correspondence. 
%   7.    Misrepresentation    and    fraud     by 

vendor. 
I   8.    Estoppel  or  waiver. 

II.  Construction   and  Operation   of  Con- 

tract. 

S    9.    Provisions  of  written  contracts  in 

general. 
S 10.    Subject  matter. 

§  11.    Descripti&n  of  property. 

S  12.    Purchase  money. 

§  13.    Time  of  performance  and  payment. 

1 14. Time  as  of  the  essence  of  the 

contract. 

III.  Modification   or   Rescission   of   Con- 

tract. 

§  16.  Modiflcaiion   by   subsequent   agree- 
ment. 

S  16.  Right  to  rescind. 

%  17.  Defect  in  title. 

§  18.  Election  to  rescind  and  notice. 

§  19.  Conditions  precedent. 

\  20.  Estoppel  or  toaiver. 

§  21.  Actions  for  rescission,  in  general. 

§  22.  Trial  and  damages. 

IV.  Performance  of  Contract. 
§  23.    Obligation  to  convey. 

S  24.    Incumbrances  and  charges. 
§  25.    Abstract  of  title. 
§  26.     Tender. 

1 27.    Payment   of  purchase   money — for- 
feiture. 

V.  Rights  and  Liabilities  of  Parties, 
(a)     as  to  each  other. 

§  28.    Acquisition  or  assertion  of  adverse 
title  or  claim. 

I  29.    Possession  or  control  of  property. 

§  30.    Rents  and  profits. 

§  31.    Taxes  and  assessments. 

S  32.    Dealings  and  transactions  between 
parties. 
(r)     as  to  third  persons  in  general. 

i  38.    Incumbrances  and  charges  on  prop- 
erty before  contract. 

§  34.    Assignees  of  contract  or  bond  for 
title. 

(C)       BONA  FIDE  PURCHASERS. 

§  35.    Mode  and  form  of  conveyance,  quit- 
claim. 
i  36.    Notice  in  general. 


5  37.    Actual  notice. 

138.    Constructive  notice,  and  facts 

putting  on  inquiry. 

S  39.    Recitals  in  conveyance. 

§40.    Records. 

S  41.    Possession. 

§  42.  Failure  to  record  deed  or  other  in- 
strument. 

f  43.  Title  and  rights  acquired  by  bona 
fide  purchasers  and  equities  and 
defenses  against  them. 

§44.  Evidence  as  to  purchase  in  good 
faith. 

VI.  Remedies  of  Vendor. 

(a)  uen  and  recovery  of  land. 
§  46.    What  law  governs. 

S  46.  Creation  of  lien  in  general. 

§47.  Equitable  lien. 

§48.  Waiver,  loss,  or  discharge  of  lien. 

§  49.  Enforcement  of  lien. 

§50.  Nature  and  form  of  remedy. 

§  51.  Conditions  precedents 

§  52.  Defenses — counterclaim. 

§53.  Pleading. 

§54.  Judgment  or  decree. 

§  56.  Actions  for  recovery  of  possession. 

(b)  ACTIONS  FOR  PURCHASE  MONET. 

§56.    Defenses,  in  general. 
§67.    Judgment. 

VII.  Remedies  of  Purchaser. 
§  68.    Election  of  remedies. 

§  69.    Recovery  of  purchase  money. 
§60.    Waiver  of  right. 
§  61.    Scope  of  relief. 

Purchaser  not  bound  to  see  to  application  of 
money  in  sale  by  guardian,  see  "Guardian 
and  Ward,"  sec  7. 

Restraint  of  sale  of  real  estate,  see  "Injunc- 
tions," sec.  15. 

Effect  of  lis  pendens  as  notice  to  purchaser, 
see  'Tiis  Pendens,"  sec  4. 

Effect  of  lis  pendens  upon  purchaser,  see 
"Lis  Pendens,"  sees.  7-9. 

Joint  assent  to  ocmstruction  of  improyement 
will  sustain  lien,  see  "Mechanics'  Liens/' 
sec  47. 

Purchase  of  prior  incumbrance  not  a  merger, 
see  "Merger."  sec  1. 

Right  of  vendee  of  mortgaged  property,  see 
"Mortgages,"  sec  39. 

Title  of  vendee  at  trustee's  sale,  see  "Mort- 
gages," sec  75. 

Cancellation  of  contract  and  quieting  title, 
see  "Quieting  Title,"  sec.  3. 

Liabilities  under  purchase  of  railroad,  see 
"Railroads,"  sec.  22. 

Purchase  of  outstanding  title  by  co-tenant, 
see  "Tenancy  in  Common,"  sec  7. 

Trustee  acting  in  both  capacities,  see 
"Trusts,"  sec  30. 

L    REQUISITES  AND  VALIDITY  OP 
CONTRACT. 

§1.  Sale  distinguished  from  other  transac- 
tions, 
(a)  Plaintiff  agreed  in  writing  to  sell 
defendant  lands  described  therein,  subject  to 
the  approval  of  the  owner,  and  the  agree- 
ment named  the  grantor  and  grantee  and 
acknowledged  an  advance  payment,  and  de- 
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fendant,  in  signing  the  agreement,  referred 
to  it  as  a  contract  of  sale.  Held,  that  such 
transaction  constitutes  a  sale,  and  the  agree- 
ment does  not  make  plaintiffs  defendant's 
agents.— Cartwright  v.  RufBn,  43  C.  377.  96 
P.  261. 

(b)  The  owners  of  a  mining  claim  exe- 
cuted a  writing,  which,  after  reciting  that 
they  were  "desirous  to  sell"  the  same,  and 
that  one  Gordon  "has  agreed  to  purchase, 
etc.,"  contained  provisions  that  Gordon 
"agrees  to  pay  for  said  premises"  a  price 
named,  at  certain  date  set  down;  that  Gor- 
don was  to  assume  possession,  and  perform 
certain  work  of  development;  promptly  pay 
for  all  labor  and  supplies;  and  report 
monthly  to  the  representatives  of  the  owners 
the  amount  of  work  done,  ore  shipped,  etc. 
Held,  that  though  Gordon,  by  the  terms  of 
the  writing,  was  required  to  pay  certain 
royalties  upon  the  ores  produced,  to  be  ap- 
plied upon  purchase  money,  the  relation 
of  the  parties  was  that  of  vendor  and  vendee 
and  not  that  of  lessor  and  lessee. — ^Pike  v. 
Empfleld,  21  A.  161,  120  P.  1054. 

(c)  The  defendant  being  the  owner  of  a 
section  of  land,  subscribed  a  writing  describ- 
ing it,  giving  the  acreage,  and  containing  the 
words,  "Terms  of  sale,  one-half  cash,  balance 
one  and  two  years.  Lowest  amount  to  bind 
the  bargain,  $600,"  agreeing  further  to  fur- 
nish an  abstract  of  title,  and  make  a  war- 
ranty deed,  etc.  These  provisions  were  fol 
lowed  by  authority  to  the  plaintiffs  to  sell 
the  land,  fixing  the  commission,  and  a  state- 
ment that  plaintiffs  would  "use  their  best 
efforts,  at  their  own  expense,  to  dispose  of 
said  land."  The  paper  was  not  signed  by 
plaintiffs.  Held,  in  the  nlature  of  an  employ- 
ment, rather  than  a  contract  of  sale. — Baum 
V.  Concord  Land  A  Imp.  Co.,  24  A.  397,  133  P. 
760.  ^    ^ 

(d)  A  receipt  for  money  as  part  of  the 
purchase  price  of  lands  described,  bearing 
the  signature  of  the  vendors  only,  held  a 
mere  option  and  not  a  contract  for  the  sale 
of  land.— Hessell  v.  Neal,  25  A  300,  137  P. 
72. 

§  8.    Consideration. 

(a)  Where  an  option  to  purchase  realty 
for  $950  recited  a  consideration  of  $1,  the 
sum,  if  actually  advanced,  would  be  merely 
nominal,  and  would  not  alone  constitute  the 
"proper"  or  "fair"  consideration  usually  con- 
sidered essential  to  a  suit  for  specific  per- 
formance—Rude V.  Levy,  43  C.  482,  96  P. 
560. 

§  8.    Offer  to  sell  and  acceptance  thereof. 

(a)  Plaintiff  wrote  to  defendant's  agent, 
"I  offer  for  immediate  acceptance  $6700,  net 
to  me,"  for  certain  premises  described 
♦  ♦  ♦  "you  furnish  abstract  showing  per- 
fect title,  subject  to  my  approval."  The 
agent  endorsed  upon  this,  "accepted,"  sub- 
scribing the  name  of  his  principal,  with  his 
own,  as  agent  Held,  that  the  writing  con- 
stituted an  express  agreement,  by  one  party 
to  sell,  and  the  other  to  purchase;  that  it 
was  mutual,  and  upon  sufficient  considera- 
tion.— Johnson  v.  Lennox,  55  C.  125,  133  P. 
744. 


§  4.    Options  and  exercise  thereof. 

(a)  An  option  to  purchase  real  estate, 
which  originally  is  nudum  pactum,  cannot 
be  enforced,  and  may  be  withdrawn  at  any 
time  before  acceptance  or  payment  of  some 
consideration.- Beulah  Marble  Co.  v.  Mat- 
tlce,  22  C.  547,  45  P.  432. 

(b)  An  agreement  to  sell  an  interest  in 
a  mining  claim  conditioned  that  the  pur- 
chasers should  pay  a  certain  sum  on  or  be- 
fore a  certain  day  and  should  do  or  pay 
for  doing  their  proportional  share  of  all 
work  or  improvements  put  on  the  claim  be- 
fore that  time,  and  which  provides  that  their 
share  of  profits  for  ore  shipped  from  the 
claim  should  be  paid  to  the  seller  as  part  of 
the  purchase  price,  was  a  mere  option  to 
purchase  within  the  time  mentioned,  and 
the  time  was  of  the  essence  of  the  contract, 
and  a  failure  to  make  the  payment  within 
the  time,  forfeited  all  rights  under  the  con- 
tract. The  performing  or  paying  for  work 
on  the  premises  was  a  part  of  the  con- 
sideration of  the  option  and  its  performance 
or  payment  was  not  in  payment  of  part  of 
the  consideration  of  the  purchase  such  as 
would  vest  in  the  purchasers  a  right  to  en- 
force a  specific  performance  of  the  contract 
by  tendering  the  purchase  price  after  the 
expiration  of  the  time  within  which  the  pay- 
ment was  required  to  be  made. — McKenzie 
V.  Murphy,  31  C.  274,  72  P.  1075. 

(c)  A  contract  of  option  to  purchase  land 
becomes  a  positive  contract  of  ^ale  when 
the  purchaser  has  exercised  his  option  by 
making  the  first  payment  under  the  contract. 
— Colo.  Iron  Works  v.  Taylor,  12  A.  451,  55 
P.  942. 

(d)  Where  defendant  contracted  to  pay 
plaintiff  a  certain  sum  with  an  option  to 
pay  by  the  conveyance  of  land  within  a  cer~ 
tain  time,  the  land  to  be  selected  by  plain- 
tiff, a  demand  by  plaintiff,  within  the  time, 
for  a  conveyance  in  which  the  land  was  de- 
scribed by  definite  boundaries  on  the  south, 
east  and  west,  and  called  for  a  line  on  the 
north  parallel  with  the  south  line,  and  the 
width  of  the  tract  from  north  to  south  to  be 
such  as  was  necessary  to  make  the  amount 
of  land  h\9  was  entitled  to  under  the  contract, 
contained  a  sufficiently  definite  description 
of  the  land  to  form  the  basis  of  a  deed. — 
Ehrich  v.  Durkee,  18  A.  502,  72  P.  814. 

(e)  Where  an  option  to  purchase  prop- 
erty is  given  for  a  certain  number  of  days 
and  the  last  day  of  the  number  falls  on 
Sunday,  the  purchaser  has  all  of  the  next 
day  within  which  to  accept  the  option. — 
Smith  V.  Russell,  20  A.  554,  80  P.  474. 

(f)  An  option  to  purchase  is  a  continu- 
ing offer  by  the  vendor  to  sell.  Its  ac- 
ceptance by  the  vendee  completes  the  con- 
tract, exhausts  the  option,  and  estops  the 
vendee  from  subsequently  repudiating  it,  or 
choosing  the  other  alternative.  —  Castle 
Creek  Water  Co.  v.  City  of  Aspen,  146  F.  8. 

§5.    Written  contracts  in  general. 

(a)  One  who  enters  into  an  agreement 
for  the  sale  of  land  to  a  corporation  is  not 
under  duty  to  the  stockholders  of  such  cor- 
poration to  record  the  agreement.  Nor  can 
such  vendor  be  charged  with  frauds  prac- 
ticed by  the  promoters  of  the  corporation 
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upon  those  purchasing  stock,  of  which  the 
vendor  has  no  knowledge,  even  although  his 
conveyance  has  vested  title  in  the  corpora- 
tion, and  the  omission  to  record  an  agree- 
ment touching  purchase  money  facilitates 
the  commission  of  the  frauds. — Firestone 
Coal  Co.  V.  McKissick,  24  A.  294,  134  P. 
147. 

§6.    Contracts  by  correspondence. 

(a)  Plaintiff  offered  certain  real  estate 
to  defendant  for  |1,600,  and  defendant  made 
a  memorandum  of  the  price,  and  replied: 
"You  will  hear  from  me/*  which  statement 
was  again  made  when  later  declining  an  in- 
vitation to  examine  the  property.  Defendant 
afterwards  wrote  plaintiff,  asking  if  he 
would  take  $1,200  net,  adding:  "I  think  I  can 
make  a  deal  at  that  figure";  to  which  plain- 
tiff answered  that  $1,600  was  the  least  price; 
and  to  this  defendant  replied:  "I  do  not 
know  that  I  can  make  a  deal  at  that  figure, 
but  will  try  my  best."  Later,  defendant  re- 
quested the  plaintiff  to  send  a  deed,  made  out 
in  blank  as  to  the  consideration  and  grantee, 
with  an  abstract  of  title,  to  a  bank,  and 
stated  that  the  bank  would  send  plaintiff 
$1,600  cash,  stating  that  he  desired  the 
blanks  so  that  he  could  fill  in  the  "name 
and  amount  to  whom  I  sell."  Held,  that 
such  facts  indicate  that  defendant  was  en- 
deavoring to  sell  the  land  as  broker,  and 
do  not  show  a  contract  to  purchase  for  him- 
self.—Keel  V.  Schaupp,  42  C.  70,  93  P.  1094. 

§  7.  Ifisrepresentation  and  fraud  by  vendor, 
(a)  As  between  buyer  and  seller,  the  law 
Will  not  help  a  purchaser  who  accepts  ex- 
aggerated or  false  statements  of  value  made 
by  a  vendor;  but  this  rule  does  not  hold 
good  where  a  confidential  relation  exists, 
or  where  one  of  the  parties  professes  to 
have  special  knowledge  of  the  value  of  the 
property,  and  of  which,  the  other,  being 
ignorant,  trusts  to  his  good  faith.  In  these 
cases  representations  of  value  may  be 
treated  as  representations  of  fact — Baum  v. 
Holton,  4  A.  406,  36  P.  154. 

§  8.    Sstoppel  or  waiver. 

(a)  A  grantee  in  a  bond  and  lease  is 
charged  with  notice  of  the  contents  of  the 
bond  and  an  escrow  deed  as  to  the  property 
intended  to  be  conveyed. — Sumpter  Gold  Min- 
ing Co.  V.  Browder,  31  C.  269,  73  P.  38. 

(b)  Where  the  holder  of  an  option  to 
purchase  real  estate  permitted  the  time  with- 
in which  he  was  required  to  make  a  payment 
to  expire  without  making  or  offering  to  make 
such  payment  he  will  not  be  excused  for  his 
neglect  on  the  ground  that  he  was  misled 
by  a  statement  of  the  grantor  that  the  time 
for  payment  was  at  a  later  date,  where  at 
the  time  of  the  alleged  statement  he  had  in 
his  possession  a  duplicate  copy  of  the  con- 
tract which  he  afterwards  lost  before  the 
expiration  of  the  time,  and  where  no  applica- 
tion was  made  to  the  grantor  for  leave  to  in- 
spect his  copy  of  the  contract— McKenzie  v. 
Murphy,  31  C.  274,  72  P.  1076. 

(c)  Plaintiff  held  an  option  to  purchase 
land  of  defendant  at  a  certain  price,  and 
agreed  to  pay  $50  at  a  certain  time  within 
six  months  upon  notice  in  writing  that  the 
vendor  had  received  a  bona  fid^  offer  of  the 


same  price  or  more,  and  plaintiff  paid  de- 
fendant $37  on  receiving  notice  of  such  of- 
fer, but  there  was  a  dispute  as  to  whether 
he  was  to  pay  the  other  $13  the  next  day  or 
whether  an  alleged  debt  to  plaintiff  was  to 
make  up  the  balance.  Held,  that  plaintiff 
was,  in  either  event,  ^estopped  to  claim  that 
such  offer  to  defendant  was  not  a  bona  fide 
one,  or  that  it  was  not  made  within  the  re- 
quired time.— Rude  v.  Levy,  43  C.  482,  96  P. 
660. 

n.  CONSTRUCTION  AND  OPERATION  OF 
CONTRACT. 

§9.    Provisions  of  written  contracts  in  gen- 
exiL 

(a)  The  execution  and  delivery  of  a  bond 
conditioned  to  convey  a  mining  claim  upon 
payment  or  deposit  of  a  certain  simi  within 
a  given  time,  the  bond  not  being  signed  by 
the  obligee,  containing  no  clause  granting 
him  possession  during  the  option,  and  hav- 
ing no  consideration  expressed  for  the  op- 
tion given:  Held,  that  until  acceptance  by 
the  obligee,  or  the  performance  of  some  act 
equivalent  to  an  election  to  purchase  under 
the  terms  prescribed,  such  a  bond  is  a  nu- 
dum pactum,  and  subject  to  revocation ;  also 
that  the  taking  possession  under  such  a  bond, 
and  making  improvements  without  objection 
from  the  obligor,  would  not  render  the  bond 
irrevocable;  nor  could  such  entry  be  con- 
sidered equivalent  to  an  election  to  purchase, 
nor  be  construed  into  a  performance. — Gor- 
don V.  Darnell,  6  C.  302;  Finnerty  v.  Fritz, 
6  C.  174. 

(b)  The  bond  for  a  deed  set  out  in  the 
statement  of  this  case  is  construed  to  have 
required  pasrment  by  the  purchaser  of  the  in- 
cumbrance mentioned  therein  before  he  was 
entitled  to  a  deed. — Stujrvesant  v.  Western 
Mortgage  A  Inv.  Co.,  22  C.  28,  43  P.  144. 

(c)  Specific  performance  refused  on  tiUe 
bond. — Smith  v.  Reynolds,  8  F.  696,  3  McC. 
157. 

§  10.    Subject  matter. 

(a)  Construction  of  mining  sales  calling 
for  payment  out  of  ore  proceeds,  complicated 
by  subsequent  sales. — Linn  v.  Butler,  8  C. 
366,  8  P.  688;  Alden  v.  Karrick,  11  C.  194, 
17  P.  607. 

(b)  An  option  on  a  mine  will  not  be 
treated  as  an  equitable  mortgage  where  no 
tender  of  payments  is  made  and  such  con- 
struction would  enable  its  holders  to  hold 
and  test  the  property  in  the  hope  of  realiz- 
ing a  profit — Boulder  A  Beaver  Placer  Co. 
V.  Maxwell,  24  C.  87,  93,  48  P.  816. 

(c)  Under  an  agreement  to  deliver  "a 
good  and  valid  warranty  deed,"  the  pur- 
chaser may  insist  upon  a  marketable  title. 
—Price  V.  Immel,  48  C.  163,  171,  109  P. 
941. 

§11.    Description  of  property. 

(a)  A  contract  was  entered  into  for  the 
purchase  of  a  certain  block  of  lots,  in  a  cer- 
tain townsite,  describing  the  premises  as 
"Block  Two  (2),"  etc.,  "according  to  the  re- 
corded plat."  No  plat  was  then  of  record, 
and  the  purchaser  dealt  according  to  and 
upon  the  fact  of  a  blueprint  exhibited  to  him 
by  the  seller,  as  the  true  plat  of  such  town- 
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site.  The  purchaser  was  entitled  to  the 
premises  described  in  the  blueprint  as  Block 
2,  the  phrase  "according  to  the  recorded 
plat"  being  rejected  as  false  demonstration. 
— WeUlngton  Realty  Co.  v.  Gilbert,  24  A.  118, 
131  P.  803. 

§  18.    Purchase  money. 

(a)  The  eyldence  showed  that  when  the 
bond  was  executed  the  vendor  owned  the 
property,  subject  to  a  trust  deed  to  Mason, 
securing  five  notes  of  $500  each,  drawing  ten 
per  cent  Interest,  none  of  which  were  then 
due,  but  two  of  which  became  due  before  the 
vendee's  note  matured;  that  these  notes 
represented  the  $2,500  referred  to  in  the 
bond.  The  vendee  testified:  "I  was  to  fix  up 
$2,500  of  the  indebtedness.  I  relied  upon 
(the  vendor's)  statement  as  to  the  amount 
of  the  incumbrance  at  the  time  this  contract 
was  made.  It  was  $2,500."  Held,  that  the 
vendee's  undertaking  was  to  pay  $2,500,  with 
interest  from  the  date  of  the  bond,  but  not 
to  pay  any  interest  accrued  prior  to  that 
date.— Rhodes  v.  Wilson,  12  C.  65,  20  P.  746. 

§  13.    Time  of  perf  omumce  and  payment. 

(a)  The  fact  that  the  delivery  and  the 
payment  are  to  be  accomplished  through  the 
organization  of  an  incorporated  company 
and  the  issuance  and  transfer  of  shares  of 
stock,  does  not  change  or  affect  the  applica- 
tion of  the  rule  in  regard  to  time  of  per- 
formance.—Bailey  V.  Lay,  18  C.  405,  33  P. 
407. 

(b)  Where  a  written  contract  for  the  con- 
veyance of  real  property  provides  that  the 
deed  shall  be  delivered  at  the  time  of  mak- 
ing the  first  payment,  the  agreement  to  pay 
and  the  agreement  to  deliver  are  mutual  and 
dependent  agreements,  and  performance,  or 
an  ofTer  to  perform  by  the  purchaser,  is  nec- 
essary to  make  it  incumbent  upon  the  seller 
to  deliver  the  deed — such  is  the  general  rule. 
—Id. 


§14. 


—  Time  as  of  the  essence  of  the  con- 
tract 


(a)  Where  time  is  of  the  essence  of  the 
contract,  upon  failure  of  the  vendee  to  per- 
form, the  vendor  may  lawfully  sell  to  an- 
other who  will  not  be  bound  by  the  stipula- 
tions of  the  first  contract,  unless  he  agreed 
to  so  bind  himself. — Francis  v.  Wells,  2  C. 
660. 

(b)  A  contract  for  sale  of  land  for  a  cer- 
tain price,  on  condition  that  the  purchaser, 
within  one  year  from  date,  have  its  pro- 
posed railway  completed  from  its  initial 
point  across  and  beyond  said  land,  and  cars 
running  thereon,  when  the  vendors  will  exe- 
cute a  deed,  and  the  purchase  money  shall 
become  due  and  payable,  immediate  posses- 
sion for  the  uses  of  the  purchaser  being 
granted,  does  not  make  payment  of  the  pur- 
chase money  within  the  year  of  the  essence 
of  the  agreement  or  a  condition  precedent 
to  its  enforcement  by  the  purchaser. — Byers 
V.  Denver  C.  Ry.  Ck>.,  13  C.  552,  22  P.  951. 

(c)  Where  possession  is  taken  by  the 
vendee  under  such  a  contract,  and  the  pre- 
cedent conditions  of  sale  therein  mentioned 
complied  with — that  is,  the  construction  of 
the  railway  and  the  running  of  cars  thereon 
within    the    time    specified — the    contract 


ceases  to  be  an  option  and  becomes  a  mutual 
contract  with  part  performance. — Id. 

(d)  Time  is  of  the  essence  of  the  con- 
tract in  an  option  to  purchase  conditioned 
upon  a  payment  of  purchase  money  within 
a  time  specified.  Payment  within  the  life 
and  limit  of  the  option  is  a  condition  prece- 
dent to  the  vesting  of  any  right  in  the 
vendee.— Loveland  v.  Pisk,  18  C.  201,  32  P. 
276. 

(e)  When  time  of  payment  is  essential 
in  an  option  to  purchase  and  payment  is 
not  made  within  the  limit,  the  vendor  is 
under  no  obligation  to  demand  performance 
In  order  to  avail  himself  of  the  right  to  re- 
voke his  offer. — Id. 

(f)  In  a  contract  for  the  sale  of  land 
where  the  contract  provided  for  a  certain 
Interest  on  deferred  pasrments  from  date 
and  an  increased  rate  after  maturity,  and 
where  the  seller  made  no  demand  for  the 
payments  at  the  time  they  became  due,  the 
facts  Justified  a  finding  that  time  was  not  of 
the  essence  of  the  contract. — Gumaer  v. 
Draper,  33  C.  122,  79  P.  1040. 

m.    MODIFICATION    OR    RESCISSION    OF 
CONTRACT. 

§15.  Modification  by  subsequent  agreement, 
(a)  A  contract  is  consummated  when  the 
minds  of  the  parties  meet  understandlngly 
in  the  same  sense.  Appellee  purchased  of 
appellant  a  certain  block  of  lots  in  an  addi- 
tion to  the  City  of  Boulder.  He  dealt  with 
reference  to  a  plat  delivered  to  him  by  ap- 
pellant, showing  the  block  to  contain  four- 
teen lots.  A  written  agreement  of  sale  was 
framed,  describing  the  property  as  "Block 
Two  (2)"  in  the  addition,  "according  to  the 
recorded  plat  thereof."  In  fact,  no  plat  was 
then  recorded.  Later,  a  new  agreement  was 
executed  and  accepted,  bearing  the  same 
date,  and  in  the  same  words  as  the  original, 
save  in  respect  to  the  signature,  in  which  a 
clerical  mistake  had  occurred.  Held,  that 
the  contract  was  consummated  at  the  date  of 
the  original  agreement,  and,  the  block  being 
made  to  contain  only  twelve  lots  by  the  plat 
afterwards,  recorded,  appellee  was  held  en- 
titled to  a  corresponding  diminution  in  the 
price.— Wellington  Realty  Co.  v.  Gilbert,  24 
A.  118,  131  P.  803. 

§  16.    Right  to  rescind 

(a)  When  the  payment  of  the  purchase 
money  is  a  condition  precedent  to  the  de- 
livery of  a  deed  of  conveyance,  the  refusal 
to  pay  the  whole  or  any  balance  due,  leaves 
the  vendor  at  liberty  to  rescind  the  contract. 
— Hamill  v.  Thompson,  3  C.  618. 

(b)  Where  it  was  the  intention  of  both 
grantor  and  grantee  that  the  conveyance 
should  be  of  land  on  which  stood  a  building, 
which  was  the  main  inducement  to  the  pur- 
chase, but  by  mutual  mistake  as  to  Its  loca- 
tion the  conveyance  did  not  include  it,  the 
grantee  is  entitled  to  a  rescission,  and  where 
at  the  time  of  the  contract  she  was  paying 
rent  for  the  building  to  the  grantor,  who 
received  it  as  owner,  she  was  entitled  to 
assume  that  he  was  such  owner  and  to  act 
accordingly.— Barth  v.  Deuel,  11  C.  494,  19 
P.  471. 

(c)  The  vendee  under  an  executory  agree- 
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ment  to  purchase  real  estate  has  a  right  to 
Insist  u|>on  a  marketable  title— one  without 
defects  of  which  he  could  lawfully  complain. 
—Godding  v.  Decker,  3  A.  198.  32  P.  832; 
Wolcott  V.  Johns,  7  A.  360,  44  P.  675. 

(d)  That  the  ) vendor  holds  only  a  final 
receipt,  and  not  a  patent  for  the  land,  is 
not  a  defect  of  which  the  purchaser  can  com- 
plain.— Godding  v.  Decker,  3  A.  198,  32  P. 
832. 

(e)  Defendants  purchased  a  group  of 
mines  that  were  being  worked  and  at  once 
took  possession.  Within  four  months  there- 
after they  claimed  to  have  learned  that  ma- 
terial misrepresentations  had  been  made  by 
the  vendors  as  to  the  value  and  richness 
of  the  mines  but  continued  to  operate  the 
same  both  for  development  and  production 
for  two  years  and  until  long  after  suit  had 
been  commenced  by  the  vendors  to  foreclose 
a  mortgage  given  to  secure  a  note  for  pur- 
chase money,  in  which  they  answered  set- 
ting up  the  fraud  and  also  filed  a  cross-bili 
for  rescission,  no  notice  of  the  intention  to 
rescind  having  been  given  to  the  vendors 
until  the  filing  of  such  answer  some  five 
months  after  the  fraud  was  discovered. 
Held,  that  by  such  laches  they  waived  and 
irrevocably  lost  the  right  to  rescind. — Rich 
ardson  v.  Lowe,  149  F.  625. 

§17.    Defect  in  tiUe. 

(a)  Where  a  vendor  is  unable  to  carry 
out  his  contract  by  reason  of  a  failure  of 
title  to  part  of  the  land  conveyed,  the  vendee 
may  accept  conveyance  of  the  land  as  it  is, 
with  a  corresponding  abatement  of  the  pur- 
chase price,  or  he  may  rescind  the  contract, 
and  if  he  rescind  the  contract  he  must  offer 
to  restore  possession  upon  repasrment  to  him 
of  any  money  advanced  with  interest  and 
the  value  of  any  improvements  he  may  have 
placed  on  the  premises,  less  the  sum  he  has 
derived  from  their  use  and  enjoyment. — 
Florence  Oil  ft  Ref.  Co.  v.  McCandless,  26  C. 
534,  58  P.   1084. 

(b)  A  decree  of  rescission  will  not  be 
entered,  if  at  the  time  of  the  hearing  the 
vendor  is  able  to  remedy  the  defect  com- 
plained of  and  make  the  title  which  he  un- 
dertook to  convey. — Godding  v.  Decker,  3  A. 
198,  32  P.  832. 

§18.    Election  to  rescind  and  notice. 

(a)  Where  an  option  for  a  certain  time 
was  given  to  purchase  property,  the  record- 
ing of  a  subsequent  deed  to  the  same  prop- 
erty to  another  party  within  the  time  lim- 
ited by  the  option  contract  was  not  notice 
to  the  party  holding  the  option  of  its  revoca- 
tion by  the  grantor.— Smith  v.  Russell,  20  A. 
554,  80  P.  474. 

(b)  Where  an  option  for  a  certain  num- 
ber of  days  was  given  to  purchase  certain 
property  and  a  deed  was  executed  and  de- 
posited in  a  bank  to  be  delivered  to  the 
purchaser  upon  the  payment  of  the  purchase 
price  within  the  time  limited  by  the  option; 
if  the  option  was  revocable  by  the  grantor, 
it  could  only  be  revoked  upon  notice  to  the 
purchaser,  and  a  notice  to  the  bank  was  not 
notice  to  the  purchaser. — Id. 

§  19.    Conditions  precedent. 

(a)     Where  a  vendee  of  land  has  obtained 


possession  under  a  contract  of  purchase,  if 
he  refuses  to  pay  the  purchase  money,  and 
accept  the  vendor's  title,  he  must  surrender 
the  possession.  And  this,  although  the  ven- 
dor has  not  a  good  title. — Gilpin  v.  Watts, 
1  C.  479. 

(b)  In  an  action  to  set  aside  a  deed 
where  it  does  not  appear  that  plaintiffs  re- 
ceived any  of  the  purchase  price,  it  is  not 
necessary  to  offer  to  return  the  purchase 
price. — Cowell  v.  So.  Denver  Real  Est.  Co., 
16  A.  108,  63  P.  991. 

§20.    Estoppel  or  waiver. 

(a)  In  an  action  to  rescind  a  contract  of 
sale  of  land  a  decree  in  favor  of  defendant 
upon  his  cross-complaint  to  quiet  title  will 
not  be  disturbed  on  the  ground  that  defend- 
ant had  not  seasonably  performed  the  con- 
ditions of  the  contract  of  sale  by  paying  the 
balance  of  the  purchase  price,  where  the  de- 
cree amply  protected  the  plaintiffs'  rights  by 
providing  that  before  title  should  be  quieted 
the  defendant  should  pay  into  court  for  the 
benefit  of  plaintiffs  the  balance  of  the  pur- 
chase price,  the  pajrment  of  which  had  been 
postponed  to  a  date  subsequent  to  the  time 
specified  in  the  contract,  and  where  the  evi- 
dence tends  to  show  that  plaintiffs  had  by 
their  conduct  waived  strict  compliance  by 
defendant  with  its  terms  as  to  time. — ^Hurd 
V.  Fleck,  34  C.  262,  82  P.  485. 

(b)  If  the  fraud  inducing  a  purchase  of 
property  has  been  waived  by  lacTves  as  a 
ground  for  rescission  of  the  contract,  and 
the  vendee  has  not  fully  performed  on  his 
part,  he  may  not,  with  full  knowledge  of  the 
vitiating  fraud,  continue  performance,  vol- 
untarily subjecting  himself  to  damage,  and 
afterwards  recover  therefor. — Richardson  v. 
Lowe,  149  F.  625. 

§81.    Actions  for  rescission,  in  general 

(a)  The  defendants  Induced  plaintiff  to 
purchase  an  interest  in  a  worthless  mine 
by  falsely  representing,  among  other  things, 
that  one  of  them  had  paid  to  the  other 
a  large  sum  of  money  for  an  interest  in  the 
property,  exhibiting  a  check  for  the  sum 
mentioned.  In  fact  the  check  was  drawn 
upon  a  bank  where  the  drawer  had  no  funds, 
and  after  the  accomplishment  of  the  fraud 
was  surrendered.  In  an  action  to  rescind 
the  purchase  it  was  held  that  evidence  of 
this  false  representation  was  properly  ad- 
mitted; that  the  rule  that  false  representa- 
tions by  vendor  as  to  what  he  has  paid  for 
what  he  proposes  to  sell,  had  no  application. 
— SpringhettI  v.  Hahnewald,  64  C.  383,  131  P. 
266. 

(b)  A  vendee  who  has  not  complied  with 
the  terms  of  his  contract  so  as  to  entitle  him 
to  a  conveyance  will  not  be  heard  to  com- 
plain that  the  conservator  appearing  for  a 
lunatic  owning  an  interest  in  the  property, 
was  not  entitled  to  represent  the  lunatic. — 
Gordon-Tiger  Min.  ft  Red.  Co.  v.  Brown,  66 
C.  301,  138  P.  51. 

(c)  A  complaint  to  rescind  a  conveyance 
on  the  ground  that  the  stock  of  goods  taken 
in  consideration  therefor  was  not  as  repre- 
sented, which  falls  to  state  when  the  fraud 
was  discovered,  or  that  the  goods  were  re- 
turned or  tendered  to  the  defendant,  is  bad 
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on  general  demurrer. — ^Walker  v.  Pogue,  2  A. 
149.  29  P.  1017. 

(d)  A  Bale  of  a  large  cattle  ranch  was 
made,  possession  delivered,  and  a  foreclosure 
followed  for  nonpayment  of  purchase  money 
mortgage.  The  buyer  then  alleged  fraud  as 
an  inducement  to  his  purchasing.  Construc- 
tions of  pleadings,  holding  that  it  was  an 
attempt  to  maintain  an  action  for  affirmance 
and  rescission  at  the  same  time. — ^Wilson  v. 
New  U.  S.  Co.,  73  P.  994. 

§2a.    Trial  &Qd  damages. 

(a)  Action  by  vendee  of  a  mine  to  re- 
scind the  contract  of  sale.  Counterclaim  by 
vendors,  who  held  notes  of  vendee  secured 
by  deed  of  trust  on  the  property,  for  dam- 
ages sustained  by  reason  of  a  breach  of 
vendee's  contract  to  properly  work  the  mine, 
alleging  that  the  work  was  done  so  improp- 
erly as  to  injure  the  property.  Held,  that 
until  the  vendors  have  the  right  of  posses- 
sion of,  or  buy  in,  the  property,  they  can 
recover  for  such  injuries  only  to  the  extent 
that  their  security  is  impaired. — Belmont  M. 
ft  M.  Co.  V.  CoBtlgan,  21  C.  471,  42  P.  647. 

(b)  Where  the  plaintiff,  in  an  action  for 
rescission,  has  had  the  constant  and  unmo- 
lested enjoyment  of  that  for  which  he  con- 
tracted, and  the  withholding  of  the  title  by 
the  defendant  resulted  in  no  injury,  the  exe- 
cution to  him  of  a  sufficient  deed  before 
final  decree  giving  him  all  he  purchased 
disentitles  him  to  relief. — Travelers  Ins.  Co. 
V.  Redfleld,  6  A.  190,  40  P.  196. 

(c)  In  an  action  to  rescind  a  contract 
to  purchase  land  and  to  recover  back  the 
purchase  price  on  the  ground  of  deceit  and 
false  and  fraudulent  representations  by  the 
seller  as  to  the  location  of  the  land,  the 
crops  it  would  grow  and  the  depth  at  which 
water  could  be  procured,  where  the  evi- 
dence shows  that  plaintiff  went  upon  and 
examined  the  premises  before  purchasing 
and  that  the  only  statements  made  by  the 
seller  as  to  the  crops  It  would  grow  and 
the  depth  at  which  water  could  be  found 
were  mere  expressions  of  opinion  based  on 
the  crops  grown  and  the  depth  of  water  on 
adjacent  lands,  the  court  properly  directed 
a  verdict  for  defendant.— Muir  v.  Pratt,  18 
A.  363,  71  P.  896. 

(d)  The  vendee  not  having  complied  with 
the  terms  of  the  contract,  so  as  to  entitle 
him  to  a  conveyance,  will  not  be  allowed 
damages  for  a  partial  failure  of  the  title. — 
Gordon-Tiger  Min.  ft  Red.  Co.  v.  Brown,  66 
C.  301,  138  P.  61. 

IV.    PERFORMANCE  OF  CONTRACT. 

§23.    Obligation  to  convey. 

(a)  Where  an  agreement  for  the  sale  of 
lands  provides  that  upon  the  purchaser's 
default  to  make  the  stipulated  payments,  at 
the  dates  appointed,  the  default  shall,  at  the 
vendor's  option  annul  the  contract,  the  ven- 
dor is  under  no  obligation  to  convey,  after 
such  default.— Leonard  v.  Hallett,  67  C.  274, 
141    P.   481. 

§24.    Incumbrances  and  charges. 

(a)  One  who  has  agreed  to  purchase  real 
estate  on  which  there  is  represented  to  be 
a  specified  encumbrance,  is  not  required  to 


accept  a  deed  to  the  land  subject  to  an  en- 
cumbrance substantially  different  and  more 
onerous  than  that  described  in  the  contract 
—Trowbridge  v.  Addoms,  23  C.  618,  48  P. 
636. 

(b)  A  verified  ditch  statement  filed  with 
the  county  clerk  pursuant  to  Mills'  Ann. 
Stats.,  sees.  2264-2266,  setting  forth  data  re- 
quired by  such  statute,  is  not  constructive 
notice  to  a  bona  fide  purchaser  of  the  land, 
over  which  such  ditch  was  originally  con- 
structed, of  the  existence  of  a  right  of  way 
for  such  ditch,  for  the  reason  that  the  stat- 
ute under  which  the  same  was  filed  had  been 
declared  unconstitutional. — Blake  v.  Boye, 
38  C.  66,  69,  88  P.  470. 

(c)  An  agreement  to  convey  a  certain 
described  part  of  a  mining  claim,  which  re- 
quired a  simple  conveyance  of  the  land  with- 
out exception  or  reservation,  was  not  com- 
plied with  or  satisfied  by  the  tender  of  a 
deed  containing  reservations  and  conditions 
as  to  the  rights  of  the  contracting  parties  to 
follow  the  dip  of  veins  involved. — Lexington 
Gold  M.  Co.  V.  Jefferson  Min.  Co.,  16  A. 
520,  66  P.  677. 

§20.    Abstract  of  title. 

(a)  Where  plaintiff  agreed  to  purchase 
real  estate  of  defendant,  paid  part  of  the 
purchase  money  and  took  a  receipt  there- 
for, showing  that  the  agreement  was  that  the 
balance  was  to  be  paid  on  or  before  a  day 
named,  "on  delivery  of  a  warranty  deed 
conveying  clear  title,  with  abstract"  Held, 
that  the  plaintiff  could  insist  upon  the  de- 
livery of  an  abstract  showing  clear  title  as 
a  condition  precedent;  that  upon  default  in 
furnishing  such  an  abstract,  the  plaintiff 
had  his  action  for  the  money  paid;  that  the 
defendant  could  not,  in  such  an  action,  show 
as  a  defense  that  the  defects  in  the  title 
disclosed  by  the  abstract  did  not  exist,  or 
that  his  title  to  the  premises  was  complete 
and  perfect^Taylor  v.  Williams,  2  A.  669, 
31  P.  604. 

(b)  A  deed  to  the  buyer  and  the  buyer's 
notes  for  the  purchase  money  were  put  in 
escrow  to  be  delivered  upon  production  of  an 
abstract  of  title  showing  the  vendor's  right 
to  convey.  Vendors  produced  such  abstract 
but  it  did  not  show  an  attachment  known 
to  the  vendor,  and  the  custodian  not  know- 
ing of  such  lien,  approved  the  abstract: 
Held,  that  the  vendor  was  bound  to  have  dis- 
closed the  lien,  and  could  not  claim  de- 
livery of  the  notes. — Wolcott  v.  Johns,  7  A. 
360,  44  P.  676. 

(c)  The  purchaser  defaulting  in  the  pay- 
ment of  the  purchase  money  at  the  day 
stipulated,  and  then  basing  his  refusal  en- 
tirely upon  his  financial  inability,  cannot 
afterwards  allege  a  defect  in  the  abstract  of 
title  tendered  to  him,  nor  that  it  was  not 
tendered  in  proper  time. — ^Hessell  v.  Neal, 
25  A.  300,  137  P.  72. 

§  26.    Tender. 

(a)  A  receipt  for  $600.00  as  "part  of  the 
purchase  price"  of  lands  described,  provided 
that  an  additional  sum  should  be  paid  on  a 
day  named,  abstract  of  title  to  be  furnished 
showing  a  good  merchantable  title,  and  that 
if  the  additional  cash  payment  should  not 
be  made  on  the  day  specified  the  receipt 
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would  be  yoid»  and  the  f 500.00  forfeited  as 
liquidated  damages.  The  vendors  called  at 
Uie  office  of  the  purchaser  on  the  day  prior 
to  that  appointed  for  the  second  payment, 
to  complete  the  transfer,  and,  that  day  be- 
ins  Sunday,  called  again  on  the  following 
Monday,  tendering  the  abstract  No  demand 
for  the  abstract  had  been  made  by  the  pur- 
chaser. Held,  that  the  tender  oi  the  abstract 
was  in  time.  The  abstract  being  certified 
to  within  three  days  of  the  tender,  and  the 
land  being  situate  in  Weld  county,  while  all 
the  parties  resided  in  Denver,  it  was  ob- 
served by  the  court  that  it  was  unreasonable 
to  expect  an  abstract  certified  down  to  the 
hour  of  tender.— Hessell  v.  Neal,  25  A.  300, 
137  P.  72. 

§  97.    Payment  of  purchase  money— forfeiture. 

(a)  A  land  contract  provided  for  a  for- 
feiture of  whatever  should  already  have  been 
paid,  in  case  of  default  in  any  of  the  pay- 
ments: Held,  that  the  vendor  could  not  in- 
sist on  a  forfeiture  where  he  was  himself 
unable  to  perform  for  want  of  title. — Platte 
Land  Co.  v.  Hubbard,  12  A.  465,  56  P.  64. 

(b)  The  contract  also  provided  that,  if 
a  patent  for  the  land  should  not  issue  to  the 
vendor,  he  should  pay  the  purchaser  what- 
ever should  have  been  paid  under  the  con- 
tract, without  interest,  and  be  relieved  of 
his  obligations:  Held,  that  the  fact  that 
the  purchaser  defaulted  in  payments  before 
the  patent  issued  did  not  entitle  the  vendor 
to  insist  on  a  forfeiture,  where  the  patent 
issued  to  a  third  person  claiming  adversely. 
—Id. 

V.    RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

(A)     AS  TO  EACH  OTHER. 

§88.  Acquisition  or  assertion,  of  adverse  title 
or  claim, 
(a)  Sec.  430,  Mills'  Ann.  SUte.,  prpvid- 
ing  that  if  any  person  shall  convey  land  not 
being  possessed  of  the  legal  estate  or  in- 
terest therein  at  time  of  sale,  any  after- 
acquired  title  by  the  vendor  shall  be  taken 
and  held  in  trust  for  the  vendee  does  not 
apply  where  the  vendor  held  the  naked  legal 
title  in  trust,  and  conveyed  it  in  execution 
of  the  trust.  Such  a  vendor  is  not  estopped 
from  subsequently  acquiring  a  beneficial  in- 
terest in  the  property  and  may  enforce  such 
interest  against  his  vendee. — ^Van  Wagenen 
V.  Carpenter,  27  C.  444,  61  P.  698. 

§88.    Possession  or  control  of  property. 

(a)  Where  real  estate  was  sold,  to  be 
fully  paid  for  by  a  given  date,  on  which  a 
deed  for  the  premises  was  to  be  given  and 
possession  surrendered:  Held,  that  the  ven- 
dee, having  made  default  in  payment  of  the 
purchase  money,  was  not  entitled  to  posses- 
sion until  full  payment  in  accordance  with 
the  terms  of  sale.— Worrel  v.  Smith,  6  C. 
141. 

§  80.    Rents  and  profits. 

(a)  Where  after  default  in  payment,  the 
vendor  obtains  possession  until  pasrment  of 
purchase  money,  the  vendee  can  make  no 
claim  for  rent  against  vendor.— Worrel  v. 
Smith,  6  C.  141. 


§81.    Taxes  and  assessments. 

(a)  A  grantee  who  agrees  to  pay  all  taxes 
due  upon  the  property  conveyed  agrees  only 
to  pay  all  taxes  lawfully  due  and  is  not  es- 
topped to  object  to  a  sale  for  excessive  taxes. 
— Cramer  v.  Armstrong,  28  C.  496,  66  P.  889. 

(b)  One  ccmveying  lands  in  September  is 
liable,  under  sec  3774,  Mills'  Stats.,  for  the 
tax  of  the  same  year  which  mature  in  the 
year  following,  even  though,  at  the  date  of 
the  conveyance,  the  assessment  had  not  been 
completed  nor  become  a  lien  aa  the  lands. — 
Rambo  v.  Armstrong,  45  C.  124,  100  P.  586. 

(c)  The  statute  provides  that  as  to  all 
lands  conveyed  between  the  first  day  of 
January  and  the  first  day  of  May,  the  gran- 
tee must,  in  the  absence  of  express  agree- 
ment, pay  the  taxes  which  stand  assessed 
against  the  property.  A  payment  of  such 
taxes  by  the  grantor,  under  such  circum- 
stances, gives  no  right  of  action  against  tlie 
grantee.— Keator  v.  Colo.  Coal  ft  Iron  Devel. 
Co.,  8  A.  188,  32  P.  857. 

(d)  The  fact  that  property  is  listed  by 
the  assessor  as  personalty  does  not  conclude 
the  grantee  thereof  from  showing  that  in 
fact  it  was  realty,  in  an  action  between  the 
grantee  and  grantor  to  determine  which 
party  is  liable  for  the  taxes  thereon. — Cola 
Fuel  ft  Iron  Co.  v.  Pueblo  Water  Co.,  11  A. 
352,  53  P.  232. 

(e)  Under  Rev.  Stat,  sec.  5703,  one  who 
conveys  lands  between  the  30th  of  June  and 
the  first  of  the  succeeding  January  is  liable, 
there  being  no  express  agreement  to  the 
contrary  in  the  conveyance,  for  irrigation 
district  taxes  previously  assessed. — McCord 
Mercantile  Co.  v.  Mclntyre,  25  A.  376,  138 
P.  59. 

§88.    Dealings  and  transactions  between  par- 
ties. 

(a)  One  accepting  a  deed  of  conveyance 
is  bound  to  exercise  ordinary  prudence  in 
examining  the  instrument,  and  cannot,  in  a 
suit  against  the  grantor  for  alleged  defects 
in  the  deed,  excuse  himself  for  this  neglect 
upon  the  ground  of  his  confidence  in  the 
grantor.— Jaeger  v.  Whitsett,  3  C.  106. 

(b)  Vendee  of  lands  failed  to  pay  an  in- 
stallment of  the  purchase  price  at  the  day 
stipulated.  The  contract  provided  that  upon 
such  default  it  should  be  void,  and  both 
parties  released,  etc.  Nevertheless,  the  pur- 
chaser filed  the  contract  for  record,  and  as- 
serted claim  thereunder.  Held,  that  the 
vendors  were  entitled  to  a  decree  cancelling 
the  contract  and  quieting  their  title.— Hes- 
sell  v.  Neal,  25  A.  800,  137  P.  72. 


(B) 


AS  TO  THIRD  PERSONS  IN 
GENERAL. 


§83.    Incumbrances  and  charges  on  property 
before  contract. 

(a)  A  Vendee  of  real  estate,  who  at  the 
time  of  his  purchase  had  agreed  to  pay  an 
incumbrance  thereon  as  part  of  the  con- 
sideration, must  surrender  possession  of  the 
property  in  order  to  avail  himself  of  a  de- 
fense to  an  action  against  him  by  the  holder 
of  the  incumbrance. — Stuyvesant  v.  West. 
Mtg.  Co.,  22  C.  28,  43  P.  144. 

(b)  Where  the  vendee  of  real  property, 
as  part  of  the  consideration,  agreed  with 
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the  vendor  to  pay  a  note  secured  by  a  deed 
of  trust  on  certain  lands,  he  is  liable  to  the 
payee  on  the  promise  irrespective  of  the 
vendor's  liability  on  the  note. — Hastings  v. 
Pringle,  37  C.  86,  86  P.  93. 

(c)  When  the  recital  or  exception  in  a 
deed  is  "which  mortgage  the  grantee  as- 
sumes, or  assumes  and  agrees  to  pay,"  or 
the  conveyance  is  made  "subject  to  the  pay- 
ment of  an  outstanding  mortgage,*'  the  as- 
sumption of  the  mortgage  makes  the  sum 
secured  a  part  of  the  purchase  money  and 
creates  a  personal  obligation  that  may  bo 
enforced  by  the  vendor. — Burbank  v.  RooU$, 
4  A.  197,  35  P.  276. 

§34.    Assignees  of  contract  or  bond  for  title. 

(a)  A  grantee  in  a  bond  for  a  deed  be- 
comes, on  the  assignment  by  him  of  an  in- 
terest in  the  bond  to  a  third  person,  a  trustee 
of  such  interest  in  favor  of  the  third  person, 
and,  on  the  conveyance  under  the  bond  of 
the  legal  title  to  him,  he  holds  the  same 
for  the  benefit  of  such  third  person. — Wolfe 
V.  Childs,  42  C.  121,  94  P.  292. 

(b)  Plaintiff,  holding,  by  an  unrecorded 
assignment,  an  unrecorded  option  to  pur- 
chase lands,  assigned  his  interest  to  another. 
This  assignment  was  not  recorded  until 
years  afterward.  On  the  day  next  succeed- 
ing the  assignment  execution  issued  upon  a 
judgment  previously  recovered  against  plain- 
tiff, and  was  levied  upon  the  land,  and  the 
defendant  received  the  sheriff's  deed,  upon 
a  sale  made  pursuant  to  this  levy.  The  judg- 
ment was  never  made  a  lien  on  the  lands. 
Plaintiff's  assignee  of  the  option  afterwards 
received  a  conveyance  from  the  original 
owner,  pursuant  to  the  option,  and  later  con- 
veyed to  the  plaintiff.  Held,  that  at  the  date 
of  the  execution  levy  plaintiff  had  no  title 
either  legal  or  equitable;  that  the  proceed- 
ings under  the  execution  were  entirely  fruit- 
less; and  that  plaintiff's  title  under  the  con- 
veyance of  the  one  to  whom  he  had  assigned 
the  option  was  not  affected  thereby.  Mc- 
Murtrie  v.  Riddell,  9  C.  497,  13  P.  181,  dis- 
tinguished.—Salisbury  V.  La  Fitte,  21  A.  13, 
121  P.  962. 

(C)     BONA  FIDE  PURCHASERS. 

§  36.  Mode  and  form  of  conveyance,  quitclaim, 
(a)  Under  the  statute  (Rev.  Stat,  sec. 
694)  a  Junior  deed  first  recorded,  to  one  who 
purchases  in  good  faith,  is  preferred  to  a 
prior  deed  not  recorded.  One  who  takes  by 
quitclaim  deed  is  within  the  rule.— Kelsey 
v.  Norris,  63  C.  306,  126  P.  111. 

§  86.    Notice  In  general. 

(a)  Notice  of  a  void  or  non-enforceable 
trust  may  be  wholly  disregarded. — Learned 
V.  Tritch,  6  C.  432,  438. 

(b)  Rights  of  creditors  of  the  grantor 
with  and  without  notice  of  unrecorded  deed. 
— Jerome  v.  Carbonate  Nat.  Bank,  22  G.  37, 
43  P.  216;  Campbell  v.  First  Nat  Bank,  22 
C.  177,  43  P.  1007. 

(c)  Secret  trusts  or  equities  In  land  an- 
tagonistic to  the  title  as  disclosed  by  the 
record,  do  not  bind  a  bona  fide  purchaser 
without  notice.  And  where  a  party  by  a 
quitclaim  deed  conveyed  all  his  right  to  the 
prior  use  of  certain  water  for  Irrigation  and 


at  the  saine  time  by  a  separate  contract 
the  use  of  the  water  was  limited  to  a  certain 
tract  of  land  and  when  not  so  used  was  to  re- 
vert to  the  grantor,  a  purchaser  from  the 
grantee  without  notice  of  the  separate  con- 
tract was  not  bound  by  the  limitation  and 
the  grantor  being  a  junior  appropriator  of 
the  water  the  fact  that  he  constructed  ditches 
and  made  preparation  for  the  use  of  the 
water  was  no  notice  to  the  purchaser  of  the 
limitation.— King  v.  Ackroyd,  28  C.  488,  66 
P.  906. 

(d)  Whoever  assails  the  title  of  another 
to  lands,  alleging  notice  of  an  elder  deed  un- 
recorded, has  the  burden  of  proof. — Kelsey 
V.  Norris,  63  C.  306,  126  P.  111. 

(e)  A  subsequent  purchaser  takes  the 
property  charged  with  the  burden  of  an 
agreement  whereby  property  otherwise  real 
becomes  personal  in  Its  character,  and  this 
burden  may  be  created  by  a  valid  parol  agree- 
ment.—Mitchell  V.  McNeal,  4  A.  36,  34  P. 
840. 

§  37.    Actual  notice. 

(a)  Where  an  outstanding  unrecorded 
deed  was  never  In  fact  delivered  and  was 
only  partially  executed,  and  It  was  doubtful 
whether  given  for  any  legal  consideration — 
Information  to  an  intending  purchaser  of 
such  facts  would  justify  him  in  assuming 
that  the  contract  to  convey  had  been  aban- 
doned.—Tabor  V.  Sullivan,  12  C.  136,  20  P. 
437. 

(b)  One  who  assumes  to  purchase  land 
to  which,  as  he  has  notice,  the  one  holding 
apparent  title  by  the  record  has  made  a 
conveyance.  Is  affected  by  such  conveyance, 
though  It  Is  not  of  record. — Brlnker  v.  Mal- 
loy,  63  C.  186,  126  P.  607. 

(c)  Subsequent  purchasers  of  property 
covered  by  a  deed  of  trust  are  charged  with 
notice  of  the  conditions  upon  which  the 
trustee  Is  authorized  to  release  the  deed  of 
trust— Murto  v.  Lemon,  19  A.  314,  76  P. 
160. 

(d)  A  purchaser  of  real  estate,  with  no- 
tice of  the  claim  of  a  third  person  not  a 
party  to  the  transaction,  may  be  charged  as 
trustee  for  such  third  person  only  to  the  ex- 
tent of  his  Interest  In  the  property  acquired 
under  the  purchase.  Such  third  person  can- 
not subject  to  his  use  title  derived  from 
another  source. — Rogers  v.  Marshall,  13  F. 
69,  3  C.  L.  R.  34. 

§38.  Constructive  notice,  and  facts  put- 
ting on  inquiry. 
.  (a)  The  purchaser  of  mortgaged  prem- 
ises has  constructive  notice  of  the  incum- 
brance, and  takes  subject  thereto;  and  that 
one  stands  in  the  relation  of  mortgagee  and 
owner  of  the  first  mortgage,  as  well  as  pur- 
chaser, can  make  no  difference  in  the  applica- 
tion of  the  rule.  A  mortgagee  is  at  liberty 
to  deal  with  the  mortgaged  property,  and 
purchase  any  portion  of  It  but.  If  he  do  so, 
there  is  no  reason  for  exempting  him  from 
the  equities  which  attach  in  the  case  of  any 
other  purchaser. — Fassett  v.  Mulock,  6  C. 
466. 

(b)  A  purchaser  is  chargeable  with  no- 
tice not  only  when  the  evidence  raises  a  pre- 
sumption that  he  knew,  but  where  there  Is 
just  ground  for  inferring  that  reasonable 
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diligence  would  have  led  liim  to  a  discovery 
of  the  truth.  Collateral  circumstances  suf- 
ficient to  put  one  upon  inquiry,  will  in  gen- 
eral be  regarded  as  good  notice  of  the  ulti- 
mate fact  to  be  established.  What  is  suffi- 
cient to  put  a  purchaser  upon  inquiry  is 
good  notice. — ^Filmore  v.  Reithman,  6  C.  120. 

(c)  Where  a  purchaser  has  received  no- 
tice ot  an  outstanding  deed  and  he  testified 
that  he  "made  an  effort  to  find  out  who 
signed  the  deed  and  where  it  was,  but  found 
no  trace  of  it/'  the  court  assumes,  under  the 
circumstances  of  this  case,  that  he  made  suf- 
ficient inquiry.— Tabor  v.  Sullivan,  12  C.  136, 
20  P.  437. 

(d)  A  purchaser  of  land  covered  by  a  re- 
corded trust  deed,  the  debt  thereby  secured 
being  past  due,  and  taking  by  quitclaim  deed 
from  the  same  grantor,  has  sufficient  knowl- 
edge to  put  him  on  inquiry  as  to  an  unre- 
corded trustee's  deed,  executed  in  pursuance 
of  the  trust  Failing  to  make  inquiry  he  is 
chargeable  with  notice  thereof. — ^Bradford 
V.  Carpenter,  13  C.  80,  21  P.  908. 

(e)  One  for  whose  benefit  an  unrecorded 
deed  is  given  to  third  parties  for  his  security 
cannot  assert  a  superior  claim  to  the  prem- 
ises thus  conveyed  as  against  one  who  ac- 
quires an  interest  therein  without  notice  of 
the  rights  of  the  person  for  whose  benefit 
such  deed  was  given,  nor  is  knowledge  that 
such  deed  is  given  for  the  indemnity  of  the 
grantees  in  such  deed  notice  of  the  rights 
of  the  real  party  in  interest,  nor  does  such 
knowledge  put  the  party  obtaining  it  upon 
inquiry  as  to  who  the  real  party  in  in- 
terest may  be.— Poole  v.  Lowe,  24  C.  475,  52 
P.  741. 

(f)  Where  a  purchaser  of  land  had  notice 
that  a  prior  deed  to  the  same  land  had 
been  placed  in  escrow,  but  also  knew  that 
the  deed  not  having  been  taken  up  within 
the  time  prescribed  had  been  returned  to 
the  grantor's  agent,  and  the  deed  was  after- 
wards returned  by  the  agent  to  escrow  and 
delivered,  he  having  no  knowledge  of  its 
return  or  delivery,  he  was  not  charged  with 
notice,  he  having  purchased  the  property 
after  the  return  of  the  escrow  deed  and 
placed  his  deed  on  record  before  the  prior 
deed  was  recorded. — ^Kenney  v.  Jaynes,  26  C. 
154,  56  P.  562. 

(g)  Where  a  trustee  in  a  deed  of  trust 
who  was  the  president  of  a  securities  com- 
pany fraudulently  foreclosed  the  deed  of 
trust  without  the  consent  ol  the  holder  of 
the  note  and  bought  the  property  in  the 
name  of  the  company,  and  afterwards  the 
company  went  into  the  hands  of  a  receiver, 
a  purchaser  of  the  property  from  the  re- 
ceiver, who  was  informed  by  the  receiver 
that  the  foreclosure  sale  was  a  fraud  and 
that  the  trust  deed  3till  existed  as  a  lien 
upon  the  property,  was  not  an  innocent  pur- 
chaser, but  took  the  property  with  notice 
of  the  defects  in  the  title.— Cheney  v.  Cran- 
dell,  28  C.  384,  65  P.  56. 

(h)  Purchasers  of  water  rights  under 
deeds  providing  that  when  the  estimated 
capacity  of  the  vendor's  canal  was  disposed 
of  the  title  to  the  canal  should  vest  in  own- 
ers of  water  rights,  were  put  upon  inquiry 
relative  to  previous  sales,  and  where  such 
inquiry  prosecuted  with  reasonable  diligence 
would  have  developed  the  fact  that  the  ca- 


pacity of  the  canal  had  been  disposed  oU 
they  are  charged  with  notice  of  such  fact — 
Blakely  v.  Ft  Lyon  Canal  Co.,  31  C.  224,  73 
P.  249. 

(i)  A  verified  ditch  statement  filed  with 
the  county  clerk  pursuant  to  Mills'  Ann. 
Stats.,  sees.  2264,  2265,  setting  forth  data 
required  by  such  statute,  is  not  constructive 
notice  to  a  bona  fide  purchaser  of  the  land 
over  which  such  ditch  was  originally  con- 
structed, of  the  existence  of  a  right  of  way 
for  such  ditch,  for  the  reason  that  the  statute 
under  which  the  same  was  filed  had  been 
declared  unconstitutional. — Blake  v.  Boye,  38 
C.   55,   59,   88   P.   470. 

§  39.    Recitals  in  conveyance. 

(a)  When  from  the  face  of  the  record 
there  appears  such  a  state  of  facts  as  should 
put  a  reasonable  man  upon  inquiry  as  to 
whether  there  was  not  some  mistake  in  a 
recital  and  when  the  prosecution  of  such 
inquiry  would  have  disclosed  the  existence 
of  a  bona  fide  indebtedness  and  that  the 
mortgage,  notwithstanding  the  misrecital* 
was  a  valid  and  existing  security,  notice  may 
be  imputed. — Foster  v.  Cramer,  19  C.  405, 
S5  P.  747. 

(b)  Where  an  irrigation  company  pur- 
chased the  ditch  and  rights  of  another  com- 
pany through  the  foreclosure  of  a  deed  of 
trust  that  expressly  reserved  certain  per- 
petual and  non-assessable  water  rights,  and 
the  county  records  disclosed  that  the  articles 
of  incorporation  of  the  grantor  company  pro- 
vided for  such  water  rights,  and  that  cer- 
tificates had  been  issued  therefor,  and  along 
the  line  of  the  ditch  were  the  headgates, 
lateral  ditches  and  cultivated  lands  of  the 
owners  of  such  water  rights,  the  purchaser 
was  charged  with  notice  and  took  the  ditch 
burdened  with  the  easement  of  such  perpet- 
ual water  rights. — Grand  Val.  Irr.  Co.  v. 
Lesher,  28  C.  273,  274,  65  P.  44. 

§  40.    Records. 

(a)  Record  is  only  constructive  notice  to 
a  purchaser. — Birch  v.  Steppler,  11  C.  400, 
18  P.  530. 

(b)  A  purchaser  or  incumbrancer  of 
property  upon  which  a  mechanic's  lien  is 
filed  is  chargeable  with  notice  thereot  with- 
out the  filing  of  a  notice  of  lis  pendens. — 
Empire  Land  ft  Canal  Co.  v.  Engley,  18  C. 
388,  33  P.  153. 

(c)  A  purchaser  is  charged  with  notice 
of  a  recorded  deed  granting  or  contracting 
to  grant  an  easement — Shannon  v.  Timm, 
22  C.  167,  43  P.  1021. 

(d)  Sec  446,  Mills'  Ann.  Stats.,  providing 
that  all  instruments  recorded  as  therein  pro- 
vided shall  take  effect  after  the  filing  of  the 
same  for  record  as  to  subsequent  bona  fide 
purchasers  and  incumbrancers,  should  be 
construed  as  referring  to  purchasers  and 
incumbrancers  who  subsequently  file  their 
conveyances  for  record,  regardless  of  the 
date  of  such  instruments,  the  word  "subse- 
quent" referring  to  the  date  of  recording  and 
not  to  the  date  of  the  agreement  or  convey- 
ance. The  purchaser  or  incumbrancer  whose 
conveyance  is  first  filed  for  record  is  entitled 
to  preference  and  takes  title  regardless  ol 
the  date  ot  its  execution.— Houlahan  v.  Fi- 


Digitized  by 


Google 


3885     (§41) 


VENDOR  AND  PURCHASER  V 


(§42)     3886 


nance  Consolidated  Mining  Co.,  34  C.  365» 
82  P.  484. 

(e)  A  verified  ditch  statement  filed  with 
the  county  clerk  pursuant  to  Mills'  Ann. 
Stat8.»  sees.  2264-2266,  setting  forth  data:  re- 
quired by  such  statute,  is  not  constructive 
notice  to  a  bona  fide  purchaser  at  the  land, 
over  which  such  ditch  was  originally  con- 
structed, of  the  existence  of  a  right  of  way 
for  such  ditch,  for  the  reason  that  the  stat- 
ute under  which'  the  same  was  filed  had  been 
declared  unconstitutional. — Blake  v.  Boye,  38 
C.  69,  88  P.  470. 

(f)  The  recording  of  a  contract  creating 
an  easement  in  favor  of  certain  real  estate 
and  binding  upon  the  owners  of  an  irriga- 
tion ditch,  and  all  leases,  deeds,  or  contracts 
of  or  relating  to  the  ditch  or  the  land,  being 
contracts  relating  to  real  estate,  under  the 
statute,  constitutes  constructive  notice  to  all 
the  world  of  the  contents  thereof  and  the 
rights  of  the  parties  thereto. — Farmers*  High 
Line  Canal  &  Res.  Co.  v.  New  Hampshire 
Real  Estate  Co.,  40  C.  467,  92  P.  290. 

(g)  The  owner  of  an  undivided  fourth 
interest  In  a  mining  claim  executed  a  bond 
for  a  deed  to  a  third  person,  who  assigned  a 
half  interest  in  the  bond.  The  bond  and  as- 
signment were  recorded  and  such  third  per- 
son obtained  a  conveyance  of  the  legal  title. 
Held,  that  those  who  succeeded  to  the  third 
person's  title  took  the  same  subject  to  the 
rights  of  the  assignee,  and  held  the  legal 
title  in  trust  for  him.— Wolfe  v.  Childs,  42 
C.  121,  94  P.  292. 

(h)  A  power  of  attorney  to  convey  lands 
must,  as  against  subsequent  purchasers  with- 
out notice,  be  recorded. — Mulford  v.  Row- 
land, 45  C.  172,  100  P.  603. 

(i)  A  non-resident  is  chargeable  with  no- 
tice of  what  appears  by  the  public  records, 
and  of  the  actual  possession  of  lands  by  an- 
other, within  the  limits  of  this  state. — Id. 

(j)  The  record  of  a  mortgage  upon  real 
estate  charges  subsequent  purchasers  thereof 
with  notice  of  the  incumbrance. — Smith  v. 
Stark,  3  A.  463,  34  P.  258. 

(k)  Though  not  acknowledged  or  proven 
according  to  law,  deeds  and  mortgages  con- 
veying or  incumbering  real  estate  are  from 
the  date  of  record  notice  to  subsequent  pur- 
chasers and  incumbrancers. — Owers  v. 
Olathe  Co.,  6  A.  1,  39  P.  980. 

(1)  A  purchaser  of  real  estate  is  bound 
to  know  what  the  records  disclose  concern- 
ing the  title,  and  if  they  indicate  the  exist- 
ence of  some  outside  condition  by  which  it 
may  be  affected,  he  is  bound  to  investigate 
and  is  charged  with  knowledge  of  the  facts 
to  which  an  investigation  would  lead.  But 
if  the  records  upon  their  face  are  complete, 
and  show  that  the  title  is  good,  in  the  ab- 
sence of  information  to  the  contrary  from 
any  other  source,  he  may  safely  rely  upon 
them. — Delta  County  Land  ft  Cattle  Co.  v. 
Talcott,  17  A.  316,  68  P.  985. 

§  41.    Possession. 

(a)  Possession  of  real  estate  open  and 
exclusive  is  sufficient  to  put  a  purchaser 
upon  inquiry,  but  it  id  the  occupant's  duty 
when  interrogated  concerning  his  claim  by 
one  intending  to  purchase,  to  disclose  the 
whsle  truth;  II  by  misrepresentation  or  sup^ 


pression  of  a  material  fact  he  misleads  the 
other  party,  he  is  thereby  estopped  from  aft- 
erwards asserting  the  ^laim  or  equity  which 
he  ought  to  have  disclosed,  as  against  the 
title  of  such  purchaser. — Yates  v.  Kurd,  8 
C.  343,  8  P.  576. 

(b)  A  purchaser  of  real  property  must 
take  notice  of  the  rights  of  those  in  posses- 
sion when  the  circumstances  of  such  pos- 
session are  sufficient  to  put  a  reasonable 
person  upon  inquiry  in  respect  thereto. — 
Coffee  V.  Emigh,  15  C.  184,  25  P.  83. 

(c)  The  mere  "charge"  of  land,  not  ac- 
companied by  actual  occupancy,  or  any  act 
of  ownership,  is  not  notice  of  any  right  in 
the  one  so  in  charge. — Traver  v.  Dodd,  24  A. 
273.  133  P.  1117. 

(d)  Actual  possession  of  lands  is  con- 
structive notice  to  the  world  of  the  right  of 
the  one  In  possession.  A  tenant's  possession 
suffices.  Where  one  having  a  mere  option  to 
purchase  from  the  holder  of  the  record  title, 
is,  before  proceeding  further,  distinctly  in- 
formed by  the  tenant  of  the  right  of  the  land* 
lord  under  whom  he  holds,  the  doctrine  of 
Yates  V.  Hurd,  8  C.  343,  8  P.  575,  has  no  appli- 
cation.—Davis  V.  Pursel,  55  C.  287, 134  P.  107. 

(e)  Residence  not  necessary  to  actual 
possession  to  charge  one  with  notice. — Id. 

(f)  Possession  of  land  is  sufficient  to  put 
purchaser  on  inquiry  as  to  unrecorded  deed. 
— Henderson  v.  Wanamaker,  79  F.  736. 

§42.    Failure  to  record  deed  or  other  instru- 
ment. 

(a)  A  deed  of  land  which  is  executed 
before  a  judgment  is  rendered  against  the 
owner,  but  is  not  recorded  until  after  a 
judicial  sale  of  the  land  is  had  under  the 
judgment,  and  the  sheriff's  certificate  of  sale 
is  recorded,  though  recorded  before  the  re- 
cording of  the  sheriff's  deed — at  the  expira- 
tion of  the  period  of  redemption,  will  not, 
under  €ren.  Stats.,  sec.  215,  avail  against  the 
purchaser  at  the  judgment  sale  without  no- 
tice. The  record  of  the  sheriff's  deed  relates 
back  to  the  record  of  the  certificate  of  sale. — 
McMurtrle  v.  Riddell,  9  C.  497,  13  P.  181. 

(b)  A  director  of  a  land  company,  who 
was  also  probate  judge,  at  the  grantor's  re- 
quest drew  a  deed,  in  the  presence  of  the 
president  and  executive  board  of  said  com- 
pany, conveying  to  a  third  person  certain 
lots,  and  took  the  acknowledgment  of  the 
same.  Afterwards,  and  before  such  deed  was 
recorded,  the  company  purchased  the  same 
lots  from  the  same  grantor:  Held,  that 
the  company  had  no  such  knowledge  of  the 
identity  of  the  lots  purchased  by  it  with 
those  formerly  conveyed  as  would  charge  It 
with  notice  of  such  former  conveyance. — 
Armstrong  v.  Abbott,  11  C.  220,  17  P.  517. 

(c)  The  owners  of  the  Matchless  lode 
agreed  with  parties  interested  in  the  Dolphin 
to  convey  to  them  fifty  feet  of  th^  Match- 
less— enough  to  cover  a  conflict  between  the 
two  locations.  The  deed  was  made  and 
signed  by  five  out  of  the  eight  grantors.  A 
dispute  arising,  the  remaining  three  refused 
to  sign  and  the  matter  dropped,  the  deed 
remaining  in  the  safe  of  the  notary  for 
about  a  year.  While  the  deed  remained  thus 
latent  all  the  Matchless  owners  sold  the 
claim  to  a  party  who  went  to  patent    The 
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deed  afterwards  was  found  in  the  safe  of 
the  notary,  then  deceased,  and  put  on  record 
in  its  partly  executed  condition.  A  few  days 
after  this  record  the  Blatchless  patentees 
sold  to  Tabor.  The  patentees  were  put  on 
inquiry  about  the  deed  when  they  bought, 
but  could  get  no  definite  trace  of  it  They 
bought  the  title  as  it  stood  of  record:  Held, 
that  the  deed  was  void  as  against  the  paten- 
tees and  Tabor,  their  vendee. — Tabor  v.  Sul- 
livan. 12  C.  186,  20  P.  487. 

(d)  F,  being  an  innocent  purchaser,  and 
the  legal  title  to  the  whole  premises  having 
vested  in  him,  it  could  not  be  divested,  as  to 
the  parcel  in  controversy,  by  the  subsequent 
discovery  and  recording  of  an  earlier  convey- 
ance thereof,  and  his  grantee  would  be 
equally  protected,  although  the  earlier  deed 
was  on  file  at  the  time  of  the  latter's  pur- 
chase.— Id. 

(e)  A  power  of  attorney  is  within  the 
concluding  clause  of  sec.  446,  Mills'  Stats. 
One  who  asserts  title  to  land  under  a  con- 
veyance by  an  attorney  in  fact,  the  power 
of  attorney  not  being  of  record,  is  to  be  sub- 
ordinated to  one  who.  without  notice  of  the 
power,  acquires  a  hostile  interest  Otherwise, 
where  the  adverse  right  is  acquired  with 
actual  notice  of  the  power  of  attorney,  and 
the  deed  made  thereunder. — Mulford  v.  Row- 
land. 45  C.  172,  178.  100  P.  603. 

(f)  An  unrecorded  conveyance  of  lands 
does  not  take  efTect  as  against  an  execution 
creditor  of  the  grantor,  without  notice.  Pur- 
chaser of  lands  under  execution  against  the 
heir,  is  protected  against  an  unrecorded  con- 
veyance of  the  ancestor,  in  whom  the  title 
stands  of  record. — ^Hallett  v.  Alexander,  60 
C.  37   114  P.  490. 

(g)  Sec.  446,  Mills'  Stats.,  Rev.  Stats., 
sec.  694.  has  no  application  to  a  mere  unre- 
corded option  to  purchase  lands.  An  unre- 
corded assignment  of  one  holding  such  an 
option  is  effective,  in  favor  of  one  who  aft- 
erwards acquires  the  title  thereunder,  as 
against  a  creditor  whose  execution  issues 
subsequent  to  such  assignment. — Salisbury 
V.  LaFitte.  21  A.  13,  121  P.  952. 

(h)  One  holding  paramount  title  by  a 
conveyance  not  recorded  is  not  affected  by 
a  decree  given  in  a  cause  to  which  he  was 
not  a  party,  quieting  title  in  another,  under 
a  treasurer's  deed.  The  plaintiff,  in  whom 
title  is  so  quieted,  is  not  a  "subsequent  bona 
fide  purchaser  or  incumbrancer,"  within  the 
meaning  of  the  recording  act  (Rev.  Stats., 
sec  694),  nor  is  he  in  position  to  avail  him- 
self of  the  provisions  of  the  code  relating  to 
the  notice  of  suit  pending  (Code,  sec.  38), 
because  his  title  is  not  derived  from  the 
same  source. — Carroll  v.  Kit  Carson  Land 
Co.,  24  A.  217,  133  P.  148. 

(i)  One  claiming  lands  under  a  tax  title, 
and  a  decree  quieting  the  title  against  a 
former  owner  who  had  previously  conveyed 
the  lands  by  deed  not  of  record,  is  not  a 
bona  fide  purchaser  within  Rev.  Stats.,  sec. 
694.— Brackett  v.  McClure,  24  A.  524.  135 
P.  1110. 

§4S.  Title  and  rights  acquired  by  bona  fide 
purchasers  and  equities  and  defenses 
against  them. 

(a)  Where  a  husband  bought  and  paid 
for  real  property  and  took  title  in  the  name 


of  his  wife,  one  who  purchased  the  property 
from  the  wife  for  a  valuable  consideration, 
without  notice  of  any  equitable  claim  of  the 
husband,  could  not  be  deprived  of  title  to 
the  property  at  the  suit  of  the  husband  seek- 
ing to  establish  a  resulting  trust — ^Rowe  ▼. 
Johnson,  33  C.  469,  81  P.  268. 

(b)  Where  at  the  time  of  executing  a 
conveyance  of  land  the  title  stood  on  the 
records  in  the  name  of  the  grantor,  and  the 
grantee  had  no  knowledge  that  any  other 
person  than  the  grantor  had  any  interest  in 
the  land,  the  fact  that  it  belonged  to  a  non- 
trading  partnership  of  which  the  grantor 
was  a  member  and  that  the  conveyance  was 
made  by  the  grantor  in  his  own  name  with- 
out any  authority  from  other  members  of  the 
partnership  would  not  affect  the  title  of  the 
grantee.— Hurd  v.  Fleck,  34  C.  262,  82  P. 
485. 

(c)  A  bona  fide  purchaser  of  land  with- 
out knowledge  or  actual  or  constructive  no- 
tice of  the  existence  of  an  easement  takes 
title  to  the  same  relieved  of  the  burden  or 
charge  of  the  easement. — Blake  v.  Boye,  38 
C.  55,  88  P.  470. 

§44.    Evidence  as  to  purchase  in  good  faith. 

(a)  In  an  action  by  plaintiffs,  suing  as 
I'.eirs  and  personal  representatives,  to  re- 
scind a  contract  of  sale  of  land  on  the 
ground  that  the  land  was  partnership  prop- 
erty and  that  the  grantor,  a  member  of  the 
partnership,  was  not  authorized  by  the  other 
members  of  the  partnership  to  convey  the 
land,  a  refusal  to  permit  plaintiffs  to  tes- 
tify as  to  conversations  had  by  them  with 
individual  members  of  the  partnership  with 
respect  to  the  ownership  of  the  land  at  the 
time  the  contract  was  executed,  was  not  er- 
roneous where  at  the  time  said  contract  was 
executed  the  record  title  to  the  land  stood 
in  the  individual  name  of  the  grantor  and 
defendant  had  no  knowledge  that  the  land 
was  partnership  property. — Hurd  v.  Fleck, 
24  C.  262.  82  P.  485. 

(b)  In  an  action  to  quiet  title  to  the 
right  of  way  for  an  irrigation  ditch,  there 
being  no  evidence  of  the  existence  of  sucfi 
ditch  at  the  time  the  defendants  purchased 
tlie  land,  and  they  being  without  notice  of 
the  existence  of  such  right  of  way,  the  ac- 
tion must  fail.— Blake  v.  Boye,  38  C.  65,  69, 
88  P.  470. 

(c)  A  contract  of  indemnity  executed 
by  vendor  to  vendee  is  competent  to  show 
that  the  latter  took  with  notice  of  the  right 
of.  third  persons. — Buckhom  Plaster  Co.  v. 
Consolidated  Plaster  Co.,  47  C.  516,  627,  108 
P.  27. 

VL    REMEDIES  OF  VENDOR. 
(A)     LIEN  AND  RECOVERY  OP  LAND. 

§45.    What  law  governs. 

(a)  The  courts  of  the  United  States  en- 
force vendors'  and  grantors'  liens  if  in  har- 
mony with  the  jurisprudence  of  the  state  in 
which  the  action  is  brought. — Slide  ft  Spur 
Gold  Mines  v.  Seymour,  153  U.  S.  509. 

(b)  It  being  conceided  that  a  vendor's 
lien  is  recognized  in  Colorado,  such  a  lien 
will  be  recognized  and  enforced  in  a  federal 
court  in  that  district — Id. 
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§  i6.    Creation  of  lien  in  general 

(a)  Where,  upon  sale  of  land,  the  vendee 
agrees  to  pay  a  portion  of  the  purchase 
money  to  a  third  party,  as  against  the 
yendee  and  those  claiming  under  him,  with 
notice,  such  third  party  may  have  a  lien 
upon  the  land  to  secure  the  amoimt  so  agreed 
to  be  paid. — Francis  v.  Wells,  2  C.  660. 

(b)  And  if  the  vendee  assign  the  con- 
tract to  another,  the  assignee  will  take  the 
land  subject  to  the  same  lien,  and  be  equally 
boimd  to  perform  the  stipulations  of  the  con- 
tract— Id. 

(c)  But  if  the  yendee  fail  to  perform  the 
contract,  he  acquires  no  interest  in  the 
premises,  and  there  is  nothing  to  which  a 
vendor's  lien  can  attach  in  favor  of  sueh 
third  party. — Id. 

(d)  The  mere  deposit  in  escrow  of  a  con- 
veyance of  lands,  to  be  delivered  upon  pay- 
ment of  a  specified  sum  of  money  at  a  cer- 
tain time,  followed  by  payments  on  account 
by  the  grantee,  does  not  amount  to  an  agree- 
ment on  the  part  of  the  latter  to  pay  the 
purchase  money.  Even  though  he  fraudu- 
lently procure  the  deed,  and  place  it  upon 
record,  no  lien  for  the  purchase  money  can, 
upon  these  facts,  without  more,  be  enforced. 
— Fostoria  Gold  M.  Co.  v.  Hazard,  44  C.  496, 
99  P.  758. 

(e)  A  land  owner  contracted  with  two 
other  parties  to  sell  certain  land  at  a  fixed 
price  to  be  paid  by  them  to  him  in  install- 
ments at  fixed  times.  The  two  parties  were 
to  have  control  and  handling  of  the  land, 
and  were  to  plat  it  and  expend  not  to  exceed 
a  certain  sum  in  preparing  it  for  sale  as  an 
addition  to  the  city.  The  amount  thus  ex- 
pended to  be  deducted  from  the  proceeds  of 
the  first  sales,  and  to  be  equally  borne  by  the 
three  parties.  The  owner  agreed  to  execute 
deeds  to  purchasers  of  parcels  of  land  and 
to  hold  the  securities  arising  from  such  sales 
until  he  was  paid  the  agreed  price.  All  pro- 
ceeds of  sale  over  and  above  the  stipulated 
price  to  be  equally  divided  between  the  three 
parties.  Held,  that  the  contract  was  not  a 
sale  of  land  by  the  owner  to  the  two  parties 
such  as  would  give  the  owner  a  vendor's  Hen 
on  the  land  for  the  purchase  price,  and  an 
assignee  of  the  Interest  of  the  owner  in  the 
contract  acquired  no  such  lien. — Id. 

(f)  Where  a  land  owner  entered  into  a 
contract  with  two  other  parties,  whereby  the 
two  were  to  plat  the  land  into  a  city  addi- 
tion and  sell  the  same,  the  owner  to  make 
deeds  to  the  purchasers,  and  after  paying  the 
owner  a  stipulated  price,  the  remainder  of 
the  proceeds  of  sale  to  be  equally  divided 
amongst  the  three,  there  could  be  no  vendor's 
lien  in  favor  of  the  owner  alone  for  the 
unpaid  purchase  prioe  of  any  lot  or  parcel 
of  land  sold  under  the  terms  of  said  con- 
tract.— ^Id. 

§  47.    Equitable  lien. 

(a)  Where  one  person  conveys  real  estate 
to  another  in  such  manner  that  the  legal 
title  vests  in  the  latter,  and  the  considera- 
tion of  the  sale  is  not  paid  or  secured,  equity 
allows  the  grantor  a  lien  upon  the  land  for 
its  payment. — Salomon  v.  Martin,  17  A.  60, 
67  P.  25. 

{b)    On  the  contracts  to  tbJe  case,  set 


forth  in  the  opinion  of  the  court,  and  the 
circumstances  attending  the  making  of  them 
as  therein  detailed,  this  court  holds  that  the 
plaintiff  below  retained  a  vendor's  lien  upon 
their  mining  property  which  they  conveyed 
to  the  defendants  below,  and  aflirmed  the  de- 
cree of  the  court  below  to  that  effect. — Slide 
ft  Spur  Gold  Mines  v.  Seymour,  153  U.  S.  509. 

§48.    Waiver,  loss,  or  discharge  of  Uen. 

(a)  The  facts  that  a  vendor  withholds 
the  deed,  and  afterwards  obtains  possession 
of  the  property,  and  has  stock  of  the  corpo- 
ration to  whom  he  sells  the  property  pledged 
to  secure  the  purchase  money,  are  not  of 
themselves  sufficient  to  constitute  a  waiver 
of  his  vendor's  Hen.— Wells  v.  Francis,  7  C. 
396,  4  P.  49. 

(b)  An  agreement  between  vendor  and 
vendee,  that  on  the  payment  of  a  certain 
sum  the  title  of  the  property  sold  will  be 
registered  "free  from  all  charges  and  encum- 
brances," is  not  a  waiver  by  the  vendor  of 
his  lien  for  the  balance  of  the  purchase 
money.  Such  agreement  relates  to  the  state 
of  the  title  at  that  time,  and  not  to  any- 
thing growing  out  of  the  sale  itself. — Sey- 
mour V.  Slide  A  Spur  Gold  Mines,  42  F.  633. 

§48.    Enforcement  of  lien. 

(a)  W  sold  to  M  certain  lands,  and  gave 
a  bond  for  a  deed  in  the  usual  form,  making 
time  of  the  essence  of  the  contract  Com- 
plainant negotiated  the  sale  for  W,  and  was 
entitled  to  part  of  the  purchase  money  as 
commission,  which  M  agreed  to  pay  to  him. 
M  failing  to  make  pasrments,  W  sold  the 
same  land  to  F.  Held,  upon  bill  to  enforce 
a  vendor's  lien:  (1)  That  M  acquired  no 
interest  in  the  premises,  and  no  lien  could 
oxist  as  against  him.  (2)  That  upon  M's 
failure  to  perform  his  contract,  W  might 
lawfully  sell  to  F,  and  the  latter  was  not 
bound  by  M's  contract,  unless  he  so  agreed. 
(3)  That  if  the  last  proposition  is  wrong, 
the  premises  were  held  by  F  subject  to  M's 
contract;  and  complainant  must  look  to  the 
fund  to  be  paid  by  M.— Francis  v.  Wells,  2 
C.  660. 

(b)  The  action  for  a  vendor's  lien  may 
be  maintained  against  one  holding  actual 
possession  under  a  title  bond  of  a  part  of 
the  public  domain,  with  extensive  and  val- 
uable improvements  thereon. — ^Wells  v.  Fran- 
cis, 7  C.  896,  4  P.  49. 

§50.    Nature  and  form  of  remedy. 

(a)  The  relation  of  the  parties  to  a  title 
bond  is  that  of  mortgagor  and  mortgagee; 
the  action  for  a  vendor's  lien  is  analogous  to 
the  foreclosure  of  a  mortgage;  and  the  rule 
that  a  person  claiming  adversely  to  the  title 
mortgaged  need  not  be  made  a  party  applies 
to  the  former  as  well  as  the  latter  action. 
A  strong  anald^  also  exists  between  the 
action  for  vendor's  lien  and  a  suit  for  spe- 
cific penformance,  but  in  the  latter  the  above 
rule  as  to  adverse  claimants  likewise  pre- 
vails.—Wells  V.  Francis,  7  C.  396,  4  P.  49. 

(b)  Where  by  a  contract  for  the  sale  of 
real  property  the  purchaser's  right  to  a  con- 
veyance is  made  to  depend  upon  his  per- 
formance of  conditions  precedent,  and  pro- 
vision is  made  that  failure  to  comply  with 
such  condition  shall  operate  hb  a  forfeiture 
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of  his  right,  and  that  possession  of  the  prop- 
erty, as  well  as  the  title  papers,  shall  be 
restored,  equity  will  enforce  these  conditions 
where  this  is  necessary  to  accomplish  full 
relief  to  the  vendor,  e.  g.  where  the  vendee 
is  in  possession  and,  the  contract  being  a 
mere  option,  he  cannot  be  required  to  pay 
the  purchase  money. — Gordon-Tiger  Min.  ft 
Red.  Co.  V.  Brown,  66  C.  801,  138  P.  6L 

§ 51.    ^Conditions  precedent. 

(a)  Where  the  vendor  receives  part  of 
the  purchase  money,  he  must,  before  seeking 
relief  in  a  court  of  equity  against  the  vendee, 
return  or  offer  to  return  the  amount  received 
with  interest. — Hamill  v.  Thompson,  3  C. 
618. 

§  62.    Defenses — counterclaim. 

(a)  The  purchaser  of  land  by  quitclaim 
deed  cannot  set  up  want  of  title  as  a  defense 
to  a  purchase  money  note. — Sanborn  v.  Cree, 
3  C.  161. 

(b)  Where  after  default  in  pasrment  the 
vendor  obtains  possession  until  payment  of 
purchase  money  the  vendee  claiming  rent 
therefor  and  claiming  that  same  should  be 
applied  on  the  purchase  price  in  an  action 
for  a  vendor's  lien,  the  claim  cannot  be 
again  interposed  as  a  counterclaim  in  an 
action  for  the  purchase  money. — Worrel  v. 
Smith,  6  C.  141. 

§53.    Pleading. 

(a)  A  complaint  to  enforce  a  vendor's 
lien  must  affirmatively  show  a  contract  of 
sale  consummated  between  the  parties. — 
Fostoria  Gold  M.  Co.  v.  Hazard,  44  C.  496, 
99  P.  758. 

(b)  Two  parcels  of  land  belonging  to 
different  parties  are  sold  for  a  gross  sum; 
no  lien  will  be  enforced  unless  it  be  shown 
wh^t  part  of  the  gross  sum  was  to  be  paid 
for  each  tract — Id. 

§  54.    Judgment  or  decree. 

(a)  A  contract  for  the  sale  of  land  was 
made,  but  the  land  was  not  conveyed.  Upon 
bill  flled  by  the  vendor  to  enforce  a  lien  for 
the  purchase  money,  it  was  error  to  decree 
a  sale  of  the  land.  The  proper  practice  is 
to  require  the  vendee  to  pay  the  money 
within  a  specified  time,  or  in  default  thereof 
that  he  be  foreclosed  of  all  equity  of  redemp- 
tion in  the  premises. — Todd  v.  Simonton, 
1  C.  64. 

(b)  When,  in  an  action  where  sundry 
parties  are  interested,  the  court  allows  a 
vendor's  lien,  a  party  not  affected  by  such 
decree  cannot  complain  of  the  court's  ac- 
tion.—Schiffer  V.  Adams,  13  C.  672,  22  P. 
964. 

(c)  In  an  action  to  enforce  a  vendor's 
lien  it  was  within  the  jurisdiction  of  the 
court  to  hold  that  the  contract  on  which  the 
lien  claimed  was  based  was  not  a  contract 
of  sale  although  no  such  issue  was  made  by 
the  pleadings,  and  its  Jurisdiction  was  not 
affected  by  the  correctness  or  incorrectness 
of  the  decision  of  that  question. — People  ex 
rel.  Salomon  v.  Court  of  Appeals,  30  C.  8, 
69  P.  606. 

§55.    Actions  for  recovery  of  possession. 

(a)  Where  a  vendee  went  into  posses- 
sion of  real  estate  in  pursuance  of  a  contract 


of  sale,  he  cannot  be  heard  to  question  his 
vendor's  title  in  an  action  by  the  vendor  to 
recover  the  premises  for  a  failure  on  the 
part  of  the  vendee  to  comply  with  the  con- 
tract, and  a  complaint  that  alleges  such  con- 
tract of  sale  and  the  failure  of  the  vendee 
to  comply  therewith  is  sufficient  as  against 
a  general  demurrer  without  an  allegation  of 
ownership.— Ruth  v.  Smith,  29  C.  164,  68 
P.  278. 

(b)  The  vendee  having  defaulted  in  the 
payment  of  the  agreed  purchase  money,  and 
in  the  performance  of  other  covenants,  plain- 
tiff, who  was  vendor's  assignee  of  the  con- 
tract of  sale,  sued  for  possession.  There  was 
a  second  contract  not  making  material 
changes  in  the  first,  which  had  not  been 
assigned.  The  original  vendor  was  not  made 
a  party.  The  plaintiff  held  title  in  fee  to 
47-48ths  of  the  property.  Held  the  omission 
of  plaintiff  to  secure  an  assignment  of  the 
second  contract  was  of  no  moment — Gor- 
don-Tiger Min.  A  Red.  Ca  v.  Brown,  66  C. 
301,  138  P.  61. 

(B)     ACTIONS  FOR  PURCHASE  MONEY. 

§56.    Defenses,  in  general. 

(a)  Notes  not  having  been  paid  at  ma- 
turity, nor  any  of  the  interest,  the  whole 
debt,  by  the  terms  of  the  trust  deed,  waa 
declared  due,  and  the  property  sold  by  the 
trustee.  In  an  action  on  the  vendee's  note; 
Held,  that  it  was  his  duty  to  have  met  those 
two  notes,  including  all  the  interest  on 
them,  as  they  came  due,  inasmuch  as  the 
whole  amount  of  such  payments  would  not 
have  equaled  $2,600;  and  the  fact  that  the 
vendor  had  failed  to  pay  the  previously  ac- 
crued interest,  payment  of  which  would  not 
have  avoided  default,  and  that,  owing  to  the 
trustee's  sale,  he  could  not  convey  the  legal 
title,  did  not  excuse  the  vendee  for  not  meet- 
ing the  notes,  nor  furnish  a  defense  to  the 
action.— Rhodes  v.  Wilson,  12  C.  66,  20  P. 
746. 

(b)  The  complaint  stated  a  cause  of 
action  on  the  vendee's  note.  The  answer  set 
up  failure  of  consideration,  by  reason  of  the 
vendor's  inability  to  convey  a  good  title, 
because  of  the  trustee's  sale.  The  reply  al- 
leged that  such  inability  was  due  to  the 
vendee's  failure  to  pay  the  two  notes  as  they 
matured;  Held,  that  the  determination  of 
the  questions  does  not  require  the  aid  of  any 
principles  of  equity,  but  simply  legal  princi- 
ples, and  therefore  relief  is  warranted  under 
the  pleadings. — Id. 

(c)  A  vendee,  in  possession  of  land  pur- 
chased, cannot  remain  in  possession  and  en- 
jo3rment  and  refuse  to  pay  the  purchase  price 
because  of  an  incumbrance  by  the  recording 
of  a  judgment  against  the  vendor  where  the 
vendor  offers  to  indemnify  him  against  the 
judgment,  and  because  a  small  portion  of 
the  land  of  inconsiderable  value  and  not  af- 
fecting the  use  and  value  of  the  balance  was 
laid  out  in  town  lots  and  a  part  dedicated 
to  the  public  use  as  streets  and  alleys. — 
Florence  Oil  A  Ref.  Co.  v.  McCandless,  26  C. 
634,  68  P.  1084. 

(d)  Purchaser  cannot,  in  an  action  for 
the  price,  complain  that  the  vendor  did  not 
perlonn  some  act  agreed  upon^  which  in  no 
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way  affected  the  title  to  the  thing  sold,  or 
the  rights  of  the  purchaser. — Galbreath  v, 
Wallrlch,  45  C.  637,  102  P.  1085. 

§  57.    Jadgment 

(a)  Judgment  in  favor  of  plaintiff  suing 
as  vender  upheld  for  the  purchase  price  of 
the  contract  of  sale  with  interest,  the  plain- 
tiff having  tendered  a  deed  into  court  which 
was  ordered  left  with  the  derk  for  the  de- 
fendant— Gilpin  County  Mln.  Co.  v.  Drake, 
8  C.  591,  9  P.  787. 

VIL    REMEDIES  OF  PURCHASER. 

§  68.    Election  of  remedies. 

(a)  A  vendee  who  has  been  induced  by 
the  fraud  of  his  vendor  to  make  a  contract 
of  purchase,  which  contains  warranties  made 
by  the  vendor,  has  a  choice  of  remedies;  he 
may  rescind  the  contract,  restore  what  he 
has  received,  and  recover  back  what  he  has 
paid,  or  he  may  affirm  the  contract,  recover 
the  damages  he  has  sustained  for  the  fraud, 
and  also  those  resulting  from  a  breach  of 
the  warranties  of  the  vendor;  but  he  cannot 
do  both.— Wilson  v.  New  U.  8.  Co.,  73  P. 
994;  Boyes  v.  Qreen  Mt  Falls  Town  A  Imp. 
Ca.  3  A.  295,  33  P.  77. 

§  69.    Recovery  of  purchase  money. 

(a)  An  action  will  not  lie  by  a  purchaser 
to  recover  the  purchase  money  on  failure 
of  title,  in  the  absence  of  fraud  or  covenants 
to  secure  the  title.— U.  P.  Ry.  v.  Barnes,  64 
F.  80. 

(b)  A  right  of  action,  if  any.  for  pur- 
chase money  paid,  on  failure  of  title  to 
realty,  accrues  when  the  money  is  paid  and 
the  deed  obtained. — Id. 

§  60.    Waiver  of  right. 

(a)  Title  to  land  procured  under  contract 
having  failed,  and  under  a  new  contract 
plaintiff  procured  good  title  for  defendant 
for  the  same  land,  acceptance  of  the  title 
and  pajrment  of  money  under  the  new  con- 
tract was  a  settlement  and  waiver  of  all 
claims  for  failure  of  title  under  the  first 
contract. — Beshoar  v.  Robards,  8  A.  173,  45 
P.  280. 

§61.    Scope  of  relief. 

(a)  Vendee,  having  stipulated  for  a  per- 
fect title,  may  have  the  price  abated  if  title 
is  not  furnished  to  the  whole. — Brown  v. 
Gordon-Tiger  Co.,  44  C.  311,  324,  97  P.  1042. 


VENIRE. 

Drawing  of  jurors  by  special   venire,   see 
"Jury,"  sec.  12. 

VENXTE. 

I.    Natxtbe  OB  Subject  of  Action. 

§  1.  Constitutional  and  statutory  pro- 
visions. 

$    2.    Actions  relating  to  real  property. 

S  3.  Actions  relating  to  personal  prop- 
erty. 

§    4.    Actions  on  contracts. 

§   6.    Bills  and  notes. 

i   6.    Actions  for  torts. 

i   7.    Place  of  accrual  of  cause  of  action. 


II.    Changs  of  Venue  or  Place  of  Trial. 


§   8. 

§  9. 
§10. 
§11. 
§12. 

§13. 
§14. 

§15. 

§16. 
§17. 
§18. 
§19. 


§21. 

§22. 
§23. 
124. 
§25. 


§27. 
§28. 


Constitutional  and  statutory  pro- 
visions. 

Condition  of  cause. 

Right  of  defendant  to  change. 

Right  of  interpleader  to  change. 

Causes  in  which  change  may  he 
granted. 

Discretion  of  court. 

Action  not  brought  in  proper  county 
or  district. 

Disqualification  or  prejudice  of 
judge. 

Time  for  application. 

Notice  of  application. 

Affidavits  for  change. 

Statement  of  grounds. 

"Negativing  allegaiions  and  ex- 
ceptions. 

Conclusiveness  and  effect  of  afftdor 
vits  and  other  proofs. 

HeaHng  and  determination. 

Order  granting  or  refusing  change. 

Waiver  of  change. 

Operation  and  effect  of  order. 

Jurisdiction  and  proceedings  after 
application  or  change. 

Second  application  for  change. 

Objections  and  exceptions,  estoppel, 
and  ijoaiver. 


See  "Criminal  Law,"  V,  and  particular  sub- 
jects. 

Review  of  decision  dependent  on  assignments 
and  evidence  in  record,  see  "Appeal  and 
Error,"  sec.  257. 

Presumptions  as  to  allowance  of  change,  see 
"Appeal  and  Error,"  sec  391. 

Discretion  of  court  as  to  change,  see  "Appeal 
and  Error,"  sec.  418. 

In  action  on  notes,  see  "Bills  and  Notes," 
sec.  126. 

Change  in  contempt  proceedings,  see  "Con- 
tempt," sec  26. 

Of  acti<ms  against  corporation,  see  "Corpora- 
tions," sec.  221. 

Of  action  against  foreign  corporation,  see 
"Corporations,"  sec.  270. 

Of  suit  against  directors,  see  "Corpora- 
tions," sec  161. 

Change,  discretion  of  court,  see  "Criminal 
Law,"  sec  274. 

Change  of,  compelled  by  prohibition,  see 
"Prohibition,"  sec.  6. 

Of  actions  for  unpaid  taxes,  see  "Taxation," 
sec.  112. 

Of  proceedings  to  adjudicate  priorities  to 
water,  see  "Waters,"  sec.  177. 

L    NATURE  OR  SUBJECT  OF  ACTION. 

§1.    Constitutional  and  statutory  provisions. 

(a)  Sees.  25  and  25a  of  Mills'  Code  (Rev. 
Code,  sees.  25  and  26)  refer  exclusively  to 
actions  in  rem,  where  specific  property  is 
directly  affected.  An  action  to  restrain  in- 
terference with  the  business  of  a  railway 
company  by  unlawful  dealing  in  its  non- 
transferable tickets  is  a  transitory  action  in 
personam.  The  sections  quoted  have  no  ref- 
erence to  such  an  action. — ^Kirby  v.  Union 
Pacific  R.  Co.,  51  C.  509,  119  P.  1042. 

(b)  The  several  sections  of  the  code  re- 
lating to  the  plac9  of  trial  of  clvi}  actiomi 
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are  construed  in  the  opinion. — Denver  A  Rio 
0.  Ry.  T.  Cahill,  8  A.  158»  45  P.  286. 

§  2.    Actions  relating  to  real  property. 

(a)  It  is  provided  by  sec.  26  of  the  civil 
code  that  an  action  involving  real  estate 
shall  be  tried  in  the  county  in  which  the 
land  or  some  part  thereof  is  situate. — Smith 
V.  People,  2  A.  99,  29  P.  924. 

(b)  An  action  to  cancel  a  release  deed  is 
an  action  involving  title  to  real  estate,  and 
a  motion  to  change  the  venue  on  that  ground 
being  denied,  it  is  reversible  error. — Camp- 
bell V.  Equitable  Securities  Ca,  12  A.  644, 
66  P.  88. 

§3.    Actions  relating  to  personal  property. 

(a)  Fixtures  are  nqt  real  estate  and  the 
law  concerning  the  venue  of  actions  as  to 
real  estate  does  not  control  actions  for  con- 
version of  fixtures. — ^Updegraft  v.  Lesem,  16 
A.  297,  62  P.  842. 

§4.    Actions  on  contracts. 

(a)  Under  sec.  28  of  the  code,  action 
upon  a  contract,  wherein  no  place  of  per- 
formance is  specified,  may  be  brought  in  the 
county  where  the  plaintiff  resides. — Bean  v. 
Gregg.  7  C.  499,  4  P.  903./ 

(b)  An  indemnity  bond  given  to  a  sheriff 
to  indemnify  him  against  damage  for  seizing 
personal  property  under  a  writ  of  attach- 
ment, and  which  contains  no  provision  mak- 
ing it  payable  in  any  particular  county,  is 
not  a  contract  to  be  performed  in  the  county 
wherein  the  attachment  is  levied,  within  the 
meaning  of  sec.  27  of  the  code,  providing  that 
actions  upon  contracts  may  be  tried  in  the 
county  in  which  the  contract  was  to  be  per- 
formed.— Brewer  v.  Gordon,  27  C.  Ill,  69 
P.  404. 

(c)  Sec  27,  Mills'  Ann.  Code,  provides 
that  actions  on  contracts  shall  be  tried  in  the 
county  in  which  the  contract  was  to  be  per- 
formed. Held,  that,  notwithstanding  this 
provision,  an  action  on  a  contract  to  be  per- 
formed in  a  certain  county  may  be  tried  in 
the  county  of  defendant's  residence  at  the 
commencement  of  the  action,  or  in  that  of 
plaintifT's  residence  when  service  is  made  on 
the  defendant  therein,  although  performance 
was  to  be  elsewhere,  and  in  such  case  defend- 
ant does  not  have  an  absolute  right  to  a 
change  of  venue  to  the  county  where  the  con- 
tract was  to  be  performed. — Bales  v.  Cannon, 
42  C.  276,  94  P.  21. 

(d)  Under  sec.  29  of  the  Revised  Code 
an  action  upon  contract  may  be  instituted 
and  prosecuted  in  the  county  where  the  con- 
tract was  to  be  performed.  Even  though  de- 
fendant resides  in  another  county  he  is  not 
entitled  to  a  change  of  venue. — Gould  v. 
Mathes,  65  C.  384,  136  P.  780. 

(e)  An  action  to  recover  on  a  money  de- 
mand growing  out  of  a  contract  between  the 
parties  shall  be  tried  in  the  county  in  which 
the  defendants,  or  any  of  them,  reside  at 
the  commencement  of  the  action,  or  in  the 
county  where  the  pli^ntlfF  resides  when  serv- 
ice is  made  on  the  defendant  in  such  county, 
subject  to  the  power  of  the  court,  upon  good 
cause  shown,  to  change  the  place  of  trial. — 
Pearse  v.  Bordeleau,  3  A.  351,  33  P.  140. 

(f)  An  action  by  a  publishing^  company 


against  a  party  who  contracted  for  a  route 
for  the  circulation  and  sale  of  its  paper  and 
against  other  parties  who  guaranteed  the 
contract  of  the  circulator,  is  an  action  upon 
the  guaranty  contact,  and  not  an  action  for 
goods  sold  and  delivered,  and  the  code  pro- 
vision authorizing  an  action  for  goods  sold 
and  delivered  to  be  brought  in  the  county 
where  the  plaintifF  resides  or  where  the  goods 
were  sold  does  not  apply. — Smith  v.  Post 
Printing  &  Pub.  Co..  17  A.  238,  68  P.  119. 

§6.    Bins  and  notes. 

(a)  Under  sec  24  of  the  code,  an  action 
may  be  brought  upon  a  bill  of  exchange  in 
the  county  where  the  plaintiff  resides. — ^Law 
V.  Brinker,  6  C.  656. 

(b)  Under  the  code  of  1883  an  action  on 
a  note  may  be  brought  in  the  county  of 
plaintifTs  residence,  though  defendant  re- 
sides, and  the  note  is  made  payable  in  an- 
other; and  defendant,  having  elected  to 
stand  on  his  assertion  that  the  court  is 
without  jurisdiction,  is  in  default,  and  judg- 
ment may  be  entered  against  him. — ^Thomas 
v.  Cola  Nat  Bank,  11  C.  611,  19  P.  601. 

(c)  Sec.  27  of  Mills'  Ann.  Code  provides, 
inter  alUh  that  "In  all  other  cases,  the  action 
shall  be  tried  in  the  county  in  which  the 
defendants,  or  any  of  them,  may  reside  at 
the  commencement  of  the  action,  or  in  the 
county  where  plaintiff  resides  when  service 
is  made  on  the  defendant  in  such  county; 
♦  ♦  ♦  actions  upon  notes  or  bills  of  ex- 
change in  the  county  where  the  same  are 
made  payable";  and  sec  29  provides,  inter 
alia^  that  the  court  may,  on  good  cause 
shown,  change  the  place  of  trial  when  the 
county  designated  in  the  complaint  is  not 
the  proper  county.  Held,  that  where  the 
defendant  sued  on  his  promissory  notes  lived 
in  a  county  other  than  that  in  which  the 
action  was  commenced,  and  the  notes  were 
not  made  payable  in  such  county,  upon 
proper  showing  he  was  entitled  to  a  change 
of  venue  to  the  proper  county;  and  that  the 
court  was  thereby  divested  of  jurisdiction 
except  for  the  purpose  of  making  the  order 
of  removal. — Ashton  v.  Garretson,  87  C.  90, 
86  P.  831. 

(d)  Where  a  promissory  note  was  made 
payable  at  a  certain  bank,  the  county  in 
which  such  bank  is  situated  was  the  proper 
county  for  trial  of  an  action  thereon,  al- 
though defendants  resided  and  were  served 
with  summons  in  another  county  and  an  ap- 
plication to  change  the  place  of  trial  to  the 
county  of  defendants'  residence  was  prop- 
erly denied. — Coulter  v.  Bank  of  Clear  Creek 
County,  18  A.  444,  72  P.  602. 

§6.    Actions  for  torts. 

(a)  In  an  action  for  a  tort,  the  county 
where  the  defendant  resides  and  the  county 
where  the  plaintiff  resides  and  the  defend- 
ant is  served,  and  the  county  where  the  tort 
was  committed,  are  equally  proper  counties 
for  trial;  and  if  the  action  is  commenced  in 
any  one'  of  these  counties,  the  place  of  trial 
cannot  be  changed  on  the  ground  that  the 
county  designated  is  npt  the  proper  county. 
—Newell  V.  Giggey,  13  C.  16,  21  P.  904;  Den- 
ver &  Rio  G.  R.  Co.  V.  CahlU,  8  A.  168,  45 
P.  281^, 
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§7.    Place  of  accrual  of  cause  of  action. 

(a)  An  action  is  properly  commenced  in 
the  coimty  where  the  cause  of  action  ac- 
crued.— Bd.  Com'rs  Montezuma  County  v. 
San  Miguel  County,  3  A.  137,  32  P.  346. 

IL    CHANGE  OF  VENUE  OR  PLACE  OF 
TRIAL. 

§8.    Constitutional  and  statutory  provisions. 

(a)  Mills'  Ann.  Stats.,  sec  1092,  provid- 
ing that,  if  no  substantial  objection  is  shown 
to  exist  thereto,  the  venue  shall  be  changed 
from  county  court  to  the  district  court  of 
the  same  county,  is  not  repealed  either  by 
Mills*  Ann.  Stats.,  sec.  2679,  providing  that 
no  appeal  shall  lie  from  a  judgment  of  a 
justice  of  the  peace  in  any  civil  or  criminal 
cause  to  the  district  court,  nor  by  Sess. 
Laws  1899,  p.  171,  authorizing  county  judges 
to  interchange;  but  the  county  judge  may, 
when  disqualified,  in  causes  pending  on  ap- 
peal from  a  justice  of  the  peace,  change  the 
veuue  to  another  county,  or  to  the  district 
court,  or  he  may  invite  another  county  judge 
to  try  the  cause. — Town  of  Del  Norte  v. 
Weiss,  38  C.  269,  88  P.  581. 

§9.    Condition  of  cause. 

(a)  A  motion  for  change  of  judge  in  the 
trial  of  a  cause  on  the  ground  that  the  pre- 
siding judge  is  disqualified  should  be  inter- 
posed at  the  earliest  opportunity.  Such  a 
motion  made  after  the  action  had  been  pend- 
ing for  nearly  five  years  and  a  demurrer  and 
several  motions  had  been  passed  on  by  the 
presiding  judge,  and  after  the  issues  were 
made  up  and  the  case  was  set  for  trial  and 
which  was  called  up  and  overruled  on  the 
day  set  for  trial  came  too  late  and  objections 
to  the  ruling  thereon  will  not  be  considered 
on  appeal. — Eberville  v.  Leadville  Tun.,  Min. 
ft  D.  Co.,  28  C.  241,  64  P.  200. 

(b)  An  application  for  the  change  of  the 
venue,  first  interposed  after  the  issues  have 
been  made  up  and  the  cause  is  ready  for 
trial,  is  not  in  apt  time. — Miller  v.  Weston, 
25  A.  231,  138  P.  424. 

§  10.    Right  of  defendant  to  change. 

(a)  The  code  provision  that  an  action 
on  a  promissory  note  may  be  tried  in  the 
county  where  the  same  is  made  payable  does 
not  give  a  defendant  sued  elsewhere  an  ab- 
solute right  to  a  change  of  venue. — Reed  v. 
First  Nat.  Bank,  23  C.  380,  48  P.  507. 

(b)  Where  an  indemnity  bond  was  given 
to  a  sheriff  and  the  obligors  in  the  bond  re- 
sided in  a  different  county  from  that  in 
which  the  obligee  resided  and  in  which  the 
attachment  was  levied,  and  an  action  was 
brought  upon  the  bond  in  the  county  of  the 
residence  of  the  obligee  and  summons  was 
served  on  the  obligors  in  the  county  of  their 
residence,  the  defendants  had  a  right  to  have 
the  cause  removed  for  trial  to  the  county 
of  their  residence,  and  a  refusal  by  the  court 
to  remove  such  cause  upon  application  by 
defendants  was  reversible  error. — Brewer  v. 
Gordon,  27  C.  Ill,  59  P.  404. 

(c)  A  defendant  sued  in  a  county  other 
than  that  of  his  residence,  and  served  with 
process  in  the  latter  county,  is  entitled  to 


change  the  venue. — Kruschke  v.  Quatsoe,  49 
C.  312,  112  P.  769. 

(d)  Action  in  Pueblo  District  Court 
against  The  American  Smelting  ft  Refining 
Company.  On  defendant's  motion,  under 
Rev.  Code,  sec.  18,  Price  was  substituted  as 
defendant  The  action  was  for  the  value  of 
ores  extracted  by  Price  from  mining  prem- 
ises situated  in  La  Plata  County,  and  ad- 
versely claimed  by  plaintiff.  Price  lived  in 
La  Plata  and  was  never  served  with  process 
in  Pueblo  County.  He  appeared  only  to  de- 
mur, at  the  same  time  demanding  a  change 
of  venue  to  La  Plata.  Held,  he  was  entitled 
thereto  as  of  right — Price  v.  Lucky  Four 
Gold  M.  Co.,  56  C.  163,  136  P.  102L 

§  11.    Right  of  interpleader  to  change. 

(a)  Change  of  venue  on  behalf  of  inter- 
pleiaders  allowed,  but  held  to  be  no  change 
of  venue  as  to  the  original  plaintiff  and  de- 
fendant—Talpey  v.  Doane,  3  C.  25. 

§  1%.  Causes  in  which  diange  may  be  granted, 
(a)  If  an  action  involving  real  estate  is 
brought  in  the  wrong  county,  the  court  can- 
not retain  jurisdiction  after  motion  in  apt 
time  by  the  defendant  to  change  the  place  of 
trial  to  the  county  in  which  it  ought  to  have 
been  commenced. — Smith  v.  People,  2  A.  99, 
29  P.  924. 

§  13.    IMscretion  of  court. 

(a)  Removal  of  a  cause  on  account  of 
convenience  of  witnesses  is  discretionary 
with  the  court  and  not  reviewable. — DeWein 
V.  Osbom,  12  C.  407,  21  P.  189;  Denver  ft 
Rio  G.  R.  Co.  V.  CahUl,  8  A.  168.  45  P.  286. 

(b)  In  passing  upon  an  application  for  a 
change  of  venue  on  the  ground  of  prejudice 
of  the  inhabitants,  the  trial  court  should 
exercise  a  sound  discretion;  it  is  only  in  case 
of  manifest  abuse  of  such  discretion  that  its 
decision  will  be  reversed  by  this  court — 
Power  V.  People,  17  C.  178.  28  P.  1121. 

(c)  Where  an  application  for  change  of 
place  of  trial  is  made  by  a  defendant  based 
upon  a  ground  which  entitles  him  to  the 
change  as  a  matter  of  right,  the  court  to 
which  it  is  addressed  has  no  discretion  ex- 
cept to  grant  the  application,  and  is  ousted 
of  jurisdiction  to  proceed  further  with  the 
cause  than  to  enter  the  order  of  removal. — 
People  ex  rel.  Lackey  v.  Dist.  Ct  of  Second 
Jud.  Dist,  30  C.  1^3,  69  P.  597. 

(d)  An  application  for  change  of  venue 
on  the  ground  of  the  prejudice  of  the  judge, 
or  the  prejudice  of  the  inhabitants,  or  of  the 
undue  influence  of  the  adverse  party  over 
the  minds  of  the  inhabitants,  is  within  the 
discretion  of  the  trial  court  to  grant  or  re- 
fuse, and  unless  there  is  a  manifest  abuse 
of  such  discretion,  the  action  of  the  trial 
court  in  refusing  such  application  is  not  re- 
viewable.—Doll  V.  Stewart,  30  C.  320,  70  P. 
326. 

(e)  The  granting  or  refusing  of  a  change 
of  venue  is  discretionary,  and  unless  there 
is  obvious  abuse  of  discretion  the  refusal 
thereof  is  not  reviewable. — Kerr  v.  Bums, 
42  C.  285,  93  P.  1120. 

(f)  Upon  sufficient  application  by  the  de- 
fendant, made  within  the  proper  time,  to 
change  the  place  of  trial,  on  the  ground  that 
the  county  designated  In  the  complaint  Ib 
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not  the  proper  county,  the  duty  of  making 
the  change  becomes  mandatory  upon  the 
court,  and  its  Jurisdiction  is  divested,  ex- 
cept for  the  purpose  of  making  the  order 
of  removal. — Denver  ft  Rio  G.  R.  R.  Co.  v. 
Cahill,  8  A.  158.  45  P.  285. 

(g)  An  application  for  a  change  of  venue, 
in  a  will  contest,  on  the  ground  of  local 
prejudice,  and  for  the  convenience  of  wit- 
nesses, is  within  the  discretion  of  the  trial 
court.  Its  determination  will  not  be  dis- 
turbed if  no  abuse  of  the  discretion  appears. 
—Miller  V.  Weston,  25  A.  231,  138  P.  424. 

§  14.    Action  not  brought  in  proper  county  or 
district. 

(a)  The  bringing  of  an  action  in  an  im- 
proper county  is  not  a  Jurisdictional  or  fatal 
defect;  the  remedy  is  to  apply  to  the  court 
to  change  the  place  of  trial;  and  the  duty 
of  making  such  change  does  not  devolve 
upon  the  court  of  its  own  motion. — Fletcher 
V.  Stowell,  17  C.  94,  28  P.  826;  Bd.  Com'rs 
Gunnison  County  v.  Saguache  County,  2  A. 
413,  31  P.  183;  Wasson  v.  Hoffman,  4  A. 
491,  36  P.  445;  Denver  ft  Rio  G.  Ry.  v. 
Cahill,  8  A.  158,  45  P.  285. 

(b)  The  statute  (Gen.  Stats.,  c.  XXII, 
sec.  20),  does  not  apply  where  the  ground 
of  removal  is  that  the  suit  was  begun  in  the 
wrong  county. — Forbes  v.  Grand  County,  23 
C.    344,   47   P.    388. 

(c)  The  place  of  trial  of  an  action  pend- 
ing in  a  county  court  may  be  changed  to  the 
county  court  of  the  proper  county,  notwith- 
standing such  county  may  not  be  adjacent 
to  the  one  in  which  the  action  is  pending. — 
Forbes  v.  Grand  County,  23  C.  344,  47  P.  388. 

(d)  The  right  to  a  change  of  venue  in 
an  action  commenced  in  the  wrong  county 
is  a  privilege  which  may  be  waived,  but 
when  properly  demanded,  it  divests  the  court 
of  jurisdiction  to  proceed. — Smith  v.  People, 
2  A.   99,   29  P.   924. 

(e)  The  complaint  in  action  fixes  the 
character  of  the  suit  and  determines  the 
venue.  In  an  action  by  a  lessee  of  a  mine 
against  his  lessors  for  damage  for  an  al- 
leged conversion  of  machinery  and  appli- 
ances placed  by  the  lessee  for  the  purpose 
of  working  the  mine,  where  the  complaint 
charged  the  wrongful  conversion  by  defend- 
ants of  personal  property  belonging  to  plain- 
tiff the  cause  is  properly  brought  in  the 
county  where  defendants  or  any  of  them 
reside,  and  the  venue  will  not  be  changed 
to  the  county  in  which  the  mine  is  located 
on  the  ground  that  It  involved  an  interest  in 
real  estate,  since  if  it  should  be  determined 
that  the  subject-matter  of  the  action  is  real 
estate,  no  recovery  could  be  had  under  the 
complaint. — Updegraff  v.  Lesem,  15  A.  297, 
62  P.  342. 

§  15.    Disqualification  or  prejudice  of  judge. 

(a)  A  Judge,  who,  before  he  went  upon 
the  bench,  was  of  counsel,  is  disqualified 
from  presiding  at  the  trial,  unless  all  parties 
consent  that  he  may.  And  in  such  case  it  is 
his  imperative  duty  (if  county  Judge)  of  his 
own  motion,  or  on  suggestion,  to  certify  the 
case  to  the  district  court — without  requiring 
petition  for  change  of  venue  under  the  stat- 
ute.--0*Connell  v.  Gavett,  7  C.  40, 1  P.  902. 

Ih)    It  is  no  ground  for  a  change  of 


Tenue  in  a  civil  case  that  the  judge  had 
formerly  represented  the  people  as  prosecut- 
ing attorney  in  a  criminal  prosecution 
against  defendant,  and  had  been  counsel  for 
the  plaintiff  in  a  civil  suit  against  him.— 
Karcher  v.  Pearce,  14  C.  557,  24  P.  668. 

(c)  The  part  ownership  of  a  mine  by  the 
brother  of  the  judge  before  whom  an  action 
involving  a  lease  of  part  of  the  property  is 
about  to  be  tried  does  not  of  itself  disqualify 
the  judge  from  presiding  at  the  trial,  the 
brother's  interest  not  being  covered  by  the 
lease  or  in  any  way  affected  thereby. — 
Patrick  v.  Crowe,  15  C.  543,  25  P.  985. 

(d)  A  judge  is  not  necessarily  disquali- 
fied by  the  fact  that  his  brother  is  an  at- 
torney for  one  of  the  parties  in  the  case,  and 
that  the  judge  himself  was  an  unsuccessful 
bidder  for  a  lease  of  the  mine  involved  in 
the  litigation.— Id. 

(e)  The  fact  that  a  judge  has  once  be- 
fore tried  a  cause  without  a  Jury  and  ren- 
dered a  judgment  against  the  party  who  ap- 
plies for  a  change  of  venue,  is  not  sufficient 
to  establish  prejudice  of  the  judge  and  to  re- 
quire a  change  of  venue  on  that  ground. — 
Doll  V.  Stewart,  80  C.  320,  70  P.  326. 

(f)  Sec.  29,  Mills'  Ann.  Code,  provides 
for  a  change  of  venue  when  the  judge  is  dis- 
qualified to  try  the  action.  Held,  that  since 
the  action  referred  to  is  the  action  in  which 
the  change  of  venue  is  made,  because  the 
trial  Judge  was  an  attorney  in  a  suit  in 
which  certain  priorities  were  adjudicated, 
such  provision  does  not  require  a  change  of 
venue  in  an  action  to  enjoin  parties  holding 
such  priorities  from  taking  more  than  they 
are  entitled  to. — Kerr  v.  Bums,  42  C.  285, 
291,  93  P.  1120. 

(g)  The  disqualification  of  a  district 
Judge  is  never  a  cause  for  changing  the 
place  of  trial,  except  when  a  competent  judge 
of  another  district  cannot  be  procured. — 
Smith  V.  People,  2  A.  99,  29  P.  924. 

(h)  The  fact  that  the  Judge  of  the  dis- 
trict court  of  the  proper  county  is  disquali- 
fied to  try  the  case  is  not  a  warrant  for 
commencing  an  action  in  the  wrong  county, 
neither  does  it  authorize  the  court  in  which 
it  may  be  improperly  commenced  to  retain 
Jurisdiction. — Id. 

§16.    Time  for  application. 

(a)  In  an  election  contest  case,  an  ap- 
plication for  change  of  Judge  before  whom 
the  trial  was  to  be  had  on  the  ground  of 
prejudice  because  the  judge  had  said  that 
the  ballots  upon  which  the  contest  was  made 
should  be  counted  for  the  contestor,  when 
presented  on  the  day  the  case  was  set  for 
trial  and  thirty  days  after  the  time  the 
prejudicial  statement  is  alleged  to  have  been 
made,  and  does  not  show  when  contestee 
first  obtained  knowledge  that  the  statement 
had  been  made  came  too  late  and  was  prop- 
erly denied.— Nicholls  v.  Barrick,  27  C.  432, 
62  P.  202. 

(b)  In  a  suit  for  divorce  plaintiff  applied 
for  temporary  alimony  and  served  notice  on 
defendant  of  the  time  the  application  would 
be  heard.  The  day  preceding  the  one  set  for 
hearing  the  application  defendant  by  his 
counsel  entered  a  general  appearance  and 
procured  the  postponement  of  the  hearing 
for  three  days  and  pji  the  following  day  fil^ 
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a  motion  to  change  the  place  of  trial  to  the 
county  of  his  residence  and  in  which  he 
was  served  with  summons.  The  motion  to 
change  the  place  of  trial  was  the  first  plead- 
ing filed  by  defendant  in  the  case.  Held, 
that  the  motion  was  in  apt  time  and  that 
defendant  had  not  waived  his  right  to  have 
the  place  of  trial  changed  to  the  county  of 
his  residence. — People  ex  rel.  Lackey  v.  Dist. 
Ct  of  Second  Jud.  Dist.,  30  C.  123,  69  P. 
597. 

(c)  An  application  for  a  change  of  venue 
must  be  made  as  soon  as  the  moving  party 
has  knowledge  of  the  facts  which  entitle  him 
to  change. — ^Kirby  v.  Union  Pac  R.  Co.,  61  C. 
509,  119  P.  1042. 

(d)  An  application  to  remove  a  cause  to 
another  county  for  trial  on  the  ground  that 
defendant  resides  and  was  served  with  sum- 
mons in  such  other  county  is  in  apt  time  if 
filed  within  the  time  fixed  by  the  smnmons 
for  defendant  to  appear  and  plead. — Smith  v. 
Post  Prtnting  ft  Pub.  Co.,  17  A.  238.  68  P. 
119. 

§  17.    Notice  of  application. 

(a)  In  the  absence  of  any  agreement  be- 
tween the  parties,  an  order  for  a  change  of 
venue,  not  based  on  a  properly  verified  peti- 
tion, and  notice  to  the  adverse  party,  con- 
fers no  jurisdiction  on  the  court  to  which 
the  cause  is  transferred. — Miller  v.  Claflin, 
12  A.   192,  66  P.  201. 

(b)  It  would  be  error  to  grant  a  change 
of  venue  of  an  action  without  reasonable 
notice  of  the  application  for  the  change  hav- 
ing been  given  the  adverse  party  or  his  at- 
torney.— ^Fitzhugh  V.  Nicholas,  20  A.  234,  77 
P.  1092. 

§18.    Affidavits  for  change. 

(a)  A  petition  for  change  of  venue,  and 
the  affidavits  in  support  thereof,  must  set 
forth  the  facts  upon  which  the  petitioner's 
fears  that  he  will  not  receive  a  fair  trial  are 
founded. — Christ  v.  People,  3  C.  394 ;  Hughes 
v.  People,  5  C.  436;  De  Walt  v.  Hartzell, 
7  C.  601,  4  P.  1201. 

(b)  A  motion  for  change  of  venue  on  the 
groimd  of  prejudice  of  the  inhabitants 
against  the  accused,  not  supported  by  the 
requisite  number  of  reputable  citizens,  is  not 
sufficient. — Babcock  v.  People,  13  C.  615,  22 
P.  817. 

(c)  On  motion  for  change  of  venue  on 
account  of  the  convenience  of  witnesses,  the 
affidavit  should  set  forth  the  facts  to  which 
the  witnesses  would  testify,  and  where  no 
answer  has  been  filed,  it  should  state  the 
facts  constituting  the  defense. — ^Hills  t. 
LaDue,  5  A.  248,  38  P.  430. 

§19.    Statement  of  grounds. 

(a)  Where  several  counties  are  attached 
for  judicial  purposes,  a  petition  for  a  change 
of  venue,  founded  upon  prejudice  of  the  in- 
habitants, must  show  that  such  prejudice 
exists  in  all  of  the  counties  so  attached. — 
Fitzgerald  v.  People,  1  C.  66;  Black  v.  Bent, 
20  C.  342,  38  P.  387. 

(b)  Statutes  relating  to  change  of  venue 
examined  with  reference  to  a  petition  which 
is  regarded  as  defective,  in  that  the  grounds 
of  petitioner's  belief  in  the  causes  for  change 


of  venue  are  not  sufficiently  set  out.— So- 
lander  v.  People,  2  C.  48. 

(c)  Upon  application  for  change  of  venue 
based  upon  the  prejudice  of  the  judge,  while 
facts  are  to  be  stated,  they  are  not  to  be  set 
out  beyond  what  are  necessary  where  they 
involve  the  judicial  acts  or  character  of  the 
Judge.— Hughes  v.  People,  6  C.  436. 

(d)  An  application  by  defendants  for 
change  of  venue  to  another  county,  on  the 
ground  that  they  are  residents  of  such 
county;  that  the  action  is  founded  on  a  con- 
tract to  be  performed  therein;  and  that  the 
summons  was  there  served  on  them;  but 
which  does  not  show  that  plaintiff  was  not 
a  resident  of  the  county  where  the  action 
is  brought  when  the  suit  was  commenced, — 
Is  properly  refused.— DeWeIn  v.  Osborn,  12 
C.  407,  21  P.  189. 

§20.    Negativing  allegations  and  excep- 
tions. 

(a)  Where  a  complaint  alleges  that  the 
contract  upon  which  recovery  is  sought  was 
to  be  performed  in  the  county  in  which  the 
action  is  brought,  a  motion  to  change  the 
place  of  trial  on  the  ground  that  defendant 
resides  in  another  county  and  was  served 
with  summons  there,  and  which  fails  to 
negative  the  allegation  of  the  complaint  that 
the  contract  was  to  be  performed  in  the 
county  where  the  action  is  brought  is  in- 
sufficient and  is  properly  denied. — Peabody 
v.  Oleson,  16  A.  346,  62  P.  234. 

(b)  In  an  action  against  two  defendants 
an  application  to  change  the  venue  to  an- 
other county  on  the  ground  that  one  of  the 
defendants  resides  in  the  county  to  which 
the  change  is  sought,  is  insufficient  unless 
it  also  negatives  the  residence  of  the  other 
defendant  in  the  county  in  which  the  action 
is  brought — Adamson  v.  Bergen,  16  A.  396, 
62  P.  629. 

(c)  In  an  action  against  two  defendants, 
an  application  to  change  the  place  of  trial 
which  alleged  that  one  of  the  defendants 
resided  in  the  county  to  which  the  change 
was  sought,  and  that  the  other  defendant 
was  not  within  the  state  was  insufficient, 
as  an  allegation  that  one  of  the  defendants 
was  not  within  the  state  at  the  time  the 
application  was  made  did  not  negative  the 
fact  of  his  residence  in  the  county  in  which 
the  action  was  brought,  but  was  entirely 
consistent  with  such  residence. — Id. 

(d)  In  an  action  for  the  price  of  apples 
alleged  to  have  been  sold  and  delivered  in 
the  county  in  which  the  action  was  brought, 
an  application  for  change  of  place  of  trial 
on  the  ground  of  the  residence  of  defendant 
in  another  county,  which  fails  to  negative 
the  allegation  that  the  apples  were  sold  and 
delivered  In  the  county  in  which  suit  was 
brought  was  insufficient  and  was  properly 
denied. — Id. 

(e)  An  application  to  change  the  place  of 
trial  of  a  cause  from  one  county  to  another 
must  negative  every  hjrpothesis  in  favor  of 
the  county  in  which  the  action  was  com- 
menced, and  it  will  be  presumed  that  the 
county  in  which  the  action  is  commenced  is 
the  proper  coimty  for  trial,  unless  the  con- 
trary is  shown. — Id. 

(f)  Upon  motion  to  change  the  place  of 
trial  of  a  cause  on  the  ground  that  defend- 
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ant  resides  and  was  served  with  summons 
in  the  county  to  which  the  change  was 
sought,  it  is  not  necessary  that  the  applica- 
tion should  negative  all  the  exceptions  pro- 
vided in  the  code  whereby  such  change  is  not 
required,  if  the  complaint  affirmatively  shows 
that  the  cause  does  not  come  within  any  of 
the  exceptions. — Smith  v.  Post  Printing  &' 
Pub.  Co.,  17  A-  238,  68  P.  119. 

§ai.  Conclusiveness  and  effect  of  affidavits 
and  other  proofs, 
(a)  Where  an  application  for  a  change 
of  venue  on  the  ground  of  prejudice  of  the 
inhabitants  of  the  county  was  supported  by 
the  affidavits  of  the  applicant  and  six  resi- 
dents of  the  county,  and  counter  affidavits 
were  filed  of  ten  citizens  of  the  county  who 
stated  that  they  had  never  heard  of  the 
controversy  between  the -parties  and  denied 
that  the  inhabitants  of  the  county  were 
prejudiced,  it  was  not  an  abuse  of  discretion 
of  the  trial  court  to  deny  the  application.— 
Doll  v.  Stewart,  30  C.  320,  70  P.  326. 

§  22.    Hearing  and  determination. 

(a)  Court  upheld  in  refusing  change  of 
venue  on  ground  of  violent  newspaper  pub- 
lications.—Power  V.  People,  17  C.  180,  28  P. 
1121. 

(b)  Mills'  Ann.  Code,  sec.  27,  provides 
that  certain  actions  shall  be  tried  in  the 
county  in  which  the  defendant  resides  at  the 
commencement  of  the  action,  or  in  the 
county  where  the  plaintiff  resides  when  serv- 
ice is  made  on  the  defendant  in  such  county, 
and  actions  for  torts  in  the  county  where 
the  tort  was  committed.  Held,  in  an  action 
for  tort  brought  against  a  defendant  in  an- 
other county  and  the  sununons  served  in  the 
county  in  which  defendant  lived,  that  it  was 
incumbent  upon  plaintiff,  in  resisting  a  mo- 
tion for  a  change  of  venue,  to  bring  the 
case  within  the  provision  that  actions  for 
torts  can  be  brought  in  the  county  in  which 
the  tort  was  committed;  and  that,  having 
failed  to  do  so,  when  the  court  denied  the 
motion  it  lost  Jurisdiction  of  the  case,  and 
its  retention  thereafter  constituted  reversi- 
ble error.— Byram  v.  Piggot,  38  C.  70,  89  P. 
809. 

§  23.    Order  granting  or  refusing  change. 

(a)  Costs  cannot  be  imposed  as  terms 
where  the  law  gives  the  right  to  change  of 
venue.— O'Connell  v.  Gavett,  7  C.  40,  1  P. 
902;  S.  Pueblo  Co.  v.  Moore,  10  C.  254,  54 
P   333 

(b)  Where  an  ord!er  of  removal  was  to 
the  district  court  of  the  third  district  there 
was  no  uncertainty,  when  the  statutes  fixed 
the  county  in  the  district.— So.  Pueblo  News 
P.  ft  P.  Co.  V.  Moore,  10  C.  254,  15  P.  333. 

§  24.    Waiver  of  change. 

(a)  Before  it  is  incumbent  upon  the 
court  to  change  the  place  of  trial,  good  cause 
must  be  shown  by  the  party  applying;  and 
this  privilege  may  be  waived,  by  failing  to 
appear.— Fletcher  v.  Stowell,  17  C.  94,  28  P. 
326. 

(b)  The  right  to  a  change  of  venue  is 
waived  by  failure  to  demand. — ^Forbes  v. 
Grand  County,  23  C.  344,  47  P.  388. 

(c)  Under  Colorado  Civil  Code,  sec.  25, 


providing  that  actions  to  foreclose  mortgages 
shall  be  tried  in  the  county  in  which  the 
property  is  located,  the  right  to  have  the 
action  tried  in  such  county  is  a  personal 
privilege,  and  not  a  vested  right,  which  the 
mortgagor  can  assert  or  waive  at  his  elec- 
tion; and  where  such  an  action  is  brought  in 
a  county  other  than  that  in  which  the  prop- 
erty is  located,  the  faUure  ^f  the  defendant 
to  assert  his  right  to  have  the  place  of  trial 
changed,  until  more  than  80  days  after  he 
has  entered  a  general  appearance,  is  a  waiver 
of  that  right. — Burton  v.  Graham.  36  C.  199. 
84  P.  978. 

(d)  An  application  for  the  change  of  the 
venue  must  be  made  as  soon  as  the  moving 
party  has  knowledge  of  the  facts  which  en- 
title him  to  change.  A  general  appearance 
and  pleading  to  the  merits  is  a  waiver  of 
the  rtght— Kirby  v.  Union  Pac.  R.  Co.,  61 
C.  509,  541,  119  P.  1042. 

(e)  A  demurrer  is  not  a  waiver  of  the 
right  to  a  change  of  the  venue. — Price  v. 
Lucky  Four  Gold  M.  Ca,  56  C.  163,  136  P. 
1021. 

(f)  A  defendant  entitled  to  remove  a 
cause  for  trial  to  another  county  on  the 
ground  that  he  resides  and  was  served  with 
summons  in  such  other  county,  does  not 
waive  his  right  of  removal  by  filing  a  de- 
murrer to  plaintiff's  complaint  at  the  time 
he  presents  his  application  for  removal. — 
Smith  V.  Post  Printing  &  Pub.  Co..  17  A. 
238,  68  P.  119. 

§  25.    Operation  and  effect  of  order. 

(a)  The  determination  of  the  trial  court 
upon  a  petition  for  change  of  venue,  where 
its  material  allegations  are  denied  by 
counter  affidavits,  is,  upon  review,  entitled 
to  great  weight.— Black  v.  Bent,  20  C.  342. 
38  P.  387. 

§26.    Jurisdiction     and     proceedings     after 
application  or  change. 

(a)  A  change  being  denied  where  the 
statute  made  it  imperative,  the  Judgment 
thereafter  made  was  held  void. — O'Connell 
V.  Gavett,  7  C.  40,  1  P.  902. 

(b)  After  an  order  changing  the  venue 
of  an  action,  the  parties  voluntarily  reap- 
peared and  went  to  trial  without  objection. 
Held,  that  they  thereby  reinvested  the  court 
with  Jurisdiction. — Christ  v.  Flannagan,  23 
C.  140,  46  P.  683. 

(c)  Where  an  action  is  brought  in  a  dif- 
ferent county  than  that  fixed  by  the  code  as 
the  proper  place  of  trial  and  an  application 
is  made  in  due  time  for  a  change  of  the 
place  of  trial  to  the  proper  county,  the  ap- 
plication ousts  the  court  in  which  the  action 
is  pending  of  jurisdiction  except  for  the 
purpose  of  granting  the  application  and  any 
further  proceeding  by  such  court  is  void. — 
Woodworth  v.  Henderson,  28  C.  381.  65  P.  25. 

(d)  Where,  in  a  case  in  which  the  court 
had  jurisdiction  of  the  subject-matter,  the 
defendant  company's  motion  for  a  change 
of  venue  was  overruled,  and  afterwards  both 
parties  voluntarily  appeared  and  went  to 
trial  without  objection,  although  the  ruling 
might  have  been  erroneous  and  the  court 
divested  of  Jurisdiction  in  accordance  with 
sec.  27  of  the  code  of  1887,  still  by  such 
action  the  parties  reinvested  the  court  with 
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Jurisdiction,  and  the  defendant  waived  his 
right  to  the  change  of  venue. — Phoenix  In- 
demnity Co.  V.  Qreger,  39  C.  193,  88  P.  1066. 

§27.    Second  application  for  change. 

(a)  A  second  application  in  the  same 
cause,  for  change  of  venue,  is  addressed  to 
the  discretion  of  the  court,  and  error  can 
not  be  assigned  upon  refusal  to  grant  it. — 
Fitzgerald  v.  People,  1  C.  66. 

§28.    Objections  and  exceptions,  estoppel,  and 
waiver. 

(a)  Where  a  Judge  in  vacation  of  his 
Qwn  motion  ordered  a  cause  transferred  to 
the  district  court  of  another  county,  and  the 
court  to  which  the  transfer  was  made  had 
Jurisdiction  of  the  subject  matter,  and  when 
the  cause  was  called  for  trial  the  plaintiff 
appeared  and  consented  to  proceed  with  the 
trial,  he  waived  objection  to  the  order  of 
the  court  transferring  the  case. — Cheney  v. 
Crandell,  28  C.  383,  66  P.  66. 

(b)  Where  a  party  to  an  action  applied 
for  a  change  of  venue  of  the  cause  to  an- 
other division  of  the  same  court  on  the 
ground  of  prejudice  of  the  Judge,  and  an 
order  was  made  changing  the  cause  to  an- 
other division  as  prayed,  the  party  cannot 
afterwards  complain  that  it  should  have 
been  changed  to  another  county. — ^Davis  v. 
Dunlevy,  11  A.  346,  63  P.  250. 

VEBDIOT. 

See  "Criminal  Law,"  sees.  199-203,  •Homi- 
cide," VII  (D). 

Review  of  decision  dependent  on  making  ob- 
jection in  lower  court,  see  "Appeal  and 
Error,"  sec  95. 

Specification  of  errors,  see  "Appeal  and 
Error,"  sec  296. 

Presumptions  on  appeal,  see  "Appeal  and 
Error,"  sec  397. 

Review  of  action  of  court  in  directing,  see 
"Appeal  and  Error,"  sec  432. 

Review  of,  see  "Appeal  and  Error,"  sees.  433- 
443. 

In  actions  on  notes,  see  "Bills  and  Notes," 
sec  174. 

Necessity  of  objections,  see  "Criminal  Law," 
sec  246. 

Conclusiveness,  see  "Criminal  Law,"  sec  281. 

To  justify  body  judgment,  see  "Execution," 
sec  79. 

In  actions  in  Justice  court,  see  "Justice  of  the 
Peace,"  sec  37. 

Form  of,  in  prosecution  for  larceny,  see  "Lar- 
ceny," sec  17. 

Sufficiency  of  in  trial  for  mayhem,  see  "May- 
hem," sec  3. 

In  adverse  suit,  see  "Mines  and  Minerals," 
sec  217. 

Ejectment  for  mining  claim,  see  "Mines  and 
Minerals,"  sec  228. 

Directed,  in  prosecutions  for  violation  of  or- 
dinance, see  "Municipal  Corporations,"  sec 
194. 

In  actions  for  negligence,  see  "Negligence," 
sec  64. 

Misconduct  of  Jury  to  set  aside,  see  "New 
Trial,"  sec  11. 

Quotient  verdict  set  aside,  see  "New  Trial," 
sec.  12. 


Contrary  to  evidence,  see  "New  Trial,"  sec. 

13. 
When  set  aside  as  excessive,  see  "New  Trial," 

sec  17. 
In  actions  for  injuries  on  or  near  railroad 

tracks,  see  "Railroads,"  sec  66. 
In  actions  of  replevin,  see  "Replevin,"  sees. 

32,  33. 
Instructions  as  to  assent  of  required  number 

of  jurors,  see  *Trial,"  sec  99. 
Effect  of  Quotient  verdict,  see  "Trial,"  sec 

149. 
By  less  than  twelve  Jurors,  see  "Trial,"  sec 

163. 
Impeachment    of    verdict    by    affidavits    of 

jurors,  see  "Trial,"  sec  164. 
Duty  of  court  to  direct  verdict,  see  "Trial," 

VI  (B). 
Direction  of  verdict  by  the  court,  see  "Trial," 

VI  (C). 
Direction  of  verdict  by  court,  see  "Trial," 

VI  (D). 
Verdict  in  general,  see  "Trial,"  IX. 
In  actions  of  trover,  see  "Trover  and  Con- 
version," sec  27. 
Direction   of   verdict  in   will  contests,   see 

•^iUs,"  sec  39. 

VEBIFIOATION. 

See  "Pleading,"  VII. 

Of  petition  in  banlp*uptcy,  see  "Bankruptcy," 

sec  6. 
Of  answer  in  suit  on  note,  see  "Bills  and 

Notes,"  sec  140. 
Of  claim  for  lien,  see  "Mechanics'  Liens,"  sec. 

42. 
Eiffect  of  unverified  answer,  see  'Tleading," 

sec  w9* 
Failure  to  verify  as  ground  of  judgment  on 

the  pleadings,  see  "Pleading,"  sec.  218. 
Waiver  of  verified  answer,  see  "Pleading," 

sec  272  (G). 
Waiver  of  objections  to  lack  of  verification, 

see  "Pleading,"  sec  279. 

VESTED  RIGHTS. 

Effect  of  repeal  of  law  after  rights  accrued, ' 
see  "Statutes,"  sec  89. 

VETO. 

Of  ordinances,  see  "Municipal  Corporations," 

sec.  47. 
Of  bill  by  governor,  see  "Statutes,"  sec  19. 

VIADUCTS. 

Construction  of  by  railroads,  see  "Railroads," 
sec  16. 

VICE  PBINOIPALS. 

See  "Master  and  Servant,"  sees.  62,  53. 

VIEW  AND  INSPECTION. 

By  jury,  see  *Trlal,"  sec.  12. 
By  Judge^  see  'Trial,"  sec  174. 

VIOLATION. 

Of  election  laws,  see  "Elections,"  X. 
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V0L17NTABY  MANSLAUGHTEB. 

See  "Homicide/'  sec  14. 

VOTES. 

Indication  of  choice  on   ballot,   see  "Elec- 
tions/' sec.  36. 

VOTINO. 

See  "Elections/*  sec.  40. 

WAGES. 

Assignment  of,  see  "Assignments/'  sec.  4. 
Exempt  from  attachment  or  execution,  see 

"Exemptions/'  sec.  6. 
Of  employees  in  general,  see  "Master  and 

Servant,"  sees.  13-15. 

WAIVEB. 

§  1.    In  general. 
Of  right  to  abate  action,  see  "Abatement  and 

Revival/'  sec.  17. 
Of  form  of  action,  see  "Action,"  sec  15. 
Of  misjoinder  of  causes  of  action,  see  "Ac- 
tion," sec.  28. 
Of  right  of  review,  see  "Appeal  and  Error/' 

sees.  10,  52. 
Of  objections  to  delay  in  taking  appeal,  see 

"Appeal  and  Error,"  sec  146. 
Of  defects  or  objections  to  record,  see  "Ap- 
peal and  Error,"  sec.  240. 
Of  right  to  strike  bill  of  exceptions,  see  "Ap- 
peal and  Error/'  sec.  249. 
Of  assignment  of  errors,  see  "Appeal  and 

Error,"  sec  300. 
Of  right  to  assign  error,  see  "Appeal  and 

Error,"  sec  372. 
Of  error,  in  appellate  court,  see  "Appeal  and 

Error,"  sees.  505-506. 
Effect  of  appearance  as  waiver  of  process, 

see  "Appearance,"  sees.  3,  4,  9. 
Of  agreement  to  arbitrate,  see  "Arbitration 

and  Award,"  sec  2. 
Of    validity    of    assignment,    see    "Assign- 
ments," sec.  20. 
Of  variance,  see  "Assumpsit,  Action  of,"  sec 

10. 
Of  right  of  attachment,  see  "Attachment," 

sec  18. 
Of  defective  affidavit  of  attachment,  see  "At- 
tachment," sec.  29. 
Of  demand  for  misappropriated  money   of 
client,  see  "Attorney  and  Client,"  sec  41. 
Of  statute  of  limitations,  see  "Attorney  and 

Client,"  sec  66. 
Of  attorney's  lien,  see  "Attorney  and  Client/* 

sec.  101. 
Of  presentment  for  payment  and  notice  of 

dishonor,  see  "Bills  and  Notes,"  sec  99. 
Of  approval  of  statutory  bond,  see  "Bonds," 

sec  10. 
Of  priority  of  mortgage,  see  "Chattel  Mort- 
gages." sec.  49. 
Of  condition  of  accord  agreement,  see  "Con- 
ditions," sec.  4. 
Of  constitutional  rights,  see  "Constitutional 

Law/'  sec.  28. 
Of  defects  and  objections  to  performance  of 
contract,  see  "Contracts,"  sec  157. 


Of  breach  or  forfeiture  of  contract,  see  "Con- 
tracts," sec  161. 

Of  conditions  on  subscription  to  stock,  see 
"Corporations,"  sec  34. 

Of  right  to  purchase  stock,  see  "Corpora- 
tions," sec  67. 

Objections  to  Jurisdiction,  see  "Criminal 
Law,"  sec.  26. 

Arraignment,  see  "Criminal  Law,"  sec  46. 

Errors  and  irregularities  in  criminal  case* 
see  "Criminal  Law,"  sec  204. 

Error  in  appellate  court,  see  "Criminal  Law," 
sec  297. 

Of  jurisdiction,  see  "Courts,"  sec  10. 

Of  objections  to  Jurisdiction,  see  "Courts/' 
sec.  16. 

Of  objection  to  jurisdiction,  see  "Equity," 
sec  10. 

Of  right  of  action  for  wrongful  execution, 
see  •'Execution,"  sec  82. 

Of  exemptions,  see  "Exemptions,"  sec  12. 

Of  affidavit  to  support  information,  see  "In- 
dictment and  Information,"  sec  11. 

Of  objections  to  indictment  or  hiformation, 
see  "Indictment  and  Information,"  sec  30. 

Of  interest,  see  "Interest,"  sec.  15. 

Right  to  trial  by  jury,  see  "Jury/*  sec  7. 

Disqualification  of  Judge,  see  "Judges,"  sec 
22. 

Objections  to  Jurisdiction  of  Justice  Gt  the 
peace,  see  "Justices  of  the  Peace,"  sees.  26, 
39. 

Of  eviction,  see  "Landlord  and  Tenant,"  sec 
35. 

Of  lien,  see  "Liens,"  sec.  6. 

Of  bar  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  sec  56. 

Of  grounds  for  discharge  of  servant,  see 
"Master  and  Servant,"  sec.  8. 

Of  claim  for  lien,  see  "Mechanics'  Liens," 
sec  54. 

Of  right  to  adverse  mining  patent,  see  "Mines 
and  Minerals,"  sec  199. 

Of  objections  to  pleading  in  adverse  suit,  see 
"Mines  and  Minerals/'  sec  203. 

Of  notice  of  motion,  see  "Motions,"  sec  5. 

Of  notice  for  hearing  on  public  improve- 
ments, see  "Municipal  Corporations,"  sec 
107. 

Of  objections  to  assessments  for  public  im- 
provements, see  "Municipal  Corporations," 
sec  148. 

Of  right  to  new  trial,  see  "New  Trial/'  sec.  6. 

Of  demurrer,  see  "Pleading,"  sec.  144. 

Of  joinder  in  demurrer,  see  "Pleading/'  sec 
148. 

Of  opportunity  to  amend  pleading,  see  "Plead- 
ing," sec  175. 

Of  objection  to  lack  of  verification  of  plead- 
ings, see  "Pleading,"  sec  204. 

Of  objections  to  pleadings  or  rulings  on  mo- 
tions, see  "Pleading/'  XII. 

Of  defects  to  parties,  see  "Parties,"  sec  36. 

Of  remedy  by  surety,   see   "Principal   and 

Surety,"  sec  33. 
Of  service  of  process,  see  "Process,"  sec  21. 
Of  defects  and  objections  to  process  or  service 

thereof,  see  "Process,"  sec.  45. 
Of  defects  or  Irregularities  in  actions  to  quiet 

title,  see  "Quieting  Title,"  sec  35. 
Of  objection  to  appointment  of  receiver,  see 

"Receivers,"  sec.  6. 
Of  delivery  by  vendee  of  goods  purchased,  see 
"Sales,"  sec  37. 
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Of  set-off  in  promissory  note,  see  "Set-ofT  and 
Counterclaim/'  sec  5. 

Of  right  to  have  correction  or  review  of  as- 
sessment, see  "Taxation  "  sec  88. 

Of  tort  no  bar  to  assumpsit,  see  "Torts,"  sec 
3. 

Of  irregularities  in  trial,  see  'Trial,"  XI. 

Of  right  to  rescind  contract  of  sale,  see  "Ven- 
dor and  Purchaser,"  sec  18. 

Of  vendor's  lien,  see  "Vendor  and  Purchaser," 
sec  46. 

By  purchaser  of  right  of  action  for  purchase 
money,  see  "Vendor  and  Purchaser,"  sec 
68. 

Of  right  to  change  of  venue,  see  "Venue," 
sec  24. 

Of  objections  to  change  of  venue,  see  "Venue," 
sec  28. 

Of  testimony  of  privileged  communications, 
see  "Witnesses,"  sec.  36. 

Of  objections  in  will  contest,  see  "Wills,"  sec 
44. 

§1.    In  general 

(a)  The  withdrawal  of  one  cause  of  ac- 
tion contained  in  the  complaint  constitutes  a 
waiver  of  any  right  to  recover  upon  the  aban- 
doned count — Denver  &  Rio  G.  R.  Co.  v. 
WheaUey,  7  A.  284,  48  P.  450. 

(b)  A  waiver  is  accomplished  only  by 
some  clear  unequivocal  and  decisive  act  man- 
ifesting the  purpose  or  conduct  amounting 
to  an  estoppel. — Hall  v.  Beymer,  22  A.  271, 
125  P.  561. 

(c)  Waiver  of  a  legal  right  results  only 
from  some  unequivocal  act,  manifesting  the 
purpose,  or  conduct  amounting  to  an  es- 
toppel.— Id. 

WANT  OF  ACTUAL  00NTB0VERS7. 

As  ground  for  dismissal  of  appeal,  see  "Ap- 
peal and  Error,"  sec.  321. 

WAREHOUSEHEN. 

S  1.    Assignment  of  warehouse  receipt  as 

transfer  of  title, 
S  2.    Loss  of  or  injury  to  goods. 
§  3.    Actions  by  or  a{fainst  warehousemen, 

§  1.  Assignment  of  warehouse  receipt  as  trans- 
fer of  titte. 
(a)  Goods  or  property  in  store  may  be 
transferred  by  assignment  and  delivery  of 
the  warehouse  receipt. — Hill  v.  Colo.  Nat. 
Bank,  2  A.  324.  30  P.  489;  Spangler  v. 
Butterfleld,  6  C.  356. 

§  9.    Loss  of  or  injury  to  goods. 

(a)  In  the  absence  of  a  special  contract 
limiting  their  liability,  warehousemen  are 
ordinary  bailees  for  hire,  bound  to  ordinary 
care  and  diligence,  and  are  liable  for  losses 
caused  by  a  failure  to  exercise  such  ordi- 
nary care  to  protect  property  stored  in  their 
warehouses. — Denver  Public  Warehouse  Co. 
▼.  Munger,  20  A.  56,  77  P.  5. 

(b)  Where  an  owner  stored  apples  in 
a  warehouse  kept  for  the  storage  of  such 
property  for  hire,  and  which  appeared  to  be 
suitable  for  the  purpose  of  preserving  the 
apples,  and  which  had  facilities,  if  availed 
of,  to  protect  the  apples  from  freezing,  and 
by  failure  of  the  manager  of  the  warehouse 


to  exercise  ordinary  care  to  protect  the 
apples  against  unusually  cold  weather  they 
were  frozen,  the  owner  was  not  guilty  of  con- 
tributory negligence  in  storing  the  apples. 
—Id. 

(c)  A  receipt,  given  by  a  warehouseman 
for  apples  stored  for  preservation,  across 
which  was  indorsed  the  words,  "At  owner's 
risk,"  did  not  operate  to  relieve  the  ware- 
houseman from  liability  for  loss  by  freezing, 
caused  by  his  failure  to  exercise  ordinary 
care  for  the  preservation  of  the  apples. — 
Id. 

§3.    Actions  by  or  against  warehousemen. 

(a)  Where  property  shipped  by  a  railroad 
company  while  awaiting  delivery  to  the  con- 
signee, was  destroyed  by  fire,  and  there  is  no 
dispute  as  to  the  evidence,  the  questicm  as  to 
whether  the  liability  of  the  railroad  company 
was  that  of  a  common  carrier  or  only  that  of 
a  warehouseman,  is  one  of  law  to^be  deter- 
mined by  the  court — Denver  A  Rio  G.  R.  Co. 
V.  Peterson,  30  C.  77,  69  P.  678. 

(b)  In  actions  against  warehousemen  for 
damage  to  property  stored,  alleged  to  have 
been  caused  by  the  negligence  of  such  ware- 
housemen, the  doctrine  of  contributory  neg- 
ligence of  the  owner,  is  applicable. — Denver 
Pub.  Warehouse  Co.  v.  Munger,  20  A.  56, 
77  P.  5. 

WABNING. 

Duty  to  warn  servants  of  defects  and  dan- 
gers, see  "Master  and  Servant,"  sec  45. 

WABBANT. 

Arrest  without  warrant,  see  "Arrest,"  sec  1. 

Compelling  issuance  of  warrants  by  manda- 
mus, see  "Mandamus,"  sec.  26. 

City  or  town  warrants,  see  "Municipal  Cor- 
porations," XII  (B). 

State  warrants,  see  "States."  sees.  39-44. 

For  collection  of  taxes,  see  'Taxation,"  sec 
106. 

WARRANTY. 

Of  assignor,  see  "Assignments,"  sec.  30. 
Of  goods  sold,  see  "Sales,"  VI. 

WASTE. 

S  1.    Persons  entitled  to  sue. 

Damages  for,  in  equity  of  redemption,  see 

"Mortgages,"  sec.  114. 
Of  water,  by  appropriator,  see  "Waters,"  sec 

86. 

§1.    Persons  entitled  to  sue. 

(a)  In  order  to  maintain  an  action  to 
restrain  waste,  unless  complainant  is  in 
actual  possessi<m,  he  must  establish  a  valid 
and  subsisting  title  in  himself  to  the  prem- 
ises.—Adams  V.  Slattery,  36  C.  35,  85  P.  87. 

(b)  Where  a  petitioner  has  acquired  title 
to  certain  real  estate  previously  owned  by 
a  deceased  person,  subject  only  to  the 
widow's  life  estate,  he  is  not  entitled  to  a 
summary  order,  in  the  proceedings  for  the 
administration  of  the  estate,  restraining  a 
tenant  in  possession  from  committing  waste. 
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but  can  only  obtain  such  relief  in  an  original 
action. — Id. 

WASTE  WATER. 

Appropriation  of.  see  "Waters,"  sec.  29. 

WATER  COMMISSIONER. 

See  "Waters,"  VI  (C). 

WATER  RIGHTS. 

WATERS. 

I.  Natxjmj  AND  SouBCE  OF  Rights  TO  Waters 

IN  General.  -c^i^-ko 

(a)    governmental   grants,  'licenses    and 

CONTROL. 

§     1.    Federal  sanction  to  acquisition  of 

rights  on  public  lands, 
»     2-    Construction  and  operation  of 

grants.  ^ 

I     3.    Limitations  of  right 

•»     *•    'Effect  on  Hght  of  purchasers 

of  public  domain, 
f     5.    Federal  authority  or  control  over 

state  waters, 

(B)      RIGHTS    AND    AUTHORITY    OP    STATE    OVER 
WATERS. 

§  6.  Constitutional  dedication  of  unap- 
propriated  waters  to  public, 

^     ^'    Operation  and   effect  in  gen- 

era*, 

I     \'    1 — ^o^V^otive  operation, 

I   ^n     Legislative  regulation  and  control 

»  10.  Protection  of  interest  of  state  in 
its  natural  streams, 

8  11.  Construction  of  irrigation  system 
by  state, 

§  12.  Rights  to  waters  of  interstate 
streams, 

§  13.  Policy  of  state  and  federal  govern- 
ments, 

§  14.  ExtrorterHtorial  effect  of  state  pol- 
icy, 

§  15.  Actions  between  states  for  diver- 
sion of  water, 

8   16.    Jurisdiction, 

f    J7.    Evidence  and  proof. 

«    lo.    Judgment. 

II.  Water  Rights  by  Approprdition  prom 

JN  ATURAL  Streams. 

(a)  nature  and  source  op  water  rights. 
§   19.    Nature  of  water  right  in  generJ. 

»   ^^'    -Distinguished      from       ditch 

right. 

§  21.  Doctrine  of  priority  of  approprior 
Hon, 

!   o!'    Appropriation  initiated  by  trespass 

f  23.  No  contract  or  grant  from  govern- 
ment in  respect  to  appropria- 
tions. 

(b)  waters  subject  to  appropriation. 
S    24.    Waters  of  natural  streams. 

8  25.  Flood  waters. 

S  26.  Increasing  flow  of  stream. 

§  27.  Dry  canon. 

§  28.  Water  from  mines. 


Waste  wathr. 

Rights  as  against  ditch  owner. 

Seepage  and  spring  water, 

Statutory  provisions, 

Right  to  appropriate  in  gen- 
eral. 

Evidence. 

Burden  of  proof. 

Percolating  water. 

Streams  and  sources  of  water  ap- 
propriated. 

Stream  and  its  tributaries. 

Sources  of  supply  of  stream. 

-Underground  currents  of  water. 


§  29. 

§  30. 

§  31. 

§  32. 

§  33. 

§  34. 

§  35. 

§  36. 

§  37. 

I    38. 

S    39. 
§    40.- 

(C)      PURPOSES  FOR  WHICH  WATER  MAY  BE  AP- 
PROPRIATED. 

§  41.  Irrigation. 

S  42.  Generation  of  electricity. 

S  43.  Domestic  purposes. 

§  44.  Speculative  purposes. 

S  45.  Beneficial  uses  in  general. 

§  46.  W?iat  are  beneficial  uses. 

8  47.  Test  of  beneficial  use. 

8  48.  Diversion    without    beneficial 

use. 

8  49.  Excessive  diversion, 

(d)      means     op    APPROPRIATION.    AND    ESSEN- 
TIALS. 

8  50.  Necessity  for  construction  of  diver- 
sion  works. 

What  constitutes  appropriation. 

Diversion  and  use. 

Test  of  appropriation. 

Sufficiency  of  means  of  diversion. 

Necessity  of  actual  user. 

Point  of  diversion. 

Map  and  statement. 

Completed  appropriation. 

Diligence  in  completing  undertak- 
ing. 

Application  to  beneficial  use  within 
reasonable  time. 

Relation  back. 

Appropriations  for  different  times 
of  year. 

Measure  of  appropriation. 

Diversion  through  ditch  of  another. 

Appropriation  measured  by  time. 

RIGHTS  ACQX7IRED  BY  APPROPRIATION. 

Rights  according  to  priority  in  gen- 
eral. 

Absolute  or  qualified. 

Constitutional   and   statutory  pro- 
visions. 
8   69.    Effect   of  constitution  upon  prior 

appropriations. 
8   70.    Status  of  appropriator  as  owner  of 
water. 

Needs  of  appropriator. 

Constant  flow. 

Right  to  uninterrupted  flow. 

Milling  purposes. 

Limited  to  quantity  necessary  for 
purpose. 

Not  dependent  on  locus  of  applica- 
tion. 

Diversion  to  different  watershed. 

Use  on  additional  land. 

Storage  of  water  appropriated  for 
irrigation  season. 
8   80.    Right  of  appropriator  of  water  for 
irrigation  season  to  storage  dur- 
ing nonHrrigating  season. 


51. 

52. 

53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

64. 

65. 

(!) 

RI< 

66. 

67. 

68. 

s 

71. 

s 

72. 

i 

73. 

§ 

74. 

§ 

76. 

s 

76. 

i 

77. 

i 

78. 

i 

79. 
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81. 

82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

(F) 

Ml 

90. 

(G) 

C£ 

§    92. 


Bubsequent  appropriations. 

Priority  for  storage. 

Enlargement  of  use  hy  prior  appro- 
priator. 

Priorities  between  uses. 

Different  priorities  under  same 
ditch. 

Waste  of  water. 

Rights  of  subsequent  appropriators. 

Preservation  of  existing  con- 
ditions. 

Tenants  in  common. 

MHASUBEMENT  OF  WATER. 

Measurement  of  water  in  general. 

CHANGE  OF  PLACE  AND  CHABACTEB  OF  USE. 

91.    Change  of  character  and  place  of 

use  in  general. 
Changing  temporary  to  permanent 

use. 
Transfer  to  other  lands. 

Rights  of  junior  appropriator. 

Enlarged  use. 
Injunction. 

CHANGE  OF  POINT  OF  DIVERSION. 

Change  of  point  of  diversion  in  gen- 
eral. 

Injury  to  other  appropriators. 

Separate  users  under  same  appro- 
priation. 

Application  to  larger  acreage. 

Actions  to  restrain  change. 

Action  in  equity. 

Statutory  proceedings  for  change 
of  point  of  diversion. 

Necessity  of  taking  proceed- 
ings under  statute. 

Retroactive  effect. 

Jurisdiction. 

Persons  entitled  to  change. 

Parties. 

Notice. 

Scope  of  inquiry. 

Defenses. 

Issues,  proof  and  variance. 

Presumptions   and   burden 

proof. 

Evidence. 

Admissibility  of  evidence. 

' Weight  and  sufficiency  of  evi- 
dence. 

Extent  of  relief. 

Decree. 

Effect  of  decree. 

Appeal. 

(l)       LOANS  OR  EXCHANGE. 

§  121.    statutory  provisions. 
§  122.    Right  to  exchange  or  loan  in  gen- 
eral, 
§123.    Actions. 

(j)      PRORATING  WATER. 

§  124.    Statutory  provisions. 

Consumers  from  same  ditch. 
Actions  to' determine  right  to  pro- 
rate. 

Parties. 

Complaint. 

Decree. 


§    93. 

§  94. 
§  95. 
§    96. 

(H)       Cl 

§    97. 

§  98. 
§    99. 

§100. 
§101. 
§102. 
§103. 

§104. 

§105. 
§106. 
§107. 
§108. 
§109. 
§110. 
§111. 
§112. 
§113. 

§114. 
§115. 
§116. 

§117. 
§118. 
§119. 
§120. 

Of 


§125. 
§126. 


§127. 
§128. 
§129. 


III.    Ditches  and  Rights  of  Way. 

§  130.    Rights  of  way  for  ditch  in  general. 

§  131.    Necessity  of  acquisition. 

§  132.    How  acquired. 


§  133.    Nature  of  right  of  way  for  ditch. 
§  134.    Rights  of  way  over  public  domain. 

§  135.    How  acquired. 

§  136.    Rights  of  patentee  of  land. 

§  137.    Conveyance  of  right  of  way. 

§  138.    Effect  of  condition  subsequent. 

§  139.    Effect   of  grant   of  right   of  way 

after  giving  trust  deed. 
§  140.    License  to  construct  ditch. 
§  141.    Effect   of   subsequent   convey- 
ance of  land. 
§  142.    Effect  of  executed  parol   contract 

for  right  of  toay. 
§143.    Prescriptive  right. 
§  144.    Right    of    ditch    to    pass    through 

lands  of  another  in  general. 
§  145.    Condemnation  of  right  of  way. 
§  146.    Constitutional    and    statutory 

provisions,  r 

§  147.    Jurisdiction. 

§  148.    Defenses  and  objections. 

§149.    Trial  and  judgment. 

§  150.    Condemnation    through    lands    of 

others  for  new  channel  of  stream. 
§  151.    Enlargement  of  existing  ditch, 
§  152.    Natural  stream  as  conduit. 

§  153.    Recapture  of  amount  carried. 

§  154.    Extent  and  limitations  of  easement. 

§  155.    Changing  course  of  ditch. 

§  156.    Entry  on  riparian  lands  to  re- 

move  obstructions. 
§  157.    Right  of  way  as  incumbrance. 
§  158.    Constructive  notice  of  easement. 
§159.    Right  to  ditch  as  appurtenant  to 

mill. 
§  160.    Ditch  passing  through  city. 
§  161.    Duty  of  bridging  ditch, 
§  162.    Estoppel  to  deny  easement  of  ditch. 
§  163.    Joint  use  of  ditches. 

§  164.    Maintenance. 

§  165.    Actions  to  quiet  title. 

§  166.    Actions  on  account  of  interference 

with  right  of  way. 

§167.    Decree. 

§  168.    Decree  regulating  conduct  of  ditch, 

IV.  PRESCRIPnOI^. 

§  169.    Nature  and  elements  of  right  to 

water  by  adverse  user. 
§  170.    User  under  color  of  title. 
§  171.    Pleading. 
§  172.    Weight  and  sufficiency  of  evidence. 

V.  Proceedings   to   Establish,    Determine 

AND  Protect  Rights. 

(a)     adjudication  of  priorities. 

§  173.  Statutory  provisions  for  adjudica- 
tion of  priorities. 

§  174.    Nature  of  proceedings. 

§  175.     Constitutionality. 

§  176.    Jurisdiction. 

§  177.    Venue. 

§  178.  Uses  for  which  priority  may  be 
decreed. 

§  179.  Ditches  or  reservoirs  to  which  pri- 
orities may  be  awarded. 

§  180.    Matters  determined. 

§181.    Notice. 

§182.    Parties. 

§  183.    Evidence. 

§  184.    Weight  and  sufficiency. 

§  185.    Modification  of  referee's  report. 

§  186.    Decree. 

§  187.    Form  and  contents. 
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§  188.  Designations  of  persons  enti- 

tied. 

§  189.  Amount  of  water  decreed. 

§  190.  Entry  of  decree. 

§  191.  Construction. 

§  192.  Conclusiveness. 

§193.  Effect. 

§194.  Effect  in  other  distHct. 

§  195.  Modification. 

§  196.  Conditional  or  interlocutory  de- 
crees. 

§  197.  Successive  decrees. 

§  198.  Yoid  decree. 

.   §  199.  Distribution  of  water  in  accordance 
with  decree. 

§  200.  Estoppel  to  attach  decree. 

§  201.  Vacating  decree. 

§202.  Appeal  and  review. 

§  203.  Who  may  appeal. 

§  204.  Manner  of  taking  appecU. 

§  205.  Limitation  of  time. 

§206.  Petition. 

§207.  Waiver    or    abandonment    of 

right. 

§  208.  Scope  of  inquiry. 

§  209.  Presumptions. 

§  210.  Harmless  error. 

§211.  Reversal. 

§  212.  Proceedings   on  reversal   and 

remand. 

§  213.  Supplementary  proceedings. 

§214.  Decree. 

§  215.  Subsequent  actions  by  those  not 
parties  to  adjudication  proceed- 
ings. 

§  216.  Statutory  provisions. 

§  217.  Fees  of  referee. 

(b)      actions    to   BESTBAIN   DIVEBSION,    OB   FOB 
DAMAGES. 

§  218.  Rights  of  action  in  general. 

§  219.  Statutory  provisions. 

§  220.  Jurisdiction  and  venue. 

§  221.  Estoppel. 

§  222.  Intervention. 

§  223.  Parties  plaintiffs. 

§  224.  Parties  defendants. 

§  225.  Joinder    of    defendants    diverting 

separately. 

§  226.  Pleading. 

§  227.  Complaint. 

§228.  Answer. 

§  229.  Defenses. 

§  230.  Issues,  proof  and  variance. 

§  231.  Presumptions  and  burden  of  proof. 

§  232.  Evidence. 

§233.  Admissibility. 

§234.  Exclusion. 

§  235.  Weight  and  sufficiency. 

§  236.  Damages. 

§  237.  Decree. 

§  238.  Construction. 

§  239.  Appeal. 

(O)      QUIETINO  TITIJS. 

§  240.  Jurisdiction. 

§  241.  Right  of  action  in  general. 

§  242.  Waiver  of  right  to  object. 

§  243.  Parties. 

§  244.  Complaint. 

§  245.  Defenses. 

§  246.  Issues,  proof  and  variance. 

§  247.  Evidence. 

§  248.  Weight  and  sufficiency. 

§  249.  Decree. 


VI.    Administbation  op  Water  Supply. 

(a)  cabbiebs  and  ditch  companies. 
§  250.    Status  of  ditch  company. 

§  251.    Agency  for  consumer. 

§  252.    2fot  exempt  from  priority  statutes. 

§  253.    Powers. 

§254.    Duties  and  obligations. 

§  255.    Construction  of  headgates. 

§  256.    Control  of  distribution. 

§  257.    Ditch  stock. 

§  258.  Certificates  or  shares  carrying  wa- 
ter rights. 

§  259.    Rights  of  shareholders  to  water. 

§  260.    Rules  and  by-laws. 

§  261.    Assessments. 

§  262.    Successors. 

§263.  Actions  to  enforce  rights  granted 
by  former  company. 

§  264.  Effect  of  transfer  of  land  without 
ditch  stock. 

§  265.  Vesting  title  of  canal  in  owners  of 
water  rights. 

§  266.    Deeds  for  water  rights. 

§267.    Sale   of   rights   in   excess   of 

ability  of  canal  to  furnish  water. 

§268.    Action  by  successor  to  cancel 

deeds. 

§  269.    Contracts  with  carrier. 

§  270.  Contract  to  furnish  water  in  gen- 
eral. 

§271.    Rights    of    consumer    under 

contract. 

§  272.    In  excess  of  ability  to  furnish. 

§  273.  Restrictions  and  limitations  as  to 
use. 

§  274.    ObligcLtion  to  sell  or  deliver. 

§  275.    Consumers*  rights. 

§  276.    Priorities  among  consumers. 

§277.    Actions. 

§278.  Right  of  consumer  to  continue 
use. 

§  279.    Statutory  provisions. 

§  280.    Tender. 

§  281.    Forfeiture. 

§  282.    Compensation  of  carrier. 

§  283.    Right  to  royalty  or  bonus. 

§  284.    Refusal  to  deliver  to  customer. 

§  285.    Excuses  for  failure  to  deliver. 

§286.  Mandamus  to  compel  delivery  of 
water. 

§  287.  Mandamus  to  compel  delivery  of 
shares  and  water. 

§288.  Actions  for  failure  to  furnish  wa- 
ter. 

§289.    Parties. 

§  290.    Complaint. 

§  29L    Issues,  proof  and  variance. 

§  292.    Burden  of  proflf. 

§  293,    Evidence. 

§  294.    Damages. 

§295.    Decree. 

§  296.  Actions  between  stockholders  or 
consumers, 

§297.  Prosecutions  for  refusal  to  supply 
water. 

§298.  Rights  upon  dissolution  of  com- 
pany. 

(b)  nxxNG  bates  fob  wateb. 
§  299.  Statutory  provisions. 
§  300.    Who  may  petition. 

§  301.    Powers  of  county  commissioners. 

§  302.     Order. 

§  303.    Presumptions. 
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§308. 
§309. 
§310. 
§311. 

§312. 
§313. 

§314. 
§315. 
§316. 

§317. 

§318. 
§319. 

(D)     m 

§320. 

§321. 
§322. 
§323. 

§324. 
§325. 

§  304.    Conclusiveness, 

§  305.    Appeal, 

§306.    Actions  to  restrain  enforcement, 

(C)      WATEB  OFFICIALS. 

§  307.    Buperintendent  of  irrigation. 

Powers. 

Counties  liable  for  salary. 

Actions  to  recover  salary, 

Actions  to  enjoin  performance 

of  officUa  duty. 

Water  commissioner — duties, 

Interference  vHth  discharge  of 

duties, 

Liability  for  acts. 

Compensation, 

Counties  liable  for  compensa- 
tion, 

Actions  to  recover  compensa- 
tion, 

Actions  to  enjoin  performance, 

Assistants, 

IBBIGATION   DI8TBICT8. 

Constitutional   and   statutory  pro- 
visions. 
Organization  of  district. 
Exclusion  of  lands  from  district. 
Proceedings  to  determine  validity 

of  organization. 
Contracts. 

Compensation  of  county  treasurer 
for  collections. 

VII.      CONTSTAITCES,     CONTRACTS*     AND    ABAN- 
DONMENT. 

(a)  CONVEYANCES. 

§  326.    Necessity  of  transfer  to  pass  rights, 
§  327.    Disposal    and    transfer    of    water 

rights  in  genercU, 
§328.    Assignment   of  water  right   deed 

held  as  security, 
§  329.    Beparate  conveyance  of  land  and 

water  rights, 
§  330.    Water  rights  as  appurtenant. 
§  331.    Construction  of  instrument. 

§  332.    Language  of  instrument. 

§  333.    *  Circumstances  of  transfer  and 

intent. 

§  334.    Implied  grant  of  water. 

§335.    Implied   conveyance   of  ease- 

ment  for  ditch. 
§  336.    Effect  of  sherifTs  deed. 
§  337.    Mortgages, 
§  338.    Subjection  of  after  acquired  water 

rights  to  deed  of  trust, 
§  339.    Liability  of  grantee  for  future  pay- 
ments on  water  right, 
§340.    Bona  fide  purchasers, 
§341.    Actions, 

(b)  contbacts. 

§  342.  Contracts    creating    easements    in 

ditch, 

§  343.  Covenant  running  with  easement. 

§344.  Contract  for  water  as  option. 

§  345.  Oral  executed  contracts, 

§  846.  Validity  in  general. 

§  347.  Construction, 

§  348.  Operation  and  effect. 

§  349.  Evidence, 

§  350.  Records, 

§351.  Relief  against  forfeiture. 

(C)      LEASES. 

§  352.    Lease  of  water  by  owner. 


§ 
§ 

(D) 

§ 


353. 
354. 


Liability  for  failure  of  water. 
Actions, 


ABANDONMENT. 

355.  Nature  and  essentials  of  abandon- 
ment in  general, 

\  356.    Intent. 

\  357.    How  effected, 

\  358.    Failure  to  use  water, 

i359.    Changing    head    of    ditch    or 

method  of  conveyance, 

360.  Laches  in  objecting  to  diver- 
sions, 

\  361.    Abandonment  of  adjudicated  water, 

362.    Water  loaned  by  municipality, 

363.  Burden  of  proof. 

364.  Evidence, 

365.    Admissibility, 

366.  Weight  and  sufficiency. 

367.  Effect  of  abandonment, 

368.  Effect   of   abandonment   of   water 

power, 
§  369.    Appeal. 

VIII.  Resebyoibs. 

§  370.  Rights  to  reservoir  sites  on  public 
lands, 

§  371.    Approval  by  land  department. 

§  372.    Effect  of  filing, 

§  373.    Prerequisites  to  acquisition  of  site, 

§  374.  Land  occupied  under  preemption 
laws, 

§  375.     Transfer  of  rights  to  site, 

§  376.    Forfeiture— jurisdiction, 

§  377.    Use  of  natural  stream  as  reservoir. 

§  378.    Acquisition  by  condemnation, 

§  379.    Extent  of  rights  to  water. 

§380.  Injuries  through  overflow  or  seep- 
age—statutory provisions, 

§  381.  Liability  of  owners  of  reser- 
voirs in  general, 

§  382.    Precautions  to  avoid  injury, 

§383.    Actions, 

IX.  RiPABiAN  Rights. 

§  384.  Riparian  rights  in  general, 

§  385.  Rejection  of  common  law  doctrine, 

§  386.  Sanction  of  congress, 

§  387.  Superiority  of  prior  appropriation, 

§  388.  Effect  of  conveyance  of  government 

land, 

§  389.  Statutory  provisions. 

§  390.  Use  of  water  by  riparian  owner, 

§  391.  Actions. 

X.  Pebcolatino  Wateb. 
§  392.    In  general, 

XI.  SuBFACE  Wateb. 
§  393.    In  general, 

XII.  Liabilities  in  Use  of  Stbeams. 

(a)  INJUBIES  FBOM  OVEBFLOW  OB  SEEPAGE. 

§  394.  statutory  provisions. 

§  395.  Duty  of  owner  of  camU, 

§396.  Liability  for  negligence, 

§  397.  Act  of  God. 

§  398.  Actions  for  injuries, 

§  399.  Complaint. 

§  400.  Defenses, 

(b)  pollution  of  stbeam. 
§401.    Statutory  provisions, 

§  402.  Liability  for  pollution  of  stream  in 
general. 
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§  403.  Rights  of  subsequent  appropriators, 
§  404.  Agreement  affecting  right  to  object. 
§  405.    Actions  to  enjoin  pollution, 

XIII.  PuBUO  Water  Supply. 
§  406.    Statutory  provisions, 

§  407.    Protection  of  water  supply, 
§  408.    Acquisition  of  water  rights  by  mu- 
nicipality, 
S  409.    Contracts  between  cities, 
§410.    Contracts  between  city  and  water 
company, 

§411.    Actions, 

§  412.    Change  of  system, 

§  413.    Purchase  of  plant  by  city, 

§  414.    Actions  to  restrain  enforcement  of 

ordinance  prescribing  rates, 
§  415.    Validity  of  water  bonds, 

XIV.  Appbopmations  fob  Indian  Tbibes. 
§  416.    In  general. 

Diversion  of  waters,  see  "Injunction,"  sees. 
5,  16,  17. 

Restraint  of  diversion,  see  "Injunction,"  sec. 
32. 

Actions  to  cancel  excess  rights,  see  "Limita- 
tion of  Actions,"  sec  21. 

Establishment  of  right  to  use  of  water,  see 
"Mandamus,"  sec.  5. 

Conveyance  of,  after  acquired  right,  see 
"Mortgages,"  sec.  20. 

Water  right  subordinate  to  mortgage,  see 
"Mortgages,"  sec  27. 

Ditch  lawfully  constructed  not  a  nuisance, 
see  "Nuisance,"  sees.  1,  2. 

Proprietors  liability  for  damage,  see  "Nui- 
sance," sec  9. 

Water  commissioner  as  party  in  action  to 
restrain  diversion,  see  "Officers,"  sec  32. 

Parties  in  actions  to  adjudicate  priorities, 
see  "Parties,"  sec  13. 

Partition  of  waters  of  a  stream,  see  "Parti- 
tion," sec  1. 

Bill  to  quiet  title  to  water  rights,  see  "Quiet- 
ing TiUe,"  sec  2. 

Pleading  in  action  to  quiet  title  to  water 
right,  see  "Quieting  Title,"  sec.  18. 

Quieting  title  to  water  rights  under  statute, 
see  "Quieting  Title,"  sec  15. 

Construction  of  railroads  across,  see  "Rail- 
roads," sees.  17,  18. 

Appointment  of  receiver  for  canal  company, 
see  "Receivers,"  sec  15. 

Use  of  water  by  one  co-tenant,  see  "Tenancy 
in  Common,"  sec.  6. 

Actions  for  injuries  from  construction,  see 
"Trespass,"  sec  10. 

Quieting  title  to  ditch,  see  "Vendor  and  Pur- 
chaser," sec.  42. 

L    NATURE  AND  SOURCE  OF  RIGHTS  TO 
WATERS  IN  GENERAL. 

(A)     GOVERNMENTAL  GRANTS,  LI- 
CENSES AND  CONTROL. 

§1.  Federal  sanction  to  acquisition  of  rights 
on  public  lands, 
(a)  The  act  of  congress  of  July  26,  1866, 
recognizes  and  protects  the  rights  of  all  bona 
fide  appropriators  of  water  from  the  natural 
streams  of  Colorado.  The  congressional  act 
was  a  voluntary  recognition  by  congress  of 


the  pre-existing  rights  of  those  who  had  con- 
structed canals  and  ditches,  and  diverted  the 
water  therein  from  the  natural  streams  to 
be  used  in  mining  and  agricultural  opera- 
tions, and  that  such  appropriators  were  en- 
titled to  protection  of  appropriations  accord- 
ing to  the  customs,  laws  and  the  decisions 
of  the  courts  of  the  localities  wherein  such 
rights  were  acquired. — Platte  Water  Co.  v. 
Northern  Colorado  Irrigation  Co.,  12  C.  525, 
21  P.  711. 

(b)  The  local  customs  and  laws  sanc- 
tioned and  approved  by  the  act  of  congress 
of  July  26,  1866  (14  Stat.  251),  protecting 
the  vested  and  accrued  water  rights  upon  the 
I  ublic  lands,  enlarged  the  common  law  in 
respect  to  the  use  which  could  be  made  of 
^  ater,  but  held  nothing  in  the  way  of  grant- 
ing a  right  by  the  general  government  or  the 
ttate,  being  merely  a  recognition  of  a  pre- 
existing right  of  possession,  rather  than  the 
( stablishment  of  a  new  one. — Mohl  v.  Lamar 
Canal  Co.,  128  P.  776. 

(c)  EiXpress  recognition  of  local  condi- 
tions and  necessities  for  conserving  the 
Y.aters  of  the  arid  states  by  the  doctrine  of 
rrior  appropriation  is  found  in  the  acts  of 
Congress,  sees.  2339,  2340,  Rev.  Stats.,  and  in 
the  patents  issued  under  the  latter  section. — 
Empire  Water  &  Power  Co.  v.  Cascade  To¥m 
Co.,  205  P.  123. 

§  2.    Constmction  and  operation  of  grants. 

(a)  The  act  of  congress  of  July  26,  1866, 
Mnd  acts  amendatory  thereof,  relating  to 
light  of  way  for  ditches,  etc.,  are  prospec- 
tive in  their  operation. — Beaver  Brook  Res. 
fz  Canal  Co.  v.  St.  Vrain  Res.  &  Pish  Co.. 
6  A.  130,  40  P.  1066. 

§3.    Limitations  of  right. 

(a)  The  right  conferred  by  U.  S.  Rev. 
Stats.,  sees.  2339-2340,  upon  appropriatora 
of  water,  to  occupy  outside  public  land  for 
the  purpose  of  conveying  water  to  lands  of 
the  appropriator,  and  to  which  all  subse- 
ouent  patents  to  the  land  across  which  such 
'  Ight  of  way  is  acquired  are  subject,  springs 
from  and  is  limited  by  the  necessities  of  the 
appropriator.— Boglino  v.  Giorgetta,  20  A. 
338,  78  P.  612. 

§  4.    Effect  on  right  of  purdiasers  of  pub- 
lic domain. 

(a)  The  right  of  water  by  priority  of 
appropriation  is  entitled  to  protection  as 
veil  after  patent  to  a  third  party  of  the 
land  over  which  the  natural  stream  flows, 
f;s  when  such  land  is  part  of  the  public 
(irmain;  and  it  is  immaterial  whether  or  not 
it  be  mentioned  in  the  patent  and  expressly 
excluded  from  the  grant.  The  right  itself, 
pnd  the  obligation  to  protect  it  existed  prior 
to  legislation  on  the  subject  of  irrigation. — 
Coffin  V.  Left  Hand  Ditch  Co.,  6  C.  443. 

(b)  The  purchaser  of  a  part  of  the  public 
f'omain  takes  the  land  subject  to  such  rights 
therein  as  have  vested  under  the  act  of  con- 
trress  of  July  26,  1866,  and  amendments 
thereto. — Beaver  Brook  Res.  &  Canal  Ca  v. 
St.  Vrain  Res.  &  Pish  Co.,  6  A.  130,  40  P. 
1066;  Denver,  T.  &  Pt.  W.  Ry.  v.  Dotson.  20 
C.  304,  38  P.  322. 

(c)  When  a  water  right  and  a  dltcn 
right  connected  therewith  are  acquired  while 
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the  lands  embracing  the  point  of  diversion 
and  a  portion  of  the  ditch  are  public  lands, 
those  rights  are  not  affected  by  the  subse- 
quent location,  entry  and  patenting  of  such 
lands.— Snyder  v.  Colorado  Gold  Dredging 
Co.,  181  P.  62.  66. 

(d)  While  tiUe  of  the  United  States  to 
its  public  lands  was  absolute,  and  Congress 
by  legislative  act  could  have  established  any 
rule  it  chose  with  respect  to  the  ownership, 
flow,  and  use  of  the  waters,  whether  it  con- 
formed or  not  to  the  local  customs,  laws  and 
decisions  of  courts,  it  did  not  do  so,  and  a 
patentee  does  not  succeed  to  all  that  might 
have  been,  but  was  not,  done. — Empire  Water 
&  Power  Co.  v.  Cascade  Town  Co.,  205  P.  123. 

(e)  Colorado,  having  by  its  constitution 
abolished  the  doctrine  of  riparian  rights,  and 
substituted  therefor  the  doctrine  of  superior- 
ity of  rights  through  priority  of  appropriation 
for  beneficial  uses,  patents  thereafter  issued 
by  the  government  to  land  through  which 
ran  a  stream  were  qualified  according  to  the 
provisions  of  the  act  of  July  26,  1866,  c.  262, 
sec  9,  14  Stat  253,  maintaining  and  protect- 
ing rights  to  the  use  of  water  vested  and  ac- 
crued, and  recognized  and  acknowledged  by 
the  local  customs,  laws  and  decisions  of 
courts,  and  the  act  of  July  9,  1870,  c  253,  sec. 
17,  16  Stat.  218,  providing  that  all  patents 
granted  shall  be  subject  to  any  vested  and 
accrued  water  rights. — Empire  Water  & 
Power  Co.  v.  Cascade  Town  Co.,  205  P.  123. 

§6.    Federal  authority  or  control  ov«r  state 
waters. 

(a)  Congress  cannot  impose,  in  respect 
to  riparian  rights,  upon  any  state  either 
the  common  law  rule  or  the  rule  of  prior 
appropriation  of  waters  which  obtains  in  the 
arid  regions  of  the  west,  and  each  state  is 
free  to  adopt  whichever  rule  It  may  de- 
termine to  be  best  suited  to  its  conditions 
and  needs. — Kansas  v.  Colorado,  206  U.  S. 
46,  94,  27  Sup.  Ct.  Rep.  655,  666,  51  Law. 
ed.  956,  978. 

(b)  Since  the  general  government  has  no 
power,  under  the  Constitution,  to  legislate  in 
respect  to  the  reclamation  or  improvement 
of  arid  lands  within  the  borders  of  the 
states,  and  under  sec.  8  of  the  act  of  June 
17,  1882  (32  Stat,  at  L.  288,  c  1093,  U.  S. 
Comp.  St.  Supp;  1905,  p.  349),  has  expressly 
disclaimed  intention  of  interfering  with  the 
laws  of  any  state  relating  to  the  control,  ap- 
propriation, use  or  distribution  of  water  used 
in  irrigation,  the  determination  of  the  rights 
of  the  two  states,  Kansas  and  Colorado  inter 
seae  in  regard  to  the  flow  of  the  waters  of 
the  Arkansas  river  is  not  subordinate  to  a 
superior  right  on  the  part  of  the  national 
government  to  control  {he  whole  system  for 
the  reclamation  of  arid  lands. — Id. 

(c)  In  a  proceeding  by  the  state  of  Kan- 
sas against  the  state  of  Colorado  to  enjoin 
the  diversion  by  the  latter  state  of  the  waters 
of  the  Arkansas  river,  the  United  States,  on 

•  leave,  filed  a  petition  in  intervention,  as- 
serting that  the  amount  of  the  flow  of  the 
river  was  subject  to  the  superior  authority 
and  supervisory  control  of  the  United  States, 
in  furtherance  of  its  duty  of  legislating  for 
the  reclamation  of  arid  lands.  Held,  that  the 
United  States  had  no  authority  to  interfere 
with  the  rights  of  the  states  to  regulate  the 


distribution  and  use  of  the  waters  within  the 
two  states,  it  having  not  alleged  that  the 
diversions  of  the  waters  of  the  Arkansas  had 
interfered  with  the  navigability  of  the 
stream,  and  that  the  petition  of  the  inter- 
vener  should  be  dismissed,  without  prejudice 
to  the  rights  of  the  United  States  to  take 
such  action  as  it  shall  deem  necessary  to 
preserve  or  Improve  the  navigability  of  the 
Arkansas  river. — Id. 

(d)  By  virtue  of  the  second  paragraph  of 
sec.  3  of  art.  IV,  Const.  U.  S.,  providing  that 
congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  be- 
longing to  the  United  States,  congress  has 
full  power  of  legislation  over  the  territories, 
subject  to  no  restrictions  other  than  those 
expressly  named  in  the  constitution,  and, 
therefore,  it  may  legislate  with  respect  to  all 
arid  lands  within  their  limits.— Id. 

(B)   RIGHTS  AND  AUTHORITY  OP 
STATE  OVER  WATERS. 

§6.    Constitutional  dedication  of  unappropri- 
ated waters  to  public 

(a)  By  the  constitution,  title  to  the  un- 
appropriated waters  of  the  state  is  vested  in 
the  public,  with  a  perpetual  right  to  their 
use  in  the  people.— Wheeler  v.  Northern 
Colo.  Irr.  Co.,  10  C.  582,  17  P.  487;  Port  Mor- 
gan Land  &  C.  Co.  v.  South  Platte  Ditch  Co.. 
18  C.  1,  30  P.  1032. 

(b)  Art  XVI.  sec.  6,  Const.  Colo.,  which 
provides  that  "the  right  to  divert  unappro- 
priated waters  of  any  natural  stream  for 
beneficial  use  shall  never  be  denied,"  ap- 
plies only  to  unappropriated  waters,  and  not 
to  a  case  where,  by  the  location  of  a  placer 
claim,  the  water  has  been  appropriated. — 
Schwab  V.  Beam,  86  P.  41. 

(c)  By  Const,  of  Colorado,  art.  XVI, 
paras.  5  and  6,  the  people  of  Colorado  dedi- 
rated  to  the  public  all  unappropriated  waters 
of  every  natural  stream  within  its  borders, 
and  made  them  subject  to  appropriation  as 
private  property. — Cascade  Town  Co.  v.  Bm- 
rire  Water  &  Power  Co.,  181  P.  1011.  1016. 

§7.    Operation  and  effect  in  general. 

(a)  3  Mills'  (Rev.)  Stats.,  sec.  2273c.  pro- 
vides that  the  owners  of  irrigation  ditches 
and  water  rights  taking  water  from  the 
same  stream  may  exchange  with  and  loan 
to  each  other,  for  a  limited  time,  water  to 
v/hich  each  may  be  entitled,  for  the  purpose 
of  saving  crops,  etc.  Held,  that  such  pro- 
vision only  permits  an  exchange  or  loan  of 
water  under  conditions  which  do  not  in- 
juriously affect  the  vested  rights  of  other 
appropriators,  and  therefore  is  not  in  viola- 
tion of  sec.  6,  art.  XVI,  Colo,  const,  declaring 
that  the  right  to  divert  the  unappropriated 
water  of  any  natural  stream  for  beneficial 
uses  shall  never  be  denied,  and  that  priority 
of  appropriation  shall  give  the  better  right 
as  between  those  using  water  for  the  same 
purpose,  etc. — Bowman  v.  Virdin,  40  C.  247, 
90  P.  506. 

(b)  Sec.  6,  art.  XVI.  of  the  constitution 
of  Colorado,  declaring  that  "the  right  to  di- 
vert unappropriated  waters  of  any  natural 
stream  for  beneficial  uses  shall  never  be 
denied,"  from  its  terms  applies  only  to  un- 
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appropriated  waters,  and  does  not  authorize 
the  i4>propriation  of  waters  which  have  al- 
ready been  appropriated  by  another  and  not 
abandoned. — Schwab  v.  Beam»  86  F.  41. 

(c)  Where  an  irrigation  project  was  con- 
structed by  the  government  for  the  benefit  of 
lands  allotted  in  severalty  to  the  Ute  Indians, 
in  pursuance  of  its  right  to  manage  and  con- 
trol them,  the  water  was  not  subject  to  ap- 
propriation to  irrigate  lands  within  the  reser- 
vation entered  by  a  citizen,  since  the  acts  of 
Ckmgress  and  of  the  State  Assembly  relating 
to  appropriations  of  water  for  irrigating 
lands  were  made  for  and  are  applicable  only 
to  cases  arising  between  citizens,  and  have  no 
application  to  the  case  in  which  water  is  ap- 
propriated to  a  public  use  by  the  government 
in  the  exercise  of  its  sovereign  authority  over 
the  Indian  tribes.— United  States  v.  Morri- 
son, 203  F.  364. 

§8.    Prospective  operation. 

(a)  The  right  to  water  for  purposes  of 
Irrigation  existed  prior  to  legislation  on  the 
subject,  and  prior  appropriations  of  water 
were  recognized  by  the  constitution,  but  in 
no  way  attempted  to  be  affected  by  its  pro- 
visions. —  Armstrong  v.  Larimer  County 
Ditch  Co.,  1  A.  49,  27  P.  236. 

(b)  The  provisions  of  sees.  5  and  6,  art. 
XVI,  of  the  constitution,  relating  to  the 
right  of  appropriation  to  various  uses,  with 
preference  in  favor  of  'those  using  the  water 
for  domestic  purposes,"  do  not  authorize  in- 
terference with  the  rights  of  prior  appro- 
priators  for  irrigating  purposes,  whose  rights 
vested  before  the  adoption  of  the  constitu- 
tion, in  order  to  supply  later  comers  with 
water  for  domestic  uses. — Id. 

§  9.    Legislative  regulation  and  controL 

(a)  The  legislature  cannot  prohibit  the 
appropriation  or  diversion  of  unappropriated 
water  for  useful  purposes  from  natural 
streams  upon  the  public  domain,  but  it  has 
the  power  to  regulate,  in  a  reasonable  and 
constitutional  way,  the  manner  of  effecting 
such  appropriation  or  diversion. — ^Larimer 
County  Res.  Co.  v.  People,  8  C.  614,  9  P.  794. 

(b)  The  irrigation  statutes  of  Colorado 
are  in  the  nature  of  police  regulations  ta 
secure  the  orderly  distribution  of  water 
for  irrigation  purposes. — Combs  v.  Farmers' 
High  Line  Canal  &  Res.  Co.,  38  C.  420,  428. 
88  P.  396. 

§10.    Protection  of  interest  of  state  in  its 
natural  streams. 

(a)  The  natural  streams  of  Colorado  are 
non-navigable.  Their  entire  volume  is  made 
up  of  the  rains  and  snow  which  fall  upon 
its  surface.  The  state  was  therefore  justi- 
fied in  asserting  (Const  art.  XVI,  sec.  5) 
its  ownership  of  all  these  natural  streams. 
Congress  in  the  enabling  act,  and  the  Presi- 
dent in  proclaiming  the  admission  of  the 
state  must  be  assumed  to  have  been  aware 
of  the  situation,  and  to  have  consented  to  the 
assertion  of  title  so  made  by  the  state. — 
Stockman  v.  Leddy,  55  C.  24,  129  P.  220. 

(b)  That  the  general  assembly  has  the 
power,  and  is  charged  with  the  duty  to 
protect  the  interest  of  the  state  in  the  nat- 
ural streams,  cannot  be  questioned.  The 
public  moneys  may  be  appropriated  for  the 


protection  and  defense  of  the  rights  of  the 
state,  and  its  citizens,  in  these  waters. — Id. 

§11.    Construction   of   irrigation   system   by 
state. 

(a)  There  is  no  objection  to  appropriat- 
ing the  five  per  cent  internal  improvement 
fund  for  the  purpose  of  diverting  water  from 
natural  streams  for  irrigation  and  domestic 
uses,  due  regard  being  had  for  all  prior 
water  rights. — International  Improvement 
Fund,  In  re,  12  C.  285,  21  P.  483. 

§12.  Rights  to  waters  of  interstate  streams. 
'  (a)  Colorado  could  not  be  upheld  in  ap- 
propriating the  entire  fiow  of  the  Arkansas 
river,  on  the  ground  that  it  is  willing  to 
give,  and  does  give,  to  Kansas,  something 
else  which  may  be  considered  of  equal  value. 
—Kansas  v.  Colorado,  206  U.  S.  46,  100,  27 
Sup.  Ct  Rep.  655,  668,  51  Law.  ed.  956,  976. 

(b)  The  equal  rights  of  the  inhabitants 
of  each  state  to  the  waters  of  intersecting 
streams  must  always  be  recognized. — Hoge 
V.  Eaton,  135  F.  411. 

§  18.  Policy  of  state  and  federal  governments, 
(a)  The  policy  of  both  the  state  and  fed- 
eral governments,  has  always  been  to  en- 
courage the  preservation  of  water  for  useful 
purposes. — Larimer  County  Res.  Co.  v.  Peo- 
ple, 8  C.  614,  9  P.  794. 

§  14.    Extra-territorial  effect  of  state  policy. 

(a)  No  state  can  legislate  for,  or  impose 
its  own  policy  upon  another  state  in  regard 
to  the  fiow  or  the  use  and  appropriation  of 
waters.— Kansas  v.  Colorado,  206  U.  S.  46, 
95,  27  Sup.  Ct.  Rep.  655,  666,  51  Law.  ed.  966, 
974. 

§  15.    Actions  between  states  for  diversion  of 
water. 

(a)  Irrespective  of  the  question  as  to 
what  rights  the  ownership  by  the  state  of 
Kansas  of  lands  riparian  to  the  Arkansas 
river  might  give  the  state  to  bring  suit 
against  Colorado  to  enjoin  the  diversion  of 
the  waters  of  the  river  in  Colorado,  it  has 
an  interest  by  virtue  of  trusteeship  as  a 
state  in  the  large  tract  of  land  forming  the 
valley  of  the  Arkansas  in  Kansas,  and  the 
withdrawal  by  Colorado  of  a  disproportion- 
ate share  of  the  water  of  such  river  would  in- 
volve a  matter  of  state  interest  which  Kan- 
sas has  a  right  to  have  determined  by  the 
Supreme  Court  of  the  United  States. — Kan- 
sas V.  Colorado,  206  U.  S.  46,  99,  27  Sup. 
Ct  Rep.  655,  668,  51  Law.  ed.  956,  975. 

(b)  In  an  action  by  the  state  of  Kansas 
to  restrain  diversions  by  or  allowed  by' Colo- 
rado from  the  Arkansas  river,  the  question 
being  a  matter  of  state  interest  irrespective 
of  the  ownership  by  the  state  of  lands  in 
the  valley  of  the  Arkansas,  the  scope  of  the 
inquiry  is  not  limited  to  the  simple  matter 
as  to  whether  any  portion  of  the  waters  of 
the  Arkansas  is  withheld  by  Colorado,  but 
the  court  must  consider  the  effect  of  what 
has  been  done  upon  the  conditions  in  the 
respective  states  and  so  adjust  the  dispute 
upon  the  basis  of  equality  of  rights  as  to  se- 
cure so  far  as  possible  to  Colorado  the  bene- 
fits of  irrigation  without  depriving  Kansas 
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of  the   like   beneficial   effect   of   a  fiowing 
stream. — Id. 

(c)  The  state  of  Kansas,  as  per  Clark  v. 
Allaman,  71  Kan.  206,  70  L.  R.  A.  971.  80 
Pac.  571,  having  recognized  the  right  of  ap- 
propriating the  waters  of  a  stream  for  the 
purpose  of  irrigation,  subject  to  the  condi- 
tion of  an  equitable  division  between  the 
riparian  proprietors,  she  cannot  complain 
if  the  same  rule  is  administered  between 
herself  and  a  sister  state. — Id. 

§16.    Jurisdiction. 

(a)  The  Supreme  Court  of  the  United 
States  has  original  jurisdiction  of  a  suit  to 
determine  whether  Kansas  has  a  right  to  the 
continuous  flow  of  the  waters  of  the  Arkan- 
sas river,  as  that  flow  existed  before  any 
human  interference  therewith,  or  whether 
Colorado  has  the  right  to  appropriate  the 
waters  of  that  stream  so  as  to  prevent  that 
continuous  flow,  or  whether  the  amount  of 
the  flow  is  subject  to  the  superior  authority 
and  supervisory  control  of  the  United  States, 
— the  controversy  as  to  whether  Colorado  is 
diminishing  the  flow  of  the  waters  of  said 
river  in  any  substantial  manner  being  of  a 
justicable  nature  between  two  states,  of 
which  said  court  has  original  jurisdiction, 
as  provided  in  art.  Ill,  sec.  2,  Const.  U.  S. — 
Kansas  v.  Colorado,  206  U.  S.  46,  85,  27 
Sup.  Ct.  Rep.  655,  662,  51  Law.  ed.  956,  969. 

§  17.    Evidence  and  proof. 

(a)  In  an  action  by  Kansas  to  enjoin 
the  diversion  by  Colorado  of  the  waters  of 
the  Arkansas  river,  testimony  given  in  rela- 
tion to  the  amount  and  flow  of  subsurface 
water  underneath  the  bed  of  the  stream, 
alleged  to  form  a  second  river,  with  the 
same  course  as  that  on  the  surface,  but  with 
a  distinct  and  continuous  flow  as  of  a  sep- 
arate stream,  bears  only  upon  the  question 
of  the  diminution  of  the  flow  from  Colorado 
into  Kansas  caused  by  the  appropriation  in 
the  former  state  of  the  waters  for  purposes 
of  irrigation. — Kansas  v.  Colorado,  206  U. 
S.  46,  115,  27  Sup.  Ct.  Rep.  655,  675,  51  Law. 
ed.  956,  982. 

(b)  Although  there  is  a  great  variance 
in  the  amount  of  water  flowing  down  the 
channel  of  the  Arkansas  river  at  different 
seasons  of  the  year  and  in  different  years, 
and  at  times  the  entire  bed  of  the  channel  in 
Colorado  is  dry,  the  existence  of  a  single 
river  has  been  recognized  from  time  im- 
memorial by  geographers,  explorers  and 
travellers,  and  there  is  no  ground  for  the 
contention  that  there  are  really  two  rivers, 
one  commencing  in  the  mountains  of  Colo- 
rado and  terminating  at  or  near  the  state 
line,  and  the  other  commencing  at  or  near 
the  place  where  the  former  ends,  and,  from 
springs  and  branches,  starting  a  new  stream 
to  flow  onward  through  Kansas  and  Okla- 
homa towards  the  Gulf  of  Mexico. — Id. 

(c)  The  official  figures,  cited  in  the  case, 
taken  from  the  United  States  census  re- 
ports, tend  strongly  to  show  that  the  with- 
drawal of  the  waters  of  the  Arkansas  in 
Colorado  for  purposes  of  irrigation  has  not 
proved  a  source  of  serious  detriment  to  the 
Kansas  counties  along  the  Arkansas  river. — 
Id. 

(d)  If  there  are  many  thousands  of  acres 


in  Colorado  destitute  of  vegetation,  which, 
by  the  taking  of  water  from  the  Arkansas 
river,  and  in  no  other  way,  can  be  made  val- 
uable as  arable  lands  producing  an  abun- 
dance of  vegetable  growth,  and  this  trans- 
formation of  desert  land  has  the  effect, 
through  percolation  of  water  in  the  soil,  or 
in  any  other  way,  of  giving  to  Kansas  terri- 
tory, although  not  in  the  Arkansas  valley, 
a  benefit  from  water  as  great  as  that  which 
would  inure  from  keeping  the  flow  of  the 
Arkansas  in  its  channel  undiminished,  then 
the  usefulness  of  the  waters  to  Colorado  may 
rightfully  be  regarded  as  justifying  its  ac- 
tion, although  the  locality  of  the  beneflt  from 
the  flow  of  the  Arkansas  through  Kansas 
has  territorially  changed. — Id. 

§  18.    Judgment 

(a)  In  a  suit  by  Kansas  to  enjoin  the 
diversion  of  the  waters  of  the  Arkansas  river 
by  Colorado,  held,  that  while  the  influence 
of  such  diversions  of  water  in  Colorado  has 
been  of  perceptible  injury  to  portions  of  the 
Arkansas  valley  in  Kansas,  particularly  to 
those  portions  closest  to  the  Colorado  line, 
yet,  to  the  great  body  of  the  valley  it  has 
worked  little,  if  any  detriment,  and  regard- 
ing the  interests  of  both  states,  and  the  right 
of  each  to  receive  benefit  through  irriga- 
tion and  in  any  other  manner  from  the 
waters  of  the  Arkansas,  Kansas  has  not 
made  out  a  case  entitling  it  to  a  decree;  and 
the  case  is  dismissed,  without  prejudice  of 
plaintiff  to  Institute  new  proceedings  when- 
ever it  shall  appear  that,  through  a  ma- 
terial increase  in  the  depletion  of  the  waters 
of  the  Arkansas  by  Colorado,  its  corporations 
or  citizens,  the  substantial  interests  of  Kan- 
sas are  being  injured  to  the  extent  of  de- 
stroying the  equitable  apportionment  of 
benefits  between  the  two  states  resulting 
from  the  flow  of  the  river. — Kansas  v.  Colo- 
rado, 206  U.  S.  46.  117,  27  Sup.  Ct.  Rep.  655, 
676,  51  Law.  ed.  956,  983. 

n.     WATER  RIGHTS  BT  APPROPRIATION 
FROM  NATURAL  STREAMS. 

(A)     NATURE  AND  SOURCE  OF  WATER 
RIGHTS. 

§  19.    Nature  of  water  right  in  generaL 

(a)  A  priority  of  right  to  use  of  water 
for  beneflcial  purposes  is,  with  certain  limi- 
tations, acquired  by  priority  of  appropria- 
tion.— Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
C.  582,  17  P.  487. 

(b)  A  perpetual  right  to  have  a  certain 
quantity  of  water  flow  through  an  irrigating 
ditch  is  an  easement  in  the  ditch,  an  in- 
corporeal hereditament  descendible  by  in- 
heritance, and  a  freehold  estate. — ^Wyatt  v. 
Larimer  &  Weld  Irr.  Co.,  18  C.  298,  33  P. 
144. 

(c)  A  priority  in  a  water  right  is  prop- 
erty in  itself.— Nichols  v.  Mcintosh,  19  C. 
22,  27,  34  P.  278. 

(d)  The  right  to  the  use  of  water  for  Ir- 
rigation is  real  estate. — Davis  v.  Randall, 
44  C.  488,  99  P.  322. 

(e)  The  right  to  the  use  of  water  secured 
by  legal  appropriation  is  property,  and  a 
proper  construction  of  the  various  provisions 
of  the  constitution  on  the  subject  harmonizes 
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that  instrument  with  the  declaration  ot  the 
Bill  of  Rights  "that  private  property  shall 
not  he  taken  or  damaged  for  puhlic  or  private 
use  without  just  compensation. — ^Armstrong 
V.  Larimer  County  Ditch  CJo.,  1  A.  49,  27  P. 
235. 

(f)  Water  rights  are  not  i^purtenances. 
—Bloom  V.  West,  3  A.  212,  32  P.  846. 

(g)  A  water  right  appurtenant  to  real 
estate  is  real,  and  not  personal,  property. — 
Talcott  V.  Mastin,  20  A.  488,  79  P.  973. 

(h)  A  water  right  is  a  freehold  in  land. 
—-Monte  Vista  Canal  Co.  v.  Centennial  Irr. 
D.  Co.,  22  A.  364,  123  P.  831. 

(i)  A  water  right  is  gained  by  appro- 
priation and  is  usufructuary  in  character. 
—Id. 

(j)  The  appropriator  has  no  property  in 
the  channel  of  the  stream,  nor  in  the  water 
of  the  stream  as  it  flows  naturally  therein. 
The  water  right  is  distinct  from  the  ditch 
or  other  structure  by  which  the  water  is 
conveyed. — Id. 

§80.    Distinguished  tiam  ditch  right 

(a)  The  water  right  liS  distinct  from  the 
ditch  or  other  structure  by  which  the  water 
is  conveyed.— Monte  Vista  Canal  Co.  v.  Cen- 
tennial Irr.  Ditch  Co.,  22  A.  864,  123  P.  831. 

§  21.    Doctrine  of  priority  of  appropriation. 

(a)  The  doctrine  of  priority  of  right  to 
the  water  by  priority  of  appropriation  there- 
of for  a  beneficial  purpose,  with  the  modifi- 
cations declared  by  the  constitution,  is  and 
always  has  been  in  force  in  this  state. — 
Thomas  v.  Guiraud,  6  C.  630. 

(b)  In  the  absence  of  express  statutes 
to  the  contrary,  the  first  appropriator  of 
water  from  the  natural  stream  for  a  bene- 
ficial purpose  has,  with  the  qualifications 
contained  in  the  constitution,  a  prior  right 
thereto,  to  the  extent  of  such  appropriation. 
— Coflin  V.  Left  Hand  Ditch  Co.,  6  C.  443; 
Thomas  v.  Guiraud,  6  C.  530. 

§22.    Ai^ropriation  initiated  by  tre^ats. 

(a)  An  increased  appropriation  of  water 
which  is  initiated  and  maintained  by  an  un- 
lawful trespass  upon  the  lands  of  another, 
in  the  nature  of  an  unauthorized  enlarge- 
ment of  an  existing  ditch,  is  of  no  validity 
as  against  him  whose  property  is  the  sub- 
ject of  the  trespass. — Snyder  v.  Colorado 
Gold  Dredging  Co.,  181  P.  62.  70. 

§23.  No  contract  or  grant  from  government 
in  respect  to  appropriations, 
(a)  One  who  diverts  water  from  a  flow- 
ing stream  for  a  beneflcial  purpose  may  have 
the  use  of  it  so  long  as  he  conforms  to  the 
law  regulating  such  matters,  but  he  has  no 
contract  with  or  grant  from  the  government, 
federal  or  state,  in  respect  to  his  privilege. 
— Mohl  V,  Lamar  Canal  Co.,  128  F.  776. 

(B)     WATERS  SUBJECT  TO  APPRO- 
PRIATION. 

§  24.    Waters  of  natural  streams. 

(a)  By  the  constitution,  title  to  the  un- 
appropriated waters  of  the  state  is  vested  in 
the  public,  with  a  perpetual  right  to  its 
use  in  the  people. — Wheeler  v.  Northern  Colo. 
Irr.  Co..  10  C.  582,  17  P.  487;  Fort  Morgan 


Land  A  Canal  Co.  v.  South  Platte  Ditch  Co.. 
18  C.  1,  30  P.  1032. 

(b)  Art  XVI,  sec.  6,  Const.  Colo.,  which 
provides  that  "the  right  to  divert  unappro- 
priated waters  of  any  natural  stream  for 
beneflcial  use  shall  never  be  denied,"  applies 
only  to  unappropriated  waters,  and  not  to  a 
case  where,  by  the  location  of  a  placer  claim, 
the  water  has  been  appropriated. — Schwab 
V.  Beam,  86  F.  41. 

(c)  By  Const  of  Colorado,  art.  XVI,  sees. 
5  and  6,  the  people  of  Colorado  dedicated  to 
the  public  all  unappropriated  waters  of  every 
natural  stream  within  its  borders,  and 
made  them  subject  to  appropriation  as 
private  property.— Cascade  Town  Co.  v.  Em- 
pire Water  &  Power  Co.,  181  F.  1011,  1016. 

§26.    Flood  waters. 

(a)  There  may  be  a  valid  appropriation 
even  after  all  the  waters  of  the  stream  in  iU 
ordinary  stage  have  been  appropriated.  Such 
last  appropriation  entitles  the  appropriator 
to  the  use  of  the  water  when  not  required 
by  his  seniors,  as  well  as  the  flood  waters. 
— Humphreys  Tun.  A  Min.  Co.  v.  Frank. 
46  C.  524,  532,  105  P.  1093. 

§t6.    Increasing  flow  of  stream. 

(a)  Where  a  party  by  his  own  efforts  and 
expenditures  has  increased  the  flow  of  water 
In  a  tributary  to  a  stream,  he  is  entitled  to 
the  use  of  the  water  to  the  extent  of  the  in- 
crease, but  he  is  not  entitled  to  appropriate 
the  original  flow  as  against  prior  appro- 
priators  from  the  main  stream.— Platte  Val. 
Irrig.  Co.  V.  Buckers  Irr.,  Mill.  &  Imp.  Co., 
25  C.  77,  53  P.  334. 

(b)  Where  parties  base  their  right  to 
divert  water  from  a  stream,  in  prefer^ice  to 
prior  appropriations,  upon  an  alleged  in- 
crease of  the  flow  of  the  stream  they  most 
clearly  establish  that  they  have  increased 
the  flow  of  the  stream,  and  it  must  be  an 
actual  increase  resulting  from  an  addition 
of  water  to  the  natural  stream  which  would 
not  otherwise  pass  down  either  its  surface 
or  subterranean  channel  to  the  benefit  of  the 
prior  approprlators. — ^Buckers  Irr.,  Mill,  ft 
Imp.  Co.  V.  Farmers'  Ind.  D.  Co.,  31  C.  62, 
72  P.  49. 

(c)  A  specific  finding  that  a  ditch  con- 
structed along  and  in  the  natural  channel 
of  a  stream  intercepts  all  the  water  flowing 
in  the  channel  and  all  the  surface  and  sub- 
terranean flow  of  the  stream  does  not  contra- 
dict a  general  flndlng  that  the  natural  flow 
of  water  In  the  stream  has  not  been  in- 
creased by  the  construction  of  the  ditch. 
—Id. 

(d)  Where  a  tunnel  was  driven  into  the 
mountain  and  the  drainage  water  therefrom 
increased  the  flow  of  a  stream,  in  the  ab- 
sence of  a  claim  thereto  by  the  owners  of 
the  tunnel,  the  water  so  obtained  inures  to 
the  beneflt  of  all  taking  water  from  such 
stream;  and  claimants,  whose  point  of  diver- 
sion Is  upwards  of  30  miles  below  the  point 
of  inflow,  and  who  have  neither  expended 
money  nor' labor  in  driving  the  tunnel,  nor 
succeeded  by  purchase  or  otherwise  to  the 
rights  of  the  persons  driving  the  tunnel,  are 
not  entitled  to  divert  a  volume  of  vrater 
equal  to  that  flowing  from  the  tunnel,  even 
if  it  be  a  natural  increase,  and  assert  an 
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exclusive  right  thereto  as  against  others 
diverting  water  from  the  stream. — Farmers' 
Union  Ditch  Co.  v.  Rio  Grande  Canal  Co., 
37  C.  512.  621.  86  P.  1042. 

%97.    Dry  canon. 

(a)  A  valid  appropriation  of  water  may 
be  made  from  a  canon,  notwithstanding  it  is 
not  a  running  stream  and  the  water  comes 
entirely  from  the  rainfall  in  the  surrounding 
hills.— Denver.  T.  &  Ft.  W.  R.  Co.  v.  Dotson, 
20  C.  304.  38  P.  322. 

§  28.    Water  from  mines. 

(a)  One  who  conducts  water  from  mines 
into  a  natural  stream  with  the  intent  to  ap- 
propriate it  for  irrigation  purposes,  and  who 
actually  makes  the  first  appropriation 
thereof,  is  entitled  to  such  water  under  sec 
3177,  MiUs'  Ann.  Stats.,  providing  that  water 
flowing  from  any  mine  into  a  natural  chan- 
nel may  be  taken  and  used  the  same  as  that 
of  natural  water  courses. — ^Ripley  v.  Park 
Center  L.  &  W.  Co..  40  C.  129.  133.  90  P.  75. 

(b)  Where  it  becomes  necessary  from 
time  to  time  to  construct  new  tunnels,  each 
lower  than  the  former,  in  order  to  drain 
mines,  and  a  person  appropriated  the  water 
obtained  from  the  first  tunnel  for  irriga- 
tion so  long  as  it  flowed,  and  continued  to 
attempt  to  likewise  utilize  that  from  the  suc- 
ceeding tunnels,  such  person's  appropriation 
dates  back  to  the  time  of  the  first  appropria- 
tion.—Id. 

§  29.    Waste  water. 

(a)  Waste  water  returned  to  the  stream 
becomes  a  part  of  the  water  of  the  stream 
the  same  as  though  never  diverted,  and 
inures  to  the  benefit  of  appropriators  in  the 
order  of  their  appropriations. — ^Water  Sup- 
ply A  Storage  Co.  v.  Larimer  &  Weld  Res. 
Co.,  25  C.  87.  53  P.  386. 

(b)  Mills'  Ann.  Stats.,  sec  2269.  provid- 
ing that  all  ditches  constructed  for  utilizing 
the  waste,  seepage  or  spring  waters  of  the 
state  shall  be  governed  by  the  laws  relating 
to  ditches  taking  water  from  running 
streams,  does  not  apply  to  a  ditch  built  to 
catch  the  surface  drainage  from  the  irriga- 
tion of  adjoining  lands. — Burkart  v.  Mei- 
berg.  37  C.  187.  86  P.  98. 

§30. Rights  as  against  ditch  owner. 

(a)  Defendants  own  and  irrigate,  from 
a  natural  stream,  a  tract  of  land,  the  natural 
slope  of  which  is  towards  plaintiff's  land. 
Plaintiff,  by  constructing  a  ditch  upon  her 
own  land  parallel  with  the  common  boun- 
dary line,  has  for  many  years  intercepted 
the  surface  drainage  from  defendants'  land 
and  used  it  for  irrigating  her  lands.  De- 
fendants later  construct  upon  their  own 
land  a  ditch  parallel  to  plaintiffs  ditch,  in- 
tercept such  surface  drainage,  carry  it 
around  plaintifF's  land,  and  irrigate  another 
tract  owned  by  them.  Held,  that  plaintiff 
has  not  made  a  valid  appropriation  of  such 
water  as  against  defendants  so  as  to  pre- 
vent such  action  upon  their  part,  and  this 
is  true  although  later  defendants  sell  such 
adjoining  tract  of  land,  and  continue  to  use 
such  surface  drainage,  with  the  consent  of 
the  vendee,  upon  the  tract  of  land  below 


plaintiff.- Burkart   v.    Melberg,   37   C.    187, 
86  P.  98. 

(b)  One  who  has  appropriated  the  waste 
wat^^  of  the  ditch  of  another  is  not  thereby 
vested  with  control  of  such  ditch,  or  the 
laterals  thereof;  nor  is  the  owner  of  such 
ditch  obligated  to  maintain  existing  condi- 
tions, so  as  to  supply  the  appropriation  of 
waste  water  at  any  time,  or  in  any  volume. 
— Green  Valley  Ditch  Co.  v.  Schneider,  50  C. 
606,  609.  115  P.  705. 

(c)  But  the  owner  of  the  ditch  may  not 
wilfully  and  maliciously  discharge  water 
upon  other  lands,  so  as  to  prevent  the  flow 
of  what  exceeds  his  requirements,  to  the 
appropriator  of  the  waste. — Id. 

(d)  Where  an  irrigation  ditch  at  times 
ran  a  surplus  of  water,  which  surplus  it  dis- 
charged at  its  terminus  into  a  natural  drain, 
cne  who  appropriated  such  surplus  or  waste 
water  after  it  was  discharged  from  the  ditch 
acquired  a  right  only  to  whatever  water 
flowed  from  the  ditch  after  the  ditch  com- 
pany had  supplied  its  own  wants  and  neces- 
sities, and  did  not  acquire  a  vested  right  to 
any  speciflc  quantity  of  water,  and  acquired 
no  right  to  interfere  with  the  water  flowing 
in  the  ditch  or  any  of  its  laterals,  and  the 
ditch  company  was  under  no  obligation  to 
permit  any  speciflc  quantity  of  water  to  be 
discharged  at  the  terminus  of  its  ditch. — 
Mabee  v.  Platte  Land  Co..  17  A.  476,  68  P. 
1058. 

§  31.    Seepage  and  spring  water. 

(a)  The  law  of  1889  (Session  Laws  1889, 
p.  215)  relative  to  appropriation  of  seepage 
md  spring  water  is  not  applicable  to  the 
v/ater  of  a  spring  which  constitutes  the 
source  of  one  of  the  branches  of  a  natural 
stream  the  water  of  which  had  been  appro- 
priated prior  to  the  enactment  of  the  law. — 
Clark  V.  Ashley.  34  C.  285.  82  P.  588. 

(b)  Waters  seeping  from  the  reservoir  or 
other  works  of  an  appropriator.  and  which, 
in  their  natural  course,  flow  to  the  stream  and 
mingle  therewith,  are.  from  the  moment  of 
their  escape,  as  much  a  part  of  the  stream 
r.s  after  they  have  actually  reached  it  Such 
waters  cannot  be  interrupted  in  their  course, 
and  diverted  from  the  stream  to  the  preju- 
dice of  a  prior  appropriator  for  irrigation 
below. — Comstock  v.  Ramsay.  55  C.  244.  133 
P.  1107. 

(c)  The  doctrine  of  the  opinion  is  not 
to  be  unreasonably  extended,  or  applied  to 
conditions  where  it  would  effect  inequitable 
results. — Id. 

(d)  The  statute  providing  for  the  ap- 
propriation of  seepage  water  and  spring 
waters,  to  be  used  on  the  lands  of  the  ap- 
propriator (Rev.  Stat.  sec.  8177).  is  not  in- 
volved.— Id. 

§32.    Statutory  provisions. 

(a)  The  act  of  1889  (Sees.  Laws  1889.  p. 
215).  relating  to  the  appropriation  of  seepage 
water,  providing  that  the  person  upon  whose 
lands  the  seepage  or  spring  waters  flrst 
arise  shall  have  the  prior  right  thereto  if 
the  same  can  be  used  thereupon,  does  not 
apply  to  seepage  waters  which  rise  or  come 
to  the  surface  for  the  flrst  time  in  the  bed 
or  channel  of  a  natural  stream.  Such 
waters  become  part  of  the  volume  of  such 
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natural  stream,  inure  to  the  benefit  of  the 
appropriators  of  the  water  of  the  stream  in 
the  numerical  order  of  their  appropriations, 
and  the  owner  of  the  land  through  which  the 
stream  flows  at  the  point  where  such  waters 
rise  therein  has  no  priority  of  right  thereto. 
— ^La  Jara  Creamery  and  Live  Stock  Ass*n 
v.  Hansen,  35  C.  105,  83  P.  644. 

§  33.    Right  to  appropriate  in  general. 

(a)  It  seems  there  may  be  an  appropria- 
tion of  seepage. — Bates  v.  Hall,  44  C.  360, 
369,  98  P.  3. 

(b)  Seepage  water  may  be  the  subject  of 
a  lawful  appropriation,  where  such  appro- 
priation does  not  interfere  with  prior  rights. 
— Comstock  V.  Ramsay,  55  C.  244,  133  P. 
1107. 

(c)  Under  Rev.  Stat,  sec.  3177,  seepage 
water  which  is  being  wasted  is  the  subject 
of  appropriation.  The  appropriation  thereof 
is  not  included  in  or  controlled  by  a  prior 
adjudication  decree  in  the  same  district. — 
Ironstone  Ditch  Co.  v.  Ashenfelter,  57  C.  31, 
140  P.  177. 

§34.    Evidence. 

(a)  Evidence  that  the  bed  of  a  stream 
is  dry  during  most  of  the  summer  above 
claimant's  lands  while  through  its  lands 
there  Is  running  water,  and  that  the  volume 
running  through  its  lands  is  much  larger 
since  water  has  been  diverted  from  a  dif- 
ferent stream  and  drainage  and  brought  into 
the  valley  above  claimant's  lands  and  used 
for  irrigation,  but  which  fails  to  show  how 
much  of  the  water  claimant  collects  in  the 
bed  of  the  stream  comes  from  the  seepage  of 
water  brought  into  the  valley  from  a  dif- 
ferent stream  and  how  much  comes  from 
other  sources,  and  which  fails  to  show  how 
much  of  such  seepage  water  first  rises  on 
claimant's  lands,  is  insufficient  to  sustain  a 
claim  of  priority  of  right  to  seepage  water 
under  Sess.  Laws  1889,  p.  215.— La  Jara 
Creamery  and  Live  Stock  Ass'n  v.  Hansen, 
35  C.  105,  83  P.  644. 

§36.    Burden  of  proof. 

(a)  One  who  claims  a  prior  right  under 
Session  Laws  1889,  page  215,  to  appropriate 
water  on  the  ground  that  it  is  seepage  water 
diverted  from  a  different  stream  and  drain- 
age and  brought  into  the  valley  of  the  stream 
from  which  he  seeks  to  appropriate  it  and 
first  rises  on  his  land  has  the  burden  of 
proof  to  show  that  it  is  such  water  and  the 
quantity  thereof. — La  Jara  Creamery  and 
Live  Stock  Ass'n  v.  Hansen,  35  C.  105,  83 
P.  644. 

§36.    Percolating  water. 

(a)  Percolating  water  existing  in  the 
earth  belongs  to  the  soil,  is  a  part  of  the 
realty  and  may  be  used  and  controlled  to  the 
same  extent  by  the  land  owner,  but  the  owner 
of  the  land  on  which  a  spring  arises  has  no 
right  to  divert  the  water  fiowing  therefrom  to 
the  prejudice  of  a  prior  appropriator  of  water 
from  a  stream  naturally  fed  thereby. — Bruen- 
ing  V.  Dorr,  23  C.  195,  47  P.  290. 

(b)  Water  passing  through  the  sand  and 
gravel  constituting  the  bed  of  a  stream  and 
the  lands  so  nearly  adjacent  that  the  only 
and  natural   outlet  would  be  through  the 


channel  of  such  stream,  is  not  percolating 
water  as  ordinarily  defined  by  the  common 
law. — ^Buckers  Irr.,  Mill.  &  Imp.  Co.  ▼.  Farm- 
ers' Ind.  D.  Co.,  31  C.  62,  72  P.  49. 

§87.  Streams  and  sources  of  water  appropri- 
ated, 
(a)  Later  appropriators  of  water  cannot 
lawfully  acquire  rights  to  springs  constitut- 
ing the  source  of  a  creek,  simply  because 
the  means  by  which  the  waters  are  conveyed 
by  the  springs  to  the  creek  are  subterranean. 
—Clark  V.  Ashley,  34  C.  285,  82  P.  588. 

§88.    Stream  and  its  tributaries. 

(a)  The  rights  of  a  prior  appropriator 
from  a  stream  cannot  be  impaired  by  subse- 
quent appropriations  of  water  from  its  trib- 
utaries.— Strickler  v.  Colorado  Springs,  16  C. 
61,  26  P.  313;  Clark  v.  Ashley,  34  C.  285,  82 
P.  588. 

(b)  The  water  of  tributaries  cannot  be 
appropriated  to  the  injury  of  prior  appropri- 
ators of  the  main  stream. — ^Farmers'  Ind. 
Ditch  Co.  V.  Agricultural  Ditch  Co.,  22  C. 
513,  45  P.  444;  Platte  Val.  Irr.  Co.  v.  Buckers 
Irr.,  Mill.  &  Imp.  Co.,  25  C.  77,  53  P.  334. 

(c)  Waters  seeping  from  the  reservoir 
or  other  works  of  an  appropriator,  and  which 
in  their  natural  course  flow  to  the  stream 
and  mingle  therewith,  are,  from  the  moment 
of  their  escape,  as  much  a  part  of  the  stream 
as  after  they  have  actually  reached  it  Such 
waters  cannot  be  interrupted  in  their  course, 
and  diverted  from  the  stream  to  the  preju- 
dice of  a  prior  appropriator  for  Irrigation, 
below. — Comstock  v.  Ramsay,  55  C.  244,  133 
P.  1107. 

(d)  A  tributary  to  a  stream  which  a 
prior  appropriator  of  water  from  the  stream 
would  be  entitled  to  prevent  a  subsequent 
appropriator  from  diverting,  is  not  limited 
to  a  nmning  natural  surface  stream  which 
empties  into  the  stream  from  which  the  ap- 
propriation is  made. — Ogilvy  Irr.  and  Land 
Co.  V.  Ihsinger,  19  A.  380,  75  P.  598. 

§89.    Sourcea  of  supply  of  stream. 

(a)  Plaintiff  appropriated  the  water  of 
Big  and  Little  Spring  creeks,  which  have 
their  source  in  two  springs  which  rise  in 
the  San  Luis  valley  west  of  the  great  sand 
dunes.  Defendants  subsequently  appropri- 
ated water  from  the  Medano  creek,  which 
has  its  source  in  the  Sangre  de  Cristo  range 
and  flows  southwesterly  to  the  sand  dunes, 
when  it  turns  to  the  south  along  the  eastern 
base  of  the  sand  hills  until  it  reaches  the 
south  end  of  the  hills,  when  it  runs  almost 
west  until  it  is  lost  in  the  sand.  The  point 
of  disappearance  of  the  water  of  Medano 
creek  varies  in  accordance  with  the  amount 
of  water  flowing  in  the  creek.  Big  Spring 
is  on  a  line  with  the  course  of  the  Medano 
where  it  emerges  from  the  mountain  range 
and  strikes  the  sand  hills,  and  is  distant 
about  seven  miles.  Little  Spring  is  three 
miles  south  of  Big  Spring.  Witnesses  tes- 
tified that  many  years  ago  the  channel  of 
the  Medano  was  visible  to  the  source  of 
Little  Spring,  and  at  times  of  high  water  in 
the  Medano  it  had  been  seen  to  fiow  very 
near  to  the  spring,  and  <Hie  witness  had 
seen  the  water  fiow  into  the  spring.  That  a 
well-defined   depression   like  an   old   water 
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channel  extended  from  the  Big  Spring  into 
the  sand  hills  which.  If  continued,  would 
strike  about  the  mouth  of  the  canon  where 
Medano  creek  emerges  from  the  mountains. 
That  when  the  waters  of  Medano  were 
muddy  the  water  in  the  springs  was  also 
discolored.  That  as  the  water  was  high  or 
low  in  the  Medano  it  was  correspondingly 
high  or  low  in  the  springs.  That  since  the 
diversion  of  water  from  Medano  creek  by 
defendants  there  has  been  a  decrease  in  the 
flow  of  the  springs.  There  is  no  other 
known  source  of  supply  to  the  springs,  and 
no  other  known  outlet  for  the  water  of  Me- 
dano creek.  The  line  of  greatest  descent 
from  the  mouth  of  the  Medano  canyon  is 
in  the  direction  of  the  springs  and  the  gen- 
eral drainage  of  the  country  is  to  the  west. 
Held,  that  the  evidence  was  sufficient  to  sus- 
tain the  finding  of  the  trial  court  that  the 
water  of  the  Medano  creek  passed  by  under- 
ground channels  to  and  formed  the  source 
of  supply  of  both  springs. — Medano  Ditch 
Co.  V.  Adams,  29  C.  317,  68  P.  431. 

(b)  Water  passing  through  the  sand  and 
gravel  constituting  the  bed  of  a  stream  and 
the  lands  so  nearly  adjacent  that  the  only 
and  natural  outlet  would  be  through  the 
channel  of  such  stream,  is  not  percolating 
water  as  ordinarily  defined  by  the  common 
law,  but  is  a  part  of  the  water  of  the  stream, 
and  its  diversion  will  not  be  permitted  where 
the  rights  of  prior  appropriators  will  be  in- 
juriously affected.— Buckers  Irr.,  Mill.  &  Imp. 
Co.  V.  Farmers'  Ind.  Ditch  Co.,  31  C.  62,  72 
P.  49. 

(c)  Water  saturating  the  gravel  and  sand 
constituting  the  channel  and  source  of  a 
stream  is  as  much  a  part  of  the  stream  as 
the  surface  fiow  and  is  governed  by  the 
same  rules. — Id. 

(d)  Where  one  of  the  sources  of  the 
water  of  a  creek  is  a  spring,  the  fact  that 
the  volume  of  the  water  of  the  spring  has 
been  increased  by  seepage  from  irrigated 
lands  above  does  not  entitle  the  owner  of 
the  land  including  the  spring  to  divert  the 
water  of  the  spring  to  the  Injury  of  prior 
appropriators  of  water  from  the  creek. — 
Clark  V.  Ashley,  34  C.  285,  82  P.  588. 

(e)  Considering  that  from  the  beginning 
of  settlement  in  Colorado  irrigation  has  been 
the  declared  public  policy;  that  the  precipi- 
tation is  small,  and  that  many  natural 
streams  always  have  been  dry  during  a  por- 
tion of  every  year,  held  that  the  phrase 
"Natural  stream,"  in  the  constitution  (Art. 
XYI,  sees.  5,  6)  was  used  in  the  broadest 
sense  and  intended  to  include  all  tributaries, 
and  the  streams  draining  into  other  streams. 
— German  Ditch  &  Res.  Co.,  In  re,  56  C.  252, 
139  P.  2. 

(f)  It  is  an  invasion  of  the  rights  of  a 
prior  appropriator  to  divert  water  from  a 
stream,  surface  or  subterranean,  by  means 
of  dams,  wells  or  pumps,  whereby  the  fiow 
of  water  is  diminished,  notwithstanding  such 
diversion  is  by  the  owner  of  land  through 
which  such  water  fiows  or  percolates,  and 
upon  his  own  premises. — McClellan  v.  Hur- 
dle, 3  A.  430,  33  P.  280. 

§40.    Underground  currents  of  water. 

(a)  Underground  currents  of  water 
which    fiow    in    well-defined    channels,   the 


course  of  which  can  be  distinctly  traced,  are 
governed  by  the  same  rules  of  law  as 
streams  fiowing  upon  the  surface.  The  chan- 
nels and  existence  of  such  streams,  though 
not  visible,  are  "defined"  and  "known"  with- 
in the  meaning  of  the  law,  when  their  course 
and  flow  are  determinable  by  reasonable  in- 
ference.—Medano  Ditch  Co.  V.  Adams,  29  C. 
317,  68  P.  431. 

(C)     PURPOSES    FOR    WHICH    WATER 
MAY  BE  APPROPRIATED. 

§41.    Irrigation. 

(a)  By  a  diversion  and  use  for  irriga- 
tion a  priority  of  right  to  the  use  of  the 
waters  of  the  natural  streams  may  be  ac- 
quired.— Ft.  Morgan  Land  &  Canal  Co.  v. 
So.  Platte  Ditch  Co.,  18  C.  1,  30  P.  1032; 
Cash  V.  Thornton,  3  A.  475,  34  P.  268. 

§42.    Generation  of  electricity. 

(a)  The  impounding  and  piping  of  the 
waters  of  a  creek  for  the  purpose  of  gener- 
ating electricity  to  be  sold  as  a  commodity 
constitutes  a  valid  appropriation  of  said 
waters  under  the  constitution  and  laws  of 
Colorado. — Cascade  Town  Co.  v.  Empire 
Water  &  Power  Co.,  181  F.  1011,  1016. 

§43.    Domestic  purposes. 

(a)  While  the  constitution  recognizes  a 
preference  in  favor  of  those  using  water  for 
domestic  purposes,  it  was  not  intended 
thereby  to  authorize  a  diversion  of  water 
for  domestic  use  from  the  public  streams  by 
means  of  large  canals.  The  use  protected 
by  the  constitution  is  such  use  as  the  ri- 
parian owner  has  at  common  law  to  take 
water  for  himself,  his  family  or  his  stock, 
and  the  like. — Montrose  Canal  Co.  v.  Lout- 
senhiser  Ditch  Co.,  23  C.  233,  48  P.  532. 

(b)  The  preference  right  to  the  use  of 
water  for  domestic  purposes  incident  to  ri- 
parian ownership  cannot  be  conveyed  sep- 
arate and  apart  from  the  land,  nor  diverted 
for  such  use  by  a  company  through  a  pipe 
line. — ^Broadmoor  Dairy  &  Live  Stock  Co. 
V.  Brookside  Water  &  Imp.  Co.,  24  C.  541,  52 
P.  792. 

(c)  Rights  to  the  use  of  water  for  a 
beneficial  purpose,  whatever  the  use  may  be, 
are  property  and  protected  by  art  II,  sec.  15, 
Colo.  Const.,  providing  that  private  property 
shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation;  and 
art.  XVI,  sec.  6,  declaring  that  those  using 
water  for  domestic  purposes  shall  have  pref- 
erence over  those  using  for  any  other  pur- 
pose, .  does  not  entitle  one  desiring  to  use 
water  for  domestic  purposes  to  take  it  with- 
out compensation  from  another  who  has 
previously  appropriated  it  for  some  other 
purpose. — Town  of  Sterling  v.  Pawnee  Ditch 
Extension  Co.,  42  C.  421,  426,  94  P.  339. 

(d)  Mills'  Ann.  Stats.,  sec.  4403,  subd. 
73,  authorizing  a  town  to  take  water  from 
any  stream  or  spring  for  domestic  purposes, 
and  providing  that,  when  the  taking  shall 
materially  interfere  with  the  vested  rights 
of  any  person,  the  town  shall  first  obtain 
consent  or  acquire  the  right  by  condem- 
nation, does  not  give  the  town  the  right  to 
divert  water  for  the  use  of  its  inhabitants 
superior  to  the  right  of  an  individual  or  a 
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farming  community  to  divert  water  for  do- 
mestic or  other  purposes,  in  the  sense  that 
the  town  may  take  the  water  for  that  pur- 
pose, without  compensation,  from  those  who 
have  previously  appropriated  it  for  the  same 
or  some  other  beneficial  use. — Id. 

(e)  The  right  to  water  appropriated  for 
domestic  purposes  does  not  depend  on  the 
locus  of  its  use  for  such  purposes;  but,  in 
addition  to  towns  and  cities,  it  may  be  di- 
verted by  one  not  a  riparian  owner. — Id. 

(f)  The  right  to  the  use  of  water  se- 
cured by  legal  appropriation  is  property,  and 
a  proper  construction  of  the  various  provis 
ions  of  the  constitution  on  the  subject  har- 
monizes that  instrument  with  the  declara- 
tion of  the  Bill  of  Rights,  "that  private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic or  private  use  without  just  compensa- 
tion."— Armstrong  v.  Larimer  County  Ditch 
Co.,  1  A.  49,  27  P.  235. 

§  44.    Speculative  purposes. 

(a)  The  privilege  of  diverting  water  ex- 
tends only  to  uses  truly  beneficial  and  not 
to  purposes  of  speculation. — Combs  v,  Agri- 

•  cultural  Ditch  Co.,  17  C.  146,  28  P.  966. 

(b)  One  may  not  as  against  subsequent 
appropriators  divert  and  for  an  indefinite  or 
for  an  unreasonable  length  of  time  hold 
water  for  purposes  of  mere  speculation,  and 
make  no  beneficial  use  of  it  while  so  holding, 
nor  may  he  divert  more  than  he  needs  for 
the  purposes  for  which  the  diversion  was 
made;  and  whether  or  not  the  decree  under 
which  he  claims  limits  him  to  an  economical 
use  of  water  and  to  a  quantity  necessary  for 
the  purposes  of  the  appropriation,  the  result 
would  be  the  same. — New  Mercer  D.  Co.  v. 
Armstrong,  21  C.  357,  40  P.  989. 

§45.    Beneficial  uses  in  generaL 

(a)  Complainant  owned  several  hundred 
acres  of  land  upon  and  near  a  stream  fiow- 
ing  at  that  place  precipitously,  through  a 
canon  containing  numerous  falls,  the  floor 
and  sides  of  which  canon  are  covered  with 
an  exceptionally  varied  and  luxuriant 
growth  of  trees,  shrubbery  and  flowers,  the 
exceptional  vegetation  being  produced  by 
the  flow  of  the  creek  through  the  canon  and 
the  mist  and  spray  from  its  falls.  Com- 
plainant located  a  summer  resort  upon  its 
lands,  the  canon  and  falls  constituting  the 
chief  attraction,  and  drew  large  numbers  of 
people  there  during  the  summer  by  advertis 
ing  the  attractions  at  the  place.  Without 
the  canon  and  falls  the  attractions  would 
be  only  ordinary.  Held,  that  complainant 
was  making  a  beneficial  use  of  the  waters 
of  the  stream  as  an  appropriator  and  en^ 
titled  to  be  protected  against  defendant 
which  was  threatening  to  divert  the  waters 
of  the  stream  and  pipe  them  below  complain- 
ant's land  for  power  purposes.— Cascade 
Town  Co.  V.  Empire  Water  &  Power  Co.,  181 
P.  1011,  1018.    Reversed  205  P.  123. 

§  46.    What  are  beneficial  uses. 

(a)  Complainant,  a  private  corporation, 
owns  several  hundred  acres  of  land  up  Ute 
Pass,  about  11  miles  from  Colorado  Springs. 
Cascade  creek,  short  in  length  of  fiow,  but 
precipitous,  fiows  through  the  property,  from 
its  source  on  the  north  slope  of  Pike's  Peak. 


The  canon  of  the  creek  is  about  three  quar- 
ters of  a  mile  long  and  very  deep,  through 
which  the  waters  fiow  in  series  of  falls  al- 
most continuous  from  the  head  down.    The 
volume  of  water  is  greatest  in  the  summer 
season,  coming  from  the  melting  snow  on 
Pike's  Peak.    The  vegetation  in  the  canon 
and  up  Its  sides  consists  in  part  of  pine, 
spruce,  fir,  balsam,  aspen,  black  biroh,  Jap- 
anese   maple,    thimbleberry,    wild    cherry, 
chokecherry,  and  aster,  columbine,  larkspur, 
wild  rose,  the  red  raspberry,  wild  gooseberry, 
ferns,  mosses,  and  many  other  kinds  of  trees, 
shrubs  and  fiowers.    The  stream  is  annually 
stocked  with  trout,  and  a  few  small  wild 
animals  are  there.     Complainant  company 
and  its  predecessors  have  for  many  years 
maintained  the  property  as  a  resort  for  tour- 
ists during  the  summer  season,  selling  some 
land  to  those  who  desired  to  improve  the 
same  as  summer  homes.    The  company  has 
spent  large  sums  of  money  in  improvements, 
roads  and  trails  up  the  canon,  laid  out,  dedi- 
cated to  the  public  and  improved  a  small 
park,  made  a  lake  and  fountain,  built  cot- 
tages, a  pavilion  or  auditorium  for  conven- 
tions, and  otherwise  improved  its  grounds, 
thereby   adding   to   the   attractions   of   the 
place  as  left  by  nature.     It  advertises  the 
place  for  the  purpose  of  inducing  the  public 
to  go.  there,  and  for  the  past  quarter  of  a 
century  It  has  been  visited  annually  by  12,000 
or  15,000  people,  and  has  a  permanent  popu- 
lation of  50  or  60.    The  company  has  made  no 
direct  use  of  the  water  by  appropriation 
otherwise  than  for  domestic  purposes  and  the 
purposes    aforesaid,    and    has    constructed 
waterworks  to  supply  the  cottages  and  its 
hotels.    The  waterfalls  create  a  spray  and 
mist^  which,  together  with  the  underground 
seepage  down  the  sides  of  the  canon,  produce 
the  very  luxuriant  growth  of  the  foliage  men- 
tioned, there  being  at  least  200  varieties  of 
vegetation.    If  defendant  should  be  permitted 
to  Impound  the  waters  of  the  creek  above  the 
falls  and  conduct  it  therefrom  in  pipes,  the 
falls  in  the  canon  and  the  vegetation  on  its 
fioor  and  sides  will  be  largely,  if  not  wholly, 
destroyed,  and  the  canon  become  a  dry  gulch, 
with  attractions  only  ordinary.    Held,  that 
complainant  had  openly  manifested,  by  its 
improvements   and  expenditures,  an  inten- 
tion to  appropriate  the  waters  of  the  creek 
to  its  purposes,  beyond  what  was  conveyed 
by  its  ditches.    Whatever  water  directly  ap- 
plied to  the  lands,  in  the  usual  way  of  irri- 
gation,  would  be  required  to  produce  the 
effect  upon  the  vegetation  of  the  distributed 
mist  and  spray,  as  previously  utilized,  could 
not  be  diverted  by  a  later  appropriator  for 
use  otherwise;   but,  the  laws  of  Colorado 
being  designed  to  prevent  waste  of  a  most 
valuable,  but  limited,  natural  resource,  and 
to  confine  the  use  to  the  needs,  complainant 
is  only  entitled  to  so  much  water  as  will,  as 
compared  with  customary  methods  of  irriga- 
tion, maintain  the  vegetation  in  its  present 
condition,  and  is  not  entitled  to  a  continu- 
ance  of   the   falls   solely   for   their   scenic 
beauty.— Empire  Water  &  Power  Co.  v.  Cas- 
cade Town  Co.,  205  F.  123. 

§47.    Test  of  beneficial  use. 

(a)     The  test  of  beneficial  use  of  water 
for  irrigation,  and  the  extent  of  such  use. 
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18  not  the  area  irrigated  in  each  year. — Wel- 
don  VaL  Ditch  Co.  v.  Farmers'  Pawnee  Canal 
Co.,  51  a  545»  549,  119  P.  1056. 

§48.    Diversion  without  beneficial  vae. 

(a)  A  mere  diversion  of  water  is  not 
an  appropriation  of  it  within  the  meaning 
of  the  constitution;  a  diversion  without  ap- 
plication to  beneficial  use  is  unlawfuL — 
Combe  v.  Agr.  Ditch  Co..  17  C.  146,  28  P.  966. 

§48.    Excessive  diversion. 

(a)  An  excessive  diversion  of  water  can- 
not be  regarded  as  a  diversion  to  beneficial 
use. — Combs  v.  Agricultural  Ditch  Co.,  17  C. 
146,  28  P.  966. 

(D)  MEANS  OP  APPROPRIATION,  AND 
ESSENTIALa 

§50.  Necessity  for  constmction  of  diversion 
worlcs. 
(a)  A  person  is  not  required  to  construct 
ditches  or  artificial  ways  through  which  the 
water  might  be  taken  from  the  stream,  in 
order  to  make  an  appropriation  of  the  same, 
the  only  indispensable  requirements  being 
that  the  appropriator,  in  ordbr  to  constitute 
a  valid  appropriation,  first,  must  intend  to 
use  the  waters  for  a  beneficial  use,  and  sec- 
ond, actually  apply  them  to  a  beneficial  use. 
— Cascade  Town  Co.  v.  Empire  Water  ft 
Power  Ca,  181  P.  1011,  1018. 

§51.    What  constitutes  appropriation. 

(a)  Appropriation  is  the  intent  to  take 
the  water  accompanied  by  some  open  phys- 
ical demonstration  of  the  intent  and  for 
some  valuable  purpose. — Pt  Morgan  Land  ft 
Canal  Co.  v.  So.  Platte  Ditch  Co.,  18  C.  1, 
30  P.  1032. 

(b)  In  order  to  constitute  an  "appropri- 
ation of  water,"  there  must  not  only  be  a 
diversion  from  the  stream  and  a  carrying 
of  it  to  the  place  of  use,  but  it  must  be  bene- 
ficially applied;  and  the  measure  of  appropri- 
ation does  not  depend  alone  upon  the  amount 
diverted  and  carried,  but  the  amount  which 
is  applied  to  a  beneficial  use  must  also  be 
considered.^Woods  v.  Sargent,  43  C.  268, 
95  P.  932. 

(c)  An  "appropriation"  consists  of  an  ac- 
tual diversion  of  water  from  a  natural 
stream,  followed  within  a  reasonable  time 
thereafter  by  an  application  thereof  to  some 
beneficial  use.— Windsor  Res.  ft  Canal  Co. 
V.  Lake  Supply  D.  Co.,  44  C.  214,  98  P.  729 

(d)  The  enjoyment  by  a  citizen  of  water 
from  a  ditch  owned  by  the  municipality,  by 
mere  permission  or  acquiescence  of  the 
municipal  authorities,  does  not  amount  to 
an  appropriation. — City  ft  County  of  Denver 
V.  Walker,  45  C.  387,  101  P.  348. 

(e)  Plaintiff  had  commenced  and  par- 
tially constructed  a  ditch  appropriating  cer- 
tain seepage  water,  and  applied  it  to  the  ir- 
rigation of  his  land.  Later  he  entered  into 
an  agreement  to  convey  to  defendant  the 
land  and  one-half  the  water  right,  and  to 
make  a  certain  extension  of  the  ditch.  It 
was  stipulated  that  if  defendant  should  be 
dissatisfied  with  the  water  right,  plaintiff 
would  transfer  to  him,  in  lieu  thereof,  a 
share  in  a  certain  ditch.  Defendant  enterei 
into  possession  under  this  contract,  and  of 


his  own  motion  enlarged  and  extended  the 
ditch,  securing  an  increased  volume  of  water. 
At  a  later  date  plaintiff  conveyed  the  land 
and  the  water  right  to  defendant  Defend- 
ant afterwards  expressing  dissatisfaction 
with  the  water  right,  it  was  agreed  that  a 
specified  deduction  should  be  made  from  the 
purchase  money,  and  defendant  reconveyed 
the  water  right  Held,  that  the  work  volun- 
tarily performed  by  defendant,  in  enlarging 
the  ditch,  while  in  possession  under  the  con- 
tract should  not  be  regarded  an  appropri- 
ation.—McElravy  V.  Brooks,  48  C.  207,  109 
P.  863. 

(f)  A  placer  location  ex  vi  termini  im- 
ports an  appropriation  of  all  waters  covered 
by  it  in  so  far  as  such  waters  are  necessary 
for  working  the  claim,  especially  when  the 
location  covers  both  banks  of  the  stream, 
because  there  is  a  reasonable  presumption 
that  the  locator  intends  to  work  the  channel 
and  the  banks  whenever  he  may  find  pay 
dirt— Schwab  v.  Beam,  86  P.  41. 

(g)  What  constitutes  a  valid  appropri- 
ation of  water  to  beneficial  uses  is  a  ques- 
tion of  local  law,  and  by  the  law  of  Colo- 
rado, the  location  of  a  riparian  gold  placer 
claim  is  not  in  Itself  such  an  appropriation, 
for  the  actual  application  of  the  water  to  a 
beneficial  use  is  the  true  test  of  appropri- 
ation.— Snyder  v.  Colorado  Gold  Dredging 
Co..  181  P.  62,  66. 

§5S.    Diversion  and  use. 

(a)  By  a  diversion  and  use  for  irrigation 
a  priority  of  right  to  the  use  of  the  waters 
of  the  natural  streams  may  be  acquired.— 
Port  Morgan  Land  ft  Canal  Co.  v.  So.  Platte 
Ditch  Co.,  18  C.  1,  30  P.  1032;  Cash  v.  Thorn- 
ton, 3  A.  475,  34  P.  268. 

§58.    Test  of  appropriation. 

(a)  The  true  test  of  appropriation  of 
water  is  the  successful  application  thereof 
to  the  beneficial  use  designed.— Cash  v. 
Thornton,  3  A.  475,  34  P.  268;  Thomas  v. 
Guiraud.  6  C.  530. 

(b)  What  constitutes  a  valid  appropri- 
ation of  water  to  beneficial  uses  Is  a  ques- 
tion of  local  law;  and  by  the  law  of  Colo- 
rado the  location  of  a  riparian  gold  placer 
claim  is  not  in  itself  such  an  appropriation, 
for  the  actual  application  of  the  water  to  a 
beneficial  use  is  the  true  test  of  appropri- 
ation.— Snyder  v.  Colorado  Gold  Dredging 
Co.,  181  P.  62,  66. 

§54.    Sufficiency  of  means  of  diversion. 

(a)  A  dam  may  be  sufficient  appropri- 
ation of  water  where  no  ditch  Is  needed  to 
turn  the  water  on  to  the  land.— Thomas  v. 
Guiraud,  6  C.  530. 

(b)  A  person  is  not  required  to  construct 
ditches  or  artificial  ways  through  which  the 
water  might  be  taken  from  the  stream  in 
order  to  make  an  appropriation  of  the  same, 
the  only  indispensable  requirements  being 
that  the  appropriator,  in  order  to  constitute 
a  valid  appropriation,  first,  must  intend  to 
use  the  waters  for  a  beneficial  use,  and  sec- 
ond, actually  apply  them  to  a  beneficial  use. 
—Cascade  Town  Co.  v.  Empire  Water  ft 
Power  Co.,  181  P.  1011.  1018. 
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§55.    Necessity  of  actual  user. 

(a)  To  make  any  diyersion  of  water  from 
a  natural  stream  an  appropriation,  within 
the  meaning  of  the  constitution,  it  must  be 
applied  to  some  beneficial  use,  and  in  case 
of  irrigation  it  must  be  actually  applied 
to  the  land. — Farmers'  High  Line  Canal  & 
Res.  Co.  V.  South  worth.  13  C.  111.  21  P.  1028; 
Fort  Morgan  Land  &  C.  Co.  y.  South  Platte 
Ditch  Co..  18  C.  1,  30  P.  1032. 

(b)  The  ownership  of  a  prior  right  to 
the  use  of  water  is  essentially  different  from 
the  ownership  of  stock  in  an  irrigating  com- 
pany. The  ownership  of  the  stock  may  be 
acquired  by  descent  or  purchase;  the  owner- 
ship of  the  prior  right  can  be  acquired  origi- 
nally only  by  the  actual  beneficial  use 
of  the  water,  and  can  be  acquired  by  transfer 
only  by  some  one  who  will  continue  such 
use.  The  very  birth  and  life  of  a  prtor  right 
to  the  use  of  water  is  actual  user.— Combs  v. 
Agricultural  Ditch  Co..  17  C.  146,  28  P.  966. 

(c)  The  diversion  ripens  into  a  valid 
appropriation  only  when  water  is  used  by 
the  consumer.— Taughenbaugh  v.  Clark,  6  A. 
285,  40  P.  153;  Sieber  v.  Frink,  7  C.  148,  2 
P.  901;  Farmers'  Ind.  Ditch  Co.  v.  Agricul- 
tural Ditch  Co.,  22  C.  513,  45  P.  444;  Cache 
La  Poudre  Res.  Co.  v.  Water  Supply  &  Stor- 
age Co.,  25  C.  161,  53  P.  331. 

(d)  A  diversion  of  water  not  applied  to 
some  beneficial  use  does  not  constitute  an 
appropriation.— Town  of  Sterling  v.  Pawnee 
Ditch  Extension  Co.,  42  C.  421,  428,  94  P.  339. 

(e)  Filing  requisite  plats  and  notices  of 
a  water  appropriation  with  the  clerk  and  re- 
corder, the  commencement  and  construction 
of  a  canal  with  due  diligence,  and  the  actual 
diversion  of  water  from  a  natural  stream, 
unless  accompanied  by  a  beneficial  use  of 
the  water,  constitutes  merely  an  Inchoate 
right  or  interest  therein,  and,  unless  such 
beneficial  use  follows,  the  interest  thus  ac- 
quired does  not  ripen  into  an  appropriation, 
Uie  inchoate  right  terminates  and  the  water 
goes  to  the  Junior  claimants  who  have  com- 
plied with  the  requirements. — Conley  v. 
Dyer,  43  C.  22,  28,  95  P.  304. 

(f)  A  corporation  constructed  the  em- 
bankment of  a  reservoir  in  the  bed  of  a 
stream,  but  applied  the  water  to  no  beneficial 
use.  It  afterwards  conveyed  the  reservoir 
site  to  another,  reserving  any  priority  which 
it  had  acquired  by  reason  of  construction. 
Eeldt  that  having  never  applied  the  water 
to  any  beneficial  use.  it  had  nothing  to  re- 
serve, and  the  reservation  accomplished  noth- 
ing.—Windsor  Res.  &  Canal  Co.  v.  Lake 
Supply  D.  Co.,  44  C.  214,  218,  98  P.  729. 

(g)  The  diversion  and  storage  of  water 
without  applying  it  to  any  beneficial  use  is 
not  an  appropriation. — ^Highland  Ditch  Co. 
V.  Union  Res.  Co.,  53  C.  483,  127  P.  1025. 

§56.    Point  of  diversion. 

(a)  The  point  of  diversion  of  water  for 
a  beneficial  use  is  not  a  controlling  factor  in 
effecting  an  appropriation. — Windsor  Res.  & 
Canal  Co.  v.  Hoffman  Mill  Co.,  48  C.  82,  87. 
109  P.  422. 

§  57.    Map  and  statement. 

(a)  Sec.  2265.  M.  A.  S..  requiring  a  map 
to  be  filed,  applies  only  to  ditches  of  the 
designated  capacity,  taking  water  directly 


from  a  natural  stream.  Ditches,  etc.,  taking 
water  from  a  natural  stream  indirectly 
through  some  previously  constructed  con- 
duit, or  ditches  9f  other  capacities,  or  those 
taking  water  from  an  artificial  stream  do 
not  come  within  its  provisions. — ^Water  Sup- 
ply St  Storage  Co.  v.  Larimer  &  Weld  Irr. 
Co.,  24  C.  322,  61  P.  496. 

(b)  Object  of  the  map  stated. — Denver, 
T.  &  Ft  W.  R.  Co.  V.  Dotson,  20  C.  304.  38  P. 
322. 

(c)  The  title  of  an  act.  Session  Laws, 
1881,  page  161,  Mills'  Ann.  Stats.,  sec  2264 
reads  "An  act  to  provide  for  the  extension  of 
the  right  of  way  for  ditches,  canals  and  feed- 
ers of  reservoirs  in  certain  cases,  and  re- 
quiring registration  of  all  such  hereafter 
made  or  enlarged."  Sec.  2  of  said  act  pro- 
vides that  all  persons  thereafter  constructing 
or  enlarging  any  ditch,  canal  or  feeder  of 
reservoir,  of  certain  capacity,  taking  water 
directly  from  a  natural  stream  for  irrigation, 
shall  within  ninety  days  after  the  commence- 
ment of  such  construction  or  enlargement  file 
and  cause  to  be  recorded  in  the  office  of  the 
county  clerk  a  statement  and  map,  and  that 
no  priority  of  right  for  any  purpose  shall 
attach  to  any  such  construction  or  enlarge- 
ment until  such  record  is  made.  Held  that 
the  subject-matter  of  said  section  2  is  not 
clearly  stated  in  the  title  and  that  it  is  in 
violation  of  section  21,  article  V,  of  the  con- 
stitution and  void. — Lamar  Canal  Co.  t. 
Amity  Land  &  Irrigation  Co.,  26  C«  370,  58 
P.  600. 

(d)  Where  it  appears  that  a  review  of  a 
decree  adjudicating  water  rights  was  re- 
opened under  sec.  2425,  Mills'  Ann.  Stats., 
and  a  new  decree  rendered  solely  on  the 
ground  that  some  of  the  parties  had  not  com- 
plied with  sec  2265,  Mills'  Ann.  Stats.',  re- 
quiring a  map  and  statement  of  ditch  to  be 
filed,  the  new  decree  will  be  reversed,  as 
said  statute  is  unconstitutional  and  void. — 
Rio  Grande  Land  &  Canal  Co.  v.  Prairie 
Ditch  Ca,  27  C.  225,  60  P.  726. 

(e)  Rights  to  the  use  of  water  which 
depend  for  their  existence  upon  a  compli- 
ance with  the  requirements  of  the  so-called 
map  and  statement  statute,  which  has  been 
held  unconstitutional,  cannot  be  enforced  as 
against  superior  rights,  notwithstanding  the 
original  appropriators  of  water  relied  upon 
the  validity  of  the  statute,  and  the  rights  of 
other  appropriators  of  water  in  the  same  dis- 
trict have  been  adjudicated  upon  the  assump- 
tion that  the  statute  was  valid. — Great 
Plains  Water  Co.  v.  Lamar  Canal  Co.,  31  C. 
96,  71  P.  1119. 

(f)  An  irrigation  company  in  Colorado 
began  the  construction  of  a  canal  in  Febru- 
ary. 1887,  and  the  next  month,  within  the 
time  prescribed  by  statute.  Act  Colo.  Feb. 
11,  1881,  filed  a  plat  of  the  canal  and  claim 
of  appropriation  as  in  such  statute  pre- 
scribed. Previous  to  the  conmiencement  of 
such  construction,  another  company  com- 
menced work  on  a  canal  to  take  water  from 
the  same  river,  but  did  not  record  its  claim 
until  several  months  after  the  statutory  pe- 
riod. At  the  end  of  litigation  between  the 
companies  the  Colorado  Supreme  court  held 
the  statute  unconstitutional  for  defective 
title,  and  held  that  the  second  company, 
having  begun  its  work  first,  was  entitled  to 
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priority,  regardless  of  the  time  of  filing. 
Held,  that  the  company  which  had  complied 
with  the  act  could  not  obtain  in  the  federal 
court  a  review  of  the  decision  of  the  state 
supreme  court  as  to  the  constitutionality  of 
the  recording  act,  such  construction  of  the 
act  being  conclusive. — ^Mohl  y.  Lamar  Canal 
Co.,  128  P.  776. 

§58.    Completed  appropriation. 

(a)  A  completed  appropriation  of  water 
consists  of  a  diversion  of  water  from  a  nat- 
ural stream  and  the  successful  application 
thereof,  within  a  reasonable  time  thereafter, 
to  some  beneficial  use.  Where  the  consumer 
of  water  makes  the  diversion  himself,  a  com- 
pleted appropriation  is  made  by  the  same 
person;  but  where  the  diversion  is  made  by 
a  carrier  and  the  successful  application  is 
made  by  another  who  is  the  consumer,  a 
completed  appropriation  is  the  result  of  their 
combined  acts. — Combs  v.  Farmers'  High 
Line  Canal  A  Res.  Co.,  38  C.  420.  429.  88  P 
396. 

§59.    Diligence  in  completing  undertaking. 

(a)  To  constitute  due  diligence  does  not 
require  unusual  effort  or  expenditures,  but 
only  such  constancy  in  the  pursuit  of  the 
undertaking  as  is  usual  with  those  in  like 
enterprises.  Such  assiduity  as  shows  a  bona 
fide  intention  to  complete  the  undertaking 
within  a  reasonable  time. — Highland  Ditch 
Co.  V.  Mumford,  6  C.  325. 

(b)  Parties  cannot  be  heard  to  object 
that  due  diligence  was  not  used  in  the  con- 
struction of  a  ditch  when  the  ditch  was 
completed  and  water  applied  to  a  beneficial 
use  before  the  objecting  parties  began  the 
construction  of  their  ditches. — Rio  Grande 
Land  A  Canal  Co.  v.  Prairie  Ditch  Co.,  27 
C.  225,  60  P.  726. 

§  60.    Application  to  beneficial  use  within  rea- 
sonable time. 

(a)  To  constitute  a  valid  appropriation 
the  water  diverted  must  within  reasonable 
time  be  applied  to  some  beneficial  use.  But 
the  priority  of  an  appropriation  may  date 
proper  diligence  having  been  exercised,  from 
the  commencement  of  the  ditch. — Wheeler 
V.  Northern  Colo.  Irr.  Co.,  10  C.  582,  17  P. 
487. 

(b)  Those  who  actually  construct  an  ir 
rigating  ditch  may  thereby  acquire  a  prior 
right  to  the  water  diverted  therein,  provided 
they  apply  the  same  to  beneficial  use  within 
a  reasonable  time. — Combs  v.  Agricultural 
Ditch  Co.,  17  C.  146,  28  P.  966. 

(c)  To  constitute  a  legal  appropriation 
of  water,  it  must  be  applied  within  a  reason- 
able time  to  some  beneficial  use.  The  diver- 
sion ripens  into  a  valid  appropriation  only 
when  water  is  utilized  by  the  consumer.— 
Taughenbaugh  v.  Clark,  6  A.  235,  40  P.  153; 
Sieber  v.  Frink,  7  C.  148,  2  P.  901;  Farmers' 
Ind.  Ditch  Co.  v.  Agricultural  D.  Co.,  22  C. 
513,  45  P.  444;  Cache  La  Poudre  Res.  Co. 
V.  Water  Supply  k  Storage  Co.,  25  C.  161,  53 
P.  831. 

(d)  What  constitutes  a  reasonable  time 
within  which  an  appropriator  of  water  for 
irrigation  must  actually  apply  the  same  to 
a  beneficial  use,  depends  on  the  facts  and 
circumstances  connected  with  each  partic- 


ular case.— Conley  ▼.  Dyer.  43  C.  22.  28.  95  P. 
304. 

(e)  The  irrigation  of  a  newly  settled 
farm  in  the  public  domain  is  a  continuing 
process,  requiring  a  number  of  years.  The 
settler  may  excavate  his  ditch  or  purchase 
a  water  right,  in  anticipation  of  what  will 
be  required  to  irrigate  the  whole  of  his  plan- 
tation, and  so  apply  and  use  the  water  that 
when  the  right  has  ripened  he  will  have  sufli- 
cient  to  irrigate  the  whole.— Weldon  Val. 
Ditch  Co.  v.  Farmers'  Pawnee  Canal  Co..  51 
C.  545.  549.  119  P.  1056. 

(f)  The  application  of  water  to  a  bene- 
ficial use  must  be  made  within  a  reasonable 
time  after  appropriation,  and  what  is  a  rea- 
sonable time  must  depend  upon  the  facts  and 
circumstances  of  each  particular  case. — 
Beaver  Brook  Res.  A  Canal  Co.  v.  St  Vrain 
Res.  k  Fish  Co.,  6  A.  180.  40  P.  1066;  Colo. 
Land  A  W.  Co.  v.  Rocky  Ford  Canal,  etc., 
Co.,  3  A.  545,  34  P.  580;  Taughenbaugh  v. 
Clark.  6  A.  235,  40  P.  158. 

§61.    ReUtionbaek. 

(a)  If  the  construction  of  a  ditch  be 
prosecuted  with  reasonable  diligence,  the 
water  right  relates  back  to  the  commence- 
ment of  the  ditch.— Sieber  v.  Frink.  7  C.  148, 
2  P.  901;  Colo.  Land  A  Water  Co.  v.  Rocky 
Ford  Canal,  etc.,  Co..  3  A.  546,  34  P.  680; 
Taughenbaugh  v.  Clark,  6  A.  236,  40  P.  153. 

(b)  The  priority  of  an  appropriation  may 
date,  proper  diligence  having  been  exercised, 
from  the  commencement  of  the  ditch. — 
Wheeler  ▼.  Northern  Colo.  Irr.  Co..  10  C. 
682,  17  P.  487. 

(c)  Where  reasonable  diligence  is  used 
in  prosecuting  the  construction  of  a  reser- 
voir, priority  to  the  use  of  water  should 
date  from  the  time  of  beginning,  and  not 
from  the  completion  of  the  work.— Water 
Supply  A  Storage  Co.  v.  Larimer  A  Weld  Irr. 
Co.,  24  C.  322,  61  P.  496. 

(d)  Where  it  becomes  necessary  from 
time  to  time  to  construct  new  tunnels,  each 
lower  than  the  fonner,  in  order  to  drain 
mines,  and  a  person  appropriated  the  water 
obtained  from  the  first  tunnel  for  irrigation 
so  long  as  it  fiowed,  and  continued  to  at- 
tempt to  likewise  utilize  that  from  the  suc- 
ceeding tunnels,  such  person's  appropriation 
dates  back  to  the  time  of  the  first  appropri- 
ation.— Ripley  V.  Park  Center  Land  A  Water 
Co.,  40  C.  129,  134.  90  P.  75. 

(e)  If,  by  neglect  to  apply  water  within 
a  proper  time,  the  right  is  forfeited,  the 
water  reverts,  and  any  one  can  proceed  to 
appropriate  it  and  apply  it;  but  such  right 
of  appropriation  can  only  attach  while  the 
right  of  the  former  claimant  is  in  abeyance, 
by  reason  of  his  negligence,  and  before  re- 
entry and  prosecution  of  the  enterprise. — 
Beaver  Brook  Res.  &  Canal  Co.  v.  St.  Vrain 
Res.  k  Fish  Co.,  6  A.  130,  40  P.  1066. 

§62.  Appropriations  for  different  times  of 
3rear. 
(a)  One  may  make  a  prior  appropriation 
of  a  certain  quantity  of  water  to  be  enjoyed 
for  a  certain  part  of  the  year,  and  afterward 
another  may  appropriate  from  the  same 
source  a  like  quantity  to  be  used  for  the 
balance  of  the  year,  and  as  to  the  respective 
parts  of  the  year  the  water  has  been  used 
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by  each,  each  would  be  a  prior  approprlator. 
—Cache  La  Poudre  Res.  Co.  t.  Water  Sup- 
ply &  Storage  Co.,  26  C.  161,  63  P.  331. 

§63.    Meaaure  of  appropriation. 

(a)  In  order  to  constitute  an  "appropri- 
ation of  water,"  there  must  not  only  be  a 
diversion  from  the  stream  and  a  carrying 
of  it  to  the  place  of  use,  but  it  must  be  bene- 
ficially applied;  and  the  measure  of  appro- 
priation does  not  depend  alone  upon  the 
amount  diverted  and  carried,  but  the  amount 
which  is  applied  to  a  beneficial  use  must  also 
be  considered.-~Woods  v.  Sargent,  43  C.  268, 
96  P.  932. 

§64.    Diversion  through  ditch  of  another. 

(a)  A  stream  may  be  tapped  indirectly; 
that  is,  by  tapping  a  ditch  already  taking 
water  from  the  stream;  and  such  a  right 
is  one  which  may  be  acquired  by  condem- 
nation proceedings. — ^Water  Supply  &  Stor- 
age Co.  V.  Larimer  &  Weld  Irr.  Co.,  24  C. 
322,  61  P.  496. 

(b)  It  seems  there  may  be  an  efTectual 
appropriation  by  the  diversion  of  water 
through  a  ditch  already  constructed  by  an- 
other, the  right  to  use  such  ditch  as  a  con- 
duit being  acquired  by  contract  with  the 
owner.  The  respective  rights  of  the  parties 
are  controlled  by  their  intentions  in  this 
agreement. — Stewart  v.  Austin,  60  C.  248, 
264,  116  P.  616. 

§65.    Appropriation  measured  by  time. 

(a)  There  is  no  difference  in  principle 
between  an  appropriation  measured  by  quan- 
tity and  an  appropriation  measured  by  time. 
— Cache  La  Poudre  Res.  Co.  v.  Water  Sup- 
ply &  Storage  Co.,  26  C.  161,  167,  63  P.  331. 

(b)  An  appropriation  may  be  made  of 
water  not  used  at  intervals,  and  no  change 
of  habit  by  the  first  approprlator  can  divest 
this  right— Id. 

(c)  Water  was  appropriated  for  power 
purposes  by  a  mill  run  only  in  the  summer. 
The  winter  water  was  later  taken  for  stor- 
age in  reservoirs;  held,  that  the  mill  could 
not  change  its  mode  of  use  so  as  to  deprive 
the  storage  company  of  the  opportunity  to 
reservoir  the  winter  water. — Id. 

(E)     RIGHTS  ACQUIRED  BY  APPROPRI- 
ATION. 

§66.    Rights  according  to  priority  in  general. 

(a)  The  first  approprlator  of  the  water 
of  a  natural  stream  has  a  prior  right  to 
such  water  to  the  extent  of  his  appropriation. 
—Schilling  V.  Rominger,  4  C.  100. 

(b)  And  same  right  is  guaranteed  by  the 
constitution. — ^Farmers*  High  Line  Co.  v. 
Greene,  1  D.  L.  N.  269. 

(c)  The  fundamental  principle  of  our  sys- 
tem of  water  rights  is  that  priority  in  point 
of  time  gives  superiority  of  right  among 
appropriators  for  like  beneficial  purposes. — 
Strickler  v.  Colorado  Springs,  16  C.  61,  26 
P.  313. 

(d)  A  priority  to  the  use  of  water  is  a 
property  right  which  is  the  subject  of  pur- 
chase and  sale. — Seven  Lakes  Res.  Co.  v. 
New  Loveland  &  Greeley  Irr.  &  L.  Co.,  40  C. 
382,  93  P.  486. 


§67.    Absc^ute  or  qualified. 

(a)  The  right  of  a  prior  approprlator  of 
water  is  in  one  sense  absolute  and  in  an- 
other qualified.— Suffolk  Gold  M.  &  M.  Co. 
V.  San  Miguel  Consol.  M.  &  M.  Co.,  9  A.  407, 
48  P.  828. 

§68.    Constitutional  and  statutory  provisiona. 

(a)  Both  the  constitution  and  statute 
recognize  the  maxim,  "first  in  time,  first  in 
right,"  as  applied  to  rights  to  the  use  of 
unappropriated  water.— Windsor  Res.  A 
Canal  Co.  v.  Lake  Supply  D.  Co.,  44  C.  214, 
98  P.  729. 

(b)  Sec.  6,  art.  XVI  of  the  constitution, 
which  provides  that  "priority  of  appropri- 
ation shall  give  the  better  right,  as  between 
those  using  the  water  for  the  same  pur- 
poses," applies  to  the  respective  rights  of 
different  parties  claiming  the  same  interest 
adversely. — Bloom  v.  West,  3  A.  212,  32  P. 
846. 

§  69.  Effect  of  constitution  upon  prior  appro- 
priations, 
(a)  Rights  to  the  use  of  water  acquired 
prior  to  the  adoption  of  the  constitution  are 
not  affected  by  the  provisions  of  that  instru- 
ment, relating  to  priority  as  determined  by 
the  character  of  use. — Colorado  Mill.  &  Elev. 
Co.  V.  Larimer  &  Weld  Irr.  Co.,  26  C.  47,  66 
P.  186. 

§70.    Status    of    appropriator    as    owner    of 
water. 

(a)  After  appropriation,  except  perhaps 
as  to  the  quantity  actually  fiowing  in  the 
consumer's  ditch  or  lateral,  the  title  re- 
mains in  the  public,  with  the  paramount 
right  of  user,  unless  forfeited,  in  the  ap- 
propriator.— Wheeler  v.  N.  Colo.  Irrig.  Co.. 
10  C.  682,  17  P.  487. 

(b)  Owners  of  priority  of  rights  to  divert 
water  from  a  stream  are  not  owners  of 
water  in  the  stream  so  as  to  maintain  an 
action  for  partition  of  the  water  of  the 
stream.— Crippen  v.  White,  28  C.  298,  64  P. 
184. 

(c)  The  appropriator  has  no  property  in 
the  channel  of  the  stream,  nor  in  the  water 
of  the  stream  as  it  fiows  naturally  therein. 
— Monte  Vista  Canal  Co.  v.  Centennial  Irr. 
Ditch  Co.,  22  A.  364,  123  P.  831. 

§71.    Needs  of  appropriator. 

(a)  A  man  may  not  appropriate  more 
water  than  he  can  use. — Thomas  v.  Guiraud, 
6  C.  630. 

(b)  A  right  to  the  use  of  water  is  lim- 
ited, both  as  to  time  and  volume,  by  the 
needs  of  the  party. — ^White  v.  Nuckolls,  49 
C.  170,  177,  112  P.  329. 

(c)  But  no  beneficial  use  can  be  made 
of  a  larger  volume  than  is  necessary  to  ir- 
rigate the  land  to  which  it  is  applied. — Wei- 
don  Val.  Ditch  Co.  v.  Farmers'  Pawnee  Canal 
Co.,  61  C.  646,  650,  119  P.  1056. 

(d)  Under  the  law  of  prior  appropriation, 
one  may  not  take  water  to  waste,  or  to  ap- 
ply to  every  whimsical  purpose  he  chooses, 
and  he  cannot  acquire  any  right  of  appropri- 
ation unless  he  applies,  or  honestly  intends 
to  apply,  the  waters  he  takes  to  a  beneficial 
use;  and  even  then  he  may  not  appropriate 
more  than  is  necessary  for  that  use. — United 
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States  Freehold  Land  &  Emigration  Co.  v. 
Gallegos,  89  F.  769. 

§7S.    Constant  flow, 

(a)  The  right  to  enjoy  the  waters  of  a 
ditch  is  limited  by  law,  in  both  time  and 
volume,  by  the  needs  of  the  party.  A  decree 
directing  a  ''constant  flow"  of  a  volume  speci- 
fled  is  subject  to  this  limitation,  and  to  be 
read  accordingly. — Wolff  v.  Pomponia.  52  C. 
109,  114,  120  P.  142. 

§  73.    Right  to  uninterrupted  flow. 

(a)  Prior  appropriators  of  water  are  en- 
titled to  have  the  same  flow  unimpaired  in 
quantity  and  without  permanent  or  unrea- 
sonable deterioration  in  quality. — Cushman 
V.  Highland  Ditch  Co.,  3  A.  437,  33  P.  344. 

§74.    Milling  purposes. 

(a)  The  fact  that,  by  reason  of  climatic 
conditions,  the  volume  of  water  in  a  stream 
is  suflicient  to  furnish  power  to  run  a  mill 
only  during  certain  portions  of  the  year, 
does  not  of  itself  limit  an  appropriation  of 
water  for  milling  purposes  to  such  periods 
of  time,  but  whenever  the  flow  in  the  stream 
is  sufficient  for  the  use  for  which  the  appro 
priation  was  made,  it  is  available. — City  of 
Telluride  v.  Blair,  33  C.  353,  80  P.  1053. 

(b)  Water  appropriated  for  the  operation 
of  a  mill  may  be  the  subject  of  a  subsequent 
appropriation  for  irrigation  in  such  sense 
that  the  second  proprietor  will  be  entitled 
to  the  water  when  not  needed  or  used  for 
the  operation  of  the  mill.  The  second  ap- 
propriator  may  as  well  have  made  his  diver- 
sion at  a  point  above  the  mill  as  below  it.  It 
is  not  required  that  the  mill  owner's  appro- 
priation, when  not  in  use  by  him,  should  run 
id^  through  the  mill-race  into  the  stream 
before  it  can  be  appropriated  by  another. — 
Windsor  Res.  ft  Canal  Co.  v.  Hoffman  Mill. 
Co.,  48  C.  89,  94,  109  P.  425. 

(c)  A  mill  owner  having  made  an  appro- 
priation of  water  for  the  operation  of  his 
mill,  may  not  in  any  wise  lawfully  dispose  of 
that  right  to  another  to  be  applied  to  a  dif- 
ferent use  at  any  point  on  the  stream,  so 
as  to  injuriously  affect  the  prior  appropriator 
of  the  particular  water  used  for  the  oper- 
ation of  the  mill,  at  a  point  below  the  mill, 
after  its  discharge  therefrom. — Windsor  Res. 
ft  Canal  Co.  v.  Hoffman  Mill.  Co.,  48  C.  82, 109 
P.  422;  Cache  La  Poudre  Res.  Co.  v.  Water 
S.  ft  S.  Co.,  27  C.  532,  62  P.  420.  _ 

(d)  The  point  of  diversion  of  water  for 
a  beneflcial  use  is  not  a  controlling  factor  in 
effecting  an  appropriation.  Waters  appro- 
priated for  the  operation  of  a  mill  are  the 
subject  of  a  subsequent  appropriation,  to 
take  effect  when  the  waters  are  not  needed 
by  the  mill  owner.  The  one  first  in  time 
to  apply  the  water  to  a  beneficial  purpose, 
when  not  applied  by  the  mill  owner,  is  the 
first  in  right,  whether  his  diversion  is  made 
below  the  tail  of  the  mill-race,  or  above  it. 
—Id. 

§75.  Limited  to  quantity  necessary  for  pur- 
pose, 
(a)  The  appropriation  of  water  for  a 
specific  purpose,  and  a  decree  adjudicating 
the  right  to  such  appropriation,  not  only 
limits  the  use  to  the  amount  appropriated, 
but  also  to  the  quantity  necessary  for  the 


purpose  for  which  it  is  appropriated.— Colo- 
rado Mill,  ft  Elev.  Co.  v.  Larimer  ft  Weld 
Irr.  Co.,  26  C.  47,  56  P.  185. 

§76.  Not  dependent  on  locus  of  application, 
(a)  The  right  to  water  acquired  by  prior 
appropriation  is  not  in  any  way  dependent 
upon  the  locus  of  its  application  to  the  bene- 
ficial use  designed.— Coffin  v.  Left  Hand 
Ditch  Co.,  6  C.  443;  Thomas  v.  Guiraud,  6  C. 
630. 

§77.    Diversion  to  different  watershed. 

(a)  A  valid  appropriation  of  the  waters 
of  a  stream,  to  the  exclusion  of  a  riparian 
owner,  may  be  made  for  the  purpose  of  ir- 
rigation, though  the  lands  to  be  irrigated 
are  not  located  on  the  banks  or  in  the  neigh- 
borhood of  the  stream. — Hammond  v.  Rose, 
11  C.  524,  19  P.  466. 

(b)  The  water  of  a  natural  stream  may 
be  diverted  and  conveyed  across  an  inter- 
vening "divide"  for  the  irrigation  of  lands 
in  the  valley  of  another  stream,  and  for 
that  purpose  the  natural  channel  of  the  sec- 
ond stream  may  be  utilized  to  convey  the 
water  thus  diverted. — Oppen lander  v.  Left 
Hand  Ditch  Co.,  18  C.  142,  31  P.  854. 

§  78.    Use  on  additional  land. 

(a)  A  priority  of  right  to  the  use  of 
water  for  irrigation  may  be  limited  by  time 
as  well  as  by  quantity.  Where  water  has 
been  appropriated  for  the  purpose  of  irri- 
gating land,  it  must  be  so  applied  without 
waste,  and  when  not  needed  for  the  purpose 
for  which  it  was  appropriated,  should  be 
turned  back  into  the  stream  to  be  utilized  by 
other  appropriators,  according  to  their  re- 
spective numerical  priorities.  So  long  as  it 
is  used  in  connection  with  a  certain  tract  of 
land,  it  cannot  be  made  to  do  duty  to  that 
particular  tract,  and,  when  no  longer  needed 
therefor,  applied  to  some  other  particular 
tract  of  its  owner,  or  by  him  exchanged  or 
loaned  to  some  other  person,  to  the  injury 
of  the  rights  of  other  appropriators. — ^Fort 
Lyon  Canal  Co.  v.  Chew,  33  C.  392,  81  P.  37. 

§79.    Storage  of  water  appropriated  for  irri- 
gation season. 

(a)  An  appropriation  of  water  for  irri- 
gation purposes  may  be  changed  to  a  use 
for  storage,  but  such  change  cannot  be  made 
to  the  detriment  of  other  appropriators 
whose  rights  are  subsequent  to  the  appro- 
priation for  irrigation,  but  prior  to  the  ap- 
propriation for  storage.  When  the  water 
in  the  stream  is  needed  by  the  subsequent  ap- 
propriators, the  diversion  of  the  prior  ap- 
propriator for  storage  purposes  would  be 
limited  to  what  he  was  entitled  to  divert  for 
irrigation  purposes,  both  as  to  amount  and 
time  of  diversion. — Colorado  Mill,  ft  Elev. 
Co.  V.  Larimer  ft  Weld  Irr.  Co.,  26  C.  47, 
56  P.  185. 

(b)  In  a  prosecution  for  assault  with 
intent  to  murder  and  of  assault  with  a  deadly 
weapon  where  the  difficulty  grew  out  of  a 
dispute  as  to  the  relative  rights  of  the  de- 
fendant and  the  prosecuting  witness  to  the 
use  of  water  from  a  joint  irrigating  ditch 
and  there  was  evidence  that  the  prosecuting 
witness  was  storing  water  in  a  fish  pond 
while  defendant  needed  it  for  irrigation,  al- 
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though  the  only  legitimate  defense  the  de- 
fendant had  was  the  defense  of  his  person, 
yet  where  the  court  had  told  the  jury  by 
other  instructions  that  defendant  fired  the 
shot  to  protect  his  property,  he  should  have 
given  an  instruction  asked  by  defendant  to 
the  effect  that  when  needed  for  Immediate 
use  for  Irrigating  lands  by  others  having 
such  right,  one  might  not  divert  water  from 
a  natural  stream  for  storage  purposes. — 
Newby  v.  People,  28  C.  16,  62  P.  1035. 

(c)  Mills'  Ann.  Stats.,  sec.  2270,  provid- 
ing that  persons  desiring  to  divert  water  for 
storage  may  take  from  any  of  the  natural 
streams  of  the  state  and  store  any  unappro- 
priated water  not  needed  for  immediate  use 
for  domestic  or  Irrigation  purposes,  does  not 
apply  to  the  owner  of  a  water  priority  who 
desires  to  store  it  for  use  on  a  crop  needing 
irrigation  later  in  the  season;  and,  for  such 
later  use,  he  is  entitled  to  store  the  quantity 
of  water,  measured  by  volume  and  time, 
which  he  would  be  entitled  to  divert  for  di- 
rect irrigation. — Seven  Lakes  Res.  Co.  v. 
New  Loveland  A  Greeley  Irr.  &  L.  Co.,  40 
C.  382,  387,  93  P.  485. 

(d)  The  owner  of  a  priority  for  direct 
irrigation  is  entitled  to  store  the  amount  of 
water,  so  owned  by  him,  to  be  used  for  ir- 
rigation later  in  the  season  on  crops  need- 
ing water  at  such  time;  otherwise  the  re- 
sult would  be  to  take  the  owner's  rights 
from  him  and  confer  them  upon  others  grow- 
ing crops  of  a  different  nature,  and  such  a 
rule  would  make  the  use  dependent  upon 
the  character  of  the  crops  raised  instead  of 
upon  the  right  to  utilize  it  in  any  manner 
which  does  not  injuriously  affect  the  vested 
rights  of  others. — Id. 

(e)  A  mutual  ditch  company  appropri- 
ated water  for  immediate  Irrigation,  and 
had  been  awarded  a  priority.  A  stockholder, 
accustomed  to  impound  his  share  in  a  nat- 
ural depression,  upon  or  near  to  his  lateral 
ditch,  and  there  detain  it  temporarily  in 
order  to  accumulate  a  head,  is  not  entitled 
to  an  award  of  a  priority  in  respect  to  such 
temporary  reservoir.  His  appropriation  be- 
ing for  Immediate  irrigation,  is  not  to  be 
converted  into  one  for  storage. — Finley  v. 
Cache  la  Poudre  Irr.  Co.,  44  C.  234,  98  P. 
173. 

§  80.  Right  of  appropriator  of  water  for  irri- 
gation season  to  storage  during  non- 
irrigating  season. 

(a)  The  construction  of  an  irrigation 
ditch  and  the  appropriation  of  water  thereby 
to  the  irrigation  of  lands  during  the  irriga- 
tion season,  and  a  decree  of  priority  for  that 
purpose,  gives  the  appropriator  no  priority 
of  right  to  water  during  the  non-irrigating 
season  for  the  purpose  of  storage  for  future 
use  in  a  reservoir  subsequently  constructed. 
— New  Loveland  &  Greeley  Irr.  &  Land  Co. 
V.  Consol.  Home  Supply  Ditch  A  Res.  Co., 
27  C.  525,  62  P.  366. 

§81.    Subsequent  appropriations. 

(a)  An  enlargement  is  a  new  appropri- 
ation and  is  subject  to  appropriations  inter- 
vening since  original  building  of  the  reser- 
voir.—Church  V.  Stillwell,  12  A.  43,  54  P. 
395. 


§  88.    Priority  for  storage. 

(a)  The  priority  to  the  use  of  water  for 
storage  during  the  non-Irrigating  season  de- 
pends upon  the  time  of  appropriation  for 
that  purpose,  and  an  appropriator  who  first 
constructed  his  reservoir  and  appropriated 
water  for  that  purpose  is  entitled  to  priority 
over  a  subsequent  appropriator  notwith- 
standing the  subsequent  storage  appropri- 
ator was  a  prior  appropriator  for  irrigation 
and  supplied  his  reservoir  through  a  ditch 
with  prior  rights  for  irrigation  purposes. — 
New  Loveland  A  Greeley  Irr.  &  Land  Co.  v. 
Consol.  Home  Supply  Ditch  &  Res.  Co.,  27 
C.  625,  62  P.  366. 

(b)  The  fact  that  at  the  time  of  com- 
mencing the  construction  of  an  irrigation 
ditch  it  was  the  intention  of  the  appropriator 
to  also  use  it  as  a  feeder  to  a  reservoir  to 
be  constructed  sometime  in  the  future,  in 
which  to  store  the  water  during  the  non- 
irrigating  season  for  future  use,  would  give 
the  appropriator  no  prior  right  to  water  for 
storage  during  the  non-irrigating  season  to 
date  from  the  commencement  of  the  ditch, 
unless  the  construction  of  the  reservoir  was 
so  closely  connected  with  the  construction  of 
the  ditch  as  to  show  them  to  be  one  system, 
and  the  work  thereon  was  prosecuted  to  com- 
pletion and  water  thereby  appropriated  to  a 
beneficial  use  with  reasonable  diligence. — 
New  Loveland  &  Greeley  Irr.  &  Land  Co.  v. 
Consol.  Home  Supply  Ditch  &  Res.  Co.,  27  C. 
525,  62  P.  366. 

§83.    Enlargement  of  use  by  prior  appropri- 
ator. 

(a)  The  fact  that  more  land  is  irrigated 
since  a  certnin  transfer,  is  not  of  itself 
proof  that  more  water  has  passed  the  head- 
gate. — Cache  La  Poudre  Irr.  Co.  v.  Larimer 
&  Weld  Res.  Co.,  25  C.  144,  53  P.  318. 

(b)  An  appropriator  of  water  from  a 
stream  already  partly  appropriated  acquires 
a  right  to  the  surplus  or  residuum  he  ap- 
propriates, and  the  prior  appropriators  can- 
not enlarge  their  use  of  water  to  his  preju- 
dice, but  are  limited  to  their  rights  as  they 
existed  at  the  time  the  subsequent  appropri- 
ator acquired  his  rights. — Colorado  Mill.  & 
Flev.  Co.  V.  Larimer  ft  Weld  Irr.  Co.,  26  C. 
47,  56  P.  185. 

§  84.    Priorities  between  uses. 

(a)  The  application  of  water  to  the  grow- 
ing of  trees  upon  the  streets  of  a  city,  or 
trees,  shrubs,  grasses  and  the  like,  in  public 
parks,  is  as  much  Irrigation  as  the  appli- 
cation of  water  to  the  growth  of  crops  upon 
farm  lands.  Neither  the  farmer  nor  the 
municipality,  using,  or  seeking  to  use  water 
from  the  same  source,  has  any  right  superior 
to  the  other. — City  ft  County  of  Denver  v. 
Brown,  56  C.  216,  138  P.  44. 

§  85.    Different  priorities  under  same  ditch. 

(a)  The  appropriations  of  water  by  con- 
sumers who  receive  the  same  through  the 
same  ditch  do  not  necessarily  relate  to  the 
same  time;  but,  on  the  contrary,  such  con- 
sumers may  have  different  priorities  of  right 
—Farmers'  High  Line  Canal  ft  Res.  Co.  v. 
South  worth,  13  C.  Ill,  21  P.  1028;  Farmers' 
Ind.  Ditch  Co.  v.  Agricultural  D.  Co.,  22  C. 
513,  45  P.  444. 
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(b)  The  same  irrigating  ditch  may  have 
two  or  more  priorities  belonging  to  the  same 
or  different  parties;  and  two  or  more  per- 
sons may  divert  water  through  the  same 
head-gate  for  the  irrigation  of  their  several 
farms  without  any  surrender,  joinder,  or 
merger  of  their  respective  priorities. — ^Nich- 
ols  V.  Mcintosh,  Id  C.  22,  34  P.  278. 

(c)  The  same  consumer  may  be  entitled 
to  two  or  more  priorities  to  the  use  of  water 
from  one  ditch,  and  there  may  be  different 
priorities  belonging  to  different  consumers. — 
Park  V.  Park,  45  C.  847,  354,  101  P.  403. 

(d)  There  may  be  priority  of  right  to  the 
use  of  water  as  between  consumers  from 
the  same  ditch. — Taughenbaugh  v.  Clark,  6 
A.  235,  236,  40  P.  153. 

§  86.    Waste  of  water. 

(a)  No  waste  of  water  should  be  toler- 
ated by  the  courts,  and  decrees  for  its  use 
should  be  withheld  in  the  absence  of  evi- 
dence showing,  inter  alia,  the  quantity  con- 
tinuously applied  to  some  beneficial  use. — 
X.  Y.  Irr.  Ditch  Co.  v.  Buffalo  Creek  Irr.  Co., 
25  C.  529,  55  P.  720. 

(b)  Where  water  has  been  appropriated 
for  the  purpose  of  irrigating  land,  it  must 
be  so  applied  without  waste  and  when  not 
needed  for  the  purpose  for  which  it  wan 
appropriated  should  be  turned  back  into  the 
stream  to  be  utilized  by  other  appropriators 
according  to  their  respective  priorities.— 
Fort  Lyon  Canal  Co.  v.  Chew,  33  C.  392,  81 
P.  37. 

(c)  The  law  contemplates  an  economical 
use  of  water,  and  it  will  not  countenance  a 
diversion,  which,  on  account  of  the  loss  re 
suiting  from  the  appliances  used  to  convey 
it,  is  many  times  that  actually  consumed  at 
the  point  where  utilized;  and  an  appropri 
ator  of  water  must,  therefore,  exercise  a 
reasonable  degree  of  care  to  prevent  waste 
through  seepage  and  evaporation  in  convey 
ing  it  to  the  point  where  it  is  used. — Town 
of  Sterling  v.  Pawnee  Ditch  Ext  Co.,  42  C 
421,  430,  94  P.  339. 

§87.    Rights  of  subsequent  appropriators. 

(a)  An  owner  of  land  adjacent  to  a 
stream,  in  1890  diverted  and  applied  all  the 
water  thereof  to  the  irrigation  of  such  lands, 
and  continued  to  use  the  same  until  Janu- 
ary, 1891,  when  his  grantee  moved  upon 
the  land  and  used  the  water  thereafter.  In 
1893,  an  owner  of  lands  lying  on  the  op- 
posite side  of  the  stream  diverted  and  used 
water  from  the  same  creek  until  1897,  al- 
though there  was  not  enough  water  at  times 
to  supply  the  former's  land.  Held,  that  the 
'grantee,  being  the  prior  appropriator,  had  a 
right  to  the  use  of  all  the  water  necessary 
for  the  irrigation  of  his  land,  and  that  the 
second  appropriator  had  only  a  right  to  the 
excess.— Wellington  v.  Beck,  43  C.  70,  95  P. 
297. 

§88.  —-Preservation  of  existing  conditions, 
(a)  If  the  first  appropriator  obtains,  by 
the  return  of  the  waters  to  the  stream,  after 
use  by  the  junior  appropriator  above,  suffi- 
cient water  to  supply  his  needs,  he  has  no 
cause  of  complaint.  It  is  not  required  that 
the  Junior  should,  under  all  conditions,  al- 
jow  pufflclenj;  wa^er  to  9ow  past  hip  h?ad- 


gate,  to  supply  the  senior  appropriator  below 
him.— Vogel  v.  Minnesota  Canal  &  Res.  Co., 
47  C.  534,  540,  107  P.  1108. 

(b)  The  Junior  appropriator  has,  as 
against  his  senior,  a  vested  right  in  the  con- 
ditions which  existed  upon  the  stream  when 
he  made  his  appropriation,  and  in  the  meth- 
ods then  prevailing  as  to  the  use  of  the 
water. — Id. 

(c)  The  appropriators,  for  irrigation,  of 
water  from  a  natural  stream,  having  decreed 
priorities,  are  entitled  to  have  the  conditions 
existing  upon  the  stream,  at  the  date  of 
their  appropriations  substantially  main- 
tained.— Comstock  V.  Ramsay,  55  C.  244,  133 
P.  1107. 

§  89.    Tenants  in  common. 

(a)  Where  two  parties  filed  their  claim 
to  a  certain  amount  of  water  and  jointly  con- 
structed a  ditch  through  which  they  con- 
veyed the  water  from  the  place  of  diversion 
to  the  place  of  use,  where  the  water  was 
divided,  one-half  being  used  on  the  separ- 
ate individual  property  of  each  of  the  two 
appropriators,  they  were  not  tenants  in  com- 
mon of  the  water  right,  but  each  had  a  sep- 
arate and  several  right  to  one-half  the  water 
appropriated. — City  of  Telluride  v.  Davis,  33 
C.  855,  80  P.  1051. 

(b)  The  defendant,  in  an  action  to  deter- 
mine the  rights  of  the  owners  of  an  irriga- 
tion ditch,  was  not  a  party  to  a  prior  pro- 
ceeding wherein  the  ditch  was  awarded  an 
appropriation  in  an  adjudication  of  rights  in 
the  district.  Held,  that  such  fact  does  not 
affect  the  admissibility  of  testimony  taken 
before  the  referee  in  the  prior  proceeding, 
where  defendant's  grantor  was  one  of  the 
parties  to  that  proceeding. — ^Woods  v.  Sar- 
gent. 43  C.  268,  273,  95  P.  932. 

(c)  Where  there  are  several  tenants  in 
common  of  a  water  right,  and  each  files  a 
claim  to  the  same  ditch,  their  rights  inter  se 
are  not  controlled  by  the  statement  of  claim 
made  by  either,  at  variance  with  the  actual 
division  and  use  of  the  water,  at  all  times 
prior  to  the  institution  of  the  proceeding 
and  for  many  years  thereafter. — Park  v. 
Park,  45  C.  347,  354,  101  P.  403. 

(F)     MEASUREMENT  OF  WATER. 

§90.    Measurement  of  water  in  general. 

(a)  Though  it  may  not  be  practicable  to 
attain  mathematical  exactness  in  measuring: 
the  flow  of  water,  yet  a  reasonable  approxi- 
mation to  substantial  accuracy  should  bo 
aimed  at  In  determining  controversies  relat- 
ing to  water  supply. — Combs  v.  Agr.  Ditch 
Co..  17  C.  146.  28  P.  966. 

(b)  The  Kunner  Test,  recognized  as  an 
accepted  formula  for  the  measurement  of 
ditch  capacity. — ^Water  Supply  &  Storage  Co. 
V.  Larimer  ft  Weld  Irr.  Co.,  24  C.  322,  334, 
51  P.  496. 

(c)  The  cases  as  to  the  meaning  of  the 
word  "inch,"  in  the  measurement  of  water, 
examined,  and  the  indefiniteness  of  the  term, 
disclosed. — New  Brantner  Exten.  Ditch  Co. 
V.  Kramer,  57  C.  218,  141  P.  498. 

(d)  The  provision  of  Rev.  Stat.  sec.  7026 
that  in  the  sale  of  water  "every  inch  shall 
be  considered  equal  to  an  inch  square  under 
»  five  inch  pressure"  ^.,  is  npt  controJUng^ 
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in  the  construction  of  a  contract  for  the  en- 
largement of  a  ditch,  and  prescribing  a  vol- 
ume of  water  to  which  the  owners,  and  those 
bearing  the  expense  of  the  enlargement,  shall 
respectively  be  entitled,  unless  this  was  the 
intention  of  the  parties. — Id. 

(e)  Distribution  of  water  among  colonists 
and  mode  of  measurement  of  water  stated,  in 
the  agreed  case  and  in  the  opinion  of  Beck,  J., 
which  was  affirmed. — Highland  Ditch  Co.  v. 
Mumford,  2  M.  R.  3. 

(G)     CHANGE    OF    PLACE    AND    CHAR- 
ACTER OP  USE. 

§91.    Change  of  character  and  place  of  use  in 
general 

(a)  A  priority  to  the  use  of  water  is  a 
property  right  which  is  the  subject  of  pur- 
chase and  sale,  and  its  character  and  method 
of  use  may  be  changed,  provided  such  change 
does  not  injuriously  affect  the  rights  of 
others. — Seven  Lakes  Res.  Co.  v.  New  Love- 
land  &  Greeley  Irr.  A  L.  Co.,  40  C.  382,  93 
P.  485. 

(b)  Appropriator  of  water  may  not 
change  the  point  of  diversion,  the  character 
or  place  of  use,  or  enlarge  the  use,  to  the 
injury  of  other  appropriators;  with  this 
qualification,  a  change  may  be  made  at  will, 
and  the  right  is  a  vested  property. — ^Diez  v. 
Hartbauer,  46  C.  599,  105  P.  868. 

(c)  Water  which  has  been  used  upon  one 
side  of  a  stream  may,  where  its  use  there 
is  no  longer  needed,  be  applied  to  the  irri- 
gation of  lands  upon  the  other  side. — Diez 
V.  Hartbauer.  46  C.  599,  105  P.  868. 

(d)  The  right  to  the  enjoyment  of  water 
for  a  beneficial  purpose  is  not  confined  to  the 
particular  land  where  the  water  is  first  ap- 
plied. It  may  be  alienated,  independently 
of  the  land  and  changed  from  place  to  place, 
with  the  single  limitation  that  the  change 
shall  not  injuriously  affect  the  vested  rights 
of  others. — Ironstone  Ditch  Co.  v.  Ashen- 
felter,  57  C.  31.  140  P.  177. 

§92.  Changing  temporary  to  permanent  use. 
(a)  Where  water  is  appropriated  for  the 
purpose  of  furnishing  power  to  a  mill,  and 
after  its  use  is  permitted  to  fiow,  undimin- 
ished, back  into  the  natural  stream,  it  be- 
comes subject  to  another  appropriation,  and 
when  so  appropriated  the  mill  appropriator 
cannot  change  the  character  of  use  or  place 
of  diversion  in  such  manner  as  to  injure  or 
deprive  the  later  appropriator  below  the  mill 
of  his  use  of  the  water.— Cache  la  Poudre 
Res.  Co.  V.  Water  Supply  A  Storage  Co.,  25 
C.  161,  53  P.  331. 

§93.    Transfer  to  other  lands. 

(a)  Where  a  party  conveyed  a  priority 
of  right  to  the  use  of  water,  he  retaining  the 
rights  of  a  Junior  appropriator,  and  the  land 
originally  irrigated  by  his  grantee  with  the 
water  conveyed  became  saturated  and  boggy 
so  that  the  water  could  no  longer  be  used 
thereon  with  profit,  the  grantee  or  his  suc- 
cessor in  title  could  transfer  the  use  of 
the  water  to  other  lands  or  could  transfer 
it  to  other  persons  to  be  used  in  irrigating 
their  lands  in  exchange  for  water  from  an- 
other ditch,  if  by  the  transfer  or  exchange 
no  more  water  ww  us^  than  was  originally 


used  and  no  other  right  of  the  junior  appro- 
priator  was  injuriously  affected.— King  v. 
Ackroyd,  28  C.  488,  66  P.  906. 

(b)  Where  two  parties  together  filed 
their  claim  to  a  certain  amount  of  water  and 
jointly  constructed  a  ditch  through  which 
they  conveyed  the  water  from  the  place  of 
diversion  to  the  place  of  use,  where  the' water 
was  divided,  one-half  being  used  on  the  sep- 
arate individual  property  of  each  of  the  two 
appropriators,  they  were  not  tenants  in  com- 
mon in  the  water  right,  but  each  had  a  sep- 
arate and  several  right  to  one-half  of  the 
water  appropriated,  and  either  one,  or  his 
grantee,  has  the  right  to  change  the  place 
of  use  or  point  of  diversion  of  his  one-half 
of  the  water,  provided  such  change  does  not 
damage  or  infringe  the  right  of  the  other. — 
City  of  Tellurlde  v.  Davis,  33  C.  355.  80  P. 
1051. 

§94.    Rights  of  junior  appropriator. 

(a)  Certain  stockholders  in  a  ditch  com- 
pany, which  was  a  senior  appropriator  of 
water  from  a  stream,  sold  shares  of  stock 
to  a  reservoir  company  for  the  irrigation 
of  other  lands  than  those  for  which  the 
priority  was  obtained.  Held,  that  the  loss 
of  water  to  an  appropriator,  junior  to  the 
ditch  company  but  senior  to  the  reservoir 
company,  occasioned  by  changing  the  place 
of  use  of  the  water,  must  be  borne  by  the 
reservoir  company.— Cache  la  Poudre  Irr. 
D.  Co.  V.  Hawley,  43  C.  32,  41,  95  P.  317. 

§95.    Enlarged  use. 

(a)  '  In  an  action  to  restrain  the  diversion 
of  water  because  of  an  alleged  enlarged  use 
of  the  adjudicated  priorities,  it  is  incumbent 
on  plaintiff  to  prove  that  a  greater  quantity 
of  water,  measured  either  by  volume  or  time, 
than  the  priorities  are  entitled  to,  is  being 
diverted.  The  mere  fact  that  an  additional 
acreage  is  being  supplied  with  water  from 
such  priorities  is  not  sufficient  to  establish 
the  issue  of  enlarged  use  when  it  appear  that 
the  same  acreage  is  also  supplied  from  other 
sources. — Platte  Valley  Irr.  Co.  v.  Central 
Trust  Co.,  32  C.  102,  75  P.  391. 

§  96.    Injimction. 

(a)  In  an  action  to  restrain  the  diversion 
of  water  on  the  ground  that  by  reason  of  a 
change  of  place  of  use  to  lands  located  fur- 
ther from  the  stream  than  the  lands  to 
which  such  water  was  formerly  applied,  less 
water  is  returned  to  the  stream  by  seepage, 
if  it  be  conceded  that  this  is  a  matter  of 
which  plaintiff  can  complain,  no  relief  could 
be  granted  in  the  absence  of  testimony  from 
which  it  could  be  ascertained  with  a  reason- 
able degree  of  certainty  what  difference  in 
such  seepage  has  been  caused  by  the  change 
of  place  of  use. — Platte  Valley  Irr.  Co.  v. 
Central  Trust  Co.,  32  C.  102,  75  P.  391. 

(H)     CHANGE  OF  POINT  OF  DIVERSION. 

§  97.  Change  of  point  of  diversion  in  generaL 
(a)  One  who  has  acquired  the  right  to 
divert  the  waters  of  a  stream  may  change 
the  point  of  diversion  and  place  of  use  with- 
out losing  his  right  of  priority,  where  the 
rights  of  others  are  not  injuriously  affected. 
—Fuller  V.  Swim  IJiver  placer  M^.  go.,  IZ 
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C.  12,  19  P.  836;  Sleber  v.  Prink,  7  C.  148. 
2  P.  901;  Knowles  v.  Clear  Creek  P.  R.  Mill 
&  D.  Co.,  18  C.  209,  32  P.  279;  Strlckler  v. 
Colorado  Springs,  16  C.  61,  26  P.  313. 

(b)  If  there  were  only  one  appropriation 
upon  a  stream  the  appropriator  could  change 
his  point  of  diversion  as  frequently  as  de- 
sired, because  there  would  be  none  haying 
rights  which  might  be  affected  thereby;  but 
when  a  subsequent  appropriator  makes  his 
diversion,  he  acts  under  the  belief  that  the 
water  appropriated  by  his  senior  will  con- 
tinue to  be  used  as  it  was  at  the  time  of 
making  the  junior  appropriation.  So  a  sub- 
sequent appropriator  has  a  vested  right  as 
against  his  senior  to  insist  upon  the  continu- 
ance of  the  conditions  that  existed  at  the 
time  he  made  his  appropriation. — Baer  Bros. 
Land  &  C.  Co.  v.  Wilson.  88  C.  101,  88  P.  265. 

(c)  The  right  to  change  is  a  property 
right;  it  was  not  conferred  by  this  remedial 
statute,  but  is  a  pre-existing  right,  and  al- 
ways could  be  enforced,  so  long  as  the  rights 
of  others  are  not  thereby  injuriously  af- 
fected.—-Wadsworth  Ditch  Co.  V.  Brown,  39 
C.  57,  61,  88  P.  1060. 

(d)  The  right  to  the  enjo3rment  of  water 
for  a  beneficial  purpose  is  not  confined  to 
the  particular  land  where  the  water  is  first 
applied;  it  may  be  alienated,  independently 
of  the  land,  and  changed  from  place  to  place, 
with  the  single  limitation  that  the  change 
shall  not  Injuriously  affect  the  vested  rights 
of  others.— Ironstone  Ditch  Co.  v.  Ashen- 
felter.  57  C.  31,  140  P.  177. 

(e)  The  change  must,  however,  receive 
judicial  sanction  by  proceedings  under  the 
statute.    (Rev.  Stat.  sec.  3226.)— Id. 

(f)  The  right  of  the  appropriator  to 
change  the  point  of  diversion  existed  before 
the  statute,  and  in  this  state  has  always  been 
recognized.  It  is  a  property  right,  qualified 
by  the  condition  that  the  change  shall  not 
injuriously  affect  the  vested  rights  of  others. 
The  public  oflftcers  charged  with  the  distribu- 
tion of  water  are  not  permitted  to  recognize 
this  right,  or  change  the  point  of  diversion 
in  any  case  until  pennission  is  granted  by 
the  proper  court — Monte  Vista  Canal  Co.  v. 
Centennial  Irr.  D.  Co.,  22  A.  364,  123  P.  831. 

(g)  Where  the  right  of  appropriator  of 
water  to  change  the  point  of  dfversion  exists, 
it  is  an  Incident  of  the  water  right  itself; 
but  It  is  conditional,  and  can  be  exercised 
only  when  no  injury  will  be  occasioned  to 
other  vested  rights  by  the  change.  And  it 
can  be  exercised  only  upon  leave  granted  in 
judicial  proceedings  instituted  for  the  pur- 
pose.—Farmers'  High  Line  Canal  &  Res. 
Co.  V.  Wolf,  23  A.  570,  131  P.  291. 

§  98.    Injury  to  other  appropriators. 

(a)  An  appropriator  of  water  may 
change  the  place  of  diversion  provided  the 
rights  of  others  are  not  thereby  injuriously 
affected,  but  he  cannot  make  such  change 
if  thereby  the  rights  of  either  prior  or  sub- 
sequent appropriators  are  injuriously  af- 
fected.— Handy  Ditch  Co.  v.  Louden  Irr. 
Canal  Co.,  27  C.  515.  62  P.  847. 

(b)  One  entitled  to  divert  water  from 
any  of  the  natural  streams  of  the  state  may 
change  the  point  of  diversion  if  the  rights 
of  others  are  not  injuriously  affected  there- 


by.—Baer  Bros.  Land  A  Cattle  Co.  v.  Wilson, 
38  C.  101,  88  P.  265. 

(c)  The  conceded  right  of  the  appropri- 
ator to  change  the  point  of  diversion  is  not 
to  be  exercised  without  limitation.  It  will 
not  be  permitted  where  the  change  will  re- 
sult injuriously  to  third  persons,  even  though 
junior  in  right. — ^Vogel  v.  Minnesota  Canal 
A  Res.  Co.,  47  C.  534,  107  P.  1108. 

(d)  Change  of  place  of  diversion,  will 
not  be  permitted  if  thereby  injury  will  be 
occasioned  to  the  vested  rights  of  others. 
Every  case  must  depend  very  largely  upon 
its  own  circumstances. — New  Cache  la  Pou- 
dre  Irr.  Co.  v.  Water  Supply  A  Storage  Co., 
49  C.  1,  111  P.  610. 

(e)  To  defeat  an  application  for  leave 
to  change  the  point  of  diversion  of  waters 
it  is  only  necessary  that  substantial  injury 
to  other  appropriators  be  shown. — Farmers' 
High  Linel  Canal  A  Res.  Co.  v.  Wolf,  23  A. 
570,  131  P.  291. 

(f)  A  junior  appropriator  has  a  vested 
right  in  the  conditions  existing  upon  the 
stream  at  the  time  of  and  subsequent  tp  his 
appropriation. — Id. 

§99.  Separate  users  under  same  ai^ropria- 
tion. 
(a)  Where  there  is  a  several  user  of  an 
appropriation  of  water  by  the  owners,  the 
water  to  which  either  of  the  parties  is  en- 
titled may  be  changed  both  in  point  of  diver- 
sion and  place  of  use,  unless  it  injuriously 
affects  the  rights  of  others. — Hallet  v.  Car- 
penter, 37  C.  30,  86  P.  317. 

§100.    Application  to  larger  acreage. 

(a)  On  an  application  by  a  ditch  com- 
pany to  change  the  point  of  diversion  of  a 
water  priority,  the  company  has  the  right  to 
apply  such  diversion  to  a  larger  or  smaller 
acreage  as  it  may  see  fit,  the  only  limitation 
being  that  it  shall  not  divert  a  larger  quan- 
tity of  water,  measured  either  by  volume  or 
time,  than  the  priority  entitles. — Fulton  Irr. 
Ditch  Co.  V.  Meadow  Island  Irr.  Co.,  35  C. 
588,  86  P.  748. 

(b)  On  an  application  by  a  ditch  com- 
pany to  change  the  point  of  diversion  of  a 
water  priority,  the  mere  fact  that  It  is  the 
intention  of  the  company  to  apply  the  water 
diverted  from  its  original  headgate  into  the 
new  headgate  and  new  ditch  upon  a  larger 
acreage,  does  not  even  presumptively  estab- 
lish that  more  water,  measured  either  in 
time  or  quantity,  will  be  used  than  was  di- 
verted through  the  original  headgate,  nor 
will  it  presumptively  establish  injury  to  the 
vested  rights  of  others. — Id. 

§  101.    Actions  to  restrain  change. 

(a)  In  an  action  by  a  junior  appropriator 
of  water  to  restrain  a  senior  appropriator 
from  changing  the  point  of  diversion  from 
a  point  below  the  junior  appropriator's  head- 
gate  to  a  point  above,  an  allegation  that 
the  stream  below  plaintiff's  headgate  and 
above  the  one  proposed  to  be  moved  was  fed 
by  springs  and  seepage  water  sufficient  to 
supply  defendant's  priority  and  that  so  long 
as  the  place  of  diversion  was  not  changed 
the  water  in  the  stream  was  sufficient  to 
supply  both  appropriators,  but  if  the  senior 
appropriator  be  permitted  to  divert  his  water 
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above  plaintifTs  ditch  plaintiff  would  be  de- 
prived of  his  water,  stated  a  good  cause  of 
action  and  the  court  erred  in  refusing  to 
hear  evidence  in  support  thereof. — ^Hand7 
Ditch  Co.  T.  Louden  Irr.  Canal  Co.,  27  C.  516, 
62  P.  847. 

§102.    Action  in  equity. 

(a)  Before  the  passage  of  Sess.  Laws 
1899,  c.  105,  providing  for  a  change  of  the 
point  of 'diversion  of  water,  the  owner  of  a 
right  to  use  water  from  any  of  the  streams 
of  the  state  for  irrigation  might  bring  an 
equitable  action  against  one  respondent 
alone,  and  have  determined  against  him  the 
right  to  change  the  point  of  diversion,  and 
such  right  was  not  limited  to  any  particular 
territory  or  confined  to  any  arbitrary  diver- 
sion of  the  stream. — Lower  Latham  Ditch 
Co.  V.  Bijou  Irr.  Co.,  41  C.  212,  217,  93  P. 
483. 

§103.    Statutory   proceedings  for  change  of 
point  of  diversion. 

(a)  The  act  of  April  6,  1899,  Session 
Laws  1899  page  235,  providing  that  persons 
desiring  to  change  the  point  of  diverting 
water  from  any  stream  shall  procure  a  de- 
cree for  that  purpose  from  the  district  court 
which  issued  the  original  decree  after  due 
notice  to  all  parties  who  may  be  affected  by 
such  change,  is  valid  and  provides  an  exclus- 
ive remedy  and  method  of  making  such 
change  and  applies  as  well  where  the  quali- 
fied right  to  make  such  change  existed  prior 
to  the  passage  of  the  act. — New  Cache  la 
Poudre  Irr.  Co.  v.  Water  Supply  A  Storage 
Co.,  29  C.  469,  68  P.  781. 

(b)  The  objects  of  the  statute  relating 
to  the  change  of  the  point  of  diversion  of 
water  for  irrigation  are,  inter  alia,  to  pro- 
tect public  officers  in  distributing  water  for 
irrigation,  to  preserve  the  peace  and  avoid  a 
multiplicity  of  suits  and  their  necessary 
costs,  and  parties  may  not  by  their  conduct 
or  by  waiving  their  purely  private  rights, 
render  nugatory  such  statute,  or  relieve  a 
person  desiring  to  make  such  change  from 
following  the  procedure  prescribed,  and  it 
is  the  duty  of  the  court  to  enforce  the  stat- 
ute and  sua  sponte  to  require  that  all  per- 
sons who  may  be  affected  by  the  desired 
change  be  notified  of  the  proceeding  and 
given  an  opportunity  to  be  heard.-^Id. 

(c)  The  acts  of  1899  and  1908  (Sess. 
Laws  '99,  p.  235,  and  Sess.  Laws  '03.  p.  278), 
prescribing  a  procedure  for  changing  the 
point  of  diversion  by  the  owner  of  a  water 
right,  is  not  invalid  as  an  ex  post  facto  law, 
although  they  apply  to  changes  already 
made,  as  these  acts  are  merely  remedial. — 
Ashenfelter  v.  Carpenter,  37  C.  534,  87  P.  800. 

(d)  Leave  to  change  the  point  of  diver- 
sion can  be  obtained  only  by  pursuing  the 
course  prescribed  by  the  statute  (Rev.  Stat, 
sees.  3226-3229).— New  Brantner  Exten. 
Ditch  Co.  V.  Kramer,  57  C.  218,  141  P.  498. 

(e)  Sess.  Laws  1899,  c.  105,  providing 
for  a  change  of  the  point  of  diversion  of 
water,  is  purely  remedial,  and  one  of  its  ob- 
jects is  to  prevent  a  multiplicity  of  suits 
and  not  to  allow  a  change  to  be  made  until 
all  persons  who  might  be  affected  thereby 
Are  notified  and  given  an  opportunity  to  be 


heard. — Lower  Latham  Ditch  Co.  v.  Bijou 
Irr.  Co.,  41  C.  212,  218.  93  P.  483. 

(f)  The  statutes  (Rev.  Stat,  sec.  3226- 
3231,  3289),  in  themselves,  and  by  reference 
to  the  statutes  regulating  irrigation,  pro- 
vide a  complete  code  of  procedure  for  chang- 
ing the  point  of  diversion.  The  proceeding 
is  not  an  ordinary  civil  action,  but  a  proceed- 
ing 9ui  generis,  to  which  the  rules  govern- 
ing ordinary  civil  actions  are  not  always  ap- 
plicable. The  proceeding  has  been  likened 
both  to  an  action  in  rem,  and  an  action  to 
quiet  title.— Farmers'  High  Line  Canal  it 
Res.  Co.  V.  Wolf,  28  A.  570,  131  P.  291. 

(g)  The  act  of  1903  (Laws  1903,  c.  108, 
Rev.  Stat,  sees.  3226-3231)  and  the  act  of 
1905  (Laws  1905,  o.  112,  Rev.  SUt,  sec.  3289) 
relating  to  changing  point  of  diversion,  sus- 
tained as  a  valid  exercise  of  legislative 
power. — Id. 

§104.    Necessity    of    taking   proceedings 

under  statute, 
(a)     The    change   of  point   of  diversion 
must  receive  judicial  sanction  by  proceedings 
under  the  statute. — Ironstone  Ditch  Co.  v. 
Ashenfelter,  57  C.  31,  140  P.  177. 

§  105.    Retroactive  effect. 

(a)  The  act  of  1899  (Sess.  Laws  1899, 
p.  235),  prescribing  a  procedure  for  chang- 
ing the  point  of  diversion  by  the  owner  of 
a  water  right,  applies  to  changes  made  be- 
fore the  act  took  effect  and  the  district 
court  has  no  jurisdiction  to  require  a  water 
commissioner  to  recognize  a  change  in  the 
point  of  diversion  by  an  owner  who  has  not 
complied  with  the  provision  of  such  act — 
New  Cache  la  Poudre  Irr.  Co.  v.  Arthur  Irr. 
Co.,  37  C.  530,  87  P.  799. 

§  106.    Jurisdiction. 

(a)  Under  Sess.  Laws  1899,  c  105,  pro- 
viding for  a  change  of  the  point  of  diver- 
sion of  water  for  irrigation,  the  district 
court  has  jurisdiction  to  render  a  decree  per- 
mitting a  change  in  the  point  of  diversion 
from  one  water  district  to  another,  notwith- 
standing that  such  law  lacks  certain  specific 
directions  for  giving  effect  to  the  decree, 
since  such  omissions  do  not  destroy  the  right 
though  it  may  affect  the  conclusiveness  of 
the  decree  permitting  such  change. — Lower 
Latham  Ditch  Co.  v.  Bijou  Irr.  Co.,  41  C. 
218,  93  P.  483. 

§107.    Persons  entitled  to  diange. 

(a)  Sess.  Laws  1903,  c.  124,  providing 
that  every  person,  association  or  corpora- 
tion desirous  of  changing  in  whole  or  in 
part  the  point  or  points  of  diversion  of  his 
or  its  rights  to  use  water  from  any  of  the 
streams  of  the  state,  shall  present  a  petition, 
etc.,  includes  mutual  ditch  companies  and 
shareholders  who  are  consumers.  The  right 
to  change  is  a  property  right;  it  was  not 
conferred  by  this  remedial  statute,  but  is 
a  pre-existing  right,  and  always  could  be  en- 
forced, so  long  as  the  rights  of  others  are 
not  thereby  Injuriously  affected. — Wadsworth 
Ditch  Co.  V.  Brown,  39  C.  57,  61,  88  P.  1060. 

(b)  Where  a  person  contracts  to  buy  cer- 
tain persons'  stock  in  a  mutual  ditch  com- 
pany upon  condition  that  he  obtain  a  decree 
changing  tlie  point  of  diversion  o^  the  watfr 
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represented  by  such  stock,  and  the  contract 
authorizes  him  to  bring  such  proceeding,  he 
comes  within  the  provisions  of  c.  124,  Sess. 
Laws  1903,  providing  that  every  person  de- 
sirous of  changing  the  point  of  diversion  of 
his  right  to  use  water  is  entitled  to  maintain 
such  proceeding. — Id. 

§108.    Parties. 

(a)  The  right  of  one  of  the  petitioners 
under  the  act  of  March  27,  1903,  for  leave  to 
change  the  point  of  diversion,  being  merely 
equitable  and  inchoate,  it  was  held  proper 
to  permit  the  holder  of  the  legal  title  to 
file  his  written  consent  to  the  change. — Bates 
V.  Hall,  44  C.  360,  364,  98  P.  3. 

(b)  Persons  whose  rights  may  be  af- 
fected by  the  proposed  change  are  indis- 
pensable parties  and  are  entitled  to  personal 
service  under  the  showing  made. — Farmers* 
High  Line  Canal  ft  Res.  Co.  v.  Wolf,  23  A. 
670.  131  P.  291. 

(c)  A  mutual  ditch  company,  carrying 
water  for  the  use  of  its  members  only, 
though  neither  owning  or  irrigating  any 
land,  may,  in  virtue  of  its  relation  to  its 
shareholders  and  as  their  trustee,  petition 
under  the  statutes. — Monte  Vista  Canal  Co. 
V.  Centennial  Irr.  D.  Co.,  24  A.  496,  135  P. 
981. 


§109. 


-  Notice. 


(a)  Sess.  Laws  1903,  c.  124,  requires  that 
notice  of  a  proceeding  to  change  the  point 
of  diversion  of  water  from  a  natural  stream 
for  irrigation  be  given  by  publication  in  one 
public  newspaper  "in  such  county  into  which 
such  water  district  may  extend,"  once  each 
week  for  four  successive  weeks.  Held,  that 
"in  such  county"  refers  to  the  county  in  the 
court  of  which  the  proceeding  was  properly 
instituted;  that  where  a  water  district  ex- 
tends into  two  or  more  counties,  a  failure  to 
publish  in  the  county  where  the  proceeding 
has  been  properly  instituted  Invalidates  such 
proceeding;  and  that  the  proper  district 
court,  under  Its  power  to  make  proper  rules, 
might  well  order  publication  to  be  made  in 
one  public  newspaper  In  each  of  such  coun- 
ties, and  such  course  Is  advisable. — Wads- 
worth  Ditch  Co.  V.  Brown,  39  C.  57,  66,  88 
P.  1060. 

(b)  The  notice  of  hearing  must  be  served 
In  the  manner  prescribed  for  the  service 
of  summons  in  civil  actions,  not  less  than 
fifteen  days  prior  to  the  day  named  for  the 
hearing;  and  the  court  may,  upon  cause 
shown,  require  publication  and  posting  of 
the  notice  as  In  original  adjudications,  unless 
the  petitioner  shall  elect  to  proceed  under 
the  statutes  In  force  prior  to  the  act  of 
1905;  and  In  that  case  the  service  must 
in  all  respects  comply  with  the  provisions 
of  such  prior  statutes.  Persons  whose  rights 
may  be  affected  by  the  proposed  change  are 
Indispensable  parties  and  are  entitled  to  per- 
sonal service  under  the  showing  made.  Pub- 
lished notice  to  them  is  not  sufficient.— 
Farmers'  High  Line  Canal  ft  Res.  Co.  v. 
Wolf.   23  A.  670,  131  P.  291. 

(c)  The  court  must  enforce  the  statute, 
and  sua  sponte  require  all  persons  who  may 
be  affected  by  the  change  to  be  notified. — Id. 

(d)  Appearance  by  a  corporation  does 
not  affpct  tjtie  interest  of  tbose  entitled  in 


severalty  to  waters  conveyed  by  the  ditch 
of  such  corporation,  and  such  appearance 
does  not  dispense  Ivlth  the  service  of  notice 
upon  those  so  Interested. — Id. 

§110.    Scope  of  inquiry. 

(a)  The  amount  of  water  to  which  each 
of  the  owners  of  a  mutual  ditch  using  water 
severally  is  entitled,  and  the  right  to  change 
the  point  of  diversion  or  place  of  use,  may 
be  determined  In  one  proceeding;  for  It 
would  avail  the  other  parties  interested  noth- 
ing to  compel  the  petitioner  to  proceed  first 
to  have  his  specific  rights  determined,  and 
then  in  a  separate  proceeding  to  secure  the 
right  to  change  the  point  of  diversion.  It 
is  contrary  to  the  principles  of  equity  and 
good  sense  to  compel  parties  to  engage  In 
two  suits  at  law  or  equity,  when  the  whole 
matter  can  be  determined  In  one;  for  equity, 
as  well  as  good  conscience,  abhors  a  multi- 
plicity of  suits.— Hallet  v.  Carpenter,  37  C. 
30,  86  P.  317. 

(b)  In  a  proceeding  under  c.  124.  Sess. 
Laws  1903,  to  change  the  point  of  diversion 
of  petitioner's  right  to  use  water  from  a 
natural  stream  of  the  state  for  irrigation, 
only  his  right  to  such  change  can  be  de- 
termined, and  not  the  question  of  whether 
a  former  decree,  In  a  proceeding  establish- 
ing the  relative  priority  of  rights  in  which 
all  the  parties  to  this  proceeding  were  par- 
ties, giving  him  the  right  to  such  water,  was 
correct;  such  decree  being  res  judicata  on 
that  point  as  to  them;  neither  can  the  ques- 
tion of  abandonment  be  therein  litigated.— 
Wadsworth  Ditch  Co.  v.  Brown,  39  C.  57,  61. 
88   P.   1060.  ^^     ^ 

(c)  Sess.  Laws  1899,  c.  105,  provide  for 
a  change  of  the  point  of  diversion  of  water 
where  an  adjudication  of  relative  priorities 
has  been  had  under  the  statutes  enacted  for 
that  purpose,  but  does  not  contemplate  the 
determination  of  the  question  of  abandon- 
ment, and  the  presumption  Is  that  such 
rights  continue  in  existence  until  a  court 
of  competent  jurisdiction  in  an  approorlate 
nroceedlne  has  otherwise  determined.— 
Lower  Latham  D.  Co.  v.  Bijou  Irr.  Co.,  41  C. 
212,  93  P.  483.  ^       ^    ^ 

(d)  The  question  what  will  be  the  effect 
of  the  change,  whether  injurious  or  harm- 
less, Is  the  ultimate  fact  to  be  determined 
from  evidence  of  the  conditions  which  have 
previously  prevailed  and  the  conditions 
which  will  ensue  If  the  change  Is  permitted. 
The  opinions  of  witnesses  not  based  upon 
any  facts  or  conditions  in  evidence  will  not 
satisfy  the  rule  nor  make  a  prima  facie  case. 
—Monte  Vista  Canal  Co.  v.  Centennial  Irr. 
D.  Co.,  24  A.  496,  135  P.  981. 

§  111.    Defenses. 

(a)  In  a  proceeding  by  the  owner  of  a 
water  right  under  c.  124,  Sess.  Laws  1903. 
to  change  his  point  of  diversion  to  a  place 
higher  up  the  stream,  the  owner  of  lands 
below  the  original  Intake  cannot  object  to 
such  change  on  the  ground  that  the  owners 
of  lands  between  the  old  and  new  polntp 
of  diversion  have  been  Injuriously  affected 
thereby.— Crlppen  v.  Glasgow.  38  C.  104,  87 
P.  1073.  ^     ^ 

(b)  Whether  there  has  been  an  abandon- 
Bient  of  the  priority  awarded  an  approprlator 
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under  the  statutory  proceedings  is  no  de- 
fense to  a  proceeding  by  such  appropriator  to 
change  his  point  of  diversion,  but  such  ques- 
tion is  a  matter  to  be  settled  in  some  other 
and  appropriate  proceeding. — ^Wadsworth 
Ditch  Co.  V.  Brown,  39  C.  57,  61,  88  P.  1060. 

(c)  In  a  proceeding  to  change  the  point 
of  diversion  of  water,  it  is  no  defense  that 
consumers  in  another  district,  who  are  not 
parties  to  the  proceeding,  would  be  injured 
by  the  change;  for,  such  right,  which  has 
been  obtained  as  the  result  of  an  appropria- 
tion, is  one  of  the  incidents  of  ownership,  in- 
dependent of  sUtute,  and  the  only  limitation 
upon  it  is  that  the  rights  of  others  be  not 
infringed. — Lower  Latham  D.  Co.  v.  Bijou 
Irr.  Co.,  41  C.  212,  215,  93  P.  483. 

(d)  The  statute  under  which  proceedings 
for  change  of  point  of  diversion  are  con- 
ducted does  not  contemplate  the  determin- 
ation of  the  question  of  abandonment  The 
statute  provides  for  changes  of  the  point  of 
diversion  where  an  adjudication  of  relative 
priorities  has  been  had  under  the  statutes 
enacted  for  that  purpose.  The  presumption  is 
that  such  rights  continue  In  existence  until 
a  court  of  competent  jurisdiction  in  an  ap- 
propriate proceeding  has  otherwise  deter- 
mined, and  no  such  determination  has  been 
had  of  the  priority  in  question. — Id. 

(e)  Abandonment  by  petitioners  of  their 
decreed  rights,  is  not  admissible  to  oppose 
their  petition  for  leave  to  change  the  point 
of  diversion  of  such  waters.  Wadsworth 
Ditch  Co.  V.  Brown,  39  C.  57,  88  P.  1060,  and 
Lower  Latham  Ditch  Co.  v.  Bijou  Irr.  Co.,  41 

C.  213,  93  P.  283,  followed  with  reluctance 
and  regret.  Legislation  to  correct  the  evils 
engendered  by  those  decisions  recommended. 
— Farmers'  High  Line  Canal  A  Res.  Co.  v. 
Wolf,  23  A.  570,  131  P.  291. 

§  112.    Issues,  proof  and  variance. 

(a)  The  question  what  will  be  the  effect 
of  the  change,  whether  injurious  or  harm- 
less, is  the  ultimate  fact  to  be  determined 
from  evidence  of  the  conditions  which  have 
previously  prevailed  and  the  conditions 
which  will  ensue  if  the  change  is  permitted. 
The  opinions  of  witnesses  not  based  upon 
any  facts  or  conditions  in  evidence  will  not 
satisfy  the  rule  nor  make  a  prima  facie  case. 
— Monte  Vista  Canal  Co.  v.  Centennial  Irr. 

D.  Co.,  24  A.  496,  135  P.  981. 

(b)  And  the  judge  presiding  is  not  at 
liberty  to  act  upon  his  personal  knowledge. 
—Id. 

§  113.    Presumptions  and  burden  of  proof. 

(a)  It  will  be  presumed  that,  in  a  pro- 
ceeding for  the  adjudication  of  priorities 
to  the  use  of  water  for  irrigation,  one  to 
whom  a  priority  was  awarded  by  the  decree 
filed  the  preliminary  statement  required  by 
the  statute,  and  that  it  stated  the  number 
of  acres  to  be  irrigated. — Bates  v.  Hall, 
44  C.  360,  98  P.  3. 

(b)  It  rests  upon  the  one  demanding  the 
change  to  make  it  appear  that  the  rights  of 
others  will  not  be  affected,  even  though  this 
may  involve  the  proof  of  a  negative. — New 
Cache  la  Poudre  Irr.  Co.  v.  Water  Supply  A 
Storage  Co.,  49  C.  1,  111  P.  610. 

(c)  One  who  petitions  for  leave  to  change 
tjlje  pojnt  of  diversion  of  the  w^ter  to  which 


he  is  entitled  has  the  burden  of  proving 
that  the  change  will  not  injuriously  affect 
the  vested  rights  of  others. — Farmers*  High 
Line  Canal  &  Res.  Co.  v.  Wolf,  23  A.  570, 
131  P.  291. 

(d)  The  burden  of  establishing  that  the 
proposed  change  will  not  injuriously  affect 
the  vested  rights  of  others  is  upon  the  peti- 
tioners. The  protestants  have  not  the  bur- 
den of  establishing  the  contrary. — Monte 
Vista  Canal  Co.  v.  Centennial  Irr.  D.  Co., 
24  A.  496,  135  P.  981. 


§114. 


-  Evidence. 


(a)  When  the  decree  adjudicating  priori- 
ties in  a  district  fails  to  specify  the  number 
of  acres  of  land  to  be  irrigated  from  a  par- 
ticular ditch,  the  omission  may,  in  e  pro- 
ceeding to  change  the  place  of  diversion, 
be  supplemented  by  the  evidence  of  the 
acreage  actually  irrigated  after  the  entry  of 
the  decree.— Bates  v.  Hall,  44  C.  360,  368,  98 
P.  3. 

(b)  And,  if  the  decree  Is  silent  as  to 
this,  that  it  was  intended  to  limit  the  use 
of  the  water  accordingly. — Id. 

(c)  A  practical  test  for  several  years  by 
the  actual  change  desired,  under  the  au- 
thority of  an  injunction  improperly  allowed, 
furnishes  the  most  satisfactory  evidence  pos- 
sible.— New  Cache  la  Poudre  Irr.  Co.  v. 
Water  Supply  A  Storage  Ca,  49  C.  1,  6,  111 
P.  610. 

§115.    Admissibility  of  evidence. 

(a)  Evidence  that  the  petitioner  will,  if 
his  petition  be  allowed,  irrigate  a  greater 
acreage  of  land  and  use  the  water  for  a 
greater  length  of  time  than  before  the 
change,  is  not  to  be  received. — New  Cache  la 
Poudre  Irr.  Co.  v.  Water  Supply  A  Storage 
Co.,  49  C.  1,  111  P.  610. 

(b)  The  size  and  capacity  of  the  various 
ditches  which  may  be  affected  by  the  pro- 
posed  change,  the  volume  of  water  applied 
to  beneficial  uses,  and  the  time  of  its  uso. 
the  place  where,  and  the  acreage  upon  which 
it  was  used,  the  periods  of  non-user  between 
successive  irrigations,  excessive  user,  and 
the  place  and  the  conditions  of  the  use  con- 
templated, after  the  proposed  change  is  ef- 
fected, are  all  admissible  as  bearing  on  the 
effect  that  may  follow  the  change,  notwith- 
standing they  also  tend  to  prove  the  imma- 
terial issue  of  abandonment — Farmers'  Hi  eh 
Line  Canal  A  Res.  Co.  v.  Wolf,  23  A.  570, 
131  P.  291. 

§  116.    Weight  and  sufficiency  of  evidence. 

(a)  Application  was  made  for  leave  to 
change  a  portion  of  the  waters  decreed  to 
the  Clark  A  Wade  ditch,  to  the  Turner  ditch, 
four  miles,  and  the  residue  to  the  Beaver 
Dam  ditch,  seven  miles  higher  up  the  stream 
than  the  headgate  of  the  Clark  &  Wade 
ditch.  The  volume  decreed  to  the  Clark  A 
Wade  ditch  was  the  greater  part  of  the  vol- 
ume of  the  stream,  even  when  water  was 
most  abundant.  Intervening  ditches  had 
been  constructed  and  operated  for  many 
years,  obtaining  always  water  sufficient  to 
mature  the  crops  planted  under  them.  Dur- 
ing the  same  time,  by  reason  of  the  return 
of  the  waters  to  the  stream,  after  use  by 
the  proprietor?  of  the  Intervening  ditches. 
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the  proprietors  of  the  Clark  &  Wade  ditch 
had  always  obtained  a  sufficient  volume  to 
satisfy  their  needs.  The  loss  by  seepage  and 
evaporation  was  large.  It  appeared  that  if 
the  change  proposed  was  permitted  the 
waters  would  be  carried  to  another  valley, 
so  that  there  would  be  no  return;  that  the 
effect  of  this  would  be  to  cast  upon  the 
junior  appropriators,  between  the  Beaver 
Dam  and  the  Clark  &  Wade  ditch,  the  whole 
of  this  loss  by  seepage  and  evaporation,  and 
that  probably  no  water  would  remain  for  the 
intervening  Junior  appropriators.  On  their 
objection  the  application  was  denied.— Vogel 
V.  Minnesota  Canal  A  Res.  Co.,  47  C.  534, 
538.  107  P.  1108. 

(b)  The  evidence  examined  and  held  that 
the  transfer  of  a  volume  of  water  from  the 
original  point  of  diversion  to  a  point  miles 
up  the  stream  was  beneficial  rather  than 
Injurious  to  those  protesting. — Ironstone 
Ditch  Co.  V.  Ashenfelter,  57  C.  31,  140  P. 
177. 

(c)  The  case  ruled  by  the  opinion  in  Iron- 
stone Ditch  Company  v.  Ashenfelter,  57  C. 
31,  140  P.  177.— Moore  v.  Ironstone  Ditch 
Co..  57  C.  47,  140  P.  183. 

(d)  It  appearing  that  petitioners'  ditches 
and  all  others  between  the  two  points  of 
diversion,  had  for  a  long  time  been  sup- 
plied, in  a  large  measure,  by  seepage  waters 
returning  to  the  stream,  held  that  the  change 
proposed  to  a  point  above  the  intake  of 
all  these  ditches  must  necessarily  injure  the 
Protestants. — Farmers*  High  Line  Canal  & 
Res.  Co.  V.  Wolf.  23  A.  570,  131  P.  291. 

(e)  Petitioners,  claiming  to  be  entitled 
to  a  certain  share  of  the  waters  of  an  irrigat- 
ing ditch  known  as  the  Canon  Ditch,  pro- 
duced evidence  sufficient,  prima  facie,  of 
their  title  to  the  volume  of  water  claimed. 
Evidence  was  produced  that  at  an  early 
period  the  individual  consumers  from  a  ditch 
had  incorporated  a  company;  that  in  the 
proceedings  for  the  adjudication  of  pri- 
orities to  the  use  of  water  in  that  district 
the  claim  filed  with  the  referee  was  in  the 
name  of  that  corporation,  and  signed  and 
verified  by  its  president,  and  that  the  ditch 
was  designated,  in  the  decree,  by  the  name 
of  that  corporation.  But  there  was  no  evi- 
dence of  any  conveyance  to  the  corporation, 
and  there  was  definite  proof  that  the  cor- 
porate organization  was  abandoned,  and  no 
stock  ever  Issued  as  representing  an  interest 
In  the  ditch,  or  otherwise.  Held,  not  suffi- 
cient to  dispel  the  prima  facie  case  made 
by  the  petitioners. — Larimer  County  Canal 
No.  2  Irr.  Co.  v.  Poudre  Valley  Res.  Co.,  23 
A.  249,  129  P.  248. 

(f)  The  evidence  examined  and  held  en- 
tirely Insufficient  to  sustain  the  petition. — 
Monte  Vista  Canal  Co.  v.  Centennial  Irr.  D. 
Co.,  24  A.  496,  135  P.  981. 

(g)  Where  it  appears  that  substantial 
injury  must  Inevitably  result  to  those  pro- 
testing, the  fact  that,  by  allowing  the  change, 
many  more  acres  will  be  irrigated  and  many 
more  persons  served,  will  not  avail  to  sup- 
port the  application. — Id. 

§117.    Extent  of  relief. 

(a)  Petitioners  showed  apparent  title  by 
the  general  decree  for  the  district,  adjudicat- 
ing Htie  prjorijjes  to  the  Ufl^  of  fM©?  'or 


irrigation,  to  fifty-six  second-feet.  They  ap- 
plied for  leave  to  change  the  point  of  diver 
sion  of  this  volume  of  water  to  another  ditch 
much  higher  up,  of  greater  capacity  and 
length  than  that  In  which  the  water  had 
previously  been  carried,  and  to  apply  the 
same  to  a  much  larger  area  of  lands  than 
that  ever  previously  irrigated.  No  part  of 
the  water  thus  diverted  would  return  to  the 
stream  above  the  headgates  of  the  appropria- 
tors below  them,  who  were  opposing  their 
application.  It  appeared  that  the  petitioners 
and  Mieir  predecessors  in  title  had  never 
used,  in  the  irrigation  of  their  lands,  more 
than  one-tenth  of  the  volume  adjudicated  to 
their  ditch.  All  the  residue  passed  down  the 
stream  to  consumeirs  below  them.  Held,  that 
only  as  to  the  volume  of  water  necessary  to 
properly  irrigate  the  area  of  lands  which 
had  previously  been  irrigated  from  peti- 
tioner's ditch  should  petitioners  be  allowed 
fche  change. — ^Larimer  County  Canal  No.  2 
Irr.  Co.  V.  Poudre  Val.  Res.  Co.,  23  A.  249, 
129  P.  248. 

§118.    Decree. 

(a)  It  is  no  objection  to  a  decree  au- 
thorizing the  transfer  of  the  point  of  diver- 
sion and  the  place  of  use  of  a  portion  of 
an  appropriation  of  water  that  the  amount 
adjudicated  to  be  transferred  out  of  the  ap- 
propriation is  a  definite  quantity  of  water, 
and  that,  in  times  of  scarcity  or  when  the 
ditch  is  not  receiving  its  full  appropriation, 
the  remaining  consumers  of  water  will  have 
the  amount  to  which  they  are  entitled 
diminished  beyond  what  it  would  be  had  the 
transfer  not  been  made;  for,  in  the  event 
of  the  supply  of  water  becoming  Insufficient 
to  supply  the  appropriation,  the  decree  per- 
mitting the  transfer  will  be  construed  as  per- 
mitting only  such  portion  of  the  appropria- 
tion as  the  amount  transferred  bears  to  the 
whole.— Hallet  v.  Carpenter,  37  C.  30,  34,  86 
P.  317. 

(b)  In  a  proceeding  by  a  stockholder  in 
a  mutual  ditch  company  to  change  his  point 
of  diversion  from  a  natural  stream,  the  de- 
cree provided  that  the  proposed  change 
should  not  be  held  In  any  manner  to  impair 
the  relative  rights  of  the  stockholders;  that 
the  stock  of  the  petitioner  should  still  be 
liable  to  assessment  for  maintaining  the 
ditch,  the  same  as^ before;  that  the  corpora- 
tion should  have  the  same  power  to  enforce 
its  assessments  which  it  previously  had; 
and  that  it  should  have  the  right  to  enforce 
its  by-laws  in  all  cases  against  petitioner, 
including  the  right  to  withdraw  his  appro- 
priation of  water  through  its  headgates. 
when  he  had  no  immediate  use  for  it.  Held, 
that  such  decree  was  in  compliance  with 
c.  124,  Sess.  Laws  1903,  which  provides  that. 
If  it  shall  appear  that  the  rights  of  others 
might  be  injuriously  affected,  the  court  shall 
decree  the  change  upon  terms  and  conditions 
which  would  prevent  such  Injurious  effect; 
and  it  amply  preserves  inviolate  rights  of 
the  company  and  other  stockholders  as 
against  petitioner. — ^Wadsworth  Ditch  Co.  v. 
Brown,  39  C.  57,  64,  88  P.  1060. 

(c)  A  decree  giving  the  width,  depth  and 
grade  of  the  ditch  is  not  void  merely  for  Its 
failure  to  give  its  capacity  in  second  feet, — 
Bat^s  V.  Hall,  44  g.  360,  9?  P.  J, 
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(d)  Nor  for  its  failure  to  specify  the 
area  which  may  be  irrigated  from  the  ditch, 
where  the  preliminary  statement  required 
by  the  statute  contains  the  acreage.  The 
decree  will,  by  intendment  of  law,  be  limited 
to  the  acreage  set  down  in  the  decree. — Id. 

(e)  It  is  error,  in  such  proceeding,  to 
decree  that  the  petitioner  may  change  the 
point  of  diversion  of  a  specified  fraction  of 
the  water  of  the  ditch  without  determining, 
where  this  is  in  question,  what  volume  of 
water  was,  by  a  previous  general  decree, 
awarded  to  such  ditch. — Id. 

(f)  Provision  must  be  made  by  the  de- 
cree to  protect  the  rights  of  third  persons. 
If  the  circumstances  are  such  that  this  is 
impossible,  the  petition  should  be  denied,  e. 
g.:  where  it  appeared  that,  by  the  proposed 
change,  a  junior  appropriator  would  be  de- 
prived of  a  share  of  a  volume  of  water,  the 
result  of  seepage,  it  was  held  error  to  make 
no  provision  against  this. — Id. 

(g)  The  length  of  time  the  petitioner 
may  use  the  water  at  the  new  place  of  diver- 
sion is  not  to  be  settled  by  the  decree  in 
the  special  proceeding  prescribed  by  the  Act 
of  March  27, 1903  (Laws  of  1903,  278),  unless 
it  appears  that,  if  the  decree  be  not  limited 
in  that  respect.  Injury  will  necessarily,  or 
by  reasonable  inference,  result  to  a  third 
person. — Id. 

(h)  An  appropriator  is  not  to  be  allowed 
to  change  the  point  of  diversion  of  the  water 
to  which  he  is  entitled  in  such  a  way  as  to 
injure  other  appropriators;  and  a  decree 
which  is  susceptible  of  a  construction  which 
will  accomplish  such  result,  under  any  view 
of  the  case,  should  be  so  modified  as  to  make 
it  clear  that  this  is  not  its  purpose  or  effect 
The  other  appropriators,  so  possibly  affected 
to  their  injury,  should  not  needlessly  be  left 
to  seek  relief  in  another  proceeding;  but 
their  rights  should  be  settled  and  made  clear 
while  all  parties  are  before  the  court—Lari- 
mer County  Canal  No.  2  Irr.  Co.  v.  Poudre 
Valley  Res.  Co.,  23  A.  249,  129  P.  248. 

(i)  A  decree  granted  under  the  provi- 
sions of  sees.  3226-3231  of  the  Rev.  Stats, 
permitting  a  change  of  point  of  diversion  is. 
in  effect,  a  modification  of  the  general  de- 
cree adjudicating  priorities  in  the  water  dis- 
trict.—Monte  Vista  Canal  Co.  v.  Centennial 
Irr.  D.  Co.,  24  A.  496.  135  P.  981. 

§119,    Effect  of  decree. 

(a)  Permission  to  make  the  proposed 
change  In  no  way  enlarges  the  rights  of 
the  petitioner,  either  as  to  the  volume  of 
water,  or  the  time  of  its  use. — New  Cache  la 
Poudre  Irr.  Co.  v.  Water  Supply  ft  Storage 
Co.,  49  C.  1,  7,  111  P.  610. 

§120.    Appeal 

(a)  In  a  proceeding  to  change  the  point 
of  diversion  of  water,  where  no  special  find- 
ings were  made,  it  will  be  assumed  that  in 
denying  the  application  the  court  found  that 
the  rights  of  other  appropriators  would  be 
Injuriously  affected  thereby,  and  where  there 
is  suflaclent  and  competent  testimony  in  the 
record  to  support  such  finding,  the  judgment 
will  not  be  disturbed  on  appeal.— Baer  Bros. 
Land  ft  C.  Co.  v.  Wilson,  38  C.  101,  88  P. 
265. 

(b)  Petition  tor  leftve  to  chflinge  the  point 


of  diversion  of  certain  waters,  denied  by  the 
district  court  Decree  reversed,  with  direc- 
tions to  determine  the  respective  rights  of 
the  several  petitioners,  upon  the  evidence 
already  heard,  with  the  additional  evidence, 
which  may  be  produced  by  any  party,  and 
to  enter  a  decree  permitting  the  change. — 
Moore  ▼.  Ironstone  Ditch  Co.,  67  C.  47, 140  P. 
183. 

(I)     LOANS  OR  EXCHANGES. 

§1S1.    Statutory  provisions. 

(a)  Sec.  3  of  an  act  in  relation  to  irrl- 
gaUon  (Sees.  Laws  1899,  p.  236),  3rd  Mills' 
Ann.  Stats.  (Revised  Supplement),  sec.  2273c. 
should  be  interpreted  as  neither  adding  to, 
nor  taking  from,  any  rights  which  owners 
of  ditches  and  water  rights  had  before  the 
act  was  passed,  and  if  the  right  to  tempo- 
rarily exchange  or  loan  water  as  therein  pro- 
vided exists  at  all,  it  cannot  be  exercised 
so  as  to  injuriously  affect  the  vested  rights 
of  others. — Fort  Lyon  Canal  Co.  v.  Chew, 
33  C.  392,  81  P.  37. 

(b)  3  Mills'  (Rev.)  Stats.,  sec.  2273c 
provides  that  the  owners  of  irrigation 
ditches  and  water  rights  taking  water  from 
the  same  stream  may  exchange  with  and 
loan  to  each  other,  for  a  limited  time,  water 
to  which  each  may  be  entitled,  for  the  pur- 
pose of  saving  crops,  etc.  Held,  that  such 
provision  only  permits  an  exchange  or  loan 
of  water  under  conditions  which  do  not  In- 
juriously affect  the  vested  rights  of  other 
appropriators,  and  therefore  is  not  in  viola- 
tion of  sec.  6,  art  XVI,  Colo,  const,  declar- 
ing that  the  rights  to  divert  the  unappro- 
priated water  of  any  natural  stream  for  bene- 
ficial uses  shall  never  be  denied,  and  that 
priority  of  appropriation  shall  give  the  better 
right  as  between  those  using  water  for  the 
same  purpose,  etc. — ^Bowman  v.  Virdin,  40  C. 
247,  90  P.  506. 

§  122.    Right  to  exchange  or  loan  in  generaL 

(a)  If  an  owner  of  a  priority  of  right 
to  use  water  for  irrigation  may  temporarily 
exchange  or  loan  It  to  some  other  water- 
right  owner  to  be  used  in  irrigating  other 
land  than  that  for  which  it  was  appropriated. 
It  cannot  be  so  exchanged  or  loaned  as 
to  Injuriously  affect  the  rights  of  other  ap- 
propriators.— Ft.  Lyon  Canal  Co.  v.  Chew, 
33  C.  392,  81  P.  37. 

§  123.    Actions. 

(a)  Where  a  party  claims  the  right  to 
the  use  of  water  under  an  exchange  or  loan, 
as  provided  in  sec.  3,  Sess.  Laws  1899,  p. 
236,  it  Is  incumbent  upon  such  party,  when 
challenged  in  court,  to  affirmatively  show 
that  the  right  claimed  can  be  exercised  with- 
out Interfering  with  or  Impairing  the  rights 
of  others.— Ft.  Lyon  Canal  CJo.  v.  CHiew,  33 
C.  392,  81  P.  37. 

(b)  In  a  suit  brought  by  appropriators 
of  water  to  enjoin  a  water  commissioner 
from  diverting  water  in  a  stream  loaned  to 
subsequent  appropriators  by  prior  appria- 
tors,  such  subdequent  and  prior  appropria- 
tors are  necessary  parties  to  such  suit,  being 
the  real  parties  In  interest,  and  their  ab- 
sence Is  fatal  to  the  validity  of  the  decree 
enjtered  thereii^^  ^or  the  wa|;ey  cppiwi^lpner 
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lias  no  real  interest  in  the  questions  in- 
volved, being  simply  the  agent  designated 
by  law  for  distributing  the  waters  of  his  dis- 
trict, and  it  is  not  any  part  of  his  duty 
to  defend  the  interest  of  such  lenders  and 
borrowers,  any  more  than  it  would  be  his 
duty  to  appear  for  and  defend  the  rights  of 
the  plaintiff.— Squire  v.  Livezey,  36  C.  302, 
86  P.  181. 

(c)  3  Mills'  (Rev.)  Stats.,  sec.  2273c,  pro- 
vides that  the  owners  of  irrigation  ditches 
and  water  rights  taking  water  from  the  same 
stream  may  exchange  with  and  loan  to  each 
other,  for  a  limited  time,  water,  to  which 
each  may  be  entitled,  for  the  purpose  of 
saving  crops,  etc.  ffeld,  that  a  complaint 
is  fatally  defective  in  an  action  to  restrain 
defendants  from  interfering  with  plaintiff 
using  water  loaned  to  him  by  other  appro- 
priators,  which  fails  to  allege  that  the  water 
so  loaned  can  and  will  be  used  by  plaintiff 
without  impairing  the  vested  rights  of  de- 
fendants owning  later  priorities. — Bowman 
V.  Virdin,  40  C.  247,  251,  90  P.  606. 

(J)     PRORATING  WATER. 

§  1S4.    Statutory  provisions. 

(a)  Discussion  of  the  prorate  statute, 
1879,  G.  S.  sec.  1722,  as  to  priorities,  by  a 
court  divided,  on  the  basis  of  the  final  de- 
cision.— ^Farmers*  High  Line  Canal  &  Res. 
Co.  V.  Southworth,  13  C.  Ill,  21  P.  1028. 

(b)  The  most  favorable  view  that  can  be 
taken  of  the  prorating  act  of  1879  is  thaf  in 
times  of  scarcity  of  water  it  may  be  invoked 
to  compel  the  prorating  of  water  among  con- 
sumers having  priorities  of  the  same,  or 
nearly  the  same,  date.  It  cannot  be  so  con- 
strued as  to  interfere  with  the  constitutional 
rights  of  prior  appropriators. — Larimer  ft 
Weld  Irr.  Co.  v.  Wyatt,  23  C.  480,  48  P.  528. 

§125.    Consumers  from  same  ditch. 

(a)  Appropriators  of  water  from  the 
same  stream  through  the  same  ditch  may 
have  different  priorities  of  right  to  the  use 
of  the  water,  and  in  times  of  scarcity  of 
water,  consumers  having  the  earlier  priori- 
ties may  not  be  compelled  to  prorate  the 
water  of  the  ditch  with  other  consumers  hav- 
ing later  priorities  of  rights.— Farmers'  High 
Line  Canal  ft  Res.  Co.  v.  White,  32  C.  114, 
75  P.  415. 

(b)  Plaintiff  granted  a  right  of  way  for 
an  irrigating  canal  over  his  land  under  a 
contract  with  defendant  company,  providing 
that  he  should  have  the  use  of  water  from 
the  canal  in  an  amount  equivalent  to  twenty 
shares  of  the  capital  stock  of  the  company. 
At  the  time  such  contract  was  made,  the 
shares  of  stock  carried  the  right  to  the  use 
of  3.6  cubic  feet  of  water,  subject  to  the 
duty  to  prorate  among  the  stockholders  in 
the  event  of  a  shortage  of  water.  About  ten 
years  later  the  company  purchased  certain 
priorities,  to  which  it  had  no  title  or  claim 
at  the  time  the  above  contract  was  made. 
Held,  that  plaintiff  was  not  entitled  to  an 
absolute  preferential  right  to  the  use  of  3.6 
cubic  feet  of  water,  but  that,  in  a  case  of 
shortage,  it  was  his  duty  to  prorate  with 
other  stockholders,  and  in  doing  so  he  had 
no  right  to  share  In  the  priorities  acquired 
after  the  contract  was  made. — True  v.  Rocky 


Ford  Canal,  Res.  ft  Land  Co.,  36  C.  43,  47. 
85  P,  842. 

§186.  Actions  to  determine  right  to  prorate, 
(a)  The  several  users  of  water  from  a 
ditch  who  acquired  their  rights  by  the  origi- 
nal construction  and  the  first  enlargement 
of  the  ditch,  may  maintain  an  action  against 
the  ditch  company  to  restrain  it  from  com- 
pelling them,  in  times  of  scarcity  when  only 
the  amount  of  water  to  which  the  ditch  is 
entitled  by  reason  of  the  original  construc- 
tion and  the  first  enlargement  is  permitted 
to  flow  in  the  ditch,  to  prorate  the  water 
with  its  stockholders  and  others  using  water 
from  the  ditch,  who  acquired  their  rights,  to 
the  use  of  water  by  later  enlargements  of 
the  ditch.  The  complaint  held  sufficient  to 
state  a  cause  of  action. — Brown  v.  Farmers' 
High  Line  Canal  ft  Res.  Co.,  26  C.  66,  56  P. 
183. 

§1«7.    Parties. 

(a)  The  owners  in  severalty  of  certain 
tracts  of  land  who  acquired  their  several 
rights  to  the  use  of  water  for  irrigation  by 
the  original  construction  and  first  enlarge- 
ment of  a  ditch  are  proper  parties  to  be 
joined  as  plaintiffs  in  such  action,  and  the 
persons  claiming  the  right  to  prorate  are 
necessary  parties  defendant  with  the  com- 
pany.— Brown  v.  Farmers'  High  Line  Canal 
ft  Res.  Co.,  26  C.  66,  56  P.  183. 

(b)  In  an  action  by  consumers  of  water 
from  a  ditch,  claiming  a  prior  right  to  the 
use  of  water  over  other  consumers,  to  pre- 
vent the  pro  rata  distribution  of  the  water 
in  times  of  scarcity,  all  consumers  claiming 
such  priority  of  right  must  be  joined  as 
parties  plaintiff,  or  if  their  consent  thereto 
cannot  be  had,  must  be  made  parties  defend- 
ant, and  all  consumers  alleged  to  have  in- 
ferior rights  must  be  made  parties  defend- 
ant, so  that  the  rights  of  all  consumers  from 
the  ditch  can  be  adjudicated  and  settled  in 
the  one  action.  In  such  action  the  ditch  com- 
pany cannot  represent  water  consumers  who 
are  stockholders  In  the  ditch  company,  and 
the  fact  that  the  ditch  company  answered 
over  after  demurrer  would  not  waive  the 
objection  to  nonjoinder  of  parties. — ^Farmers' 
High  Line  Canal  ft  Res.  Co.  v.  White,  32 
C.  114,  75  P.  415. 

(c)  Consumers  of  water  from  a  ditch 
claiming  a  prior  right  to  the  use  of  the 
water  over  other  consumers  from  the  same 
ditch  and  asking  that  the  carrier  be  re- 
strained from  prorating  the  water  in  times 
of  scarcity  amongst  all  the  consumers  from 
the  ditch,  are  charged  with  the  burden  of 
proof  to  show  by  a  preponderance  of  evi- 
dence that  they  are  entitled  to  the  relief 
asked,  and  should  lay  before  the  court  in 
full  detail,  the  facts  concerning  their  priori- 
ties, the  dates  when  they  attached,  the 
amount  of  water  they  are  entitled  to  receive, 
and  the  same  data  with  respect  to  the  rights 
of  other  consumers  who  are  alleged  to  have 
no  right  to  a  pro  rata  share  in  times  of 
scarcity. — Id. 

§  128.    Complaint. 

(a)  The  complaint  held  sufficient  to  state 
a  cause  of  action.— -Brown  v.  Farmers'  High 
Line  Canal  ft  Res.  Co.,  26  C.  66,  56  P.  183. 
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§129.    Decree. 

(a)  A  decree  against  a  ditch  company 
enjoining  it  from  compelling  plaintiffs  to 
prorate  the  waters  of  the  ditch  in  times  of 
scarcity  with  any  of  the  stockholders  of  the 
ditch  who  hecame  consumers  of  water  for 
the  first  time  subsequent  to  an  enlargement 
of  the  ditch  at  a  specified  time  without  any 
finding  or  statement  in  the  decree  as  to  who 
the  stockholders  are  whose  rights  accrued 
prior  to  that  time,  or  the  amount  of  water 
to  which  they  are  entitled  is  indefinite  and 
defective. — ^Farmers'  High  Line  Canal  ft  Res. 
Co.  V.  White.  32  C.  114.  75  P.  416. 

IIL     DITCHES  AND  RIGHTS  OF  WAY. 
§  130.    Rights  of  way  for  ditch  in  generaL 

(a)  A  right  of  way  for  an  irrigation  ditch 
is  an  easement — a  charge'  or  burden  upon 
the  land  of  one  for  the  benefit  of  another. 
— BUke  y.  Boye.  38  C.  65.  62.  88  P.  470. 

§  131.    Necessity  of  acquisition. 

(a)  Since  the  right  to  the  use  of  water 
cannot  become  vested  until  it  has  become 
appropriated,  and  the  appropriation  cannot 
become  complete  until  the  water  has  been 
applied  to  a  beneficial  use.  and  the  latter 
cannot  be  done  until  a  ditch  has  been  con- 
structed, it  necessarily  follows  that  the  se- 
curing of  a  right  of  way  must  precede  a 
vested  right  to  the  water. — Schneider  v. 
Schneider.  36  C.  618.  622.  86  P.  347. 

§  139.    How  acquired. 

( a)  Sees.  2266. 2257.  Mills'  Ann.  State.,  pro- 
vide for  obtaining  the  use  of  water  and  for  se- 
curing rights  t>f  way  and  are  in  no  sense  pro- 
hibitive, and  have  no  application  to  a  pro- 
ceeding to  condemn  a  right  of  way  for  a 
ditch  to  carry  waste  and  surplus  water  from 
the  end  of  a  ditch  on  another's  land. — 
Schneider  v.  Schneider.  36  C.  518.  86  P.  347. 

(b)  After  title  to  land  has  passed  from 
the  government,  the  land  can  be  burdened 
with  a  right  of  way  for  water  only  by  con- 
sent of  the  owner,  or  by  the  legal  proceed- 
ing provided  by  Mills'  Ann.  Stat.,  sec  2260. 
— Boglino  V.  Glorgetta.  20  A.  338.  78  P.  612. 

(c)  The  right  to  appropriate  the  waters 
of  a  stream  does  not  carry  with  it  the  right 
to  burden  the  lands  of  another  with  a  ditch 
for  the  purpose  of  diverting  the  waters  and 
carrying  them  to  the  place  of  intended  use, 
for  that  cannot  be  done  without  a  grant  from 
the  landowner  or  a  lawful  exercise  of  tho 
power  of  eminent  domain. — Snyder  v.  Colo- 
rado Gold  Dredging  Co..  181  F.  62,  69. 

§  188.    Nature  of  right  of  way  for  ditch. 

(a)  A  perpetual  right  to  the  use  of  water 
from  an  irrigating  ditch,  acquired  or  re- 
served under  a  contract,  constitutes  an  ease- 
ment in  the  ditch,  which  cannot  be  lost 
by  non-user  alone,  short  of  the  period  of  limi- 
tation for  actions  to  recover  real  property. — 
People  ex  rel.  Standart  v.  Farmers'  High 
Line  Canal  &  Res.  Co..  25  C.  202,  64  P.  626. 

(b)  A  perpetual  right  to  have  a  certain 
quantity  of  water  fiow  through  an  Irrigating 
ditch  is  an  easement  in  the  ditch. — Grand 
Val.  Irr.  Co.  v.  Lesher.  28  C.  273,  274.  65  P. 
44. 

(c)  A  right  of  way  for  an  irrigation  ditch 
is  an  easement— a  charge  or  burden  upon 


the  land  of  one  for  the  benefit  of  another. — 
Blake  v.  Boye.  38  C.  65,  62.  88  P.  470. 

(d)  The  perpetual  right  of  a  party  and 
his  heirs  and  assigns  to  have  the  water  for 
his  land  carried  through  a  certain  ditch  is 
an  easement  appurtenant  to  the  land  In 
whosesoever  hands  it  may  be.  so  that,  where 
the  easement  and  plaintiff's  ownership  of  the 
land  are  established,  there  is  the  requisite 
privity  of  estate  to  entitle  the  plaintiff  to 
sue  subsequent  purchasers  of  the  ditch  for 
failure  to  supply  water  to  such  land. — 
Farmers'  High  Line  Canal  A  Irr.  Co.  v.  N. 
H.  Real  Estate  Co..  40  C.  480.  92  P.  290. 

§  184.    Rights  of  way  over  public  domain. 

(a)  By  act  of  congress  a  right  of  way  is 
granted  for  the  construction  of  irrigating 
ditches  upon  the  public  land.  Acte  construed. 
— Tynon  v.  Despain,  22  C.  240,  43  P.  1039. 

(b)  A  ditch  constructed  on  the  public  do- 
main becomes  a  vested  easement  under  the 
act  of  1866.— Id. 

(c)  The  easement  provided  for  in  Rev. 
Stat  U.  S.,  sees.  2339,  2340.  do  not  attach 
to  lands  to  which  title  passed  before  the 
easement  accrued. — Nippel  v.  Forker.  26  C. 
74,  56  P.  577. 

(d)  The  act  of  congress  of  March  3, 1891. 
relating  to  irrigating  ditches  and  reservoirs 
upon  the  public  domain,  applies  only  to  va- 
cant and  unoccupied  land,  and  In  no  way 
affecte  righte  which  had  attached  previous 
to  its  passage.  Nippel  v.  Forker,  9  A.  106, 
47*  P.  766. 

(e)  The  use  of  an  abandoned  river  bed 
on  the  public  land  for  the  purpose  of  turning 
water  into  it  from  a  ditch  to  relieve  the 
ditch  of  an  excessive  fiow  therein,  which  ex- 
cessive fiow  might  have  been  prevented  by 
constructing  and  maintaining  a  suitable 
headgate  at  the  proper  place,  or  for  the  pur- 
pose of  watering  the  appropriator's  live  stock; 
when  his  own  land  furnished  ample  facili- 
ties for  watering  such  stock,  are  not  such 
necessary  uses  as  would  give  the  user  a 
right  of  way  through  the  abandoned  river 
bed  for  conveying  water  as  against  a  subse- 
quent patentee  of  the  land  Including  the 
river  bed.— Boglino  v.  Glorgetta,  20  A.  338, 
78  P.  612. 

(f)  The*  right  conferred  by  U.  S.  Rev. 
State.,  sees.  2339-2340,  upon  appropriators  of 
water,  to  occupy  outeide  public  land  for  the 
purpose  of  conveying  water  to  lands  of  the 
appropriator,  and  to  which  all  subsequent 
patente  to  the  land  across  which  such  right 
of  way  is  acquired  are  subject,  springs  fr^m 
and  is  limited  by  the  necessities  of  the  ap- 
propriator.— Id. 

(g)  Mere  user  of  public  lands,  however 
long  continued,  gives  no  title  as  against  the 
United  Stetes,  and  where  a  party  had  used 
an  old  abandoned  river  bed  on  public  land 
to  convey  water,  but  had  not  acquired  an 
easement  pursuant  to  law,  after  the  Issuance 
of  a  patent  to  the  land  including  the  aban- 
doned river  bed  to  another  party,  the  party 
using  the  river  bed  could  burden  the  land 
with  a  right  of  way  for  water  only  by  con- 
sent of  the  patentee  or  by  proper  legal  pro- 
ceedings.— Id. 

§  185.    How  acquired. 

(a)  The  right  of  way  for  an  irrigating 
ditch  on  the  public  lands  of  the  United  States 
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vests  only  upon  completion  of  the  work  and 
upon  compliance  on  the  part  of  the  canal 
owner  with  the  local  laws,  customs,  etc., 
although  it  attaches  as  the  ditch  is  con- 
structed.—Jarvis  V.  State  Bank  of  Ft  Mor- 
gan, 22  C.  309,  45  P.  605. 

§  136.    Rights  of  patentee  of  land. 

(a)  Appellee  squatted  upon  a  part  of  a 
school  section  in  1871.  In  1873,  appellant's 
ditch  across  the  premises  was  begun.  After 
this,  but  before  completion,  appellee  filed  a 
declaratory  statement  under  the  statute.  In 
1878,  appellee  contracted  for  the  purchase  of 
the  land  from  the  state,  and  in  1885  received 
a  patent.  Held,  appellee  was  not  entitled  to 
damages  for  the  land  taken  for  the  right  of 
way;  and,  further,  that  appellee,  by  the  ac- 
ceptance of  a  patent  reciting  that  it  was 
subject  to  vested  and  accrued  water  rights, 
•  •  •  rights  to  ditches,  etc.,  was  bound 
by  its  terms. — Farmers'  High  Line  Canal  A 
Res.  Co.  V.  Moon,  22  C.  560,  45  P.  437. 

(b)  The  use  of  an  abandoned  river  bed 
on  the  public  land  for  the  purpose  of  turn- 
ing water  into  it  from  a  ditch  to  relieve  the 
ditch  of  an  excessive  flow  therein,  which 
excessive  flow  might  have  been  prevented  by 
constructing  and  maintaining  a  suitable  head- 
gate  at  the  proper  place,  or  for  the  purpose 
of  watering  the  appropriator's  live  stock 
when  his  own  land  furnished  ample  facili- 
ties for  watering  such  stock,  are  not  such 
necessary  uses  as  would  give  the  user  a 
right  of  way  through  the  abandoned  river 
bed  for  conveying  water  as  against  a  subse- 
quent patentee  of  the  land  including  the 
river  bed.— Boglino  v.  Giorgetta,  20  A.  338, 
78  P.  612. 

§  137.    Conveyance  of  right  of  way. 

(a)  Where,  at  the  time  of  the  execution 
of  a  deed  to  a  tract  of  land,  all  rights  of  the 
owners  of  a  ditch  across  the  property  had 
been  terminated  by  the  previous  foreclosure 
and  sale  of  the  land  under  a  trust  deed,  al- 
though they  were  still  operating  the  ditch, 
a  provision  In  the  deed  reserving  therefrom 
"any  and  all  rights  which  may  have  hereto- 
fore been  conveyed  to  such  ditch,"  is  neither 
a  reservation  nor  exception;  and  such  deed 
conveyed  the  fee  to  the  entire  land,  subject 
only  to  the  possible  servitude  of  the  incor- 
poreal ditch  rights.— Burlington  &  Colo.  R. 
Co.  V.  Colo.  Eastern  R.  Co.,  38  C.  95,  99, 
88  P.  154. 

(b)  A.  owned  two  separate  tracts  of  land 
and  constructed  a  ditch  across  one  tract  to 
carry  water  for  the  purpose  of  irrigating 
the  other.  A.  conveyed  both  tracts  to  S.,  but 
by  separate  deeds  and  at  different  times  and 
without  specific  mention  of  the  ditch.  S. 
conveyed  the  tract  irrigated  by  the  ditch  to 
H.,  and  several  years  later  conveyed  the 
land  across  which  the  ditch  was  constructed 
to  plaintiff,  and  H.  conveyed  with  all  appur- 
tenances the  tract  so  irrigated  to  defendant. 
None  of  the  deeds  specifically  mentioned  the 
ditch.  During  the  ownership  of  A.,  S.  and 
H.  the  ditch  was  continuously,  openly  and 
visibly  used  to  irrigate  the  land  passed  to 
defendant.  Held,  that  the  circumstances  sur- 
rounding the  conveyances  raised  a  reason- 
able presumption  that  it  was  the  intention 
of  each  of  the  grantors  to  convey  the  ease- 


ment in  the  ditch,  and  under  such  presump- 
tion defendant  was  the  owner  of  such  ease- 
ment, and  that  it  was  error  to  enjoin  de- 
fendant from  using  the  same. — American 
Nat.  Bank  v.  HoefTer,  18  A.  53,  70  P.  156. 

§138.    Effect  of  condition  subsequent. 

(a)  A  provision  in  a  deed  for  the  right 
of  way  for  a  ditch  that  upon  the  happening 
of  a  certain  contingency,  to  wit,  the  final 
abandonment  of  the  right  of  way  for  the  pur- 
poses therein  set  forth,  then  the  rights 
granted  should  cease  and  revert  to  the  party 
of  the  first  part,  should  be  construed  as  a 
limitation  and  not  as  a  condition  subsequent; 
and,  therefore,  upon  the  happening  of  the 
event  provided,  the  control  and  use  of  the 
land  would  pass  to  the  owner  of  the  fee  with- 
out entry  or  claim. — Burlington  ft  Colo.  R. 
Co.  V.  Colo.  Eastern  R.  Co.,  38  C.  95,  100, 
88  P.  154. 

§139.  Effect  of  grant  of  right  of  way  after 
giving  trust  deed, 
(a)  Where,  after  the  recording  of  a  trust 
deed,  a  subsequent  grantor  of  the  land 
granted  a  right  of  way  for  a  ditch,  after  fore- 
closure of  the  trust  deed  such  easement 
was  terminated  and  the  lands  passed  to  the 
purchaser  free  from  any  rights  of  the  ditch 
owners. — Burlington  A  Colorado  R.  R.  Co.  v. 
Colorado  E.  R.  R.  Co.,  38  C.  95,  88  P.  154. 

§140.    License  to  construct  ditch. 

(a)  A  license  to  construct  an  irrigating 
ditch  over  the  lands  of  another,  becomes, 
when  executed,  irrevocable,  and  confers  an 
easement. — ^Arthur  Irr.  Co.  v.  Strayer,  50  C. 
371,  375,  115  P.  724. 

(b)  An  irrigating  ditch  is  excavated  over 
private  lands  with  the  consent  of  the  land 
owner.  Those  excavating  the  ditch  acquire 
the  absolute  right  to  maintain  and  use  the 
ditch,  as  so  constructed.  The  conveyance  of 
the  land,  over  which  such  ditch  is  in  opera- 
tion, in  no  way  impairs  the  easement. — Id. 

§141.    Effect   of  subsequent   conveyance 

of  land, 
(a)  An  irrigating  ditch  is  excavated  over 
private  lands,  with  the  consent  of  the  land 
owner.  Those  excavating  the  ditch  acquire 
the  absolute  right  to  maintain  and  use  the 
ditch,  as  so  constructed.  The  conveyance  of 
the  land,  over  which  such  ditch  is  in  opera- 
tion, in  no  way  impairs  the  easement. — 
Arthur  Irr.  Co.  v.  Strayer,  50  C.  371,  115  P. 
724. 

§148.  Effect  of  executed  parol  contract  for 
right  of  way. 
(a)  A  parol  contract  whereby  plaintiff 
was  to  construct  a  ditch  through  the  land 
of  defendant  and  both  parties  were  to  have 
the  joint  use  of  the  ditch  for  irrigation  pur- 
poses, was  not  void  under  the  statute  of 
frauds,  but  when  executed,  by  the  construc- 
tion of  the  ditch,  vested  in  plaintiff  an  irre- 
vocable easement  in  the  ditch. — Croke  v.  Am. 
Nat  Bk.,  18  A.  3,  70  P.  229. 

§143.,   Prescriptive  right. 

(a)  In  an  action  to  enjoin  the  defendant 
from  interfering  with  an  irrigation  ditch,  on 
the  ground  that  plaintiff  had  a  prescriptive 
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right  to  maintain  such  ditch  across  the 
farmer's  land,  a  finding  that  there  was  no 
such  prescriptive  right  is  not  necessarily 
inconsistent  with  a  finding  that  plaintiff  had 
the  right  to  maintain  such  ditch  during  that 
particular  irrigation  season. — ^Tew  v.  Powar, 
37  C.  292,  297,  86  P.  842. 

§  144.    Right  of  ditch  to  pass  through  lands  of 
another  in  general 

(a)  In  Colorado,  lands  are  held  in  sub- 
ordination to  the  dominant  right  of  others, 
who  must  necessarily  pass  over  them  to  ob- 
tain a  supply  of  water  to  irrigate  their  own 
lands;  but  whether  this  right  rests  in  grant, 
or  upon  the  statute,  or  in  the  necessities  of 
a  dry  climate,  diverse  opinions  are  expressed 
by  the  several  Judges. — Tunker  v.  Nichols, 
1  C.  551. 

(b)  Irrigation  considered  as  a  climatic 
necessity,  makes  the  right  of  ditch-transit, 
which  is  essential  to  its  enjoyment,  analo- 
gous to  the  case  of  a  way  of  necessity. — Id. 

§  145.    Condemnation  of  right  of  way. 

(a)  A  right  to  convey  water  over  the  land 
of  another  for  the  purpose  of  irrigating  one's 
land  may  be  acquired  under  the  statute 
(Rev.  Stat.  363),  and  such  right  needs  not  a 
grant  from  the  owner  of  the  servient  estate 
to  support  it.  (Gen.  Stats.,  p.  560). — Yunker 
V.   Nichols,   1   C.   551. 

(b)  In  an  action  to  condemn  a  right  of 
way  for  an  irrigating  ditch  to  convey  the 
waste  and  surplus  water  from  the  end  of  a 
ditch  on  defendant's  land,  the  statutory  pro- 
vision for  enlarging  ditches  has  no  applica- 
tion.—Schneider  V.  Schneider,  36  C.  518,  86 
P.  347. 

§146.    Constitutional  and  statutory  pro- 
visions. 

(a)  Sec.  3  of  the- act  of  1881,  Sess.  Laws, 
p.  164,  relating  to  irrigation  ditches,  is  un- 
constitutional so  far  as  it  attempts  to  limit 
or  direct  the  compensation  to  be  paid  to  the 
owner  of  the  land  for  damages. — Tripp  v. 
Overocker,  7  C.  72,  1  P.  695. 

(b)  Sees.  2256,  2257,  Mills'  Ann.  Stats., 
provide  for  obtaining  the  use  of  water  and 
for  securing  rights  of  way  and  are  in  no 
sense  prohibitive,  and  have  no  application 
to  a  proceeding  to  condemn  a  right  of  way 
for  a  ditch  to  carry  waste  and  surplus  water 
from  the  end  of  a  ditch  on  another's  land. 
—Schneider  v.  Schneider,  36  C.  518,  86  P. 
347. 

(c)  The  Colorado  statutes  relating  to 
condemnation  proceedings  under  the  power 
of  eminent  domain,  including  Mills'  Ann. 
Stats.,  sec  1728,  which  gives  the  petitioner 
the  right  to  proceed  with  the  work  on  pay- 
ing the  compensation  awarded  into  court, 
notwithstanding  proceedings  for  review,  is 
applicable  to  proceedings  to  condemn  an  ease- 
ment through  an  existing  ditch  for  irrigation 
purposes,  brought  under  the  statute  of  1881 
(Sess.  Laws  1881,  p.  164).— Broadmoor  Land 
Co.  V.  Curr,  133  F.  37. 

§  147.    Jurisdiction. 

(a)  The  court  has  no  Jurisdiction,  by  an 
order  entered  In  proceedings  to  condemn  a 
way  for  a  ditch  to  quiet  the  title  of  the 
proprietor  thereof  to  waste  water  from  an- 


other ditch,  nor  to  prohibit  the  locking  of  the 
headgate  of  such  other  ditch,  nor  to  au- 
thorize the  petitioner  to  enter  the  lands  of 
the  proprietor  of  the  other  ditch,  in  order  to 
open  the  headgate  thereof,  nor  to  authorize 
the  sheriff  to  enter  upon  such  lands  to  break 
locks  upon  the  headgate  of  such  other  ditch. 
— Tegeler  v.  Schneider,  49  C.  574,  114  P.  288. 

§148.    Defenses  and  objections. 

(a)  In  a  proceeding  to  condemn  land  for 
an  irrigating  ditch,  a  Judgment  theretofore 
rendered  in  a  suit  between  plaintiff  and  de- 
fendant's grantor,  involving  the  right  of 
plaintiff  to  construct  such  ditch  without  first 
obtaining  a  right  of  way  therefor,  cannot  be 
set  up  as  a  plea  of  res  adjudicata, — Schneider 
V.  Schneider,  36  C.  518,  523,  86  P.  347. 

(b)  In  a  proceeding  to  condemn  a  right 
of  way  for  an  Irrigation  ditch,  plaintiff's 
failure  to  prove  that  she  is  the  owner  of  a 
water  right  or  has  made  an  appropriation  of 
water  is  not  a  ground  for  nonsuit,  as  an  ac- 
tion under  the  eminent  domain  act  cannot 
be  converted  into  an  action  to  quiet  title. — 
Id. 

(c)  In  a  proceeding  to  condemn  land  for 
an  irrigation  ditch  to  convey  waste  and  sur- 
plus water  from  the  end  of  a  ditch  on  de- 
fendant's land  to  plaintiffs  land,  the  fact 
that  there  may  be  a  doubt  as  to  whether 
or  not  an  appropriation  of  water  can  be 
made  elsewhere  than  from  the  stream  does 
not  affect  plaintiffs  power  to  condemn  land 
for  such  purpose  as  against  respondent,  as 
the  latter  cannot  raise  a  question  that  does 
not  concern  him  or  which  rests  solely  be- 
tween plaintiff  and  other  appropriators. — Id. 

(d)  In  an  action  to  condemn  a  right  of 
way  for  a  ditch  to  carry  waste  and  surplus 
water  from  the  end  of  a  ditch  on  defendant's 
land  to  plaintiff's  land,  the  various  questions 
which  may  arise  as  to  the  right  to  appro- 
priate such  water  cannot  be  determined,  as 
this  would  necessarily  involve  the  rights  of 
other  appropriators,  who  would  not  be  be- 
fore the  court  In  any  event,  it  is  no  con- 
cern of  the  defendant  as  to  what  becomes 
of  the  surplus  water  after  he  has  used  all 
to  which  he  is  entitled. — Id. 

(e)  Where,  in  an  action  to  condemn  a 
right  of  way  for  a  ditch  to  carry  waste  and 
surplus  waters,  the  petition  and  proof  show 
the  necessity  for  the  use  of  the  water  and 
that  water  is  being  wasted  which  petitioner 
can  obtain,  neither  the  question  of  whether 
or  not  there  is  sufficient  water  for  petitioner's 
use,  nor  whether  or  not  the  plan  is  a  prac- 
ticable or  feasible  one.  can  be  determined 
in  such  proceedings. — Id. 

§149.    Trial  and  judgment. 

(a)  In  proceedings  under  the  act  of  emi- 
nent domain  the  question  of  the  necessity 
or  feasibility  of  the  taking  must  be  tried, 
if  at  all,  by  a  board  of  commissioners  ap- 
pointed by  the  court — Sand  C^eek  Lateral 
Irr.  Co.  V.  Davis,  17  C.  326.  29  P.  742. 

(b)  In  a  proceeding  to  condemn  a  right 
of  way  for  an  irrigating  ditch,  plaintiff  can- 
not be  compelled  to  pay  defendant's  attorney 
fees,  as  the  statute  makes  no  such  pro- 
vision.—Schneider  V.  Schneider,  36  C.  518. 
524,  86  P.  347. 
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§150.  Condexmution  through  lands  of  others 
for  new  channel  of  stream, 
(a)  The  constitution  and  statutes  confer 
upon  private  Individuals  the  power  of  emi- 
nent domain  for  the  right  of  way  for  irriga- 
tion ditches,  but  neither  the  constitution  nor 
any  statute  authorizes  a  private  individual 
to  maintain  a  condemnation  suit  for  the 
benefit  of  himself  and  others  similarly  situ- 
ated and  as  a  trustee  of  the  public  to  take 
lands  belonging  to  still  other  persons  for  an 
artificial  channel  of  a  natural  stream  where 
the  natural  channel  has  been  obstructed  so 
as  to  prevent  water  from  flowing  down  to  the 
ditch  of  such  private  individual. — Ortiz  v. 
Hansen,  35  C.  100,  83  P.  964. 

§151.    Enlargement  of  existing  ditch. 

(a)  In  providing  by  Gen.  Stats.,  sec.  1718, 
that  the  owner  of  an  existing  ditch  upon  or 
across  his  own  land,  or  the  land  of  another, 
shall  not  prohibit  or  prevent  a  third  person 
from  using  and  enlarging  the  same,  the  legis- 
lative Intention  evidently  was  to  render  more 
effective  the  equitable  design  expressed  In 
sec  1716,  providing  that  no  tract  of  Improved 
or  occupied  land  shall,  without  the  written 
consent  of  the  owner,  be  subjected  to  the 
burden  of  two  or  more  irrigating  ditches  con- 
structed for  the  purpose  of  conveying  water 
through  said  property  to  lands  adjoining  or 
beyond  the  same,  when  the  same  object  can 
feasibly  and  practically  be  attained  by  unit- 
ing and  conveying  all  the  water  necessary  to 
be  conveyed  through  such  property  in  one 
ditch.— Tripp  V.  Overocker,  7  C.  72,  1  P.  695. 

(b)  The  statutory  right  to  enlarge  and 
use  the  ditch  of  another  applies  only  to 
such  ditches  as  have  been  constructed 
through  lands  for  the  benefit  of  adjoining 
proprietors,  and  not  to  those  constructed  by 
the  owner  of  land  to  water  his  own  land  ex- 
clusively. Tripp  V.  Overocker,  7  C.  72,  1  P. 
695.  modified.— Downing  v.  More,  12  C.  316, 
20  P.  766. 

(c)  Upon  a  proper  verdict  the  court  may 
authorize  the  petitioner  to  occupy,  enlarge. 
Improve  and  use  the  ditch  in  common  with 
the  original  owner,  but  cannot  require  such 
owner  to  perform  work  or  make  expendi- 
tures for  the  purpose  of  adapting  the  ditch 
to  petitioner's  use.— Sand  Creek  Lateral  Irr. 
Co.  V.  Davis.  17  C.  326,  29  P.  742. 

(d)  By  the  act  of  1881,  improved  or  oc- 
cupied lands  cannot,  under  certain  circum- 
stances, be  subjected  to  the  burden  of  two 
or  more  irrigating  ditches  when  the  same 
object  can  feasibly  and  practicably  be  at- 
tained by  one  ditch;  a  private  ditch  may 
be  enlarged  and  used  in  common  by  dif- 
ferent parties;  and  the  mere  fact  that  an 
irrigating  ditch  is  owned  by  an  Incorporated 
company  does  not  entitle  the  ditch  to  exemp- 
tion from  the  operation  of  the  statute. — Id. 

(e)  Ditches  subject  to  enlargement  and 
Joint  use  under  the  provisions  of  the  statute 
(Gen.  Stats.,  sec.  1716)  are  strictly  private 
ditches.— Junction  Creek  A  N.  D.  D.  ft  I. 
Ditch  Co.  V.  City  of  Durango,  21  C.  194,  40 
P.  356. 

(f)  A  ditch  which  is  used  for  the  car- 
riage of  water  for  hire  to  the  people  gen- 
erally is  quasi  public,  and  a  city  cannot,  by 
condemnation  proceedings,  acquire  a  right 


to  enlarge  and  use  it  in  conjunction  with 
the  ditch  company. — Id. 

(g)  The  provisions  of  sec.  1716,  O.  S., 
that  no  tract  of  Improved  or  occupied  land 
shall,  without  the  written  consent  of  the 
owner,  be  subjected  to  the  burden  of  two 
or  more  Irrigating  ditches,  when,  etc.,  are 
for  the  benefit  of  the  land  owner,  and  cannot 
be  Invoked  by  rival  ditch  companies. — San 
Luis  Land,  Canal  ft  Imp.  Co.  v.  Kenllworth 
Canal  Co.,  3  A.  244,  32  P.  860. 

(h)  The  decree  or  rule  entered  in  this 
case  is  in  accordance  with  the  spirit  and 
letter  of  the  statute. — Id. 

(I)  The  right  to  enlarge  and  use  an 
existing  ditch  passing  through  the  lands  of 
another,  as  granted  by  Laws  1881,  p.  164, 
must  be  exercised  by  complying  with  the 
Colorado  Statutes  relating  to  eminent  do- 
main, and  sec.  1728,  Mills'  Ann.  Stat,  giving 
the  petitioner  the  right  to  proceed  with 
the  work  of  construction  upon  payment  Into 
court  of  the  amount  awarded  by  the  verdict 
and  costs,  whether  a  writ  of  error  is  prose- 
cuted or  not,  applies  to  such  proceeding 
when  removed  from  a  state  to  a  federal 
court — Broadmoor  Land  Co.  v.  Curr,  133 
P.  37. 

§  152.    Natural  stream  as  condnit 

(a)  The  natural  channel  of  a  stream  may 
be  used  as  a  conduit  for  water  brought  from 
another  source. — Oppenlander  v.  Left  Hand 
Ditch  Co.,  18  C.  142,  31  P.  854. 

(b)  Whoever  has  developed  water  from  a 
source  extraneous  to  the  stream  may  dis- 
charge it  into  the  stream,  and,  using  the 
stream  as  a  conduit  withdraw  it  below. — 
Ironstohe  Ditch  Co.  v.  Ashenfelter,  57  C.  31, 
140  P.  177. 

§153.    Recapture  of  amount  carried. 

(a)  An  approprlator  who  uses  the  chan- 
nel of  a  natural  stream  to  convey  the  water 
of  his  appropriation  is  entitled  to  take  from 
the  stream  only  such  volume  as  he  may 
measure,  recapture  from  the  stream,  and  ac- 
tually apply  to  beneficial  uses,  due  allowance 
being  made  for  loss  in  transit  from  the 
point  of  measurement  to  the  point  of  recap- 
ture. What  he  falls  to  so  apply  may  be  dis- 
tributed to  other  appropriators,  according  to 
their  priorities. — Sorenson  v.  Norrell,  24  A. 
470,  135  P.  119. 

§  154.    Extent  and  limitations  of  easement. 

(a)  Where  plaintiff,  under  sec.  48,  c.  18, 
of  the  Rev.  Stat,  of  1868,  upon  a  petition 
asking  for  the  condemnation  of  a  right  of 
way  for  a  ditch,  condemned  a  strip  of  land 
across  defendant's  land,  upon  which  Its 
ditch  was  constructed  and  which  divided  de- 
fendant's land  into  two  parcels,  plaintiff  ac- 
quired merely  a  right  of  way  or  easement 
in  the  strip  of  land,  and  defendant  had  a 
right  of  way  across  said  condemned  strip 
to  conduct  water  from  one  part  of  his  tract 
of  land  to  the  other,  provided  such  right  was 
exercised  by  defendant  so  as  not  in  any 
way  to  interfere  with  the  superior  right  or 
easement  of  plaintiff. — Smith  Canal  or  Ditch 
Co.  V.  Colo.  Ice  ft  Storiige  Co.,  34  C.  485, 
82  P.  940. 

(b)  Under  sees.  2339,  2340,  Rev.  Stats. 
U.  S.,  one  who  has,  in  order  to  fill  an  irrlgat- 
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ing  ditch,  constructed  and  maintained  a  dam 
in  a  stream,  is  entitled,  as  against  one  who 
subsequently  enters  public  land  upon  the 
stream  and  obtains  a  patent  with  the  reserva- 
tions and  conditions  set  down  in  the  statute, 
to  maintain  the  dam  at  the  same  height  as 
previous  to,  and  at  the  time  of,  the  entry 
of  such  lands;  but  he  has  no  right  to  erect 
or  maintain  a  new  dam  so  as  to  impose  a 
greater  servitude  or  burden  upon  such  lands 
than  that  imposed  by  the  previous  structure. 
—Greeley  Irr.  Co.  v.  Van  Trotha,  48  C.  18, 
108  P.  985. 

(c)  If  the  dam  was  originally  so  con- 
structed as  to  go  out  during  flood  times, 
or  with  flash-boards  removable  in  time  of 
high  water,  no  easement  was  thereby  ac- 
quired to  erect  and  maintain  a  solid  and  im- 
movable dam. — Id. 

(d)  The  right  of  the  owner  of  an  irrigat- 
ing ditch,  excavated  over  the  private  lands 
of  another,  extends  to  the  bed  of  the  ditch, 
and  sufficient  ground  on  either  side  to  prop- 
erly operate  the  same,  depending,  neces- 
sarily, in  each  case,  upon  the  particular  cir- 
cumstances and  conditions;  but  he  is  not  en- 
titled to  enlarge  the  servitude  or  subject  the 
lands  to  a  burden  exceeding  that  of  the 
ditch  as  originally  constructed. — Arthur  Irr. 
Co.  V.  Strayer,  50  C.  371,  375.  116  P.  724. 

(e)  As  a  stockholder  in  an  irrigating 
company,  the  plaintiff  had  a  right  to  receive 
therefrom  water  for  the  irrigation  of  his. 
land,  and,  by  long  user,  to  conduct  it  through 
an  open  ditch  located  upon  the  lands  of  an 
individual  defendant  Held,  that  neither 
such  individual  defendant,  nor  the  county, 
nor  the  town  where  the  premises  were  sit- 
uated, was  entitled  to  fill  up  or  obstruct 
or  destroy  the  open  ditch,  substituting  an- 
other device  therefor,  without  the  consent 
of  plaintiff,  after  full  knowledge  on  his  part, 
nor  until  provision  was  made,  satisfactory  to 
plaintiff,  that  the  change  should  not  inter- 
fere with  the  supply  of  the  volume  of  water 
theretofore  enjoyed  by  him,  or  its  distribu- 
tion, and  for  the  maintenance,  in  like  man- 
ner of  the  substituted  device,  and  compensa- 
tion to  plaintiff  of  all  damages  occasioned 
to  him  by  failure  in  such  engagements,  and 
that  the  former  conditions  should  be  re- 
stored if  the  substituted  device  were  found 
inefficient,  or  the  agreement  should  not  be 
complied  with. — Stuart  v.  Jefferson  County, 
25  A.  568,  139  P.  577. 

(f)  An  easement  for  a  ditch  used  in 
diverting  and  carrying  water  covered  by  an 
existing  appropriation  does  not  carry  with  it 
any  right  to  enlarge  the  ditch,  or  to  change 
its  location  or  to  use  it  in  diverting  and 
carrying  a  largely  increased  volume  of  water 
under  a  later  appropriation,  but  is  limited 
to  the  maintenance  and  use  of  the  ditch, 
substantially  as  then  constructed,  for  the 
purpose  of  utilizing  the  existing  appropria- 
tion.— Snyder  v.  Colorado  Gold  Dredging  Co., 
181  P.  62,  70. 

§155.    Changing  course  of  ditch. 

(a)  A  municipality  owning  a  ditch  which 
supplies  water  for  the  irrigation  of  the 
public  parks  and  the  lawns  and  gardens  of 
private  citizens,  has  the  undoubted  right  to 
at  any  time  change  the  line  of  the  ditch 
to  effect  a  more  economical  use  of  the  water. 


— City  ft  County  of  Denver  v.  Walker,  45 
C.  387,  394,  101  P.  348. 


§156. 


—  Entry  on  riparian  lands  to  remove 
obstructions. 


(a)  The  right  to  enter  on  riparian  lands 
above  the  ditch  head  to  remove  obstructions 
which  hinder  the  outlet  from  the  stream  to 
the  ditch  is  recognized,  but  must  be  exer- 
cised so  as  to  do  as  little  damage  as  possible 
to  the  riparian  owners. — Crisman  v.  Hei- 
derer,  5  C.  589. 

§  157.    Right  of  way  as  incumbrance. 

(a)  The  right  of  way  for  an  irrigating 
ditch  is  an  incumbrance  upon  the  land  sub- 
ject to  such  easement — Eriksen  v.  White- 
scarver,  57  C.  409,  142  P.  413. 

§168.    'Constructive  notice  of  easement 

(a)  A  verifled  ditch  statement  filed  with 
the  county  clerk  pursuant  to  Mills'  Ann. 
Stats.,  sees.  2264-2265,  setting  forth  data 
required  by  such  statute,  is  not  constructive 
notice  to  a  bona  fide  purchaser  of  the  land, 
over  which  such  ditch  was  originally  con- 
structed, of  the  existence  of  a  right  of  way 
for  such  ditch,  for  the  reason  that  the  stat- 
ute under  which  the  same  was  filed  had  been 
declared  unconstitutional. — Blake  v.  Boye,  38 
C.  55,  59,  88  P.  470. 

§  159.  Right  to  ditch  as  appurtenant  to  milL 
(a)  A  vested  right  to  the  use  of  water 
for  milling  purposes  carries  with  it  the  ap- 
purtenant right  of  a  right  of  way  for  a 
ditch  through  which  to  divert  the  water  to 
the  place  of  use,  but  it  does  not  carry  with 
it  as  an  appurtenance  a  right  to  the  land 
on  which  the  mill  is  constructed. — Cleary  v. 
Skifflch,  28  C.  362,  65  P.  59. 

§  160.    Ditch  passing  through  dty. 

(a)  The  authority  conferred  by  the  act 
of  1861,  incorporating  Denver,  in  respect  to 
the  control  of  the  streets,  cannot  be  extended 
to  invalidate  the  acquisition  thereafter  by 
ditch  proprietors  of  the  right  of  way  through 
the  lands  which  were  then  a  part  of  the 
public  domain,  and  prior  to  the  acquisition 
of  title  thereto  by  the  city,  although  the 
streets  had  been  previously  laid  out  and 
used. — City  of  Denver  v.  Mullen,  7  C.  345, 
3  P.  693. 

(b)  Where  a  canal  for  the  transportation 
of  water  has  been  lawfully  constructed  and 
used  for  many  years  through  the  territory 
occupied  by  a  city,  the  city  cannot  arbitrarily 
close  the  headgates  of  such  canal  or  compel 
its  owners  to  construct  bridges'  at  its  inter- 
sections with  the  city  streets. — Platte  A  Den- 
ver Canal  A  Milling  Co.  v.  Dowell,  17  C.  376, 
30   P.   68. 

(c)  Where  lands  over  which  an  irrigat- 
ing ditch  had  been  excavated  were  subdi- 
vided and  platted  into  city  lots,  the  lots  sold 
to  many  different  parties,  and  improved  by 
these  with  permanent  structures  and  im- 
provements, located  in  close  proximity  to  the 
ditch,  the  owner  of  the  ditch  knowing  and 
permitting  such  improvements,  without  ques- 
tion or  objection,  for  more  than  ten  years 
after  such  improvements  were  begun,  it  was 
held  that  all  further  question  by  the  ditch 
owner,  as  to  the  right  of  the  several  lot 
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owners  to  maintain  and  enjoy  such  improve- 
ments, was  precluded. — Arthur  Irr.  Co.  v. 
Strayer,  50  C.  375,  115  P.  724. 

(d)  A  ditch  was  constructed  across  the 
public  domain  and  before  the  land  was  in- 
cluded by  the  city  limits,  and  has  been  main- 
tained and  operated  ever  since.  Held,  that 
its  owner  has  a  vested  right  to  the  use  and 
enjoyment  thereof. — ^Platte  A  D.  Canal  A 
Mill.  Co.  V.  Lee,  2  A.  184,  29  P.  1036. 

§  161.    Duty  of  bridging  ditch. 

(a)  A  municipal  corporation  which  ac- 
cepts the  dedication  of  streets,  across  which 
a  .ditch  has  been  previously  located,  takes 
the  same  subject  to  the  prior  rights  of  the 
owners  of  the  ditch.  And  when  the  neces- 
sities of  the  public  require  that  such  ditch 
be  bridged  at  the  street  crossings,  it  is  the 
duty  of  the  city  to  construct  such  bridges 
—City  of  Denver  v.  Mullen,  7  C.  345,  3  P. 
693. 

(b)  The  statute  (M.  A.  S.,  sec.  3962)  re- 
quiring ditch  companies  to  keep  highways 
open  for  safe  and  convenient  travel  is  ap- 
plicable only  to  ditches  constructed  after 
its  enactment,  and  which  cross  the  highway 
or  encroach  so  much  upon  it  as  to  interfere 
with  travel. — Farmers'  High  Line  Canal  A 
Res.  Co.  V.  Westlake,  23  C.  26.  46  P.  134. 

(c)  Under  sec.  38  of  the  act  of  March  9. 
1883  (Laws  1883,  261),  and  the  amendment 
thereof  by  act  of  March  16,  1885  (Laws  1885, 
324,  Rev.  Stat,  sec.  5829),  one  owning  a  ditch 
over  which,  subsequent  to  its  original  con- 
struction, a  public  highway  is  laid  out,  and 
which  by  subsequent  enlargement  acquires 
a  width  exceeding  twenty  feet,  must  main- 
tain, as  part  of  the  highway,  a  bridge  at  such 
point  of  intersection. — People  v.  Farmers' 
High  Line  Canal  A  Res.  Co.,  52  C.  626,  631, 
123   P.   645. 

§  162.    Estoppel  to  deny  easement  of  ditch. 

(a)  A  contract  to  pay  for  water  carried 
by  it  over  his  land  by  the  owner  is  a  recog- 
nition of  the  legal  right'  of  the  ditch  to  cross 
his  land.— Tynon  v.  Despain,  22  C.  240,  245, 
43  P.  1039. 

§  163.    Joint  use  of  ditches. 

(a)  The  owners  of  two  ditches  agreed  to 
construct  one  new  one,  to  carry  the  water 
of  both  the  old  ones.  Construction  by  the 
court  on  the  facts  holding  that  by  the  new 
arrangement  there  was  no  waiver  of  priori- 
ties.—Romlnger  V.  Squires,  9  C.  327,  12  P. 
213. 

(b)  While  as  a  fact  there  may  be  but 
one  ditch,  yet  there  may  be  two  distinct 
legal  entities  therein  which  have  never 
merged  or  become  identical. — Patterson  v. 
Brown  A  Campion  Ditch  Co.,  3  A.  511,  34  P. 
769. 

(c)  Where  a  ditch  is  enlarged  and  ex- 
tended by  a  new  and  different  set  of  pro- 
prietors, the  duty  of  keeping  in  repair  the 
headgate  and  ditch  to  its  original  terminus 
is  upon  both  sets  of  owners — the  expenses 
to  be  adjusted  upon  an  equitable  basis;  but 
beyond  this  the  first  set  of  owners  have  no 
interest  and  no  duty. — Id. 

(d)  The  E.  ditch  company  contracted  in 
writing  with  the  C.  ditch  company  for  the 
latter  company  to  repair  and  enlarge  the  E. 


ditch  so  that  it  would  carry  the  water  of 
both  ditches  to  a  point  at  which  the  C.  com- 
pany would  divert  its  water  and  run  it  sep- 
arately; the  enlarged  ditch  to  be  maintained 
at  joint  expense.  The  C.  company  complied 
with  its  agreement.  No  time  had  been 
specified  in  the  contract:  Held,  that  the  C. 
company  had  assigned  an  easement,  not  re- 
vocable at  the  pleasure  of  the  E.  company,  to 
carry  its  water  through  the  enlarged  ditch 
as  long  as  it  continued  to  be  used  as  a  water 
way. — Chlcosa  Irrig.  D.  Co.  v.  El  Moro  D. 
Co.,  10  A.  276,  50  P.  731. 

(e)  Where  two  parties  by  contract  use  a 
ditch  in  common,  the  water  to  be  divided 
In  proportion  to  the  amount  furnished  to 
the  ditch  by  each,  the  amount  of  water  either 
party  is  entitled  to  withdraw  from  the  ditch 
should  be  determined  by  the  amount  that 
runs  through  the  ditch,  and  not  by  the 
amount  turned  In,  where  the  capacity  of 
the  ditch  at  its  upper  end  Is  greater  than 
that  at  the  lower. — Paterson  v.  Nurnberg,  17 
A.  223,  68  P.  134. 

(f)  Plaintiff  contracted  with  defendant 
to  enlarge  defendant's  ditch  and  to  run 
water  from  his  own  into  defendant's  ditch, 
defendant  to  own  two-thirds  and  plaintiff 
one-third  of  the  ditch,  and  water  fiowing 
therein;  provided  if  either  party  should  fall 
to  furnish  water  In  proportion  to  his  Interest 
he  should  be  allowed  only  an  amount  pro- 
portioned to  the  volume  supplied  by  him. 
Held,  that  the  right  of  either  party  to  water 
In  proportion  to  the  amount  turned  into  the 
ditch  contemplated  the  capacity  of  the  ditch 
to  carry  all  the  water  furnished  by  both, 
and  that  plaintiff  could  not  by  filling  the 
ditch  beyond  his  Interest  so  that  it  would 
not  carry  the  water  defendant  wds  entitled 
to  run  therein  deprive  defendant  of  his  two- 
thirds  interest  in  the  water  flowing  In  the 
ditch.— Id. 

§  164.    Maintenance. 

(a)  Where  the  proprietor  of  an  Irrigat- 
ing ditch  verbally  agreed  that  two  others 
might  use  it  for  conveying  water  to  their 
claims,  if  they  would  help  to  keep  it  up, 
nothing  being  said  as  to  what  or  hpw  much 
they  should  do,  held,  it  was  presumed  that 
each  was  to  do  an  amount  of  work  propor- 
tionate to  his  share  of  the  water  to  be  con- 
veyed through  the  ditch. — Stewart  v.  Austin, 
50  C.  257,  115  P.  516.  . 

§  165.    Actions  to  quiet  title. 

(a)  In  an  action  to  quiet  title  to  the 
right  of  way  for  an  irrigation  ditch,  there 
being  no  evidence  of  the  existence  of  such 
ditch  at  the  time  the  defendants  purchased 
the  land,  and  they  being  without  notice  of 
the  existence  of  such  right  of  way,  the  action 
must  fail.— Blake  v.  Boye,  38  C.  55.  59,  88  P. 
470. 

§  166.  Actions  on  account  of  interference  with 
right  of  way. 
(a)  When  an  alleged  right  of  way  for 
the  carriage  of  water  through  an  irrigating 
ditch  already  constructed  Is  controverted  In 
a  civil  action  under  appropriate  pleadings, 
the  court  may  determine  the  controversy, 
notwithstanding  the  action  is  not  a  proceed- 
ing to  condemn  a  right  of  way  under  the 
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act  of  eminent  domain. — Saint  v.  Guerrerio, 

17  C.  448.  30  P.  336. 

(b)  In  an  action  to  enjoin  the  defend- 
ant from  interfering  with  an  irrigation  ditch, 
on  the  ground  that  plaintifT  had  a  prescrip- 
tive right  to  maintain  such  ditch  across  the 
farmer's  land,  a  finding  that  there  was  no 
such  prescriptive  right  is  not  necessarily  in- 
consistent with  a  finding  that  plaintiff  had 
the  right  to  maintain  such  ditch  during  that 
particular  irrigation  season. — Tew  v.  Powar. 
37  C.  292,  297,  86  P.  342. 

§  187.    Decree. 

(a)  A  plaintiff  had  obtained  an  injunc 
tion  restraining  defendant  from  constructing^ 
an  irrigating  ditch  through  the  land  of  tho 
former.  On  final  hearing  the  injunction  was 
dissolved  and  the  cause  dismissed.  There 
was  nothing  in  the  pleadings  about  sluices 
Held,  that  an  order  of  court  requiring  de- 
fendant to  build  sluices  for  irrigating  water 
wherever  necessary  was  ineffectual  for  any 
purpose  on  account  of  its  uncertainty. — Mc- 
Kenzie  v.  Ballard,  14  C.  426,  24  P.  1. 

(b)  In  an  action  to  enjoin  defendant 
from  interfering  with  plaintiff's  easement  to 
flow  water  through  a  ditch  to  irrigate  cer 
tain  land,  where  the  court  finds  plaintiff  en- 
titled to  use  the  ditch  in  question  to  carry 
water  to  irrigate  the  land  designated,  sub- 
ject however  to  defendant's  rights  to  carry 
water  to  irrigate  certain  other  land,  a  decree 
which  gives  plaintiff  the  right  to  use  the 
ditch  without  regard  to  whether  it  is  being 
used  by  defendant  is  a  departure  from  the 
findings  and  will  be  modified  to  correspond 
with  the  findings. — Croke  v.  Am.  Nat  Bk., 

18  A.  3,  70  P.  229. 

§168.    Decree  regulating  conduct  of  ditch. 

(a)  A  decree  regulating  the  conduct  of 
an  irrigating  ditch,  and  restraining  par- 
ticular invasions  of  the  rights  of  adjacent 
land  owners,  held  sufficiently  certain. — 
Arthur  Irr.  Co.  v.  Strayer,  50  C.  371,  378, 
115  P.  724. 

IV.    PRESCRIPTION. 

§  169.    Nature  and  elements  of  right  to  water 
by  adverse  user. 

(a)  To  establish  a  prescriptive  right'  to 
the  use  of  water  by  adverse  possession  and 
user  for  twenty  years,  the  adverse  user  by 
which  the  right  is  sought  to  be  established 
must  have  been  such  as  to  notify  the  person 
against  whom  it  is  asserted  that  his  water 
was  being  taken  and  used  adversely,  and 
he  must  have  acquiesced  in  such  adverse 
user  and  made  no  claim  to  it  during  the 
period.— Clark  v.  Ashley,  34  C.  285,  82  P.  588. 

(b)  Open,  exclusive,  adverse  and  peace 
able  possession  and  enjoyment  of  a  share 
of  the  waters  of  an  irrigating  ditch  for  over 
thirty  years,  gives  title.— Allen  v.  Swadley, 
46  C.  544,  105  P.  1097. 

(c)  The  use  of  a  specified  volume  of 
water,  only  after  others  entitled  to  waters 
from  the  same  source  have  been  satisfied, 
and  in  full  recognition  of  their  superior 
right,  is  not  adverse  to  such  other  consumers, 
and  as  to  them  confers  no  right;  and  the 
actual  use  by  such  other  consumers,  with 
the  full  recognition  of  their  superior  right. 


for  eleven  years,  of  a  specified  volume  of 
the  water,  confers  upon  them,  respectively, 
a  vested  right  as  to  the  volume  of  water 
so  used. — Crawford  Clipper  Ditch  Co.  v. 
Needle  Rock  D.  Co.,  60  C.  176,  182,  114  P. 
665. 

(d)  So  long  as  there  was  water  enough 
for  both  claimants  the  fact  of  plaintiffs  en- 
joyment of  the  water  for  so  many  years,  and 
the  acquiescence  in  it,  created  no  estoppel 
or  admission  of  priority. — Church  v.  Still- 
well,  12  A.  43,  64  P.  396. 

§170.    User  under  color  of  title. 

(a)  To  support  a  claim  of  right  to  the 
use  of  water  by  adverse  and  exclusive  posses- 
sion and  use  and  payment  of  taxes  for  tlie 
period  of  seven  years  under  color  of  title, 
the  color  of  title  must  be  based  upon  a 
paper  title  conveying  the  water  rights.  Color 
of  title  to  the  use  of  water  from  springs 
based  upon  a  patent  to  the  land  including 
the  springs  cannot  avail  against  one  who 
has  a  decree  awarding  him  the  right  to  the 
use  of  the  water  under  a  prior  appropriation. 
—Clark  V.  Ashley,  34  C.  286,  82  P.  688. 

§171.    Pleading. 

(a)  Plea  of  a  prescriptive  right  to  divert 
and  take  the  waters  of  a  reservoir,  while 
being  afterwards  carried  through  a  canal, 
must  show  the  taking  and  enjoyment  of  the 
waters  of  the  reservoir.  An  averment  that 
the  defendants  had  for  a  long  series  of  years, 
"diverted  water  from  the  canal  without  let 
or  hindrance,  etc.,"  not  averring  that  the 
water  so  diverted  was  water  from  the  reser- 
voir, is  insufllcient. — ^Hackett  v.  Larimer  A 
Weld  Res.  Co.,  48  C.  178, 186,  109  P.  966. 

§172.    Weight  and  sufSdency  of  evidence. 

(a)  Plaintiff  constructed  its  canal  across 
defendant's  land  for  the  purpose  of  canying 
water  diverted  from  a  natural  stream  for 
milling  purposes.  Upon  defendant's  land 
were  certain  springs  the  water  of  which 
flowed  into  plaintiff's  canal,  but  no  active 
steps  were  taken  to  legally  appropriate  the 
water  by  plaintiff.  Defendant  acquiesced  in 
the  use  of  the  water  from  the  springs  by 
plaintiff  when  he  did  not  need  the  water  for 
his  own  use,  but  continued  to  use  the  water 
under  claim  of  ownership  for  domestic,  ir- 
rigation and  other  purposes  whenever  he 
wished.  Held,  that  plaintiff  had  made  no 
valid  appropriation  of  the  water  of  the 
springs  and  acquired  no  rights  by  prescrip- 
tion or  adverse  use  whether  the  water  was 
from  natural  springs  and  flowed  into  plain- 
tifTs  canal  through  natural  channels  or  was 
percolating  water  through  defendant's  land 
gathered  Into  artificial  channels  by  defend- 
ant— Smith  Canal  or  Ditch  Co.  v.  Colo.  Ice 
and  Storage  Co.,  34  C.  486,  82  P.  940. 

(b)  One  who  for  thirty  years  has  en- 
joyed a  particular  share  of  the  waters  of  an 
irrigating  ditch,  making  no  claim  to  any 
greater  share,  and  has  acquiesced  in  the  open 
and  notorious  enjosrment  and  use  of  the  resi- 
due of  the  waters  by  others  during  the  same 
time,  must,  if  he  asserts  that  a  mistake 
occurred  in  the  conveyance  by  which  he  ac- 
quired his  right,  and  that  he  was  entitled 
to  a  greater  share  of  the  water,  make  the 
facta   appear   by   proofi^   sufficiently    clear. 
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direct  and  convincing  to  exclude  all  reason- 
able doubt»  even  though  the  grantor  on  the 
original  deed  has  executed  a  new  conveyance 
reciting  the  mistake.— Allen  v.  Swadley,  46 
C.  666,  105  P.  1100. 

V.    PROCEEDINGS  TO  ESTABLISH,  DETER- 
MINE AND  PROTECT  RIGHTS. 

(A)     ADJUDICATION  OP  PRIORITIES. 

§178.  Statutory  provisions  for  adjudication 
of  priorities, 
(a)  The  purpose  of  the  statute  is  to  pro- 
vide a  method  whereby  the  respective  rights 
of  all  persons  entitled  to  water  for  irriga- 
tion, in  the  water  district,  may  be  de- 
termined In  <me  adjudication.  —  German 
Ditch  ft  Res.  Co..  In  re,  66  C.  252.  139  P.  2. 

§  174.    Nature  of  proceedings. 

(a)  The  statutory  proceeding  to  adjudi- 
cate priorities  is  not  an  ordinary  civil  ac- 
tion; it  is  a  proceeding  aui  generis,  to  which 
the  rules  governing  ordinary  civil  actions 
are  not  always  applicable. — Sterling  Irrig. 
Co.  V.  Downer,  19  C.  595.  36  P.  787. 

(b)  The  proceeding  under  the  statute 
(Rev.  Stat,  c.  72,  art  IV)  to  adjudicate 
priorities,  is  a  special  proceeding,  and  not  a 
civil '  action  under  the  code. — Haines  v. 
Feamley,  61  C.  317, 117  P.  162. 

§  175.    Constitutionality. 

(a)  An  adjudication  of  priorities  under 
the  irrigation  acts  of  1879  and  1881  will  not, 
without  due  process  of  law,  deprive  a  per- 
son of  his  constitutional  or  vested  rights — 
such  as  prior  rights  to  the  use  of  water; 
nor  will  such  rights  be  affected  by  the  lapse 
of  time  so  long  as  they  are  not  actually 
denied,  abridged,  or  interfered  with  by  the 
enforcement  of  the  decree  entered  in  such 
proceedings. — Nichols  v.  Mcintosh,  19  C.  22, 
34  P.  278. 

§  176.    Jurisdiction. 

(a)  The  division  of  a  water  district  by  a 
legislative  act  without  a  saving  clause,  be- 
fore the  final  adjudication  of  priorities  there- 
in, affects  the  subject  matter  of  a  pending 
proceeding  to  adjudicate  priorities,  and  the 
district  court  of  the  proper  county  in  the 
new  irrigation  district  becomes  vested  with 
jurisdiction  to  determine  the  priorities  in 
such  new  district. — Sterling  Irrig.  Co.  v. 
Downer,  19  C.  596.  36  P.  787. 

(b)  The  courts  of  this  state  have  no 
jurisdiction  to  award  priorities  to  the  use 
of  water  to  a  ditch  intended  to  water  lands 
outside  the  state,  although  the  ditch  has 
its  headgate  within  the  state. — Lamson  v. 
Vailes,  27  C.  201,  61  P.  231. 

(c)  The  word  "tributary"  as  used  in  the 
statute  relating  to  water  districts  (Rev. 
Stat.  c.  72.  VII)  includes  all  sources  of 
supply  which  go  to  make  up  the  natural 
stream.  Percolating  waters  finding  their 
way  to  a  stream  are  tributary  thereto. — Ger- 
man Ditch  ft  Res.  Co..  In  re.  56  C.  252.  139 
P.  2. 

(d)  In  the  statutory  proceeding  for  the 
adjudication  of  priorities  the  court  has  no 
authority  to  determine  property  rights  in 
the  ditches,  or  who  is  entitled  to  the  use  of 


water  from  any  ditch. — Central  Trust  Co.  v. 
Culver,  23  A.  317.  1^9  P.  253. 

§  177.    Venue. 

(a)  Where  a  water  district  extends  into 
two  counties  the  act  of  1879  fixes  the  court 
in  which  priorities  are  to  be  tested,  and  that 
jurisdiction  once  acquired  prevents  a  second 
action  in  any  court  of  co-ordinate  power. — 
Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Co., 
22  C.  102,  43  P.  535;  Presbyterian  College 
V.  Poole,  25  C.  50,  52  P.  1103. 

§  178.    Uses  for  which  priority  may  be  decreed. 

(a)  The  irrigation  acts  of  1879  and  1881 
provide  a  system  of  procedure*  for  determin- 
ing the  priority  of  rights  to  the  use  of  water 
for  purposes  of  irrigation  between  owners  of 
ditches,  and  reservoirs  taking  water  from 
the  same  natural  stream,  and  cannot  be  re- 
sorted to  for  the  determination  of  claims 
to  the  use  of  water  for  purposes  not  fairly 
included  in  the  term  "irrigation."— Platte 
Water  Co.  v.  Northern  Colo.  Irr.  Co.,  12  C. 
525,  21  P.  711. 

(b)  The  term  "irrigation"  in  the  legal 
as  well  as  in  the  common  parlance,  denotes 
the  application  of  water  to  lands  for  the 
raising  of  agricultural  crops  and  other 
products  of  the  soil.— Id. 

(c)  An  appropriation  to  fill  a  lake  for 
pisciculture  cannot  be  provided  for  or  recog- 
nized in  a  proceeding  for  the  adjudication 
of  priorities  for  irrigation. — Windsor  Res. 
4b  Canal  Co.  v.  Lake  Supply  D.  Co.,  44  C.  214, 
98  P.  729. 

(d)  A  decree  entered  prior  to  the  taking 
effect  of  the  act  of  July  11,  A.  D.  1903 
(Laws  1903,  c.  130;  Rev.  Stat,  sees.  3280- 
3283),  and  which  assumes  to  award  and 
settle  priorities  to  the  use  of  water  for  pur- 
poses other  than  irrigation,  is  beyond  the 
jurisdiction  of  the  court,  and  void. — Doll  v. 
McEllen,  21  A.  7,  121  P.  149. 

§  179.    Ditches  or  reservoirs  to  whkh  priorities 
may  be  awarded. 

(a)  An  enlargement  of  a  canal  for  irri- 
gation so  as  to  form  a  receptacle  where 
waters  are  temporarily  accumulated  for  im- 
mediate irrigation  is  not  a  reservoir  to  which 
a  priority  can  be  awarded. — Windsor  Res. 
A  Canal  Co.  v.  Lake  Supply  D.  Co.,  44  C.  214, 
98  P.  729. 

(b)  Two  appropriations  are  made  by  the 
same  reservoir  at  different  dates.  It  is  error 
to  decree  the  appropriator  a  priority  as  of 
the  earlier  date  for  the  full  amount  of  the 
two  appropriations. — Id. 

(c)  It  is  error  to  award  two  separate 
reservoirs  priorities  of  the  same  date  and 
capacity,  for  the  same  construction,  and  the 
same  storage  of  water. — Id. 

§180.    Matters  determined. 

(a)  The  court  has  no  jurisdiction  in  a 
statutory  proceeding  for  an  adjudication  of 
priorities  of  right  to  the  use  of  water  to 
determine  the  disputes  between  claimants 
under  the  same  ditch. — Putnam  v.  Curtis,  7 
A.  437,  43  P.  1056. 

(b)  Or  disputes  in  another  water  dis- 
trict.— Sterling  Irrig.  Co.  v.  Downer,  19  C. 
695,  36  P.  787. 

(c)  Decrees  under  the  adjudication  stat- 
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utes  of  Colorado  determine  the  priorities  and 
the  amount  of  appropriations  to  the  several 
ditches  in  the  irrigation  districts  in  which 
such  decrees  are  entered,  and  are  not  in- 
tended to  designate  the  person  or  persons 
entitled  to  the  use  of  water  thus  appropri- 
ated. While  no  ascertainment  is  made  as  to 
who  are  consumers  under  any  particular 
ditch,  necessarily  the  relative  rights  of  ditch 
owners  and  all  consumers  are  detennlned; 
but  this  rule  is  Intended  to  govern  conten- 
tions between  different  ditch  owners  taking 
water  from  the  same  stream,  and  does  not 
determine  the  rights  of  the  consumers  in  a 
ditch  as  between  themselves,  nor  determine 
their  relative  priorities  except  incidentally 
as  against  other  ditch  owners,  nor  does  It 
attempt  to  attach  priorities  to  any  particu- 
lar lands. — O'Neil  v.  Fort  Lyon  Canal  Co., 
39  C.  487.  492,  90  P.  849. 

(d)  Two  appropriations  are  made  by  the 
same  reservoir  at  different  dates.  It  Is  error 
to  decree  the  approprlator  a  priority  as  of 
the  earlier  date  for  the  full  amount  of  the 
two  appropriations. — ^Windsor  Res.  ft  Canal 
Co.  V.  Lake  Supply  D.  Co.,  44  C.  214,  98  P. 
729. 

(e)  The  court  has  no  jurisdiction  to  de- 
termine whether  the  water  appropriated  by 
means  of  one  reservoir  may  be  changed  to 
and  stored  In  another,  nor  whether  different 
owners  of  ditches  or  reservoirs  may  ex- 
change water. — Id. 

(f)  It  is  not  contemplated  by  the  statute 
that  the  statutory  decree  shall  settle  the  own- 
ership of  the  various  ditches,  or  the  rights 
of  the  consumers,  as  between  themselves; 
and  so  far  as  a  decree  in  such  a  proceeding 
assumes  to  do  this,  it  is  ineffectual. — Rollins 
v.  Peamley,  45  C.  319,  323,  101  P.  345;  Park 
V.  Park,  45  C.  347,  354,  101  P.  403. 

(g)  A  finding  in  an  adjudication  decree 
that  an  approprlator  is  entitled  to  a  right 
of  way  for  his  ditch  over  the  lands  of  an- 
other, and  a  decretal  order  based  thereon, 
are  void.— Haines  v.  Feamley,  56  C.  243,  138 
P.  541. 

§  181.    Notice. 

(a)  The  statute  contemplates  an  adjudi- 
cation of  the  rights  of  all  persons  who  claim 
an  appropriation  by  any  means  whatsoever, 
whether  by  ditch,  canal,  reservoir,  or  other- 
wise. The  proceeding  being  regular,  every 
Inhabitant  of  the  district  is  charged  with 
notice  of  it,  and  whether  he  appeared  to  as- 
sert his  claim  or  not,  is  bound  by  the  decree. 
— Broad  Run  Inv.  Co.  v.  Deuel  A  Snyder 
Imp.  Co.,  47  C.  573,  582,  108  P.  755. 

(b)  An  attempt  to  adjudicate  the  prior- 
ities to  the  use  of  water,  under  the  statute, 
without  notice  served  upon  those  who  have 
filed  with  the  clerk  of  the  proper  court  their 
statements  of  claim  to  the  use  of  water  in 
the  same  district  is  not  a  compliance  with 
the  act  of  April  10th,  1905  (Laws  1905,  244. 
Rev.  Stat.  sec.  3289)  or  the  earlier  statutes 
(Rev.  Stat.  sec.  3288).  A  provision  in  a 
decree  given  upon  such  defective  service, 
that  the  priorities  therein  decreed  "do  not 
conflict  with  others  in  the  district,  of  an 
earlier  date,"  is  without  effect  as  to  those 
who  fail  to  participate  in  the  proceeding.— 
German  Ditch  A  Res.  Co.,  In  re,  56  C.  252, 
>39  P.  2.      ' 


§182.    Parties. 

(a)  Any  person  whose  rights  may  be  af- 
fected by  an  adjudication  of  priorities  is  en- 
titled to  be  made  a  party. — Nichols  v.  Mc- 
intosh, 19  C.  22,  34  P.  278. 

§  183.    Evidence. 

(a)  Although  evidence  of  non-user  and 
similar  acts  occurring  before  the  entry  of  a 
decree  of  priorities  to  the  use  of  water  is 
improper  for  the  purpose  of  proving  the 
owner's  right  to  use  a  less  volume  of  water 
than  that  decreed  to  him,  as  well  as  being 
Improper  for  the  purpose  of  showing  the 
element  of  non-user  in  a  subsequent  aban- 
donment, yet  where  there  is  sufficient  legal 
evidence  as  to  the  element  of  non-user  sub- 
sequent to  the  decree,  evidence  of  non-user 
and  similar  acts  by  such  owner  before  the 
decree  is  proper,  and  not  prejudicial,  for  the 
purpose  of  showing  his  Intent  in  not  using 
what  was  awarded  to  him. — Alamosa  Creek 
Canal  Co.  v.  Nelson.  42  C.  140,  147,  93  P.  1112. 

(b)  In  a  statutory  proceeding  to  adjudi- 
cate priorities  to  the  use  of  water,  the  court 
takes  notice  of  all  its  former,  adjudications, 
touching  the  waters  of  the  same  distslct. — 
Doll  V.  McEllen,  21  A.  7,  121  P.  149. 

§184.    Weight  and  sufficiency. 

(a)  The  proof  upon  which  a  claimant  is 
entitled  to  a  decree  in  a  statutory  adjudi- 
cation of  priority  to  the  use  of  water  for  ir- 
rigation is  commented  upon  in  this  case, 
and  the  decree  is  affirmed  upon  the  facts. — 
X.  Y.  Irr.  Ditch  Co.  v.  Buffalo  Creek  Irr.  Co., 
9  A.  438,  49  P.  264;  25  C.  529,  55  P.  720. 

(b)  Before  a  decree  in  favor  of  any  reser- 
voir is  entered,  in  adjudication  proceedings, 
it  should  be  made  to  appear,  inter  alia,  that 
thereby  an  appropriation  of  a  certain  quan- 
tity of  Water  has  been  made. — Windsor  Res. 
A  Canal  Co.  v.  Lake  Supply  D.  Co.,  44  C. 
214,  98  P.  729. 

(c)  The  owner  of  a  ditch,  in  order  to  be 
entitled  to  a  decree  settling  its  priority  must 
show  its  construction,  a  diversion  of  water 
from  the  stream,  the  carriage  of  the  water 
through  the  ditch,  and  a  beneficial  applica- 
tion of  the  water  to  the  land. — ^Weldon  Val, 
Ditch  Co.  V.  Farmers'  Pawnee  Canal  Co.,  51 
C.  545,  119  P.  1056. 

§185.    Modification  of  referee's  report. 

(a)  In  an  adjudication  by  a  referee,  un- 
der the  statute  as  to  priority  of  water  rights, 
the  decree  may  be  modified  for  error  of  the 
referee  in  his  judgment  upon  the  weight  of 
the  testimony. — Dorr  v.  Hammond,  7  C.  79,  1 
P.  693. 

§  186.    Deciiee. 

(a)  A  decree  which  goes  beyond  the 
prayer  of  petition  Is  erroneous. — Doll  v.  Mc- 
Ellen, 21  A.  7,  121  P.  149. 

(b)  A  decree  which  assumes  to  award  a 
priority  to  the  use  of  water  both  for  irri- 
gation and  domestic  purposes,  and  "for 
other  beneficial  uses,"  not  specifying  what 
is  intended  by  the  phrase  quoted,  nor  what 
amount  of  water  the  party  is  entitled  to  for 
either  or  any  of  the  various  purposes  speci- 
fied, is  bad  for  its  uncertainty. — Id. 

(c)  A  decree  which  assumes  to  subordi- 
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nate  a  senior  priority  already  adjudged,  to 
a  junior  priority  in  the  same  district,  both 
relating  to  the  same  water,  will  be  reversed. 
—Id. 

§  187.    Form  and  contents. 

(a)  In  an  adjudication  of  water  rights 
the  failure  of  a  decree  to  number  the  ditches 
as  required  by  statute  is  merely  an  irregu- 
larity and  does  not  make  the  decree  void 
so  as  to  be  subject  to  collateral  attack. — 
Lake  Pork  Ditch  Co.  v.  Haley,  28  C.  513,  67 
P.  158. 

(b)  The  decree  in  adjudication  proceed- 
ings is  required  to  specify,  among  other 
things,  the  amount  of  each  party's  appropri- 
ation and  the  order  in  which  he  is  entitled 
to  enjoy  the  same,  and  to  do  this  the  claims 
of  the  several  parties  must  be  considered  in 
the  same  proceeding;  and,  while  no  ascer* 
tainment  is  made  as  to  who  are  consumers 
imder  any  particular  ditch,  necessarily  the 
relative  rights  of  ditch  owners  and  all  con- 
sumers are  determined. — Combs  v.  Farmers' 
High  Line  Canal  A  Res.  Co.,  38  C.  420,  428, 
88  P.  396. 

(c)  Our  irrigation  statutes  are  in  the  na- 
ture of  police  regulations  to  secure  the  order- 
ly distribution  of  water  for  irrigation  pur- 
poses, and  to  this  end  they  provide  a  system 
of  procedure  for  determining  the  priorities 
of  rights  as  between  carriers.  Priority,  how- 
ever, is  a  relative  term,  and  an  adjudication 
of  priorities  is  the  judicial  determination  of 
the  claims  of  different  parties  to  the  use  of 
water  for  irrigation  within  the  same  district. 
The  decree  is  required  to  specify,  among 
other  things,  the  amount  of  each  party's  ap- 
propriation and  the  order  in  which  he  is  en- 
titled to  enjoy  the  same,  and  to  do  this  the 
claims  of  the  several  parties  must  be  consid- 
ered in  the  same  proceeding;  and,  while  no 
ascertainment  is  made  as  to  who  are  con- 
sumers under  any  particular  ditch,  necessar- 
ily the  relative  rights  of  ditch  owners  and 
all  consumers  are  determined. — Id. 

§139.    Designations  of  persons  entitled. 

(a)  Decrees  under  the  irrigation  acts  of 
1879  and  1881,  determining  the  priorities 
and  amount  of  appropriations  of  the  several 
ditches  in  an  irrigation  district,  are  not  in- 
tended to  designate  the  person  or  persons  en- 
titled to  the  use  of  the  water  thus  appropri- 
ated.— Oppenlander  v.  Left  Hand  Ditch  Co., 
18  C.  142,  31  P.  854;  Woods  v.  Sargent,  43  C. 
268,  95  P.  932. 

g  139.    Amount  of  water  decreed. 

(a)  The  quantity  of  water  actually  ap- 
propriated by  a  party  at  the  date  claimed 
therefor,  and  not  the  capacity  of  his  ditch 
ten  or  twelve  yeArs  afterwards,  should  be 
the  basis  of  the  decree  adjudging  his  prior- 
ity.—Greer  V.  Heiser,  16  C.  306,  26  P.  770. 

(b)  No  one  is  entitled  to  have  a  priority 
adjudged  for  more  water  than  he  has  actu- 
ally appropriated,  nor  for  more  than  he  ac- 
tually needs.  Priority  of  rights  is  limited 
by  each  of  these  considerations. — Nichols  v. 
Mcintosh,  19  C.  22,  34  P.  278;  New  Mercer 
Ditch  Co.  V.  Armstrong,  21  C.  357,  40  P.  989. 

(c)  The  awarding  of  priorities  in  excess 
of  the  water  appropriated  at  the  time,  is 
error.     A  diversion  and  promise  to  use  in 


the  future  will  not  support  such  a  decree. — 
Ft.  Morgan  Land  &  Canal  Co.  v.  So.  Platte 
Ditch  Co.,  18  C.  1,  30  P.  1032. 

(d)  The  same  as  to  reservoirs. — ^Water 
Supply  ft  Storage  Co.  v.  Tenney,  24  C.  344, 
51  P.  505. 

(e)  The  statute  does  not  contemplate 
that  the  same  reservoir  may  be  twice  filled 
in  the  same  year;  and  a  decree  permitting 
it  is,  as  against  a  junior  appropriator,  error. 
— Windsor  Res.  &  Canal  Co.  v.  Lake  Supply 
D.  Co.,  44  C.  214,  98  P.  729. 

(f)  The  court  is  without  authority  to 
decree  to  a  claimant,  unccmditionally,  a 
greater  volume  of  water  than  he  has  already 
actually  applied  to  beneficial  uses. — Drach 
V.  Isola,  48  C.  134,  143,  109  P.  748. 

(g)  The  absolute  right  to  the  use  of 
water  may  lawfully  be  decreed  only  upon 
the  actual  prior  application  thereof  to  a  bene- 
ficial use.  This  Is  the  extent  of  the  court's 
authority. — Crawford  Clipper  Ditch  Co.  v. 
Needle  Rock  D.  Co.,  50  C.  176, 181,  114  P.  655. 

§190.    Entry  of  decree. 

(a)  The  general  decree  adjudicating  the 
priorities  to  the  use  of  water  in  a  district 
is  to  be  entered  in  the  judgment  book.  That 
is  the  best  evidence  of  what  the  decree  was. 
A  paper  found  in  the  office  of  the  clerk  of 
the  court,  purporting  to  be  a  subdivision  of 
a  general  decree  awarding  priorities,  though 
bearing  the  approval  of  the  judge  then  pre- 
siding in  the  court,  does  not  control  the  judg- 
ment book.— Bates  v.  Hall,  44  C.  360,  366,  98 
P.  3. 

§  191.    Construction. 

(a)  The  statement  of  a  claimant  of  water 
filed  in  the  statutory  proceeding  for  adjudi- 
cation of  water  rights  is  admissible  in  evi- 
dence along  with  the  decree  in  the  proceed- 
ing to  enable  the  court  to  interpret  or  con- 
strue the  latter. — New  Mercer  Ditch  Co.  v. 
Armstrong.  21  C.  357,  40  P.  989. 

(b)  A  decree  is  to  be  construed  with  ref- 
erence to  the  other  portions  of  the  record, 
e.  g.:  a  decree  declaring  the  priority  of  a 
certain  ditch  to  the  use  of  a  certain  volume 
of  water,  but  not  specifying  the  acreage  of 
the  lands  irrigated  therefrom,  may  be  sup- 
plemented by  reference  to  the  preliminary 
statements  of  the  ditch  owner. — Bates  v. 
Hall,  44  C.  360,  368,  98  P.  3. 

(c)  In  the  construction  of  a  decree  estab- 
lishing priorities  to  the  use  of  water,  the 
statements  of  claim  upon  which  it  is  based 
may  be  considered,  in  connection  with  the 
record.— Drach  v.  Isola,  48  C.  134,  141,  109 
P.  748. 

(d)  In  a  proceeding  under  the  statute 
(Mills'  Stats.,  sees.  2399-2439;  Rev.  Stats., 
sees.  3276-3320),  the  decree  awarded  to  each 
of  several  ditches  a  volume  of  water  equal 
to  its  carrying  capacity,  but  by  a  proviso, 
limited  the  volume  to  a  designated  number 
of  cubic  feet  per  second  of  time,  until  those 
entitled  thereunder  should  have  increased 
the  area  of  their  cultivated  land,  prescribing 
the  exact  acreage  then  in  cultivation — and 
thereafter  to  a  volume  "in  the  ratio  and  pro- 
portion of  one  cubic  foot  per  second  of  time, 
for  each  forty  acres  of  such  additional 
lands,"  and  with  the  further  proviso  that 
such  increase  of  cultivation  and  use  of  the 
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water  should  be  made  with  reasonable  dili- 
gence. The  decree  was  construed  as  ab- 
solute  as  to  the  volume  which  had  then  been 
applied  to  beneficial  use,  and  interlocutory, 
as  to  the  residue  of  the^  carrying  capacity  of 
the  ditches;  and  it  was  held  that  the  rights, 
if  any,  conferred  by  the  interlocutory  feat- 
ures of  the  decree,  were  necessarily  inchoate; 
that  the  contingent  interests,  so  condition- 
ally awarded,  were  held  in  suspension,  and 
their  existence  or  non-existence,  as  a  com- 
pleted and  perfect  interest,  was  left  to  future 
ascertainment  in  some  appropriate  proceed- 
ing; that  these  inchoate  interests  were  not 
controlled  by  the  rules  which  regulate  the 
loss  of  vested  water  rights  by  abandonment; 
that  the  use  by  the  proprietors  of  one  ditch 
of  the  full  capacity  of  that  ditch,  only  dur- 
ing high  water,  and  in  full  recognition  of 
the  superior  rights  of  the  others,  as  declared 
in  the  absolute  features  of  the  decree,  had 
not  the  effect  to  establish  a  use  under  the 
conditional  provisions  of  the  decree,  super- 
ior to  the  absolute  right  conferred  by  the 
decree  upon  such  other  ditches. — Crawford 
Clipper  Ditch  Co.  v.  Needle  Rock  D.  Co.,  50 
C.  176,  181,  114  P.  656. 

(e)  A  decree  adjudicating  priorities  of 
water  rights  awarded  to  a  ditch  two  prior- 
ities, one  as  priority  No.  40  for  4  cubic  feet 
per  second  as  of  date  May  1,  1874,  another 
as  priority  No.  241  for  4.8  cubic  feet  as  of 
date  April  5,  1882.  Exceptions  to  the  decree 
were  filed  on  the  ground  that  the  evidence 
showed  that  priority  No.  40  was  included  in 
a  priority  awarded  to  another  ditch  and 
that  the  construction  of  the  ditch  was  not 
commenced  until  in  1882.  The  decree  was 
revised  awarding  it  priority  No.  218  for  4.8 
cubic  feet  per  second  as  of  date  April  5, 
1882.  Subsequently  the  owner  of  the  ditch 
conveyed  a  water  right  in  the  ditch  under 
priority  No.  241.  Held,  that  the  priority 
awarded  by  the  revised  decree  covered  the 
same  appropriation  as  was  awarded  priority 
No.  241  in  the  original  decree,  and  the  con- 
veyance of  a  right  under  No.  241  conveyed 
a  right  under  the  revised  decree.—Magill  v. 
Hyatt,  20  A.  524,  80  P.  472. 

(f)  From  the  statement  of  claim  in  the 
proceeding  for  the  general  adjudication  of 
priorities  in  the  water  district  it  appeared 
that  the  land  under  petitioner's  ditch,  and 
intended  to  be  irrigate  therefrom,  was  only 
two  hundred  and  seventy-five  acres.  The 
decree  assumed  to  award  to  them  fifty-six 
cubic  feet  per  second  of  time,  a  volume 
greatly  in  excess  of  what  was  necessary  for 
the  irrigation  of  such  an  area.  Upon  peti- 
tioner's application  to  change  the  point  of 
diversion  of  the  whole  fifty-six  second-feet. 
Held,  that  the  case  called  for  a  construction, 
of  the  original  award  to  petitioner's  ditch, 
and  that,  as  affecting  the  interest  of  appro- 
priators  below  them,  it  gave  the  owners  of 
petitioner's  ditch  only  water  sufficient  to 
irrigate  three  hundred  acres  of  land. — ^Lar- 
imer County  Canal  No.  2  Irr.  Co.  v.  Poudre 
Valley  Res.  Co.,  23  A.  249,  129  P.  248. 

§  192.    Conclusiveness. 

(a)  In  a  proceeding  to  adjudicate  the 
priorities  to  use  of  water  for  irrigating  pur- 
poses, the  determination  by  the  court  of  the 
carrying  capacity  of  a  ditch  is  res  judicata 


and  can  not  be  attacked  in  a  collateral  pro- 
ceeding lifter  the  statutory  time  for  refor- 
mation or  review  in  the  court  of  original 
Jurisdiction  has  expired  and  the  time  for 
appeal  has  elapsed.  A  mistake  of  the  court 
in  computing  the  carrying  capacity  can  not 
be  corrected  in  such  proceeding. — Water  Sup- 
ply A  Storage  Co.  v.  Larimer  ft  Weld  Irr. 
Co.,  24  C.  322,  51  P.  496. 

(b)  A  decree  adjudicating  and  awarding 
priorities  to  the  use  of  water  in  the  statutory 
proceeding  for  that  purpose  is  prima  facie 
evidence  that  appropriations  of  water  for 
purposes  of  irrigation  were  made  of  the 
dates  and  volumes  awarded  the  ditches  by 
the  decree. — Medano  Ditch  Co.  v.  Adams,  29 
C.  317,  68  P.  431. 

(c)  The  volume  of  the  priorities  awarded 
a  ditch  in  a  proceeding  to  adjudicate  prior- 
ities is  res  judicata,  and  the  facts  upon 
which  such  award  was  predicated  cannot 
be  inquired  into  for  the  purpose  of  deter- 
mining whether  or  not  there  has  been  a 
partial  abandonment  of  the  priorities 
awarded.  The  question  of  abandonment 
must  be  limited  to  acts  which  occurred  sub- 
sequent to  the  decree  adjudicating  priorities. 
— Platte  Valley  Irr.  Co.  v.  Central  Trust  Co.. 
32  C.  102.  75  P.  391. 

(d)  Except  as  specially  provided  by  stat- 
ute, or  in  case  of  fraud,  decrees  rendered  in 
statutory  proceedings  under  the  Irrigation 
Act  are  conclusive  upon  the  parties  thereto. 
—Farmers'  Union  Ditch  Co.  v.  Rio  Grande 
Canal  Co.,  37  C.  612.  86  P.  1042. 

(e)  A  decree  rendered  in  a  proceeding 
under  sec.  19,  p.  99,  Sess.  Laws  1879,  and 
the  amendatory  act  of  1881,  Sess.  Laws  1881, 
p.  142 — which  confer  jurisdiction  on  the  dis- 
trict courts  to  adjudicate  the  priorities  of 
water  rights  for  irrigation  in  the  several 
water  districts  of  the  state,  and  which  pro- 
vide for  service  of  notice  upon  all  persons 
interested  as  owners  or  consumers  of  water 
to  appear  at  the  hearings  provided  for 
therein — which  purport  to  settle  all  the  rel- 
ative priorities  of  rights  to  the  use  of  water 
for  irrigation  from  a  natural  stream  in  a 
certain  water  district,  including  the  rights 
of  a  company  organized  as  a  carrier  of  water 
for  hire,  is  conclusive  as  to  the  persons  re- 
ceiving water  from  such  carrier,  for  such 
decree  embodies  the  rights,  not  only  of  the 
carrier,  but  also  the  rights  of  its  consum- 
ers.— Combs  V.  Farmers'  High  Line  Canal 
ft  Res.  Co.,  38  C.  420,  429,  88  P.  396. 

(f)  Mills'  Ann.  Stats.,  sees.  2434,  2435, 
providing  that  after  the  lapse  of  four  years 
from  the  time  of  rendering  a  final  decree 
in  any  water  district,  all  persons  shall  for- 
ever be  barred  from  setting  up  any  claim 
adverse  to  the  effect  of  such  decree,  applies 
to  appropriators  in  different  districts  taking 
water  from  the  same  stream,  and  bars  an 
independent  action  by  any  such  appropriator 
against  another  appropriator  to  determine 
their  relative  rights  after  the  lapse  of  four 
years,  although  the  respective  appropriations 
sought  to  be  readjudicated  were  obtained  in 
separate  statutory  proceedings  In  different 
districts,  and  such  appropriators  were  not 
Joined  In  either  proceeding.— Fort  Lyon  Canal 
Co.  V.  Arkansas  Valley  Sugar  Beet  &  Irr. 
Land  Co.,  39  C.  332,  90  P.  1023. 

(g)  The  volume  of  the  priority  awarded 
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an  irrigation  ditch  in  adjudication  proceed- 
ings is  res  judicata,  and  none  of  the  facts 
upon  which  the  award  is  predicated  can  be 
inquired  into  in  a  collateral,  proceeding 
based  on  abandonment  of  the  priority,  but 
evidence  of  such  abandonment  must  be  lim- 
ited to  acts  of  the  owner  subsequent  to  the 
decree.— O'Brien  v.  King,  41  C.  487,  92  P. 
945. 

(h)  A  statutory  decree  establishing  prior- 
ities to  the  use  of  water  for  irrigation,  is 
res  adjudicata  as  to  the  volume  of  water 
awarded  to  a  particular  ditch,  and  cannot 
be  attacked  collaterally. — Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  C.  140,  144,  93  P. 
1112. 

(i)  Under  Rev.  Stat,  sees.  3313,  3314.  a 
decree  adjudicating  the  priorities  to  the  use 
of  water  for  irrigation  in  one  water  district, 
not  appealed  from,  nor  in  any  manner  as- 
sailed, becomes,  after  the  lapse  of  four  years, 
conclusive  as  to  all  the  ditches  in  the  differ- 
ent districts  of  the  same  irrigation  division. 
Port  Lyon  Canal  Co.  v.  Arkansas  Valley 
Co.,  39  C.  332,  90  P.  1023,  followed.— O'Neill 
V.  Northern  Colorado  Irr.  Co.,  56  C.  545,  139 
P.  636. 

(j)  A  decree  imder  the  statute  (Rev. 
Stat.,  sees.  3276-3306)  adjudicating  the  prior- 
ities to  the  use  of  water  settles  everything 
necessary  to  complete  appropriation  and 
binds  all  those  participating  in  the  proceed- 
ceeding.— Ironstone  Ditch  Co.  v.  Ashenfelter, 
57  C.  31,  140  P.  177. 

(k)  An  adjudication  of  the  rights  of  an 
appropriator  of  water  in  a  certain  water  dis- 
trict cannot  conclude  the  rights  of  individ- 
uals who  were  not  parties  to  the  proceeding. 
—Farmers*  Ind.  Ditch  Co.  v.  Agricultural 
D.  Co.,  3  A.  255,  32  P.  722. 

(1)  The  adjudications  of  priority  under 
the  acts  of  1879  and  1881  are  conclusive  be- 
tween ditches  in  the  same  district,  but  only 
prima  fade  evidence  as  between  ditches  in 
different  districts.— Farmers'  High  Line  Co. 
v.  Greene,  1  D.  L.  N.  259. 


§198. 


-Effect. 


(a)  A  decree  under  the  priorities  act 
does  not  give  the  claimant  the  right  to  water 
which  he  does  not  within  a  reasonable  time, 
apply  to  a  beneficial  use. — New  Mercer  Ditch 
Co.  V.  Armstrong.  21  C.  357,  366,  40  P.  989. 

(b)  Decrees,  under  the  irrigation  acts  are 
res  adjudicata  as  to  the  parties  and  the 
points  involved. — Boulder  &  Weld  County 
Ditch  Co.  V.  Lower  Boulder  D.  Co.,  22  C.  115, 
43  P.  540;  Montrose  Canal  Co.  v.  Loutsen- 
hiser  D.  Co.,  23  C.  233.  48  P.  532;  Louden 
Irr.  Canal  Co.  v.  Handy  Ditch  Co..  22  C.  102, 
43  P.  535;  New  Mercer  Ditch  Co.  v.  Arm- 
strong, 21  C.  357.  40  P.  989. 

(c)  They  are  prima  facie  evidence  as  be- 
tween different  water  districts. — ^Farmers' 
Ind.  Ditch  Co.  v.  Agricultural  D.  Co.,  22  C. 
514,  45  P.  444. 

(d)  The  supreme  court  takes  Judicial 
cognizance  of  the  irrigation  statutes  of  the 
state,  which  provide  that  the  distribution 
of  water  for  irrigation  from  the  natural 
streams  must  be  made  in  accordance  with 
the  decrees  jof  court  in  the  statutory  pro- 
ceeding provided  for.  and  not  otherwise; 
and,  after  such  decrees  are  rendered,  dis- 
tribution of  water  for  irrigation  purposes 


cannot  be,  and  has  not  been,  otherwise 
made;  and  attempted  denials  of  parties  that 
they  have  recognized  such  decrees  or  re- 
ceived their  appropriations  thereunder,  are 
unavailing. — Combs  v.  Farmers'  High  Line 
Canal  ft  Res.  Co.,  38  C.  420,  432,  88  P.  396. 

(e)  The  Colorado  irrigation  statutes  of 
1879  and  1881  do  not  contemplate  a  deter- 
mination of  the  rights  of  the  different  own- 
ers of  a  ditch,  as  between  themselves,  to  any 
particular  quantity  of  water,  but  the  object 
of  these  statutory  proceedings  is  to  deter- 
mine the  relative  priorities  of  the  different 
ditches  in  a  water  district;  and.  therefore, 
parties  cannot  obtain  a  modification  of  a 
decree  entered  in  such  proceedings,  the  ef- 
fect of  which  would  be  to  adjudge  them  to  be 
the  owners  of  a  certain  amount  of  the  aggre- 
gate quantity  of  water  awarded  to  the 
ditches  themselves,  as  against  other  claim- 
ants of  the  same  priority.  Such  rights  must 
be  determined  in  an  appropriate  action 
brought  for  that  purpose. — £]vans  v.  Swan. 
38  C.  92.  88  P.  149.  , 

(f)  All  questions  determined  by  a  de- 
cree, adjudicating  water  priorities,  affirmed 
on  appeal,  are  res  judicata  as  to  a  subse- 
quent suit  against  certain  owners  thereof 
to  enjoin  them  from  taking  more  water  than 
they  are  entitled  to  under  such  decree. — Kerr 
v.  Burns,  42  C.  285,  292,  93  P.  1120. 

(g)  A  statutory  decree  establishing  prior- 
ities to  the  use  of  water  for  irrigation,  con- 
fers no  new  rights,  but  is  merely  evidence  of 
pre-existing  rights,  which  may  be  lost  by 
subsequent  abandonment. — Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  C.  140,  93  P.  1112. 

(h)  A  decree  determining  the  relative 
priorities  of  particular  reservoirs  does  not 
affect  the  rights  even  of  the  parties  thereto, 
in  respect  to  other  reservoirs. — Windsor  Res. 
ft  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  C. 
214,  221.  98  P.  729. 

(i)  Several  appropriations  from  the  same 
stream  were  made  at  different  dates,  all  the 
appropriators  using  the  same  ditch.  A  de- 
cree in  proceedings  under  the  statute, 
awarded  to  these  appropriators  priorities  as 
of  the  date  of  the  first  appropriaUon.  No  ap- 
peal having  been  taken,  or  other  proceedings 
to  question  the  decree,  within  the  statute 
of  limitations,  it  was  held  that  the  decree 
fixed  forever  the  priority  of  the  whole  ap- 
propriation, as  of  the  date  of  that  first  in 
point  of  time,  though  in  fact  all  but  the  first 
were  made  at  a  much  later  date. — Stewart 
V.  Austin.  50  C.  247,  250,  115  P.  516. 

§  194.    Effect  in  other  district. 

(a)  Adjudications  upon  priorities  in  one 
water  district  are  not  conclusive  upon  water 
claimants  in  other  districts,  but  they  are 
made  prima  facie  evidence  until  challenged. 
— Farmers'  Ind.  Ditch  Co.  v.  Agricultural  D. 
Co.,  22  C.  513,  528,  45  P.  444. 

§  195.    Modification. 

(a)  Where  the  relative  priorities  of 
claimants  of  water  for  irrigation  have  once 
been  adjudicated,  such  decree  cannot  later  be 
modified  for  the  purpose  of  establishing  any 
additional  priority  for  water  subsequently 
applied  to  the  land,  to  date  back  to  the  com- 
mencement of  the  construction  of  the  ditch; 
for,  if  such  practice  were  allowed,  decrees 
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could  be  opened  up  from  time  to  time,  with 
the  result  that  the  rights  of  parties  to  the 
use  of  water  for  irrigation,  although  adjudi- 
cated, would  always  be  subject  to  attack; 
and,  in  addition,  appropriators  subsequent 
to  such  decree  would  have  no  protection  in 
their  statutory  rights.— Farmers'  Union 
Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37  C. 
512.  86  P.  1042. 

(b)  The  Colorado  irrigation  statutes  of 
1879  and  1881  do  not  contemplate  a  deter- 
mination, as  between  themselves,  of  the 
rights  of  the  different  owners  of  a  ditch  to 
any  particular  quantity  of  water,  but  the 
object  of  these  statutory  proceedings  is  to 
determine  the  relative  priorities  of  the  dif- 
ferent ditches  in  a  water  district;  and,  there- 
fore, parties  cannot  obtain  a  modification  of 
a  decree  entered  in  such  proceedings,  the 
effect  of  which  would  be  to  adjudge  them  to 
be  the  owners  of  a  certain  amount  of  the 
aggregate  quantity  of  water  awarded  to  the 
ditches  themselves,  as  against  other  claim- 
ants of  the  same  priority.  Such  rights  must 
be  determined  in  an  appropriate  action 
brought  for  that  purpose. — Evans  v.  Swan, 
38  C.  92,  88  P.  149. 

§196.    Conditional  or  interiocutory  decrees. 

(a)  It  seems  that  a  conditional  decree 
is  not  authorized  in  a  statutory  proceeding 
for  an  adjudication  of  priorities  of  right  to 
the  use  of  water  for  irrigation. — Larimer  A 
Weld  Irr.  Co.  v.  Wyatt,  23  C.  480,  48  P.  528. 

(b)  A  conditional  decree  entered  in  an 
adjudication  of  water  rights  is  erroneous, 
but  it  is  not  void  so  as  to  be  subject  to  col- 
lateral attack.— Lake  Pork  Ditch  Co.  v. 
Haley,  28  C.  513,  67  P.  158. 

(c)  A  decree  adjudicating  priorities  to 
the  use  of  water  limited  the  right  to  the  use 
of  water  to  "one  cubic  foot  for  each  60 
acres,"  and  declared  that  "nothing  herein 
shall  be  taken  to  grant  •  •  •  water  to 
any  greater  amount  than  in  said  ratio  and 
proportion,"  and  that  "water  is  only  al- 
lowed to  flow  into  such  ditches,  in  said  ratio 
and  proportion,  as  the  land  under  said 
ditches  shall  be  brought  under  practicable 
cultivation."  Held,  that  the  decree  was  con- 
ditional; that  its  only  effect  was  to  declare 
the  capacity  of  the  ditches,  and  the  volume 
of  water  to  which  the  several  claimants 
would  be  entitled  for  the  future  irrigation 
of  their  respective  lands — conditioned,  how- 
ever, upon  diligence  in  applying  the  water 
to  the  use  for  which  the  appropriation  was 
claimed.  All  other  rights  were  left  inchoate, 
and  only  became  absolute  upon  the  applica- 
tion of  the  water  to  beneficial  uses  within 
reasonable  time,  and  that  whether  a  per- 
fected right  to  the  enjoyment  of  the  water 
had  vested,  was  left  to  be  determined  in 
some  future  appropriate  proceeding. — Drach 
V.  Isola,  48  C.  134,  144,  109  P.  748. 

(d)  In  a  proceeding  to  adjudicate  prior- 
ities, under  the  statute,  the  defendants  were 
decreed  three  and  two-tenths  cubic  feet  of 
water  per  second  of  time.  The  decree  lim- 
ited the  volume  of  water  to  be  used  to  one 
cubic  foot  per  second  of  time  for  each  fifty 
acres,  and  provided  that  the  lands  under 
the  ditches  should  be  brought  under  cultiva- 
tion with  reasonable  diligence.  This  decree 
was  entered  in  1889.    Up  to  and  including 


the  year  1903  the  defendants  had  culUvated 
in  all  only  80  acres.  The  plaintiffs,  who  were 
awarded  junior  appropriations  to  a  much 
larger  volume,  had,  in  the  meantime,  en- 
larged the  area  of  their  cultivation  to  520 
acres.  In  the  autunm  of  1903,  and  the  spring 
of  1904,  defendants  cleared  and  broke  a  large 
acreage  of  new  land,  never  before  irrigated. 
In  June,  1904,  the  water  conmiissioner,  at 
the  instance  of  defendants,  closed  down  the 
plaintiff's  head-gates,  in  order  to  enable  de- 
fendants to  irrigate  this  newly  cleared  land. 
Held,  that  by  reascm  of  their  delays,  the 
inchoate  right  conditionally  granted  to  de- 
fendants by  the  decree  of  1889,  had  never 
vested;  that  they  could  not  be  permitted,  by 
action  taken  after  such  delay,  to  revive  this 
imperfect  and  lapsed  right,  to  the  divestiture 
of  the  rights  which  plaintiffs  had,  by  their 
superior  diligence,  in  the  meantime  acquired 
under  the  same  decree.  Held,  further,  that 
the  use  of  water  in  excess  of  the  volume  al- 
lowed by  the  decree,  during  the  time  of 
high  water  only,  should  not  be  said  to  es- 
tablish a  use  under  the  decree.  And  that  a 
volume  in  excess  of  defendants'  rights,  ob- 
tained by  a  deceit  practiced  upon  the  water 
commissioner,  in  no  manner  impaired  the 
rights  of  the  plaintiffs,  nor  conferred  any 
right  upon  the  defendants. — Id. 

§  197.    Successive  decrees. 

(a)  In  the  adjudication  of  priorities  the 
court  is  not  compelled  to  enter  one  decree, 
but  may  adjudicate  on  different  rights  from 
time  to  time  by  several  decrees. — Water  Sup- 
ply ft  Storage  Co.  v.  Tenney,  24  C.  344,  367. 
51  P.  505. 

§  198.    Void  decree. 

(a)  A  void  decree  adjudicating  priority 
of  water  rights  may,  at  the  suit  of  one  hav- 
ing a  later  decreed  priority,  be  set  aside  and 
its  enforcement  restrained  as  to  all  con- 
sumers of  water  having  adjudicated  prior- 
ities affected  thereby. — Crippen  v.  X.  Y.  Irr. 
D.  Co.,  32  C.  447,  76  P.  794. 

§199.  Distribution  of  water  in  accordance 
with  decree, 
(a)  The  supreme  court  takes  judicial 
cognizance  of  the  irrigation  statutes  of  the 
state,  which  provide  that  the  distribution 
of  water  for  irrigation  from  the  natural 
streams  must  be  made  in  accordance  with 
the  decrees  of  court  in  the  statutory  proceed- 
ing provided  for,  and  not  otherwise. — Combs 
V.  Farmers'  High  Line  Canal  A  Res.  Co., 
38  C.  420,  432,  88  P.  396. 

§800.    E8t<^»pel  to  attack  decree. 

(a)  A  party  to  an  action  to  adjudicate 
and  determine  the  priorities  of  water  rights 
in  a  certain  district  who  submitted  to  the 
adjudication  without  questioning  the  juris- 
diction of  the  court  and  accepted  and  enjoyed 
the  benefits  of  the  decree  for  several  years, 
will  not  be  permitted  to  attack  the  decree 
and  challenge  the  validity  of  the  proceedings 
on  the  ground  that  the  court  had  no  juris- 
diction.—Handy  Ditch  Co.  V.  South  Side  D. 
Co.,  26  C.  333,  58  P.  30. 

(b)  A  party  to  a  proceeding  to  adjudicate 
the  priorities  of  water  rights,  who  submitted 
to  the  adjudication  without  questioning  the 
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Jurisdiction  of  the  court  and  who  accepted 
the  benefit  of  the  decree  awarding  him  a  pri- 
ority and  for  several  years  thereafter  acqui- 
esced in  the  decree  and  enjoyed  Its  benefits, 
will  not  be  permitted  to  attack  the  decree 
on  the  ground  that  the  court  had  no  Jurisdic- 
tion because  the  district  court  of  another 
county  had  acquired  Jurisdiction  by  appoint- 
ing a  referee  to  take  testimony  concerning 
the  adjudication  before  the  court  rendering 
the  decree  had  taken  any  steps  in  the  mat- 
ter.— Consol.  Home  Supply  Ditch  A  Res.  Co. 
y.  New  Loveland  ft  Greeley  Irr.  ft  L.  Co.,  27 
C.  521,  62  P.  364. 

(c)  The  district  court  having  had  Juris- 
diction of  the  subject-matter  of  a  proceeding 
involving  the  adjudication  of  water  rights 
in  a  particular  stream,  a  defendant  therein 
is  estopped  to  assert  for  the  first  time,  in  an 
action  brought  nine  years  later,  that  the 
court  in  the  first  proceeding  was  without  Ju- 
risdiction, on  the  ground  that  the  adjudica- 
tion should,  under  the  statutes,  have  covered 
all  the  priorities  from  such  stream,  where 
defendant  voluntarily  submitted  himself  to 
the  jurisdiction  of  the  court  in  the  first  pro- 
ceeding, and  fully  participated  therein  except 
that  he  objected  to  the  findings  and  decree 
proposed  by  the  referee,  and  appealed  from 
a  Judgment  approving  the  same,  which  was 
later  affirmed,  and  in  addition  received  and 
used  water  under  such  award. — Kerr  v. 
Bums,  42  C.  285,  289,  93  P.  1120. 

§901.    Vacating  decree. 

(a)  On  an  application  under  sec.  2425, 
Mills'  Ann.  Stats.,  for  review  of  a  decree 
adjudicating  water  rights,  the  court  has 
authority  to  vacate  the  decree  pending  the 
determination  of  the  review.  And  where  an 
order  vacating  the  decree  was  entered  and 
the  application  for  review  was  afterwards 
dismissed,  the  court  should  have  re-entered 
the  original  decree.— Peterson  v.  Durkee,  15 
A.  258,  62  P.  370. 

§  203;    Appeal  and  review. 

(a)  The  review  of  water  adjudication 
allowed  by  M.  A.  S.  sec.  2425  must  be  on 
cause  shown.  The  petition  therefor  must 
state  facts  and  not  legal  conclusions. — Crip- 
pen-Lawrence  Inv.  Co.  V.  Burroughs,  27  C. 
155,  60  P.  487. 

(b)  Although  the  statute  gives  a  party 
to  adjudication  proceedings  two  years  within 
which  to  file  a  petition  to  reopen  the  decree, 
his  right  to  do  so  for  cause  existing  at  the 
time  the  decree  was  rendered  is  conditioned 
upon  his  having  at  the  time  made  an  objec- 
tion and  saved  an  exception  to  an  adverse 
ruling  upon  his  objection. — Rio  Grande  Land 
ft  Canal  Co.  v.  Prairie  Ditch  Co.,  27  C.  225,  60 
P.  726. 

(c)  A  party  to  a  proceeding  adjudicating 
priorities  of  water  rights  who  has  notice  of 
the  filing  of  the  referee's  report  and  decree 
thereon,  and  is  given  the  opportunity  to 
present  his  objections  thereto,  if  any,  but 
falls  to  do  so,  is  not  entitled  to  a  review  of 
the  decree,  under  sec.  2425,  Mills'  Ann.  Stats., 
for  causes  that  existed  at  the  time  the  decree 
was  rendered. — Rio  Grande  Land  ft  Canal 
Co.  V.  Prairie  Ditch  Co.,  27  C.  225,  60  P.  726. 

(d)  A  party  to  a  statutory  proceeding  to 
adjudicate  priorities  of  water  rights,  who 


appears  and  files  his  claim  oif  priority,  even 
though  he  offers  no  proof  in  support  of  the 
claim  he  files,  is  concluded  and  bound  by  the 
provisions  of  the  decree  unless  within  the 
two  years'  period  of  limitation  he  applies  for 
a  review.  But  one  not  a  party  to  the  pro- 
ceeding may  establish  his  priorities  in  a 
proper  proceeding  at  any  time  within  four 
years  from  the  date  of  the  decree. — Crippen 
V.  X.  Y.  Irr.  Ditch  Co.,  32  C.  447,  76  P.  794. 
(e)  While  under  the  statute  (Rev.  Stat, 
sec.  3313)  parties  Interested  may  establish 
their  priorities  by  appropriate  action,  within 
four  years  from  the  entry  of  the  general 
decree,  those  designated  in  the  section,  as 
well  as  others,  may  come  in  within  two  years 
by  their  petition  for  review  under  Rev.  Stat, 
sec.  3318.  Broad  Run  Inv.  Co.  v.  Deuel  ft 
S.  Imp.  Co.,  47  C.  573,  108  P.  755,  distin- 
guished.— German  Ditch  ft  Res.  Co.,  In  re, 
56  C.  252,  139  P.  2. 

§908.    Who  may  appeaL 

(a)  The  opening  up  of  a  decree  adjudi- 
cating priorities  of  water  rights  for  reargu- 
ment  or  review  upon  a  petition  filed  under 
sec.  2425,  Mills'  Ann.  Stats.,  does  not  open  It 
for  review  upon  objections  that  may  be  pre- 
sented by  any  parties  thereto,  but  the  review 
will  be  limited  to  objections  of  parties  who 
make  themselves  copetltloners  under  the 
statute,  or  are  brought  in  as  respondents. — 
Rio  Grande  Land  A  Canal  Co.  v.  Prairie  Ditch 
Co.,  27  C.  225,  60  P.  726. 

(b)  Sec.  2427  Mills'  Ann.  Stats.,  relating 
to  appeals  in  proceedings  to  adjudicate  prior- 
ities of  water  rights  authorizes  an  appeal 
from  such  proceedings  only  by  the  parties 
representing  any  ditch,  which  means  the 
owners  or  persons  controlling  the  ditch  and 
does  not  give  an  appeal  to  all  persons  inter- 
ested in  the  ditch  as  water  consumers.  Such 
water  consumers  are  not  entitled  to  an  ap- 
peal because  of  the  failure  of  the  owner 
of  the  ditch  to  perfect  Its  appeal  where  such 
failure  is  due  to  a  mistake  In  the  procedure 
regulating  such  appeal  and  not  from  any 
fraud  or .  Intentional  neglect  of  duty  to  Its 
consumers. — Randall  v.  Rocky  Ford  Ditch 
Co.,  29  C.  430,  68  P.  240. 

§204.    Manner  of  taking  appeaL 

(a)  The  method  of  taking  an  appeal  from 
a  proceeding  adjudicating  priorities  of  water 
rights.  Is  prescribed  by  sec.  2427,  Mills'  Ann. 
Stats.,  and  Is  an  ex  parte  proceeding.  On 
presentation  of  a  statement  by  those  desir- 
ing an  appeal,  if  found  to  fulfill  the  require- 
ment, the  court  makes  an  order,  allowing 
the  appeal  and  fixing  amount  of  appeal 
bond.  An  order  made  at  the  time  of  enter- 
ing the  decree  fixing  a  time  within  which 
an  appeal  might  be  perfected  was  a  nullity, 
and  the  fact  that  an  appeal  was  not  per- 
fected within  the  time  so  fixed  could  not 
affect  parties'  rights  to  appeal,  as  provided 
by  statute.— Daum  v.  Conley,  27  C.  56,  59  P. 
753. 

(b)  The  time  within  which  appellants 
are  required  by  sec.  2429,  Mills'  Ann.  Stats., 
to  file  a  transcript  of  the  record  with  the 
clerk  of  the  appellate  court  begins  with  the 
day  the  appeal  Is  granted. — Id. 

(c)  Where  a  decree  in  a  proceeding  ad- 
judicating water  rights  was  entered  April 
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22,  a  statement  for  appeal  presented  on  July 
13,  following,  was  within  a  reasonable  time. 
—Id. 

(d)  In  an  appeal  from  a  proceeding  ad- 
judicating water  rights,  the  statement  of 
appeal  may  be  verified  by  appellant's  counsel 
upon  good  cause  shown. — Id. 

(e)  In  an  appeal  from  a  statutory  pro- 
ceeding to  adjudicate  priorities  of  water 
rights,  the  provisions  of  the  statute  with 
reference  to  filing  with  the  clerk  of  the 
supreme  court  of  a  transcript  of  the  record 
and  proof  of  service  and  publication  of  a 
certified  copy  of  the  order  allowing  the  ap- 
peal, are  mandatory;  and  if  either  be  not 
filed  within  the  time  specified,  the  appeal 
must  be  dismissed  upon  motion. — Needle 
Rock  Ditch  Co.  v.  Crawford-Clipper  Ditch 
Co.,  32  C.  209,  75  P.  424. 

(f)  Under  the  statutes  (Mills'  Stats., 
sees.  2406,  2428;  Rev.  Stats.,  sec.  3286,  3308), 
the  order  allowing  an  appeal  from  a  decree 
establishing  priorities  to  the  use  of  water, 
must  be  published  in  the  county  in  which 
the  court  sits.  Publication  in  another 
county,  though  one  into  which  the  water  dis- 
trict extends,  will  not  sufilce.  The  doctrine 
of  Wadsworth  Ditch  Company  v.  Brown,  39 

C.  57,  88  P.  1060,  applies  to  an  appeal  from 
a  decree  declaring  priorities,  as  well  as  from 
one  given  In  a  proceeding  to  change  the 
point  of  diversion. — Napier  v.  Glenwood 
Ldght  &  Water  Co.,  49  C.  208,  112  P.  323. 

(g)  One  appealing  from  an  order  made 
in  such  proceeding  must  follow  the  pro- 
visions of  the  statute  even  though  his  com- 
plaint is  directed  not  to  any  award  of  prior- 
ity to  the  use  of  water,  but  to  a  clause  of 
the  decree  assuming  to  establish  in  the 
owner  of  a  certain  ditch  a  way  over  private 
lands  of  the  appellant. — Haines  v.  Feamley, 
51  C.  317,  117  P.  162. 

(h)  An  appeal  attempted  without  refer- 
ence to  these  provisions,  but  imder  the  pro- 
visions of  the  code  must  be  dismissed. — Id. 

§  905.    Limitation  of  time. 

(a)  Construction  of  the  limitation  clauses 
of  the  act.  Two  years,  under  M.  A.  S.,  sec. 
2425,  and  four  years,  under  sec.  2434,  with 
the  holding  that  failure  to  have  filed  claim 
to  priorities,  was  not  fatal  to  suit. — Greer 
V.  Heiser,  16  C.  306,  26  P.  770. 

(b)  Decrees  under  the  irrigation  acts 
cannot,  in  the  absence  of  fraud,  be  impeached 
by  the  parties  bound  after  the  time  limited 
by  the  statute.— Boulder  &  Weld  County  D. 
Co.  V.  Lower  Boulder  D.  Co.,  22  C.  115,  43  P. 
540;  Montrose  Canal  Co.  v.  Loutsenhiser 
Ditch  Co.,  23  C.  233,  48  P.  532;  New  Mercer 

D.  Co.  V.  Armstrong,  21  C.  357,  40  P.  989; 
Child  V.  Whitman.  7  A.  117,  42  P.  601. 

(c)  The  method  of  taking  appeals  from 
proceedings  adjudicating  water  rights  is  reg- 
ulated by  sec.  2427,  Mills'  Ann.  Stats.,  and 
not  by  the  code.  An  appeal  may  be  taken 
within  two  years  from  the  time  a  decree 
is  rendered  In  such  proceeding,  but  not  after- 
wards.— Upper  Platte  &  Beaver  Canal  Co.  v. 
Ft.  Morgan  Res.  &  Irr.  Co.,  27  C.  214,  60  P. 
484. 

(d)  Sec.  2432  Mills'  Ann.  Stats.,  requiring 
proof  of  service  and  publication  of  the  order 
allowing  an  appeal  from  a  proceeding  ad- 
judicating priorities  of  water  rights  to  be 


filed  with  the  clerk  of  the  supreme  court 
within  sixty  days  after  the  order  is  made  is 
mandatory  and  the  supreme  court  cannot 
grant  an  extension  of  time  for  filing  such 
proof,  but  must  dismiss  the  appeal  if  a  mo- 
tion for  that  purpose  is  made  by  appellee 
after  the  expiration  of  the  sixty  days  and 
before  the  proof  is  filed. — Baer  Brothers 
Land  ft  Cattle  Co.  v.  Wilson,  32  C.  500,  77 
P.  245. 

(e)  A  party  to  a  statutory  proceeding  to 
adjudicate  priorities  of  water  rights,  who  ap- 
pears and  files  his  claim  of  priority,  even- 
though  he  offers  no  proof  in  support  of  the 
claim  he  files,  is  concluded  and  bound  by 
the  provisions  of  the  decree  unless  within 
the  two  years'  period  of  limitation  he  ap- 
plies for  a  review.  But  one  not  a  party  to 
the  proceeding  may  establish  his  priorities 
in  a  proper  proceeding  at  any  time  within 
four  years  from  the  date  of  the  decree. — 
Crippen  v.  X.  Y.  Irr.  Ditch  Co.,  32  C.  447, 
76  P.  794. 

(f)  Mills'  Ann.  Stats.,  sees.  2434-2435,  pro- 
viding that  after  the  lapse  of  four  years  from 
the  time  of  rendering  a  final  decree  in  any 
water  district  all  persons  shall  be  forever 
barred  from  setting  up  any  claim  adverse  to 
the  effect  of  such  decree,  applies  to  appropri- 
ators  in  different  districts  taking  water  from 
the  same  stream,  and  bars  an  independent 
action  by  any  such  appropriator  against  an- 
other appropriator  to  determine  their  rel- 
ative rights  after  the  lapse  of  four  years, 
although  the  respective  appropriations 
sought  to  be  readjudicated  were  obtained  in 
separate  statutory  proceedings  in  different 
districts,  and  such  appropriators  were  not 
joined  in  either  proceeding. — ^Fort  Lyon 
Canal  Co.  v.  Ark.  Valley  Sugar  Beet  ft  Irr. 
Land  Co.,  39  C.  332,  337,  90  P.  1023. 

(g)  One  who  is  duly  served  with  notice 
of  the  proceeding,  or  appears  therein  and 
becomes  party  thereto,  is  barred  after  the 
lapse  of  two  years.  If  not  duly  served,  and 
not  appearing,  he  is  barred  after  the  lapse 
of  four  years  from  the  entry  of  the  decree, 
from  asserting  any  claim  or  priority  adverse 
or  contrary  to  the  decree,  unless  in  the  mean- 
time he  has  instituted  the  proceeding  per- 
mitted by  the  sUtute  (Mills'  Stats.,  sec  2434, 
Rev.  Stats.,  sec.  3313).— Broad  Run  Inv.  Co. 
V.  Deuel  ft  Snyder  Imp.  Co.,  47  C.  573,  582, 
108  P.  755. 

(h)  A  decree  assumed  to  adjudicate  the 
priorities  of  certain  parties  to  the  use  of 
water  for  irrigation  in  a  certain  water  dis- 
trict. It  was  given  without  the  statutory 
notice.  Parties  claiming  to  be  entitled  to  the 
use  of  water  in  the  same  district,  and  who 
had  not  appeared  in  such  proceeding,  peti- 
tioned for  review.  Held,  that  only  upon  the 
denial  of  their  petition  did  the  decree  become 
final  as  to  them;  and  an  appeal  within  two 
years  next  ensuing  was  in  time.  Upper 
Platte  Ac.  Co.  v.  Fort  Morgan  Company,  27 
C.  214,  60  P.  484,  distinguished.— German 
Ditch  A  Res.  Co..  In  re,  56.  C.  252,  139  P.  2. 

(i)  Defendant  by  decree  entered  Decem- 
ber 10,  1883,  in  water  district  No.  8,  was 
awarded  a  priority  from  January,  1879. 
PlaintifT,  by  a  decree  entered  October  18th, 
1889.  in  water  district  No.  23  was  awarded  a 
pHortty  from  May  10th,  1879.  Water  distrtct 
No.  23  is  above  water  district  No.  8.  upon 
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the  same  stream,  and  In  the  same  irrigation 
division.  After  the  lapse  of  more  than  four 
years  from  the  entry  of  the  decree  in  district 
No.  8  plaintiff  brought  an  action  to  restrain 
the  officials  of  the  irrigation  division  and 
water  district  No.  23  from  closing  the  head- 
gate  of  his  ditch,  so  as  to  permit  the  water 
of  the  stream  to  flow  down  to  the  head-gate 
of  defendant.  Held,  that  his  action  was 
barred  by  the  statute. — O'Neill  v.  Northern 
Colorado  Irr.  Co..  56  C.  545,  139  P.  536. 

( j)  Where  the  time  for  assailing  a  decree 
adjudicating  priorities,  under  the  statute, 
has  passed  without  appeal,  objection  or  ex- 
ception taken  thereto,  an  attack  thereon  by 
one  who  was  party  to  the  proceeding  must, 
to  be  successful,  be  based  upon  something 
occurring  subsequent  to  the  last  decrees,  and 
upon  issues  properly  joined. — Doll  v.  Mc- 
Ellen,  21  A.  7,  121  P.  149. 

§206.    Petition. 

(a)  A  petition  for  a  review  of  a  decree 
adjudicating  water  rights  under  sec.  2425, 
Mills'  Ann.  Stats.,  must  show  on  its  face 
that  the  parties  are  entitled  to  a  review  by 
reason  of  facts  and  conditions  alleged  there- 
in, which  if  true,  the  decree  should  be  modi- 
fled. — Peterson  ▼.  Durkee,  15  A.  258,  62  P. 
870. 

§»07.    Waiver  or  abandonment  of  right. 

(a)  In  a  proceeding  adjudicating  water 
rights,  a  party  by  applying  for  a  rehearing 
under  the  provisions  of  sec.  2425,  Mills'  Ann. 
Stats.,  does  not  thereby  waive  his  right  to 
an  appeal.— Daum  v.  Conley,  27  C.  56,  59 
P.  753. 

(b)  Where  an  application  for  review  of 
a  decree  adjudicating  water  rights  was  flled 
In  due  time  and  a  referee  was  appointed  to 
take  additional  testimony  and  after  the  ref- 
eree had  qualifled  and  entered  upon  the  dis- 
charge of  his  duties  the  applicants  withdrew 
the  matters  from  his  consideration  and  re- 
quested him  to  recall  his  publication  of  no- 
tice to  take  testimony,  and  at  next  term  of 
court  counsel  for  petitioners  stated  that 
there  was  no  report  to  make  as  petitioners 
had  not  pursued  their  rights  under  the  order 
and  no  further  action  was  taken  in  the  pro- 
ceeding for  more  than  seven  years  when 
petitioners  again  applied  for  the  appointment 
of  a  referee,  petitioners  had  abandoned  their 
rights  to  a  review  by  their  laches  in  failing 
to  prosecute  their  action  as  well  as  by  spe- 
ciflc  abandonment,  and  their  application  was 
properly  dismissed. — Peterson  v.  Durkee,  15 
A.  258,  62  P.  370. 

§208.    Scope  of  inquiry. 

(a)  The  opening  up  of  a  decree  adjudi- 
cating priorities  of  water  rip:hts  for  reargu- 
ment  or  review  upon  a  petition  flled  under 
sec.  2425,  Mills'  Ann.  Stats.,  does  not  open  it 
for  review  upon  objections  that  may  be  pre- 
sented by  any  parties  thereto,  but  the  re- 
view will  be  limited  to  objections  of  parties 
who  make  themselves  copetitloners  under 
the  statute  or  are  brought  in  as  respondents. 
—Rio  Grande  Land  &  Canal  Co.  v.  Prairie 
Ditch  Co.,  27  C.  225,  60  P.  726. 

§  209.    Presumptions. 

(a)  Where  a  decree  in  an  adjudication 
of  water  rights  recites  that  the  consumer 


made  beneflclal  use  of  the  water  diverted 
within  a  reasonable  time  to  the  extent  of 
a  certain  number  of  cubic  feet  per  second 
of  time,  and  that  it  was  entitled  to  the  pri- 
ority by  virtue  of  such  appropriation  as  of  a 
certain  date,  the  presumption  is  and  must 
obtain  that  beneficial  use  was  shown  as  a 
basis  for  the  decree. — O'Nell  v.  Fort  Lyon 
Canal.  Co.,  39  Q.  487,  494,  90  P.  849. 

§210.    Harmless  error. 

(a)  Where  in  an  adjudication  of  water 
rights  an  appropriator  has  been  awarded  all 
to  which  he  is  entitled,  both  as  to  volume 
and  time,  he  cannot  on  appeal  complain  of 
awards  to  others  not  affecting  his  rights, 
though  they  may  have  been  erroneous,  or 
based  on  insufficient  evidence. — Kerr  v.  Dud- 
ley, 26  C.  457.  68  P.  610. 

§211.    ReversaL 

(a)  Where  it  appears  that  a  review  of 
a  decree  adjudicating  water  rights  was  re- 
opened under  sec.  2425,  Mills'  Ann.  Stats., 
and  a  new  decree  rendered  solely  upon  the 
ground  that  some  of  the  parties  had  not 
complied  with  sec.  2265,  Mills'  Ann.  Stats., 
requiring  a  map  and  statement  of  ditch  to 
be  flled,  the  new  decree  will  be  reversed  as 
said  statute  is  unconstitutional  and  void. — 
Rio  Grande  Land  ft  Canal  Co.  v.  Prairie 
Ditch  Co.,  27  C.  225,  60  P.  726. 

§212.    Proceedings   on  reversal   and   re- 
mand. 

(a)  Where  on  appeal  from  a  decree  ad- 
judicating priorities  of  water  rights,  the 
decree  was  reversed  and  remanded  with  the 
privilege  to  the  parties  to  introduce  further 
evidence  if  they  chose,  and  both  parties  de- 
clined to  offer  further  evidence,  it  was  the 
duty  of  the  court  to  determine  the  contro- 
verted questions  of  fact  from  the  evidence 
then  before  it,  and  where  its  decree  is  sup- 
ported by  evidence  and  by  the  findings  of  the 
referee  as  to  the  date  of  priority  and  amount 
of  appropriation  awarded,  the  decree  will  not 
be  disturbed  by  the  appellate  court. — Great 
Plains  Water  Co.  v.  Lamar  Canal  Co.,  31  C. 
96,  71  P.  1119. 

(b)  A  decree  establishing  water  rights 
was  later  set  aside  by  the  district  court,  and 
a  re-adjudication  made.  The  later  decree 
was  set  aside  by  the  appellate  court,  with 
instructions  to  reinstate  the  priorities  of  the 
parties  appealing  in  accordance  with  the 
former  decree,  and  to  modify  the  later  decree 
accordingly.  Held,  that  the  effect  of  the 
decree,  rendered  in  accordance  with  such 
instructions,  was  a  reinstatement  of  the 
earlier  decree,  and  the  rights  of  the  parties 
thereto  must  be  determined  as  if  it  had 
never  been  disturbed. — Farmers'  Union  Ditch 
Co.  V.  Rio  Grande  Canal  Co.,  37  C.  512,  517, 
86  P.  1042. 

§213.    Supplementary  proceedings. 

(a)  In  a  proceeding  to  adjudicate  pri- 
orities of  water  rights,  where  a  ditch  owner 
whose  ditch  was  not  completed  made  proof 
and  procured  a  decree  fixing  the  date  and 
number  of  his  priority  and  a  conditional  de- 
cree providlne  that  he  would  be  entitled  to  a 
certain  quantity  of  water  per  second  of  time 
if  the  work  was  prosecuted  and  the  ditch 
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completed  with  proper  diligence,  a  subse- 
quent application  in  the  same  court  entitled 
the  same  as  the  former  adjudication,  wherein 
the  assignee  of  said  ditch  owner  asked  that 
the  court  hear  proof  and  determine  and  Ju- 
dicially declare  the  quantity  of  water  his 
ditch  was  entitled  to  receive,  was  not  an  ap- 
plication for  re-argument  or  review  of  the 
former  decree  such  as  is  required  to  be 
brought  within  two  years,  neither  does  the 
statutory  provision  that  after  four  years  all 
persons  are  barred  from  setting  up  any  claim 
adverse  or  contrary  to  such  decree,  apply. — 
Waterman  v.  Hughes,  33  C.  270,  80  P.  891. 

(b)  Where,  in  a  proceeding  to  adjudi- 
cate priorities  of  water  rights,  an  interlocu- 
tory decree  was  entered  in  favor  of  an  un- 
finished ditch  conditioned  that  it  should  be 
completed  with  proper  diligence,  in  a  sub- 
sequent proceeding  upon  application  to  hear 
evidence  and  to  determine  and  decree  to  said 
ditch  the  quantity  of  water  it  was  entitled 
to  receive,  persons  who  had  been  awarded 
priorities  by  the  former  decree  which  were 
prior  in  point  of  time  to  the  priority  of  pe- 
titioner, were  not  necessary  parties. — Id. 

(c)  Where,  in  a  proceeding  to  adjudicate 
priorities  of  water  rights,  an  interlocutory 
decree  was  entered  in  favor  of  an  unfinished 
ditch  conditioned  that  it  should  be  completed 
with  proper  diligence,  in  a  subsequent  pro- 
ceeding upon  application  to  hear  evidence 
and  to  determine  and  decree  to  said  ditch 
the  quantity  of  water  to  which  it  was  en- 
titled, an  answer  which  alleges  that  there 
are  other  water-right  owners  Interested  in 
the  proceeding  adversely  to  petitioner  not 
made  parties  to  the  proceeding,  but  which 
fails  to  give  their  names  or  designate  their 
interests,  does  not  state  a  good  defense  to 
the  application. — Id. 

(d)  Where  a  party  has  never  abandoned 
any  of  the  water  decreed  under  an  early 
priority,  although  for  several  years  only  a 
portion  of  it  had  been  used,  a  subsequent 
decree  confirming  the  amount  of  the  early 
priority  is  not  objectionable  on  the  ground 
of  working  an  injury  to  Junior  appropri- 
ators.— Boulder  6  White  Rock  Ditch  Co.  v. 
Leggett  Cons.  Ditch  ft  Res.  Co.,  36  C.  455, 
459,  86  P.  101. 

(e)  In  this  case,  a  bill  to  settle  the  ap- 
propriation of  different  ditches  in  different 
water  districts,  and  the  volumes  to  which 
they  were  severally  entitled,  imder  the  previ- 
ous decrees  rendered  in  statutory  proceed- 
ings, was  entertained.  The  amount  decreed 
to  one  was  declared  excessive. — ^Weldon  Val. 
Ditch  Co.  V.  Farmers'  Pawnee  Canal  Co., 
51  C.  545,  119  P.  1056. 

(f)  It  seems  that  after  the  proceeding 
under  the  statute  for  the  adjudication  of 
priorities  has  gone  to  final  decree,  the  same 
court  may,  in  the  same  proceeding,  enter- 
tain a  supplemental  petition,  and  adjust  the 
priorities  of  consumers  whose  rights  were 
initiated  subsequent  to  such  final  decree, 
readjusting  and  renumbering  all  priorities 
from  the  beginning. — Larimer  County  v.  An- 
nis,  54  C.  331,  130  P.  1019. 

§214.    Decree. 

(a)  A  decree  adjudicated  certain  prior- 
ities and  provided  that  if  a  certain  ditch 
should  be  prosecuted  with  due  dilig^ce  its 


rights  should  relate  back.  A  supplemental 
entry  recited  that  the  ditch  had  been  so 
completed.  Held,  that  the  two  entries  con- 
stituted the  decree  in  the  case. — ^Water  Sup- 
ply A  Storage  Co.  v.  Larimer  A  Weld  Irr. 
Co.,  24  C.  322,  51  P.  496. 

§215.    Subsequent  actions  by  those  not  par- 
ties to  adjudication  proceedings. 

(a)  Sec.  2434,  Mills'  Ann.  Stats.,  provid- 
ing that  nothing  in  the  act  relating  to  the 
adjudication  of  priorities  of  water  rights, 
nor  any  decree  rendered  thereunder,  shall 
prevent  the  bringing  of  any  suit  theretofore 
authorized  to  determine  the  priority  of  right 
to  use  of  water  at  any  time  within  four 
years  from  the  date  of  the  decree,  applies 
only  to  persons  who  were  not  parties  to  the 
proceeding  in  which  such  decree  was  entered 
or  to  parties  whose  rights  of  action  grow 
out  of  matters  arising  subsequent  to  the  de- 
cree.— Handy  Ditch  Co.  v.  South  Side  D.  Co., 
26  C.  333,  58  P.  30. 

(b)  Mills'  Ann.  Stats.,  sees.  2434,  2435, 
providing  that  after  the  lapse  of  four  years 
from  the  time  of  rendering  a  final  decree  in 
any  water  district  all  persons  shall  be  for- 
ever barred  from  setting  up  any  claim  ad- 
verse to  the  effect  of  such  decree,  are  not  un- 
constitutional on  the  ground  of  depriving  par- 
ties in  different  water  districts  of  their  prop- 
erty without  due  process  of  law. — ^Port  Lyon 
Canal  Co.  v.  Arkansas  Valley  Sugar  Beet  & 
Irr.  Land  Co.,  39  C.  332,  90  P.  1023. 

(c)  It  seems  that,  where  a  decree  has 
been  entered  adjudicating  priorities  in  a 
water  district  under  the  statute,  the  special 
proceeding  authorized  by  sec.  2421,  Mills' 
Stats.  (Rev.  Stats.,  sec  3317)  is  not  proper 
where  the  petitioner  was  not  a  party  to  the 
proceeding  leading  up  to  the  general  decree, 
and  the  priority  asserted  will,  if  allowed, 
materially  affect  and  iiiterfere  with  the  pri- 
orities awarded  by  such  decree;  and  sec. 
2434,  Mills'  State.  (Rev.  Stats.,  sec.  3313) 
does  not  authorize  it  The  proceeding  must 
be  by  bill  In  equity. — Broad  Run  Inv.  Co.  v. 
Deuel  A  Snyder  Imp.  CJo.,  47  C.  573,  108  P. 
755. 

(d)  The  proceeding  authorized  by  sec 
2434,  Mills'  Stats.  (Rev.  Stats.,  sec  3313) 
is  allowed  only  to  those  not  parties  to  the 
original  proceeding,  or  who,  if  partly,  claim 
a  priority  Junior  to  all  those  awarded  by 
the  decree. — Id. 

§216.    Statutory  provisions. 

(a)  Mills'  Ann.  Stats.,  sees.  2434-2435, 
providing  that  after  the  lapse  of  four  years 
from  the  time  of  rendering  a  final  decree 
in  any  water  district  all  persons  shall  be 
forever  barred  from  setting  up  any  claim 
adverse  to  the  effect  of  such  decree,  are  not 
unconstitutional  on  the  ground  of  depriv- 
ing parties  in  different  water  districts  of 
their  property  without  due  process  of  law. 
— ^Fort  Lyon  Canal  Co.  v.  Ark.  Valley  Beet 
Sugar  A  Irr.  Land  Co.,  39  C.  322,  346,  90 
P.  1023. 

§217.    Fees  of  referee. 

(a)  Under  sec.  3300  of  the  Revised  Stat- 
utes the  counties  embraced  within  a  water 
district  are  liable  for  the  fees  of  the  referee, 
not  only  in  the  initial  proceedings  for  ad- 
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Jnsting  priorities,  but  in  a  supplemental  pro- 
ceeding had  under  the  original  petition,  on 
application  of  consumers  whose  rights  were 
not  determined  by  the  first  decree,  but  had 
their  inception  subsequent  thereto. — Larimer 
County  V.  Annis,  54  C.  831,  130  P.  1019. 

(B)     ACTIONS    TO    RESTRAIN    DIVER- 
SION, OR  FOR  DAMAGES. 

§  218.    Rights  of  action  in  generaL 

(a)  The  appropriate  remedy  for  divert- 
ing water  from  a  mining  claim,  which  ren- 
ders its  development  impossible,  is  in 
equity,  the  legal  remedy  being  inadequate.— 
Puller  V.  Swan  River  Placer  Min.  Co.,  12  C. 
12,  19  P.  836. 

(b)  Unless  the  prior  appropriator  is  en- 
titled to  all  the  water  of  a  natural  stream, 
he  cannot,  in  the  nature  of  things,  identify 
certain  specific  water  as  belonging  to  him- 
self while  the  same  remains  in  the  natural 
channel;  and  so  long  as  he  is  able  to  secure 
the  full  amount  of  water  to  which  he  is  en- 
titled, he  will  not  be  heard  to  complain  that 
others  are  diverting  its  waters. — Saint  v. 
Guerrerio,  17  C.  448,  30  P.  336. 

(c)  Action  to  abate  ditch  taking  water 
by  percolation.— Platte  Val.  Irr.  Co.  v.  Suck- 
ers Irr.,  Mill.  &  Imp.  Co.,  25  C.  77,  53  P.  334. 

(d)  Where  a  Junior  appropriator  by  di- 
verting the  water  of  a  stream  that  a  prior 
appropriator  is  entitled  to  divert  and  use  in 
Irrigation,  causes  a  shortage  in  the  water  of 
the  stream  so  that  the  prior  appropriator 
cannot  obtain  the  water  to  which  he  is  en- 
titled, tbe  injury  is  a  continuing  one,  and  in- 
junction to  restrain  the  Junior  appropriator 
from  diverting  the  water  is  the  proper  rem- 
edy.—Medano  Ditch  Co.  V.  Adams,  29  C. 
317,  68  P.  431. 

(e)  The  diversion  and  storage  by  an  ir- 
rigating company  of  water  to  the  use  of 
which  another  is  entitled,  or  the  retention 
of  it,  after  it  is  wrongfully  impounded  by 
another,  will  be  relieved  against  in  equity. 
—Kern  Res.  k  Ditch  Co.  v.  Weldon  Valley 
D.  Co.,  57  C.  302,  141  P.  1196. 

(f)  A  Judgment  for  damages  for  the  di- 
version of  water  can  only  be  based  upon  the 
ownership  or  right  of  property  In  the  water, 
and  the  wrongful  invasion  of  that  right — 
Cash  V.  Thornton,  3  A.  475,  34  P.  268. 

§219.    Statutory  provisions. 

(a)  Sec.  570,  Mills'  Ann.  Stats.,  requir- 
ing ditch  companies  to  furnish  water  when- 
ever they  have  water  in  a  ditch  unsold,  and 
sec.  2297,  providing  that  persons  having  pur- 
chased and  used  water  shall  have  the  right 
to  continue  to  purchase  such  water,  do  not 
apply  to  a  proceeding  between  individuals  in 
which  no  ditch  company  is  a  party,  and 
when  the  question  to  be  determined  is 
whether  a  sherifTs  deed  includes  a  water 
right. — Cooper  v.  Shannon,  36  C.  98,  106,  86 
P.  176. 

§230.    Jurisdiction  and  venue. 

(a)  The  district  court  under  the  con- 
stitution had  complete  Jurisdiction  to  deter- 
mine water  rights  prior  to  the  Irrigation 
acts  of  1879  and  1881.  The  failure  to  pub- 
lish a  certain  section  of  the  act  of  1881  as 
directed  by  another  section  of  the  act  did 


not  deprive  such  courts  of  their  Jurisdic- 
tions.—Broadmoor  Dairy  6  Live  Stock  Co. 
V.  Brookside  Water  &  Imp.  Co.,  24  C.  541, 
52  P.  792. 

(b)  The  fact  that  the  priorities  of  water 
rights  of  a  district  have  been  adjudicated  in 
one  county  does  not  preclude  another  county 
from  assuming  Jurisdiction  in  a  cause  where 
an  appropriator  seeks  to  restrain  others 
from  diverting  water  to  which  he  is  en- 
titled under  the  decree. — Medano  Ditch  Co. 
V.  Adams,  29  C.  317,  68  P.  431. 

(c)  Sec.  2399,  Mills'  Ann.  Stats.,  which 
provides  that  the  court  having  properly  ac- 
quired Jurisdiction  of  a  proceeding  to  ad- 
judicate water  rights  shall  thereafter  retain 
exclusive  Jurisdiction  for  that  purpose,  does 
not  apply  to  an  action  to  protect  rights 
which  have  been  awarded  in  such  adjudica- 
tion proceeding.  An  action  to  protect  such 
rights  may  be  brought  in  any  county  having 
Jurisdiction  without  regard  to  the  county 
in  which  the  statutory  proceedings  were 
had. — Buckers  Irr.,  Mill.  &  Imp.  Co.  v. 
Farmers'  Ind.  D.  Co.,  31  C.  62,  72  P.  49. 

(d)  Where  one  of  the  objects  of  an  action 
was  to  enjoin  defendant  from  Interfering 
with  plaintiffs'  use  of  water  rights,  this  was 
sufficient  to  invoke  the  equitable  Jurisdiction 
of  the  court,  and  having  obtained  Jurisdic- 
tion of  the  subject-matter  for  that  purpose  It 
could  decide  all  of  the  questions  in  the  case 
and  grant  appropriate  relief,  and  could  enter 
a  decree  quieting  plaintiffs'  title  without 
proof  of  plaintiffs'  possession. — Bessemer 
Irr.  Ditch  Co.  v.  Woolley,  32  C.  437,  76  P. 
1053. 

(e)  In  a  suit  brought  by  several  appro- 
priators  of  water  on  a  stream,  owning  inde- 
pendent rights,  to  restrain  a  diversion  of 
water  by  defendants,  to  complainants'  dam- 
age, the  matter  in  dispute  Is  the  individual 
water  right  of  each  complainant  as  affected 
by  the  relief  sought  for,  and  to  give  the  fed- 
eral court  Jurisdiction  over  such  suit,  the 
matter  in  dispute  must  exceed  the  sum  of 
$2,000,  exclusive  of  interest  and  costs,  as  to 
each  complainant — Eaton  v.  Hoge,  141  F.  64. 

§  2111.    Estoppel 

(a)  Acquiescence  of  plaintiff  in  defend- 
ant's expenditure  of  work  for  appropriating 
water  from  a  stream  from  which  plaintiffs 
supply  is  drawn,  plaintiff  having  no  notice 
that  a  senior  and  adverse  claim  is  to  be  as- 
serted, does  not  work  an  estoppel. — Koch  v. 
Story,  47  C.  336,  340,  107  P.  1093. 

(b)  The  taking  and  use  of  water  from 
a  ditch,  for  a  long  series  of  years,  without 
objection  from  the  owners  of  the  reservoir 
by  which  it  is  supplied — it  not  appearing 
that  any  water  derived  from  the  reservoir 
was  so  taken  and  used — was  held  not  to  con- 
fer an  easement  by  prescription,  as  against 
the  reservoir  company,  nor  convict  it  of 
laches,  even  though  the  waters  accumulated 
in  the  reservoir  were,  when  turned  into  the 
ditch,  so  mingled  with  other  waters  as  to 
make  it  impossible  to  determine  what  pro- 
portion thereof  was  obtained  from  the  res- 
ervoir.— Hackett  v.  Larimer  A  Weld  Res.  Co., 
48  C.  178,  186,  109  P.  966. 

(c)  It  was  the  duty  of  the  owner  of  the 
canal,  in  such  case,  to  put  in  measuring 
weirs,  so  that  the  water  might  be  properly 
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distributed,  but  its  failure  to  perform  this 
duty  in  no  manner  diminished  the  rights  of 
the  owner  of  the  reservoir. — Id. 

§  228.    Intervention. 

(a)  Sec.  22,  Mills'  Ann.  Code,  provides 
that  any  person  may  intervene  in  an  action 
who  has  an  interest  in  the  matter  in  liti- 
gation, in  the  success  of  either  of  the  par- 
ties, or  an  interest  against  both.  In  an 
action  by  a  ditch  company  and  by  a  reservoir 
company  holding  stock  therein,  to  compel 
the  water  commissioner  and  other  officials 
to  recognize  the  right  of  the  reservoir  com- 
pany to  divert  a  certain  proportion  of  the 
ditch  company's  appropriations,  an  irrigat- 
ing company  intervened,  alleging  that  it  was 
an  appropriator,  junior  to  the  ditch  com- 
pany, but  Senior  to  the  reservoir  company; 
that  the  ditch  company  was  not  entitled,  be- 
cause of  an  abandonment,  to  more  than  a 
certain  amount  of  water;  that  certain  stock- 
holders of  the  ditch  company  assumed  to 
sell  to  the  reservoir  company  rights  to  the 
use  of  water  under  contracts  which,  by  vir- 
tue of  their  reservations,  conveyed  no  rights 
whatever;  and  that,  if  the  reservoir  com- 
pany was  permitted  to  divert  the  water,  in- 
tervener would  be  deprived  of  the  use  of 
water  from  the  common  source  of  supply 
to  which  it  was  entitled.  Held,  that  such 
petition  showed'  that  the  intervener  had  such 
an  interest  in  the  litigation  as  entitled  it  to 
intervene;  and  that  such  intervention  did 
not  change  the  question  at  issue  between 
plaintiffs  and  defendants. — Cache  la  Poudre 
Irr.  D.  Co.  v.  Hawley,  43  C.  32,  39,  95  P. 
317. 

§228.    Parties  pUintiffs. 

(a)  A  ditch  company  may  itself  main- 
tain an  action  to  protect  the  rights  of  its 
stockholders  and  consumers  of  water  under 
its  ditch. — Montrose  Canal  Co.  v.  Loutsen- 
hiser  Ditch  Co.,  23  C.  233,  48  P.  532. 

(b)  An  appropriator  of  water  from  a 
stream  may  require  a  junior  appropriator 
from  a  tributary  which  joins  the  stream  be- 
low the  point  of  intake  of  the  former's  ditch, 
to  surrender  his  use  of  water  in  favor  of 
appropriations,  senior  to  both,  below  the 
point  where  the  tributary  joins  thd  stream, 
before  the  former  appropriator  is  required 
to  surrender  his  use.  And  to  determine  the 
rights  of  the  two  parties  as  to  which  should 
first  surrender  water  to  supply  the  senior 
priorities  below  it  is  not  necessary  that 
the  senior  appropriators  below  should  be 
made  parties  to  the  proceeding. — ^Water  Sup 
ply  A  Storage  Co.  v.  Larimer  k  Weld  Res. 
Co.,  25  C.  87,  53  P.  386. 

(c)  A  ditch  company  may  maintain  an 
action  to  protect  the  rights  of  the  consum- 
ers of  water  through  its  ditch  without  join- 
ing such  consumers  as  parties  plaintiff. — 
Town  of  Sterling  v.  Pawnee  Ditch  Exten- 
sion Co.,  42  C.  421,  431,  94  P.  339. 

(d)  A  reservoir  company  having,  by  con- 
tract with  an  irrigating  company,  acquired 
the  right  to  conduct  the  water  collected  in 
its  reservoir,  through  the  ditch  of  the  latter 
company,  may  maintain  a  bill  for  an  injunc- 
tion against  those  who  unlawfully  divert  the 
water,  while  in  its  course  through  the  ditch, 
without    joining    the    irrigating    company. 


The  circumstance  that,  under  the  contract, 
the  superintendent  of  the  irrigating  company 
is  to  distribute  the  waters  of  the  reservoir, 
does  not  change  the  result.— Hackett  v.  Lari- 
mer A  Weld  Res.  Co.,  48  C.  178,  181,  109  P. 
965. 

(e)  A  reservoir  company  taking  water 
for  storage  from  a  tributary  is  not  liable 
to  be  enjoined  from  so  doing  at  the  suit  of 
an  appropriator  of  water  from  the  main 
stream  above  the  mouth  of  the  tributary. 
The  rights  of  appropriators  below  cannot  be 
determined  except  in  a  proceeding  in  which 
they  are  parties.— Larimer  6  Weld  Res. 
Co.  V.  Water  Supply  &  Storage  Co.,  7  A.  225, 
42  P.  1020. 

§224.    Parties  defendants. 

(a)  It  is  proper  to  join  the  state  engi- 
neer, superintendent  of  irrigation  and  the 
water  commissioner  of  the  district  as  de- 
fendants when  they  are  distributing  water 
in  violation  of  law  to  the  plaintifTs  injury. 
— Farmers'  Ind.  Ditch  Co.  v.  Agricultural  D. 
Co.,  22  C.  513,  45  P.  444. 

(b)  A  prior  appropriator  may  bring  an 
action  against  any  or  all  junior  appropriators 
to  enforce  his  rights,  leaving  them  to  settle 
their  priorities  among  themselves. — ^Lower 
Latham  Ditch  Co.  v.  Louden  Irr.  Canal  Co., 
27  C.  267.  60  P.  629. 

(c)  To  a  bill  for  an  injunction  to  re- 
strain the  officials  charged  with  the  distribu- 
tion of  water  from  closing  the  head-gates  of 
particular  ditches,  in  order  that  another 
ditch  in  another  district  may  supply  its 
earlier  priority,  the  consumers  from  the 
ditch  for  whose  benefit  the  order  was  made 
are  indispensable  parties. — McLean  v.  Farm- 
ers' High  Line  Canal  k  Res.  Co.,  44  C.  184, 
198,  98  P.  16. 

§225.  Joinder  of  defendants  diverting  sepa- 
rately, 
(a)  If  a  party,  by  "priority  of  appropri- 
ation." has  actually  acquired  "the  better 
right"  to  the  use  of  water  from  a  natural 
stream,  he  may  bring  and  maintain  an  ac- 
tion jointly  against  all  i^rties,  junior  in 
right  to  himself,  whenever  the  result  of 
their  acts,  either  joint  or  several,  deprives 
him  of  such  better  right  or  substantially  in- 
terferes therewith. — Saint  v.  Guerrerio,  17 
C.   448,   30   P.   335. 

§226.    Pleading. 

(a)  In  an  action  to  establish  a  priority 
of  water  rights  and  |o  restrain  defendants 
from  interfering  therewith,  defenses  of 
abandonment,  estoppel  and  increase  by  de- 
fendants of  the  natural  flow  of  the  stream, 
are  defenses  of  new  matter,  and  must  be 
specially  pleaded. — Hector  Mining  Co.  v.  Val- 
ley View  Min.  Co.,  28  C.  315,  64  P.  205. 

(b)  In  pleading  a  decree  adjudicating 
water  rights  it  is  not  necessary  to  literally 
follow  the  prescribed  formula  and  allege 
that  the  judgment  was  duly  given  or  made, 
but  it  is  a  sufficient  compliance  with  sec 
65  of  the  code  if  the  ultimate  fact  is  other- 
wise stated. — Medano  Ditch  Co.  v.  Adams, 
29  C.  317,  68  P.  431. 

(c)  A  complaint  to  restrain  a  wr<mgrfnl 
diversion  of  water,  to  the  prejudice  of  plain- 
tiff's prior  appropriation  made  for  domestic 
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and  irrigation  purposes,  should  allege  what 
volume  of  water  reaches  the  consumers  un- 
der plaintiff's  ditch,  how  many  consumers 
there  are,  the  distance  the  water  is  carried, 
the  area  of  land  to  which  it  is  applied,  what 
volume  is  actually  consumed  for  domestic 
and  irrigation  purposes,  and  when  the  ditch 
was  completed;  the  rule  being  that  in  plead- 
ing an  appropriation  of  water  the  acts  con- 
stituting such  appropriation  must  be  stated, 
and  not  merely  legal  conclusions,  so  that, 
upon  inspecting  such  pleading,  it  can  be  de- 
termined whether  or  not  the  facts  stated  con- 
stitute a  valid  appropriation. — ^Town  of  Ster- 
ling V.  Pawnee  Ditch  Extension  Co.,  42  C.  421, 
94  P.  339. 

§j»7.    Complaint 

(a)  A  complaint  which  merely  alleges 
a  priority  of  appropriation  of  the  water  of 
a  natural  stream,  without  alleging  facts 
showing  such  prior  appropriation,  states  a 
conclusion  of  law  only,  and  is  upon  demur- 
rer fatally  defective.— Farmers'  High  Line 
Canal  A  Res.  Co.  v.  Southworth,  13  C.  Ill, 
21  P.  1028. 

(b)  in  an  action  to  protect  water  rights 
already  established  by  the  statutory  adjudi- 
cation a  complaint  which  alleges  the  adjudi- 
cation of  water  rights  in  the  district  and 
the  award  to  the  ditch  or  ditches  through 
which  plaintiff  claims  his  rights  states  a 
priTna  facie  case  so  far  as  it  relates  to  the 
appropriation  for  the  purposes  of  irrigation. 
— Medano  Ditch  Co.  v.  Adams,  29  C.  317,  68 
P.  431. 

(c)  In  an  action  to  restrain  the  wrong- 
ful diversion  of  water,  the  complaint  alleged 
that  plaintiff  was  the  owner  of  certain  de- 
scribed agricultural  lands  for  which  water 
was  necessary;  that  he  was  the  owner  of 
certain  ditches  and  water  rights  of  a  de- 
creed priority;  that  he  was  in  immediate 
need  of  water  for  irrigating  his  land;  that 
defendants  threatened  to  divert  the  same 
from  the  common  source  of  supply,  and  had 
theretofore  unlawfully  diverted  it  to  plain- 
tiff's injury;  that  there  was  an  insufficient 
flow  in  the  stream  at  the  time  in  question  to 
supply  the  priorities  of  both  plaintiff  and 
defendants;  and  that  defendants  did  not 
have  or  claim  a  superior  priority.  Held, 
that  the  complaint,  though  demurrable  for 
uncertainty,  was  cured  by  defendants'  an- 
swers, raising  an  issue  as  to  plaintiff's  own- 
ership and  showing  that  one  of  defendants 
claimed  under  the  same  decree  which  meas- 
ured the  rights  of  plaintiff,  and  which  al- 
leged that,  if  plaintiff  >ad  not  been  extrava- 
gant and  wasteful  of  the  water,  there  would 
have  been  enough  for  all. — Carroll  v.  Vance 
and  Loggie.  39  C.  216,  88  P.  1069. 

(d)  In  an  action  by  a  senior  appropri- 
ator  to  restrain  junior  appropriators  from 
an  unlawful  diversion  of  water,  a  complaint 
merely  alleging  that  plaintiff  has  a  priority 
superior  to  that  of  the  defendants,  with 
which  they  are  interfering,  is  but  a  mere 
conclusion  of  law,  and  is  not  a  sufficient 
statement  of  ultimate  facts  constituting  a 
prior  appropriation,  as  it  is  necessary  to 
state  the  facts  which  show  such  appropri- 
ation and  its  priority;  yet  where  it  appears 
from  the  allegations  of  the  complaint  in 
connection  with  those  of  the  answer  and  its 


denials  that  the  parties  claim  under  the 
same  decree,  and  that  plaintiff's  priority 
is  superior  to  that  of  the  defendants,  and 
the  dates  of  the  respective  diversions  and 
applications  to  a  beneficial  use  are  shown, 
and  that  defendants  have  interfered  and 
proposed  to  divert  the  water  to  the  injury 
of  plaintiff,  a  cause  of  action  is  made  to  ap- 
pear in  so  far  as  concerns  the  necessary 
averments  of  plaintifTs  superior  rights,  and 
his  ownership.— Id. 

(e)  In  an  action  to  enjoin  the  use  of 
water  by  defendants,  a  complaint  is  suffi- 
cient which  alleges  that  defendants  wei^e 
awarded  a  certain  number  of  cubic  feet  of 
water  for  irrigation,  contingent  on  their  de- 
voting the  same  to  a  beneficial  use  within 
a  reasonable  time;  that,  although  sixteen 
years  had  passed  since  such  award,  defend- 
ants had  made  use  of  but  a  small  portion  of 
the  water;  that  the  total  quantity  of  water 
awarded  by  that  part  of  the  former  decree 
was  largely  in  excess  of  the  entire  flow  of 
the  stream;  that  the  whole  of  the  flow  has 
been  appropriated  and  used  by  plaintiffs  and 
other  consumers  for  many  years;  and  that 
defendants  are  threatening  to  use  and  dis- 
pose of  the  remainder  of  such  apportion- 
ment, and  will  do  so,  unless  restrained,  to 
plaintiffs'  irreparable  injury.  —  Conley  v. 
Dyer,  43  C.  22,  29,  95  P.  304. 

(f)  A  complaint  seeking  to  enjoin  the 
water  commissioner  from  closing  the  head- 
gates  of  a  canal,  as  ordered  by  the  super- 
intendent of  irrigation,  must  make  it  ap- 
pear, by  averment  of  facts,  that  the  order 
of  the  superintendent  is  wrongful. — McLean 
V.  Farmers'  High  Line  Canal  k  Res.  Co., 
44  C.  184,  193,  98  P.  16. 

(g)  An  averment  that  the  plaintiff  had 
acquired  a  priority  of  appropriation  from  a 
natural  stream,  without  setting  forth  the 
facts  showing  such  appropriation,  was  held 
sufficient;  the  question  of  priority  of  appro- 
priation not  being  involved. — ^Hackett  v. 
Larimer  6  Weld  Res.  Co.,  48  C.  178,  183, 
109  P.  965. 

(h)  Complaint,  praying  an  injunction  to 
restrain  the  diversion  of  water  to  the  preju- 
dice of  plaintiff,  held  sufiAcient — ^Larimer 
County  Canal  No.  2  Irr.  Co.  v.  New  Cache 
La  Poudre  Irr.  Co.,  57  C.  233,  141  P.  992. 

(i)  A  complaint  by  a  ditch  company  for 
itself  and  on  behalf  of  its  stockholders  and 
the  users  of  water  from  its  ditch,  in  an  ac- 
tion to  restrain  the  wrongful  diversion  of 
water,  should  state  the  names  of  the  users 
of  water,  the  date  of  their  appropriations, 
the  amount  of  land  for  which  the  water  is 
needed,  and  all  facts  necessary  to  show  valid 
prior  appropriations  which  have  not  been 
waived  or  abandoned. — Farmers'  Independ- 
ent Ditch  Co.  V.  Agricultural  D.  Co.,  3  A. 
266,  32  P.  722. 

(j)  The  facts  upon  which  priority  is  es- 
tablished, not  the  allegation  itself,  are  re- 
quired in  the  pleadings  in  a  water  case. — 
Church  V.  SUllwell,  12  A.  43,  64  P.  395. 

(k)  Reservoir  capacity  and  amount  of 
water  are  essential  to  be  stated.  Complaint 
held  so  indefinite  as  to  justify  rejection  of 
all  evidence  under  it. — Id. 

(1)  In  an  action  by  a  prior  appropri- 
ator  of  water  from  a  stream  to  restrain  a 
subsequent     appropriator     from     diverting 
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waters  which  contributed  to  the  supply  of 
the  stream,  a  complaint  which  alleged  that 
the  water  diverted  by  defendant  consisted 
of  (1)  waste  and  seepage  water  arising  under 
certain  land,  (2)  drainage  water  from  sidd 
land  collected  by  drainage  ditches  and  dis- 
charged into  the  stream,  (3)  sewer  and 
waste  water  from  a  city  sewer,  (4)  waste 
and  seepage  water  from  the  lateral  ditches 
of  an  irrigation  canal,  and  (6)  waste  and 
seepage  water  from  a  mill  power  canal,  and 
that  prior  to  the  diversion  of  the  same  by 
defendant  all  the  water  from  the  enumerated 
sources  was  discharged  Into  the  stream 
above  plaintiffs  head-gate  and  contributed 
to  the  supply  thereof,  sufficiently  alleged 
the  diversion  of  tributary  waters  of  the 
stream  to  make  the  complaint  good  as 
against  a  general  demurrer  on  that  ground. 
— Ogilvy  Irr.  6  Land  Co.  v.  Insinger,  19  A. 
380,  76  P.  598. 

(m)  A  bill  which  discloses  a  continuing 
trespass  on  the  lands  of  complainant  by  a 
large  number  of  defendants,  and  a  constant 
and  wrongful  diversion  of  water  from  a 
stream  thereon,  which  is  continually  depre- 
ciating their  value,  is  sufficient  to  entitle  the 
complainant  to  an  injunction  against  such 
trespass. — U.  S.  Freehold  Land  &  Emig.  Co. 
V.  Gallegos,  89  P.  769. 

(n)  A  bill  which  alleges  that  complain- 
ant and  its  grantors  have  been  the  owners 
of  all  the  land  of  a  certain  stream  from 
source  to  mouth  since  1844,  during  all  of 
which  time  they  have  been  in  the  actual, 
open  and  notorious  use,  occupation  and  en- 
joyment of  said  stream  and  both  banks 
thereof,  and  that  defendants  claim  the  right 
to  divert  from  the  stream  and  use  28  cubic 
feet  of  water  per  second  for  domestic  ai^d 
irrigation  purposes,  that  they  are  not  en- 
titled to  any  water  from  the  stream  for 
those  purposes,  and  that  they  have  diverted 
and  are  diverting  or  wasting  large  quanti- 
ties of  the  water  of  such  stream,  which  are 
entirely  lost  to  complainant,  to  its  damage, 
states  a  good  cause  of  action  to  restrain  a 
trespass  upon  the  lands  of  complainant;  and 
it  is  not  necessary  to  allege  that  complain- 
ant had  appropriated  the  water  of  the  stream 
to  a  beneficial  use  prior  to  the  time  when 
defendants  diverted  it,  since  defendants  ap- 
pear from  the  allegations  of  the  bill  to  be 
trespassers,  whether  the  rights  of  the  par- 
ties are  to  be  adjudged  according  to  the 
conmion  law  doctrine  of  riparian  rights  or 
that  of  priority  of  appropriation  as  pro- 
vided in  the  constitution  and  statutes  of 
>  Colorado. — Id. 

(o)  A  bill  which  discloses  a  continuing 
trespass  by  a  large  number  of  defendants 
upon  the  lands  of  complainant  and  a  con- 
stant and  wrongful  diversion  of  water 
through  such  lands,  which  is  continually 
depreciating  their  value,  is  sufficient  to  en- 
title complainant  to  an  injunction  restrain- 
ing such  trespass,  through  it  fails  to  show 
defendants'  insolvency,  or  irreparable  in- 
jury to  complainant — Id. 

§  228.    Answer. 

(a)  Where  plaintiff  alleged  an  appropri- 
ation of  a  certain  amount  of  water  at  a  cer- 
tain time  from  a  creek,  and  its  continuous 
use  for  irrigating  purposes  and  that  it  was 


necessary  for  the  proper  irrigation  of  her 
lands  and  that  defendants  had  shut  off  and 
obstructed  the  water  from  her  ditch  and 
asked  that  they  be  restrained  from  divert- 
ing the  waters  of  the  creek,  and  defend- 
ants answered  by  alleging  that  since  a  date 
two  years  prior  to  plaintifTs  appropriation 
they  had  diverted  the  water  of  the  creek  for 
the  purpose  of  irrigating  their  land  and  that 
during  part  of  the  irrigating  season  the 
water  flowing  in  the  stream  was  not  more 
than  enough  to  properly  irrigate  their  land, 
the  answer  was  sufficient  to  state  a  defense 
and  it  was  error  to  sustain  a  general  demur- 
rer thereto.— Wellington  v.  Beck,  30  C.  409, 
70  P.  687. 

§229.    Defenses. 

(a)  The  need  of  later  comers  is  no  de- 
fensive plea  to  the  rights  of  a  prior  appro- 
priator,  but  the  allegation  of  such  neces- 
sities by  the  defendant  to  an  injunction  pro- 
ceeding is  not  necessarily  to  be  stricken 
from  the  answer. — Roberts  v.  Arthur,  15  C. 
456,  24  P.  922. 

(b)  The  fact  that  the  plaintiff  wrongfully 
prevented  the  defendant  from  taking  water 
from  a  ditch  in  which  he  had  a  right  does 
not  constitute  a  defense  to  an  action  brought 
against  the  defendant  for  diverting  all  of 
the  water  of  the  stream  by  means  of  a  new 
ditch,  and  for  damages  to  the  old  ditch  and 
other  property  caused  by  the  operation  of 
the  new  one. — ^Arnett  v.  Linhart,  21  C.  188, 
40  P.  355. 

(c)  In  an  action  by  a  prior  appropriator 
of  water  against  subsequent  appropriators 
above  him  on  the  same  stream,  to  compel 
them  to  permit  water  to  flow  by  their  head- 
gates  sufficient  to  supply  his  appropriation, 
it  is  no  defense  that  other  parties  with  ap- 
propriations junior  to  those  of  defendants 
are  diverting  water  which,  if  permitted  to 
flow  down  the  stream,  would  supply  plain- 
tiffs appropriation.  A  prior  appropriator 
may  bring  an  action  against  any  or  all 
junior  appropriators  to  enforce  his  rights, 
leaving  them  to  settle  their  priorities 
amongst  themselves. — ^Lower  Latham  Ditch 
Co.  V.  Louden  Irr.  Canal  Co.,  27  C.  267,  60 
P.  629. 

(d)  In  an  action  by  a  prior  appropriator 
of  water  against  junior  appropriators  to  pre- 
vent them  from  diverting  water  till  his  ditch 
has  been  supplied,  it  is  no  defense  to  say 
that  if  the  water  is  permitted  to  flow  by 
defendant's  headgates  a  considerable  por- 
tion of  it  would  be  lost  by  percolation  before 
it  reached  plaintifTs  ditch.— Id. 

(e)  In  an  action  to  establish  a  priority  of 
water  rights  and  to  restrain  defendants  from 
interfering  therewith,  defenses  of  abandon- 
ment, estoppel  and  increase  by  defendants  of 
the  natural  flow  of  the  stream,  are  defenses 
of  new  matter,  and  must  be  specially  pleaded. 
—Hector  Mining  Co.  v.  Valley  View  Min. 
Co.,  28  C.  315,  64  P.  205. 

(f)  Where  certain  water  was  discharged 
from  a  ditch  into  the  river  above  defendant's 
headgate  and  was  turned  into  defendant's 
ditch  under  an  agreement  with  the  parties 
claiming  the  right  to  the  water,  whereby 
defendant  for  pay  carried  the  water  through 
its  ditch  for  the  use  of  the  claimants,  and 
when  not  called  for  by  said  claimants  it  went 
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into  the  general  supply  for  defendant's  ditch 
and  was  distributed  impartially  amongst  de- 
fendant's stockholders,  defendant  cannot  ob- 
ject to  a  decree  establishing  plaintiff's  rights 
to  said  water  and  enjoining  defendant  from 
diverting  the  same,  on  the  ground  that  the 
claimants  of  the  water  were  not  parties  to 
the  action. — Buckers  Irr.,  Mill.  &  Imp.  Co.  v. 
Farmers'  Ind.  D.  Co..  31  C,  62,  72  P.  49. 

(g)  Where  defendants  made  no  claim  to 
certain  water  in  controversy,  but  alleged  that 
it  was  claimed  by  others  who  were  not  par- 
ties to  the  suit,  and  the  testimony  showed 
that  defendants  were  interfering  with  the 
water  to  the  Injury  of  plaintiff,  defendants 
cannot  object  to  a  decree  establishing  plain- 
tiffs right  thereto  as  against  them  and  re 
straining  them  from  diverting  the  same  be- 
cause other  parties  claiming  the  water  were 
not  made  parties  to  the  action. — Id. 

(h)  In  an  action  by  a  prior  appropriator 
of  water  to  enjoin  a  subsequent  appropriator 
from  wrongfully  diverting  water  from  the 
stream  it  is  no  defense  to  the  action  to 
show  that  there  are  enough  priorities  ahead 
of  plaintiff's  to  exhaust  the  entire  water  of 
the  stream  even  if  the  water  diverted  by  de- 
fendant be  permitted  to  flow  therein. — Clark 
V.  Ashley,  34  C.  285,  82  P.  588. 

(i)  It  is  an  invasion  of  the  rights  of  a 
prior  appropriator  to  divert  water  from  a 
stream — surface  or  subterranean — by  meana 
of  dams,  wells  or  pumps,  whereby  the  flow 
of  water  is  diminished,  notwithstanding 
such  diversion  is  by  the  owner  of  land 
through  which  such  water  flows  or  perco- 
lates, and  upon  his  own  premises. — McClel 
Ian  V.  Hurdle,  3  A.  430,  33  P.  280. 

(j)  In  an  action  by  a  prior  appropriator 
of  water  from  a  stream  to  restrain  a  subse- 
quent appropriator  from  diverting  the  tribu- 
tary waters  of  the  stream,  if  the  defendant 
relies  upon  the  defense  that  he  has  appro- 
priated only  percolating,  drainage  and  seep- 
age waters  which  he  has  acquired  a  right  to 
under  sec.  2269,  Mills'  Ann.  Stat,  such  de- 
fense must  be  presented  by  answer,  and 
cannot  be  raised  by  demurrer. — Ogilvy  Irr. 
A  Land  Co.  v.  Insinger,  19  A.  380,  75  P.  598. 

(k)  A  state  statute  providing  for  suits 
to  determine  the  respective  rights  of  claim- 
ants to  waters  of  a  stream,  and  forbidding 
the  issuance  of  an  injunction  affecting  the 
distribution  of  water  in  accordance  with  a 
decree  in  such  a  suit,  cannot  be  invoked 
in  support  of  a  demurrer  to  a  bill  for  an  in- 
junction which  does  not  disclose  the  ex- 
istence of  any  decree  affecting  the  rights  of 
the  parties. — United  States  Freehold  Land 
&  Emigration  Co.  v.  Gallegos,  89  F.  769. 

(1)  Upon  a  demurrer  to  a  bill  for  an  in- 
junction to  prevent  defendants  from  tres- 
passing on  lands  of  plaintiff  and  wrong- 
fully diverting  water  from  a  stream  running 
through  said  lands,  defendants  cannot  rely 
upon  an  alleged  decree  of  a  district  court 
of  the  state  rendered  In  proceedings  under 
a  statute  providing  for  the  determination  of 
water  rights,  where  there  is  nothing  in  the 
bill  to  indicate  such  decree;  and  defendants 
must  plead  and  prove  such  decree  as  an 
affirmative  defense,  before  the  court  can  con- 
sider it—Id. 


§230.    Issues,  proof  and  variance. 

(a)  In  an  action  to  establish  priority  of 
water  rights  and  to  restrain  defendants  from 
interfering  therewith  where  the  complaint 
alleged  in  one  paragraph  that  plaintiff  was 
entitled  to  and  had  beneficially  used  110 
miner's  inches  of  water,  and  in  a  subsequent 
paragraph  alleged  that  it  required  the  imme- 
diate and  uninterrupted  use  of  10  miner's 
inches  for  milling  purposes  and  the  evi- 
dence showed  that  the  10  inches  were 
claimed  as  necessary  for  operating  plaintiff's 
stamp  mills  and  vanners  and  the  rest  of  it 
for  power  purposes  in  operating  the  ma- 
chinery of  the  mill,  and  that  the  110  inches 
constituted  the  quantity  needed  for  the  two 
distinct  purposes,  the  plaintiff  was  not  lim- 
ited by  his  pleading  to  a  decree  for  10 
miner's  inches. — Hector  Min.  Co.  v.  Valley 
View  Min.  Co.,  28  C.  315,  64  P.  205. 

(b)  In  an  action  to  restrain  the  diver- 
sion of  water  because  of  an  alleged  enlarged 
use  of  the  adjudicated  priorities,  it  is  in- 
cumbent on  plaintiff  to  prove  that  a  greater 
quantity  of  water,  measured  either  by  vol- 
ume or  time,  than  the  priorities  are  entitled 
to,  is  being  diverted.  The  mere  fact  that  an 
additional  acreage  is  being  supplied  with 
water  from  such  priorities  is  not  sufficient 
to  establish  the  issue  of  enlarged  use  when 
it  appears  that  the  same  acreage  is  also 
supplied  from  other  sources. — Platte  Valley 
Irr.  Co.  V.  Central  Trust  Co.,  32  C.  102,  75 
P.  391. 

(c)  In  an  action  to  restrain  the  diversion 
of  water  upon  the  grounds  of  abandonment, 
enlarged  use  and  change  of  place  of  use, 
where  evidence  was  received  and  considered 
upon  all  three  of  the  issues  and  at  the  close 
of  the  trial  plaintiff  presented  to  the  court 
what  he  conceived  should  be  the  findings  and 
decree  of  the  court,  which  the  court  refused 
to  adopt,  a  general  finding  of  the  court  for 
the  defendant  made  upon  conflicting  evidence 
will  not  be  reviewed  by  the  appellate  court 
on  the  ground  that  the  trial  court  miscon- 
ceived the  issues. — Id. 

(d)  Averment  of  the  right  to  the  use  of 
water  by  appropriation  is  not  supported  by 
evidence  of  such  right  based  upon  grant. — 
City  &  County  of  Denver  v.  Walker,  45  C. 
387,  391,  101  P.  348. 

§  831.    Presumptions  and  burden  of  proof. 

(a)  Where  water  flowing  in  a  natural 
channel  reaches  the  banks  of  a  stream  and 
there  disappears  in  the  sands  of  the  bed,  it 
will  be  presumed  that  it  augments  the  flow 
of  water  in  the  main  stream  by  percolation, 
until  the  contrary  Is  shown;  and  the  burden 
of  proof  is  on  the  party  diverting  such  water, 
to  show  that  it  does  not  mingle  with  the 
water  of  the  stream.— Platte  Val.  Irrig.  Co. 
V.  Buckers  Irr.,  Mill.  &  Imp.  Co.,  25  C.  77, 
53  P.  334. 

(b)  In  an  action  where  plainitff  sought 
to  restrain  defendants  from  diverting  water 
from  a  source  alleged  to  be  tributary  to  the 
stream  from  which  plaintiff  was  entitled  to 
a  prior  appropriation  and  where  defendants 
denied  that  the  source  from  which  they 
diverted  water  was  tributary  to  the  stream 
from  which  plaintiff  took  water  the  burden 
of  proof  was  on  plaintiff  to  show  that  it  was 
a  tributary  and  not  on  the  defendant  to  show 
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that  It  was  not— Buckers  Iir.,  Mill.  A  Imp. 
Co.  V.  Platte  Val.  Irr.  Co.,  28  C.  187,  63  P. 
305. 

(c)  In  an  action  to  restrain  tbe  unlawful 
diversion  of  water  to  an  irrigating  ditch, 
where  plaintiff  claimed  that  defendant  had 
lost  hy  abandonment  the  right  to  use  all  or 
some  portion  of  his  decreed  priorities,  the 
burden  is  on  plaintiff  to  clearly  and  defi- 
nitely prove  the  amount  of  water  actually 
and  Intentionally  abandoned. — O'Brien  v. 
King,  41  C.  487.  491,  92  P.  945. 

(d)  In  seeking  to  enjoin  the  diversion 
of  water,  on  the  ground  of  an  alleged  aban- 
donment of  the  priorities  awarded  defendant 
by  a  prior  statutory  decree,  the  burden  of 
proof  Is  on  plaintiff. — Alamosa  Creek  Canal 
Co.  V.  Nelson,  42  C.  140.  93  P.  1112. 

(e)  Where  defendant  ditch  company's 
headgate  is  located  on  a  main  stream  several 
miles  below  the  Junction  of  a  tributary  on 
which  plaintiff's  headgate  Is  located,  and  the 
latter,  a  Junior  appropriator,  seeks  to  divert 
water  from  the  tributary  upon  the  claim 
that,  if  allowed  to  flow.  It  would  not  reach 
the  company's  headgate.  and  hence  would 
cause  It  no  Injury,  the  burden  is  on  plain- 
tiff to  prove  such  fact,  as  It  will  be  pre- 
sumed that  the  waters  of  a  tributary,  less 
evaporation.  If  not  interfered  with,  will 
reach  the  main  stream  either  by  surface  or 
subterranean  flow. — Petterson  v.  Payne,  43 
C.  184,  95  P.  301. 

(f)  It  being  the  duty  of  a  referee  In  a 
proceeding  to  adjudicate  water  rights  In  a 
district  to  take  in  writing  the  testimony 
introduced  before  him  and  to  flle  It  with 
the  clerk  of  the  district  court,  and  it  being 
the  clerk's  duty  to  preserve  the  flies  intact, 
on  the  introduction  of  such  flies  in  evi- 
dence in  an  action  to  determine  the  respec- 
tive rights  of  the  owners  of  a  ditch,  it  will 
be  presumed.  In  the  absence  of  a  showing 
to  the  contrary,  that  the  flies  contain  the 
entire  record. — Woods  v.  Sargent.  43  C.  268, 
273,  95  P.  932. 

§  832.    Evidence. 

(a)  Although  evidence  of  non-user  and 
similar  acts  occurring  before  the  entry  of  a 
decree  of  priorities  to  the  use  of  water  is 
improper  for  the  purpose  of  proving  the 
owner's  right  to  use  a  less  volume  of  water 
than  that  decreed  to  him,  as  well  as  being 
Improper  for  the  purpose  of  showing  the 
element  of  non-user  In  a  subsequent  aban- 
donment, yet  where  there  Is  sufficient  legal 
evidence  as  to  the  element  of  non-user  sub- 
sequent to  the  decree,  evidence  of  non-user 
and  similar  acts  by  such  owner  before  the 
decree  is  proper,  and  not  prejudicial,  for 
the  purpose  of  showing  his  intent  in  not 
using  what  was  awarded  to  him. — Alamosa 
Creek  Canal  Co.  v.  Nelson,  42  C.  140,  147. 
93  P.  1112. 

(b)  In  ascertaining  the  respective  rights 
of  several  approprlators  of  water,  the  junior 
appropriators  using  a  ditch  previously  con- 
structed by  the  senior,  the  statements  of 
claim  made  and  testimony  given  by  the  par- 
ties In  a  proceeding  for  the  adjudication  of 
priorities  instltutied  shortly  subsequent  to 
the  junior  appropriations.  Is  competent  evi- 
dence, and  superior  in  value  to  the  verbal 
testimony  of  the  appropriators  and  others. 


later  In  Interest,  given  years  afterwards,  as 
to  their  recollections  and  understuidlngs. 
Such  statements  of  claim  and  testimony 
given  In  the  adjudication  proceedings,  con- 
clude the  parties  thereto  and  their  successors 
in  Interest.— Stewart  v.  Austin,  50  C.  247,  265, 
115  P.  516. 

§283.    AdmissibiUty. 

(a)  In  an  action  to  establish  a  priority 
of  water  rights  and  to  restrain  defendants 
from  Interfering  therewith,  defenses  of  aban- 
donment, estoppel  and  increase  by  defend- 
ants of  the  natural  flow  of  the  stream  are 
defenses  of  new  matter  and  must  be  specially 
pleaded. — Hector  Mining  Co.  v.  Valley  View 
Mining  Co.,  28  C.  315,  64  P.  205. 

(b)  Where,  In  an  action  to  re-establish 
certain  water  righte,  the  plaintiff  alleged 
In  its  complaint  that  at  no  time  could  de- 
fendant's ditch  carry  more  than  600  statu- 
tory inches  of  water  per  second  of  time,  and 
that  defendant's  company  had  voluntarily 
abandoned  all  in  excess  of  such  amount,  a 
complaint  previously  flled  by  plaintiff,  ask- 
ing for  a  readjudicatlon  of  priorities  in  that 
water  district,  containing  a  statement  that 
defendant's  ditch  would  carry  800  statutory 
inches  of  water,  was  admissible  in  evidence 
as  an  admission  by  plaintiff  of  such  fact. — 
Boulder  A  White  Rock  Ditch  Co.  v.  Leggett 
Consol.  Ditch  6  Res.  Co..  36  C.  455,  458.  86 
P.  101. 

(c)  In  an  action  to  restrain  another  from 
interfering  with  plaintiff's  use  of  the  waters 
of  a  stream,  based  upon  an  absolute  prior 
appropriation  by  plaintiff,  evidence  is  inad- 
missible to  show  that  the  defendant's  grantee 
had  relinquished  her  prior  right  to  plain- 
tiff, there  being  no  averment  of  abandon- 
ment or  relinquishment  in  the  pleadings. — 
Wellington  v.  Beck.  43  C.  70,  74.  95  P.  297. 

(d)  Although  in  adjudicating  water 
rights  in  a  water  district  a  court  cannot  de- 
termine the  amount  of  the  appropriation  of 
each  individual,  and  can  only  fix  the  amount 
to  which  the  respective  ditches  are  entitled, 
evidence  taken  before  a  referee  and  relating 
to  a  particular  ditch  is  admissible  in  an 
action  to  determine  the  respective  rights  of 
the  owners  of  that  ditch,  since  the  appropria- 
tion to  the  ditch  in  the  first  proceeding  is 
presumably  based  upon  the  amount  of  water 
which  they  respectively  used  when  the  de- 
cree was  rendered. — Woods  v.  Sargent,  43 
C.  268,  95  P.  932. 

(e)  The  defendant,  in  an  action  to  de- 
termine the  rights  of  the  owners  of  an  irriga- 
tion ditch,  was  not  a  party  to  a  prior  pro- 
ceeding wherein  the  ditch  was  awarded  an 
appropriation  in  an  adjudication  of  rights 
in  the  district.  Heldy  that  such  fact  does 
not  affect  the  admissibility  of  testimony 
taken  before  the  referee  in  the  prior  proceed- 
ing, where  defendant's  grantor  was  one  of 
the  parties  to  that  proceeding. — Id. 

§  234.    Exclusion. 

(a)  In  an  action  to  protect  water  rights, 
in  which  there  was  no  issue  as  to  the  ques- 
tion of  priority,  statutory  statements  of 
claim  to  the  water  in  controversy  were  im- 
material and  were  properly  excluded  from 
the  evidence. — Buckers  Irr.,  Mill,  k  Imp.  Co. 
T.  Farmers'  Ind.  Ditch  Co.,  31  C.  62,  72  P.  49. 
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(b)  In  an  action  concerning  water  riglits, 
where  the  testimony  of  plaintiff's  witness  in 
rebuttal  was  not  materially  different  from 
that  given  in  chief,  except  as  to  the  fact 
that  he  shut  down  a  certain  headgate  be- 
cause the  priority  had  expired  and  that  he 
did  not  know  whether  any  water  was  run 
into  that  ditch  on  account  of  defendant's  ap- 
propriation, while  defendant's  motion  to 
strike  might  properly  have  been  denied,  its 
allowance  does  not  constitute  reversible 
error.— Boulder  6  White  Rock  Ditch  Co.  v. 
Leggett  Consol.  D.  A  Res.  Co.,  36  C.  455,  86  P. 
101. 

§885.    Weight  and  sufficiency. 

(a)  Where  a  senior  appropriator  of  water 
seeks  to  enjoin  a  junior  appropriator  from 
diverting  the  same,  and  the  defendant  seeks 
to  avoid  such  on  the  ground  that,  if  the 
diversion  is  restrained,  the  plaintiff  will  de- 
rive no  benefit  therefrom,  such  defense  must 
be  established  by  clear  and  satisfactory  evi- 
dence.— ^Alamosa  Creek  Canal  Co.  v.  Nelson, 
42  C.  140,  149,  93  P.  1112. 

(b)  Petitioners  claiming  to  be  entitled 
to  a  certain  share  of  the  waters  of  an  irrigat- 
ing ditch  known  as  the  Canon  Ditch,  pro 
duced  evidence  sufficient,  prima  facie,  of 
their  title  to  the  volume  of  water  claimed. 
— Larimer  County  Canal  No.  2  Irr.  Co.  v. 
Foudre  Valley  Res.  Co.,  23  A.  249,  129  P. 
248. 

§  286.    Damages. 

(a)  Where  a  party  sues  for  damagen 
caused  by  being  restrained  from  using  the 
water  from  a  certain  ditch,  if  it  is  shown 
that  he  could  have  obtained  sufficient  water 
from  another  source,  he  will  not  be  entitled 
to  receive  a  greater  sum  than  he  would  have 
had  to  expend  to  obtain  water  from  sucli 
source. — Mack  v.  Jackson,  9  C.  536,  13  P. 
542. 

(b)  In  an  action  for  damages  for  wrong- 
fully preventing  the  use  of  water  power  for 
an  elevator,  the  cost  of  substituting  steam 
power  was  a  proper  measure  of  the  damages. 
— ^Hottell  V.  Farmers'  Protective  Ass'n,  26  C. 
67.  53  P.  327. 

(c)  In  an  action  for  damages  for  ob- 
structing plaintiffs  use  of  water  for  irriga- 
tion, the  measure  of  damages  to  his  crops 
is  the  difference  between  the  amount  realized 
from  them  and  the  amount  that  would  have 
been  realized  had  the  water  not  been  inter- 
fered with,  less  the  added  cost  of  raising, 
harvesting,  and  marketing  them. — Tubbs  v. 
Roberts,  40  C.  498,  506,  92  P.  220. 

§  287.    Decree. 

(a)  A  beneficial  use  is  required  to  have 
been  found,  but  the  decree  need  not  recite 
such  fact.  Decree  construed  as  sufficient  in 
form  and  detail. — Broadmoor  Dairy  6  Live 
Stock  Co.  V.  Brookside  Water  A  Imp.  Co., 
24  C.  541,  52  P.  792. 

(b)  A  decree  that  adjudged  plaintiff  to 
be  the  owner,  and  entitled  to  the  use,  of 
sufficient  water  fiowing  through  an  irrigat- 
ing canal  for  the  irrigation  of  160  acres  of 
land,  is  sufficiently  definite  and  certain  as  to 
the  amount  of  water  decreed. — McLure  v. 
Koen,  25  C.  284,  53  P.  1058. 

(c)  Where  a  mill  owner  acquired  a  wiat^r 


right  of  a  certain  number  of  inches,  suffi- 
cient to  furnish  power  for  running  his  mill, 
subject  to  a  prior  appropriation  by  a  city 
from  the  same  stream  of  a  certain  amount, 
and  except  at  certain  periods  of  time  dur- 
ing each  year  the  stream  did  not  supply 
sufficient  water  to  run  the  mill  after  the- 
city  had  diverted  its  prior  appropriation,  in 
an  action  by  the  mill  owner  against  the  city 
to  enjoin  it  from  interfering  with  the  mill 
owner's  water  right,  a  Judgment  enjoining 
the  city  from  diverting  the  waters  of  the 
stream  above  the  point  of  diversion  by  the 
mill  owner,  except  to  the  extent  of  its  prior 
appropriation,  and  ordering  that  the  city  per- 
mit the  water  of  the  stream,  subject  to  its 
prior  appropriation,  to  fiow  down  to  the 
point  of  the  mill  owner's  diversion  to  the 
extent  of,  and  not  to  exceed  the  amount  of, 
the  mill  appropriation  at  such  times  as  the 
waters  in  the  stream,  after  the  diversion  of 
the  city's  prior  appropriation,  might  be  suffi- 
cient to  afford  power  for  running  the  mill, 
was  proper,  and  the  city  could  not  complain 
because  the  decree  failed  to  limit  the  mill 
owner's  right  to  use  the  water  to  the  periods 
of  time  that  the  evidence  showed  he  had 
been  theretofore  able  to  operate  his  mill  dur- 
ing each  year. — City  of  Telluride  v.  Blair, 
33  C.  353,  80  P.  1053. 

(d)  Where,  in  an  action  to  "enjoin  the 
use  of  water  by  defendants,  plaintiffs  claimed 
no  right  in  the  ditch  from  which  defendants 
obtained  the  waters  in  question,  a  decree 
which,  after  determining  plaintiffs'  rights, 
also  apportioned  the  water  in  defendants' 
ditch  as  between  themselves,  was  erroneous 
as  to  the  latter  provision,  since  not  within 
the  issues.— Conley  v.  Dyer,  43  C.  22,  30,  95 
P.  304. 

§  288.    Construction. 

(a)  Although  a  decree  in  favor  of  a  prior 
appropriator  restraining  a  subsequent  ap- 
propriator from  diverting  water,  literally  in- 
hibits the  defendant  from  diverting  any 
water  between  certain  dates  named,  the  law 
reads  into  the  decree  that  the  inhibition  only 
covers  such  portion  of  the  period  between 
the  dates  specified  as  the  plaintiff  has  use 
for  the  water.— Medano  Ditch  Co.  v.  Adams, 
29  C.  317,  68  P.  431. 

(b)  A  decree  awarding  water  rights, 
after  providing  that  a  certain  amount  of 
cubic  feet  should  be  allowed  proportionately 
as  the  parties  increased  their  irrigable  land, 
further  provided  that  such  increase  and  the 
user  of  proportionate  additional  amount  of 
water  appropriated  therefor  should  be  made 
with  reasonable  diligence.  Held,  that  such 
decree  only  vested  in  the  appropriators  an 
inchoate  right  to  the  water  contained  in  such 
appropriation,  which  could  become  fixed  only 
on  their  applying  the  same  to  a  beneficial 
use  within  a  reasonable  time. — Conley  v. 
Dyer,  43  C.  22,  28,  95  P.  304. 

(c)  A  right  to  the  use  of  water  is  limited, 
both  as  to  time  and  volume,  by  the  needs 
of  the  party,  and  the  law  reads  this  limita- 
tion into  a  decree  declaring  the  right. — 
White  V.  Nuckolls,  49  C.  170,  177,  112  P. 
329. 

(d)  The  right  to  enjoy  the  waters  of  a 
ditch  is  limited  by  law,  in  both  time  and 
volume,  hj  th^  needs  of  the  party.     A  de- 
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cree  directing  a  "constant  flow"  of  a  volume 
Bpecified  is  subject  to  this  limitation,  and 
to  be  read  accordingly. — ^Wolff  v.  Pomponia, 
52  C.  109,  114,  120  P.  142. 

§239.    Appeal 

(a)  Where  on  appeal  from  a  decree  in- 
volving the  right  to  maintain  and  use  water 
from  two  ditches  used  as  feeders  to  a  main 
ditch  the  decree  abating  one  of  the  ditches 
on  the  ground  that  by  percolation  it  drew 
water  from  the  main  stream  was  affirmed, 
and  as  to  the  other  ditch  the  decree  was 
reversed  and  remanded  for  a  new  trial,  and 
on  the  second  trial  defendants  filed  a  sup- 
plemental answer  alleging  that  the  channel 
of  the  stream  had  so  changed  as  to  make  it 
necessary  for  them  to  move  the  headgate 
of  their  main  ditch  further  up  the  stream 
and  asking  a  modification  of  the  former  de- 
cree so  as  to  permit  them  to  utilize  the 
feeder  ditch  that  had  been  abated  for  the 
purpose  of  diverting  the  water  from  the 
stream  to  supply  their  main  ditch  and  also 
alleging  that  the  part  of  the  ditch  desired 
to  be  so  used  would  not  draw  water  from 
the  stream  except  through  its  headgate,  and 
issue  being  Joined  thereon  the  trial  court 
by  its  findings  recognized  that  defendants 
were  entitled  to  the  modification  asked  but 
in  the  decree  failed  to  affirmatively  modify 
the  former  decree,  on  appeal  the  decree  will 
be  reversed  and  the  cause  remanded  with 
directions  to  enter  a  decree  affirmatively 
modifying  the  former  decree  as  demanded 
in  defendants'  supplemental  answer. — 
Buckers  Irr.,  Mill.  &  Imp.  Co.  v.  Platte  Val. 
Irr.  Co.,  28  C.  187,  63  P.  305. 

(C)     QUIETING  TITLE. 

§  240.    Jurisdiction. 

(a)  Where  a  court  of  equity  acquires 
jurisdiction  of  a  cause  to  restrain  inter- 
ference with  a  water  right,  it  may  properly 
retain  jurisdiction  and  determine  all  the 
rights  of  the  parties;  and  may,  independent 
of  the  statute,  enter  a  decree  quieting  plain- 
tifTs  title  to  such  water  right,  although 
plaintiff  is  not  in  actual  possession  thereof. 
— Outheil  Park  Inv.  Co.  v.  Town  of  Mont- 
clair,  32  C.  420,  76  P.  1050. 

(b)  In  an  action  to  quiet  title  to  a  water 
right  the  court  has  not  power  to  adjudge 
and  decree  a  change  in  the  point  of  diversion, 
of  such  water  right  from  one  ditch  to  an- 
other, although  such  change  had  been  recog- 
nized and  consented  to  by  the  immediate 
parties  and  the  owners  of  the  two  ditches. — 
Fluke  V.  Ford,  35  C.  112,  84  P.  469. 

§241.    Right  of  action  in  general. 

(a)  A  bill  in  equity  will  lie  to  quiet  title 
to  water  rights. — Kimball  v.  Northern  Colo. 
Irr.  Co.,  42  C.  412,  94  P.  333. 

(b)  In  this  jurisdiction  a  bill  to  quiet 
title  to  a  water  right,  and  enjoin  interference 
therewith  will  be  entertained.  Vague  and 
uncertain  provisions  of  the  contract  under 
which  the  plaintiff  claims  are  no  bar  to  the 
relief.^New  Brantner  Exten.  Ditch  Co.  v. 
Kramer,  57  C.  218,  141  P.  498. 

(c)  A  bill  to  quiet  title  to  stock  in  an 
irrigating  company,  which  entitled  the 
owner  to  a  certain  voluxne  of  wjiter,  enter- 


tained.—Wannamaker  V.    Pendleton,   21   A. 
174,  121  P.  108. 

§242.    Waiver  of  right  to  object 

(a)  In  an  action  to  quiet  title  to  a  water 
right,  where  defendant  demurred  to  the  com- 
plaint on  the  ground  that  the  water  right, 
being  a  mere  easement,  the  action  would  not 
lie  because  plaintiff  could  not  be  in  actual 
possession  thereof,  which  demurrer  was 
overruled,  and  defendant,  instead  of  stand- 
ing by  the  demurrer,  answered  setting  up 
title  in  itself  and  asked  to  have  its  title 
quieted,  its  objection  to  the  form  of  action 
was  waived,  even  if  the  point  was  originally 
good. — Gutheil  Park  Inv.  Co.  v.  Town  of 
Montclair,  32  C.  420,  76  P.  1050. 

§  243.    Parties. 

(a)  A  ditch  company  is  not  a  necessary 
party  to  an  action  between  consumers  of 
water  over  the  right  to  the  use  of  a  certain 
water  right  from  the  ditch  of  said  company. 
— Gutheil  Park  Inv.  Co.  v.  Town  of  Mont- 
clair, 32  C.  420,  76  P.  1050. 

§  244.    Complaint. 

(a)  A  complaint  to  quiet  title  to  appro- 
priations of  water  claimed  to  have  been  made 
for  domestic  and  irrigation  purposes,  and  to 
restrain  a  town  from  diverting  the  same  for 
its  use,  need  not  allege  that  the  town  had 
not  commenced  proceedings  to  condemn  the 
water,  or  had  not  acquired  the  right  to  ap- 
propriate the  same  by  consent  of  the  resi- 
dents on  the  stream,  since  such  facts  are 
purely  matters  of  defense. — Town  of  Sterling 
V.  Pawnee  Ditch  Extension  Co.,  42  C.  421, 
431,  94  P.  339. 

(b)  In  an  action  to  quiet  title  to  water 
rights,  a  complaint  which  alleges  ownership 
and  possession,  without  setting  up  the  facts 
constituting  a  valid  appropriation,  is  suffi- 
cient under  Mills'  Ann.  Code,  c.  22.— Kimball 
V.  Northern  Colo.  Irr.  Co.,  42  C.  412,  94  P. 
333. 

(c)  A  complaint  to  quiet  title  to  appro- 
priations of  water,  claimed  to  have  been 
made  for  domestic  and  irrigation  purposes, 
should  allege  what  volume  of  water  di- 
verted reaches  the  consumers  under  the 
ditch,  how  many  consumers  there  are,  the 
distance  the  water  is  carried,  the  area  of 
land  to  which  applied,  when  applied,  what 
volume  is  actually  consumed  for  domestic 
and  irrigation  purposes,  and  when  the  ditch 
was  completed;  the  rule  being  that,  in  plead- 
ing an  appropriation  of  water,  the  acts  con- 
stituting such  appropriation  must  be  stated, 
and  not  merely  legal  conclusions,  so  that 
upon  inspecting  such  pleading  it  can  be  de- 
termined whether  or  not  the  facts  stated 
constitute  in  law  a  valid  appropriation. — 
Town  of  Sterling  v.  Pawnee  Ditch  Extension 
Co.,  42  C.  421,  429,  94  P.  339. 

§  245.    Defenses. 

(a)  Conditions  in  a  grant  of  a  water 
right  by  a  ditch  company,  that  the  water 
shall  be  used  only  on  certain  specified  land, 
and  requiring  the  grantee  to  pay  a  speci- 
fied annual  rental,  may  be  waived  by  the 
grantor;  and  whatever  may  be  the  effect 
of  such  restriction  as  between  the  ditch  com- 
pany and  the  water  consumer^  a  straoger 
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to  the  contract,  who  is  in  no  way  connected 
with  the  title  of  the  ditch  company,  cannot 
interpose  such  condition  as  a  defense  to  an 
action  by  the  water  consumer  to  quiet  its 
title  to,  and  restrain  interference  with,  such 
water  right — Qutheil  Park  Inv.  Co.  v.  Town 
of  Montclair,  32  C.  420,  76  P.  1050. 

(b)  In  an  action  to  quiet  title  to  a  water 
right  and  to  restrain  interference  with  the 
use  thereof,  where  both  parties  claimed  title 
from  a  common  source,  an  irrigation  c<mi- 
pany,  and  plaintiff  proved  a  grant  from  said 
company  to  its  remote  grantor  and  by  divers 
mesne  conveyances  that  said  grant  had 
vested  in  plaintiff,  and  defendant  proved 
no  grant  from  said  company,  defendant  could 
not  object  to  plaintiffs  title  on  the  ground 
that  the  grant  from  the  company  restricted 
the  use  of  the  water  to  certain  specified  land 
which  plaintiff  had  never  owned,  nor  that 
the  continued  right  of  its  enjoyment  was 
conditioned  upon  the  payment  of  an  annual 
rental  which  plaintiff  had  not  paid,  neither 
could  defendant  establish  title  in  itself  by 
showing  that  it  had  used  the  water  and  paid 
the  rental  for  a  number  of  years. — Id. 

§246.    Issues,  proof  and  variance. 

(a)  In  an  action  by  a  purchaser  at 
sheriffs  sale  to  quiet  title  to  a  water  right 
alleged  to  have  been  appurtenant  to  the  land, 
the  question  whether  the  defendant  has  more 
water  than  is  actually  needed,  or  has  not 
enough  for  the  iirrigation  of  his  land,  is 
entirely  immaterial  to  the  issue  raised;  nor 
can  the  question  of  whether  defendant  is  en- 
titled to  hold  a  water  right,  for  the  reason 
that  he  is  a  mere  tenant  at  will,  be  raised 
by  plaintiff,  since,  even  if  the  former  can- 
not own  the  water  right,  such  fact  does  not 
vest  the  title  in  the  latter. — Cooper  v.  Shan- 
non, 36  C.  98,  104,  85  P.  175. 

§247.    Evidence. 

(a)  The  plaintiffs  united  in  a  bill  to 
quiet  title  to  a  water  right.  The  complaint 
alleged  a  purchase  by  Swan  as  their  trustee. 
The  right  of  the  parties  was  in  no  way  de- 
pendent upon  whether  a  trust  relation  ex- 
isted or  not  Held,  that  defendants  were  not 
prejudiced  by  the  admission  of  incompetent 
testimony  to  prove  the  trust. — ^Wannamaker 
V.  Pendleton,  21  A.  174,  121  P.  108. 

§248.    Weight  and  sufficiency. 

(a)  In  an  action  to  quiet  title  to,  and 
restrain  Interference  with,  a  water  right 
where  plaintiff  proves  legal  title  thereto, 
from  that  title  flows  the  right  to  whatever 
possession  the  nature  of  the  water  right  is 
susceptible  of,  and  to  Its  free  use  and  enjoy- 
ment; and,  where  the  complaint  and  evi- 
dence is  otherwise  sufficient,  plaintiff  Is  en- 
titled to  a  decree  establishing  Its  title  to 
the  water  right  and  restraining  interference 
with  Its  use. — Guthell  Park  Inv.  Co.  v.  Town 
of  Montclair,  32  C.  420,  76  P.  1050. 

(b)  In  an  action  to  quiet  title  to  the  right 
of  way  for  an  irrigation  ditch,  there  being 
no  evidence  of  the  existence  of  such  ditch  at 
the  time  the  defendants  purchased  the  land, 
and  they  being  without  notice  of  the  exist- 
ence of  such  right  of  way,  the  action  must 
JlftU.— Blake  V.  Boye,  38  C.  55,  5^,  88  P.  470. 


§  249.    Decree. 

(a)  Decree  adjusting  water  rights,  spe- 
cifically limiting  the  use  of  water  decreed  to 
the  appellee  to  the  Irrigation  of  their  own 
lands,  which  were  accurately  described,  and 
allowing  the  use  of  the  water  only  when 
necessary,  providing  that  all  waters  not  used 
by  appellee  shall  go  to  appellant  for  the 
Irrigation  of  his  lands,  provided  he  shall 
comply  with  the  contract  upon  which  his 
rights  were  based,  held  sufficiently  definite 
to  protect  the  right  of  the  appellant. — Rol- 
lins V.  Feamley  Inv.  6  Real  Est  Co.,  25  A. 
85,  136  P.  95. 

VL     ADMINISTRATION  OP  WATER  SUP- 
PLY. 

(A)      CARRIERS   AND   DITCH   COM- 
PANIES. 

§  250.    Status  of  ditdi  company. 

(a)  A  ditch  company  is  a  quaM  public 
servant,  charged  with  duties,  and  subject  to 
control. — Wheeler  v.  No.  Colo.  Irr.  Co.,  10  C. 
582,  17  P.  487;  Wyatt  v.  Larimer  &  Weld  Irr. 
Co.,  18  C.  298,  33  P.  144. 

(b)  A  ditch  company  is  a  carrier  of 
water,  not  a  proprietor. — ^Wheeler  v.  North- 
em  Colo.  Irr.  Co.,  10  C.  582,  17  P.  487; 
Farmers'  Ind.  Ditch  Co.  v.  Agricultural  D. 
Co.,  22  C.  513,  45  P.  444;  Wyatt  v.  Larimer 
A  Weld  Irr.  Co.,  18  C.  298,  33  P.  144. 

(c)  Status  of  water  companies  to  irri- 
gators considered  holding  them  to  be  an  "in- 
termediate agency"  between  the  consumer 
and  the  state. — Wheeler  v.  Northern  Colo. 
Irr.  Co.,  10  C.  583,  17  P.  487;  Wyatt  v.  Lari- 
mer &  Weld  Irr.  Co.,  18  C.  298,  33  P.  144. 

(d)  A  ditch  company  is  a  quasi  public 
carrier:  a  trustee  for  Its  consumers  and  is 
bound  to  protect  their  interests. — Farmers' 
Ind.  Ditch  Co.  v.  Agricultural  D.  Co.,  22  C. 
513,  45  P.  444;  Rocky  Ford  Canal,  etc.,  Co. 
V.  Simpson,  5  A.  30,  36  P.  638. 

(e)  A  ditch  company  Is  not  a  common 
carrier.— Wright  v.  Platte  Val.  Irr.  Co.,  27 
C.  322,  329,  61  P.  603. 

(f)  An  irrigation  company  carrying 
water  for  others  Is  a  quasi  public  carrier, 
as  well  as  a  private  enterprise. — City  and 
County  of  Denver  v.  Brown,  56  C.  216,  138 
P.  44. 

§251.    Agency  for  consumer. 

(a)  The  carrier  of  water  is  the  con- 
sumer's agent. — ^Farmers'  High  Line  Canal  St 
Res.  Co.  V.  Southworth,  13  C.  Ill,  121,  21  P. 
1028. 

§  262.    Not  exempt  from  priority  statutes. 

(a)  A  ditch  company  diverting  water  for 
general  purposes  of  Irrigation  cannot,  by 
any  provision  of  Its  by-laws,  rules,  or  regu- 
lations exempt  Itself  or  Its  stockholders  from 
the  operation  of  the  constitution  In  respect 
to  priority  of  appropriation. — Combs  v.  Agr. 
Ditch  Co.,  17  C.  146,  28  P.  966. 

(b)  A  ditch  company  Is  not  exempt  from 
the  operation  of  the  priority  statutes. — 
Farmers'  Ind.  Ditch  Co.  v.  Agricultural  D. 
Co.,  22  C.  513,  45  P.  444. 

§  253.    Powers. 

(a)  The  power  of  a  new  company.  Incor- 
porated to  obtain  an  additional  water  supply 
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for  the  owners  of  water  rights  in  a  certain 
ditch,  to  purchase  the  water  rights  of  such 
ditch,  can  only  be  questioned  by  the  state. 
— Water  Supply  k  Storage  Co.  v.  Tenney,  24 
C.  344,  51  P.  605. 

§254.    Duties  and  obligations.  ^ 

(a)  The  measure  of  the  rights,  duties 
and  liabilities  of  a  water  company  and  the 
water  consumers,  is  to  be  found  in  the  stat- 
utes of  the  state  and  in  the  contract,  and  not 
in  the  rules  of  the  company. — Downey  v. 
Twin  Lakes  L.  A  W.  Co.,  41  C.  385.  390,  92  P. 
946. 

(b)  A  corporation  operating  a  canal  or 
ditch  for  conveying  water  for  irrigation  to 
the  proprietors  of  the  lands  thereunder  is 
bound  to  carry  and  deliver  water  to  the 
class  of  consumers  named  in  its  certificate 
of  incorporation,  and  the  service  must  be 
performed  for  a  reasonable  maximum  charge, 
to  be  fixed  by  the  board  of  county  commis- 
sioners, upon  proper  application  made. — 
Northern  Colorado  Irr.  Co.  v.  Poupplrt.  22 
A.  563,  127  P.  125. 

(c)  A  corporation  organized  for  the  pur- 
pose of  supplying  water  to  its  stockholders 
by  means  of  reservoirs  and  ditches  is 
charged  by  the  law  with  the  duties  of  reason- 
able care  and  diligence  in  procuring  and 
storing  the  water,  keeping  its  works  in  re- 
pair, and  making  ratable  distribution  of  the 
water.  When  the  land  of  a  particular  stock- 
holder is  so  situated  that  it  can  be  irrigated 
from  certain  reservoirs  only,  it  is  the  duty 
of  the  corporation,  if  by  reasonable  care  it 
is  practicable,  without  prejudice  to  other 
stockholders,  to  retain  in  such  reservoirs 
water  sufficient  to  irrigate  the  lands  of  such 
stockholder;  and  if  without  excuse  it  fails 
in  this  duty,  it  is  liable  to  the  stockholder 
for  any  injury  which  may  result— Mountain 
Supply  Ditch  Co.  v.  Lindekugel.  24  A.  100, 
131  P.  789. 

(d)  A  corporation  operating  an  irrigat- 
ing ditch  is  not  under  duty  to  carry  water 
in  excess  of  its  decreed  appropriation ;  never- 
theless, if  there  is  at  any  time  surplus  water 
in  the  ditch,  any  stockholder  having  need 
thereof  is  equitably  entitled  thereto,  even 
though  it  may  be  in  excess  of  the  allow- 
ance, to  which,  measured  by  his  holdings  in 
the  stock,  he  is  entitled.  And  the  stock- 
holder having  need  of  the  water  is  entitled 
to  complain  if  the  corporation  unnecessarily 
wastes  it  where  it  is  of  benefit  to  no  one. — 
Stuart  V.  Jefferson  County,  25  A.  568,  139 
P.  577. 

(e)  A  corporation  operating  an  irrigat- 
ing ditch  is  without  authority  to  consent  to 
any  change  in  its  works  or  conduits,  for  the 
benefit  of  one  stockholder,  and  to  the  preju- 
dice of  another,  without  the  consent  of  the 
latter,  after  a  full  knowledge  of  what  is 
proposed,  and  with  whatever  provision  for 
his  protection  he  may  demand  as  the  con- 
dition of  such  consent — Id. 

(f)  The  corporation  is  bound  to  see  to 
it  that  the  stockholder  receives  his  propor- 
tion of  the  water  with  as  little  expense  and 
inconvenience  as  if  the  change  were  not 
made,  and  without  imposing  upon  him  any 
increase  in  the  cost  of  delivery,  or  any  bur- 
den of  maintaining  or  replaclAg  the  substi- 
tuted device. — Xd. 


§855.    Construction  of  headgates. 

(a)  Where  it  is  practicable  for  two  or 
more  consumers  to  draw  water  from  a  canal 
for  the  irrigation  of  their  lands  through  one 
headgate,  that  may  be  done;  but  where  a 
water  consumer  cannot  thus  obtain  water, 
he  is  entitled,  under  Mills'  Ann.  Stats.,  sec. 
2288,  to  compel  a  water  company  to  construct 
a  necessary  headgate  at  the  expense  of  the 
water  consumer. — ^Downey  v.  Twin  Lakes 
Land  k  Water  Co.,  41  C.  385,  392,  92  P.  946. 

(b)  A  water  company  conveyed  water 
rights  by  deed,  stipulating  that  the  grantee 
might  relocate  the  rights,  provided  that  loca- 
tion could  be  made  on  land  lying  nearer  the 
headgate  of  the  main  canal,  and  without 
detriment  to,  or  any  liability  of,  the  com- 
pany. A  third  person  acquired  a  half  of 
an  80-acre  water  right,  and  his  land  was 
lying  nearer  the  headgate  of  the  main  canal 
than  any  of  the  land  which  had  theretofore 
been  irrigated  with  water  obtained  upon  this 
right,  and  could  not  be  Irrigated  by  water 
taken  from  the  main  canal  through  any 
existing  headgate.  Held,  that  he  was  en- 
titled to  a  headgate  over  the  objection  that  a 
multiplicity  of  headgates  weakened  the  canal 
and  increased  the  expense  of  maintaining  it, 
since  the  detriment  or  liability  mentioned 
in  the  contract  meant  detriment  or  liability 
out  of  the  ordinary;  and  that  he  was  also 
entitled  to  such  headgate  under  Mills'  Ann. 
Stats.,  sec.  2288,  requiring  owners  of  any 
canal  used  for  irrigating  purposes  to  con- 
struct the  necessary  outlets  for  a  proper 
delivery  of  the  water  to  persons  having  right 
to  the  use  thereof. — Id. 

§856.    Control  of  distribution. 

(a)  The  ditch  company  must  retain  con- 
trol by  its  superintendent.  A  contract  to 
allow  a  consumer  to  help  himself  is  void. — 
White  V.  Farmers'  High  Line  Canal  it  Res. 
Co.,  22  C.  191,  43  P.  1028. 

§857.    Ditch  stock. 

(a)  The  transfer  of  ditch  stock  is  a 
transfer  of  an  interest  in  the  ditch  and  of 
a  priority  to  the  use  of  so  much  water. — 
Cache  la  Poudre  Irr.  Co.  v.  Larimer  6  Weld 
Res.  Co.,  25  C.  144,  53  P.  318. 

(b)  Eiach  share  in  a  ditch  company  is 
equal  to  any  other  share. — Rocky  Ford 
Canal,  etc.,  Co.  v.  Simpson,  5  A.  30,  36  P. 
638. 

§858.    Certificates  or  shares  canTlne   water 
rights. 

(a)  Where  a  ditch  company  had  issued 
certain  certificates  for  perpetual  water 
rights  and  recognized  the  transfer  of  said 
certificate  without  requiring  a  surrender  of 
the  certificates  or  that  the  transfers  be  made 
on  the  books  of  the  company,  it  waived  that 
requirement  and  a  subsequent  purchaser  of 
the  ditch  and  rights  of  the  company  under  a 
deed  that  expressly  reserved  said  certificates 
cannot  object  to  such  transfers. — Grand  Val- 
ley Irr.  Co.  V.  Lesher,  28  C.  273,  65  P.  44. 

(b)  Where  a  ditch  company  incorporated 
for  the  purpose  of  building  a  certain  ditch, 
and  which  owned  no  other  ditch,  issued  a 
certificate  to  the  effect  that  the  party  to 
whom  it  was  issued  was  the  owner  of   a 
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company  and  that  the  same  was  free  from 
all  dues  and  assessments,  the  certificate  was 
a  sufficient  conveyance  in  writing  of  a  per- 
petual and  non-assessable  water  right  and 
easement  in  the  ditch  of  the  company,  and 
where  the  company  issuing  the  certificate  as 
well  as  its  successor  had  ever  since  the  issu- 
ance of  such  certificate  delivered  water  to 
the  certificate  holder  through  his  headgate 
and  lateral  ditches,  it  was  an  interpretation 
of  the  certificate,  and  in  an  action  by  such 
certificate  holder  against  a  company,  which 
succeeded  by  purchase  to  the  ownership  of 
the  ditch  and  rights  of  the  issuing  company, 
to  quiet  title  to  such  water  right  and  ease- 
ment, a  complaint  that  alleges  the  foregoing 
facts  states  a  cause  of  action. — Id. 

§  259.    Rights  of  shareholders  to  water. 

(a)  Where  several  parties  were  the 
owners  of  the  shares  of  the  capital  stock  of 
a  ditch  company  which  they  acquired  from 
the  company,  the  original  appropriator  of 
the  water  rights  of  the  ditch,  and  the  share- 
holders, were  entitled  to  a  proportionate 
share  of  the  water  flowing  in  the  ditch,  the 
fact  that  one  of  the  shareholders  for  several 
years  contributed  more  than  his  share  to- 
wards maintaining  the  ditch  and  appro- 
priated therefrom  more  than  his  propor- 
tional share  of  the  water  was  not  such  prior 
appropriation  of  the  water  as  would  give 
him  a  prior  right  to  the  water  over  other 
shareholders.— Butterfield  v.  O'Neill,  19  A. 
7,  72  P.  807. 

§  260.    Rules  and  by-laws. 

(a)  Under  the  statutes  a  ditch  owner 
may  make  reasonable  rules  to  be  observed 
by  both  himself  and  the  consumer  in  the 
sale  and  distribution  of  water  from  his 
ditch.  But  a  prior  purchaser  who  has  com- 
plied with  the  provisions  of  the  law  cannot 
be  required,  as  a  condition  precedent  to  the 
exercise  of  his  right  to  purchase  water,  to 
acknowledge  the  equity  of  all  the  rules 
adopted  by  the  ditch  owner. — Golden  Canal 
Co.  V.  Bright,  8  C.  144,  6  P.  142. 

(b)  A  ditch  company  is  a  quasi  public 
servant,  charged  with  duties,  and  subject  to 
control.  Though  it  has  a  monopoly  of  the 
business,  it  cannot  force  compliance  with 
unreasonable  charges  or  regulations. — 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  C. 
582, 17  P.  487;  Wyatt  v.  Larimer  &  Weld  Irr. 
Co.,  18  C.  298,  33  P.  144. 

§  261.    Assessments. 

(a)  A  person  holding  fully  paid  stock 
in  an  irrigation  company  cannot  object  to 
the  validity  of  assessments  thereon,  which 
he  either  voted  for  or  paid,  although  the  au- 
thorized stock  of  the  company  had  not  "been 
fully  subscribed  and  paid  up,"  as  required  in 
such  cases  by  sec.  569,  Mills'  Ann.  Stats. — 
Callahan  v.  Chilcott  Ditch  Co.,  37  C.  331, 
336.  86  P.  123. 

(b)  Where  an  assessment  levied  by  an 
irrigation  company  to  defray  the  expenses 
of  operation  for  one  season  was  held  ex- 
cessive and  partially  invalid,  because  a  por- 
tion of  the  money  was  to  be  used  in  carry- 
ing out  an  ultra  vire»  contract,  the  reduc- 
tion of  such  assessment  by  the  board  so  as 
to   cover  the  legitimate  expenses   was   in 


effect  a  new  assessment,  and  not  affected  by 
such  former  decree. — Grand  Valley  Irr.  Co. 
V.  Pruita  Imp.  Co.,  37  C.  483,  504,  86  P.  324. 
(c)  The  by-laws  of  an  irrigation  com- 
pany provided  that  the  expense  of  operating 
its  canals  and  ditches  should  be  defrayed  by 
assessments  upon  the  stock,  and  that  if  any 
stockholder  desired  water  delivered  beyond 
the  end  of  the  original  canal,  he  must  pay 
the  cost  of  such  extra  delivery.  A  stock- 
holder brought  an  action  to  enjoin  the  execu- 
tion of  a  contract  by  the  company  to  furnish 
water  beyond  the  end  of  the  canal  at  a  price 
inadequate  to  make  such  delivery.  It  was 
alleged  in  the  complaint  that  the  assess- 
ment for  that  year  was  three  or  four  times 
as  large  as  it  ought  to  be  to  meet  the  com- 
pany's regular  expenses;  that  the  excess  was 
to  be  used  to  carry  out  this  ultra  vires  con- 
tract; and  the  prayer  demanded  that  the 
company  be  enjoined  from  levying  an  as- 
sessment for  such  purpose,  that  the  assess- 
ment already  levied  be  declared  void,  and 
that  the  company  be  restrained  from  deliver- 
ing the  water  beyond  the  end  of  its  original 
canal  unless  such  user  should  pay  the  addi- 
tional cost  of  such  delivery.  A  decree  for 
plaintiff  enjoined  the  execution  of  the  con- 
tract, and  the  levying  or  collecting  of  any 
assessment  for  the  purpose  of  delivering 
water  in  accordance  with  such  contract. 
Thereafter  the  original  assessment  was  re- 
duced, and,  upon  failure  to  pay  the  same, 
plaintiff's  stock  was  sold  pursuant  to  the  by- 
laws. The  plaintiff  brought  an  action  for 
damages  upon  the  ground  that  such  sale  was 
illegal  because  the  assessment  was  void,  in 
accordance  with  the  former  decree.  Held, 
that  the  judgment  in  the  first  suit  was  not 
necessarily  conclusive  against  the  validity 
of  the  reduced  assessment,  and  the  burden 
was  on  plaintiff  to  show  that  the  validity  of 
the  original  assessment  was  passed  upon  at 
that  time;  and  that  evidence  offered  by  the 
defendant  to  show  the  contrary,  and  also 
that  the  reduced  assessment  was  not  to  be 
used  for  any  purpose  prohibited  by  the  in- 
junction, was  proper. — Id. 

§  262.    Successors. 

(a)  Under  G.  S.,  sec.  240,  empowering  a 
corporation  to  convey  its  property,  and  sees. 
341,  342,  by  which  its  property  on  dissolu- 
tion passes  to  its  directors  instead  of  re- 
verting— the  right  of  way  of  a  ditch  com- 
pany does  not  cease  with  the  expiration  of 
its  charter,  but,  having  previously  been  con- 
veyed, its  grantee  may  thereafter  continue 
the  use  of  the  same. — Bailey  v.  Platte  &  D. 
C.  k  M.  Co.,  12  C.  230,  21  P.  35. 

(b)  A  canal  company  may,  while  prose- 
cuting its  work  of  construction  with  proper 
diligence,  sell  and  dispose  of  such  rights  as 
It  may  have,  and  the  grantee  may  become  a 
legal  successor,  but  in  order  to  become  such 
it  must  succeed  to  the  charter  rights  of  the 
grantor,  prosecute  the  enterprise  under  the 
same  franchise  and  in  accordance  with  the 
statement  and  certificate  of  its  incorpora- 
tion.— Colorado  Land  k  Water  Co.  v.  Rocky 
Ford  Canal,  etc.,  Co.,  3  A.  545,  34  P.  580. 

§263.    Actions  to  enforce  rights  granted  by 
former  company. 

(a)    In  aju  action  ag«tinst  ^n  irrigation 
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company,  which  had  purchased  the  ditch  and 
rights  of  another  company,  to  enforce  a  per- 
petual and  non-assessable  water  right  In  the 
ditch,  granted  to  plaintiff  by  defendant's 
grantor,  where  plaintiff  alleged  that  defend- 
ant furnished  water  at  plaintifTs  headgate 
free  of  cost,  it  was  no  denial  of  that  allega- 
tion for  defendant  to  aver  in  its  answer 
that  upon  taking  possession  it  notified  plain- 
tiff that  he  had  no  right  to  take  or  use  water 
without  cost.  Nor  was  it  any  defense  to  the 
action  to  allege  the  manner  in  which  defend- 
ant obtained  title,  or  the  purpose  thereof,  or 
the  cost  of  the  ditch,  or  ownership,  or  that 
it  had  no  funds,  or  that  repairs  were  neces- 
sary, or  that  the  company  was  not  formed 
for  the  purpose  of  selling  or  renting  water, 
or  that  plaintiff  had  never  offered  to  pay  for 
water;  unless  the  title  alleged  was  superior 
to,  and  in  fact  not  subject  to.  plaintifTs  right. 
—Grand  Val.  Irr.  Co.  v.  Lesher,  28  C.  278. 
65  P.  44. 

§  204.    Effect  of  transfer  of  land  without  ditch 
stock. 

(a)  An  irrigation  company  owned  the 
main  ditch  and  a  water  right,  and  another 
company  owned  an  extension  thereof  in 
which  only  its  own  stockholders  were  en- 
titled to  "carry"  water.  The  land  of  one 
owning  stock  in  both  companies  was  sold 
under  a  trust  deed  and  with  it,  in  express 
terms,  the  stock  of  the  company  owning  the 
main  ditch.  Held,  that  the  purchaser  ob- 
tained no  rights  in  the  extension  ditch  by 
the  additional  clause  in  the  deed  "together 
with  all  the  rights  to  the  use  of  water  for 
Irrigating  said  premises  and  for  domestic 
use  thereon  to  which  the  party  of  the  first 
part  or  the  premises  hereby  conveyed  are 
now  or  may  hereafter  become  entitled/'  since 
such  right  depended  upon  the  ownership  of 
the  stock  thereof  which  still  remained  in  the 
name  of  the  original  owner. — Oligarchy 
Ditch  Co.  V.  Farm  Inv.  Co.,  40  C.  291,  296, 
88  P.  443. 

(b)  Stock  in  an  irrigation  company  was 
transferred  to  a  trustee  under  a  trust  deed, 
and  by  him  surrendered  to  the  company  in 
exchange  for  a  new  certificate  issued  to  him 
as  trustee.  The  deed  was  foreclosed  and 
the  stock  sold  at  trustee's  sale,  and  later 
another  trust  deed  was  given  to  secure  the 
payment  of  the  purchase  price,  in  which  the 
same  person  was  named  as  trustee.  Held, 
that  no  further  transfer  on  the  books  of  the 
company  was  necessary  to  entitle  the  pur- 
chaser to  the  rights  of  a  stockholder. — Id. 

(c)  The  land  of  an  owner  of  stock  in  an 
irrigating  ditch  company  was  sold  under  a 
trust  deed,  which  the  purchaser  claimed  in- 
cluded the  interest  in  the  ditch,  but  the 
stock  was  not  transferred  and  remained  in 
the  possession  of  a  third  person.  Held,  that, 
in  an  action  against  the  ditch  company  by 
the  purchaser  of  the  land  to  enforce  his  al- 
leged rights  in  the  ditch,  the  original  owner 
and  the  third  person  were  necessary  parties. 
—Id. 

(d)  Even  though  a  deed  of  trust  convey- 
ing stock  in  an  irrigation  company  should 
operate  as  a  chattel  mortgage  and  should  not 
be  foreclosed  within  five  years,  still  it  would 
be  good  as  between  the  parties,  and  the  com- 
panj  cou]d  not  guestion  ^ts  validity  without 


showing  that  it  was  in  some  way  injured 
or  prejudiced. — Id. 

§265.    Vesting   title   of   canal  in   owners   of 
water  rights. 

(a)  In  contracts  between  a  ditch  com- 
pany and  consumers  of  water  it  was  pro- 
vided that  the  company  should  turn  the 
canal  over  to  the  water  right  owners  when 
the  number  of  water  rights  sold  and  in  force 
should  "equal  the  estimated  capacity  of  the 
company's  canal  to  furnish  water."  Held, 
that  this  clause  did.  not  mean  alone  the 
physical  capacity  of  the  canal  to  convey 
water,  but  the  capacity  of  the  canal  and  the 
stream  from  which  the  water  was  taken  to 
furnish  water  during  the  season  of  irriga- 
tion. Wyatt  V.  Larimer  A  Weld  Irr.  Co..  18 
C.  298.  33  P.  144,  followed.— Larimer  ft  Weld 
Irr.  Co.  V.  Wyatt.  23  C.  480,  48  P.  528. 

(b)  By  fair  construction  of  the  allega- 
tions of  the  complaint  it  appears  that  the 
various  individuals  to  whom  the  plaintiff 
corporation  has  sold  water  rights  have  be- 
come shareholders  in  the  corporation  and 
have  acquired  an  interest  in  its  canal. — E^m- 
pire  Land  ft  Canal  Co.  v.  Bd.  Com'rs  Rio 
Grande  County,  21  C.  244.  40  P.  449. 

(c)  In  an  action  by  water  rights  owners 
against  a  canal  company  to  enforce  specific 
performance  of  a  contract  between  the  canal 
company  and  plaintiffs  whereby  on  the  hap- 
pening of  certain  contingencies  the  title  to 
the  canal  and  appurtenances  should  pass  to 
said  water  rights  owners  and  vest  in  a  new 
corporation  for  their  benefit,  where  a  re- 
ceiver was  appointed  to  take  possession  of 
the  property  and  manage  it  pending  the  liti- 
gation, and  a  decree  was  entered  directing 
the  formation  of  a  new  company  and  that 
the  canal  and  other  property  of  the  old  com- 
pany be  transferred  to  the  new  for  the  bene- 
fit of  said  water  rights  owners  subject  to 
the  payment  of  the  debts  created  by  the  re- 
ceiver in  his  management  of  the  property 
pending  litigation,  the  court  retaining  juris- 
diction for  the  purpose  of  enforcing  pay- 
ment of  such  indebtedness,  and  the  new  com- 
pany formed  having  failed  to  pay  said  in- 
debtedness, the  court  had  authority  in  the 
pending  action  to  direct  the  receiver  to  again 
take  possession  of  the  property  without  a 
suit  having  been  brought  against  the  new 
company;  to  direct  the  receiver  to  pay  off 
said  indebtedness  and  for  that  purpose  to 
issue  a  receiver's  certificate  secured  by  mort- 
gage of  the  property;  also  to  direct  the  re- 
ceiver to  enter  into  a  contract  with  a  water 
storage  company  whereby  said  storage  com- 
pany was  permitted  to  utilize  the  canal  and 
an  uncompleted  reservoir  for  the  purpose  of 
conducting  and  conserving  water  for  storage 
purposes,  in  consideration  that  the  storage 
company  should  repair  the  canal  before  the 
opening  of  the  next  irrigating  season. 
Neither  the  old  nor  new  company  was  in 
position  to  object  to  the  order  directing  t'^'* 
mortgage  to  secure  the  receiver's  indebted- 
ness or  to  the  contract  with  the  storage  com- 
pany since  the  decree  of  the  court  had  di- 
vested the  old  company  of  all  interest  it 
had  in  the  property  and  the  new  company 
was  but  a  naked  trustee  in  whom  the  prop- 
erty was  vested  for  the  benefit  of  the  water 
rights  pwn^rs^  aud  neither  couJd  be  injured 
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by  said  orders. — La  Junta  St  Lamar  Canal 
Co.  V.  Hess,  31  C.  1,  71  P.  415. 

(d)  Plaintiff  and  others  bought  certain 
water  rights  under  deeds  providing  that 
when  rights  were  sold  and  in  force  equal 
to  the  estimated  capacity  of  the  system  of 
supply  water,  the  title  to  the  canal  system 
should  pass  to  the  owners  and  holders  of 
such  water  rights.  Plaintiff's  water  right 
was  initiated  in  May,  1887,  and  thereafter 
and  prior  to  April,  1893,  water  rights  in  ex- 
cess of  the  capacity  of  the  system  were  sold, 
which  excess  rights  plaintiff  sought  to  have 
cancelled.  Held,  that  plaintiffs  right  of  ac- 
tion accrued  immediately  after  the  contracts 
and  deeds  conveying  such  excess  rights  were 
issued,  and  was  barred  after  five  years  there- 
after by  2  Mills'  Ann.  Stats.,  sec.  2912,  pro- 
viding that  bills  for  relief  in  all  other  cases 
not  otherwise  provided  for,  shall  be  filed 
within  five  years  after  the  cause  of  action 

»  shall  accrue. — Patterson  v.  Fort  Lyon  Canal 
Co.,  36  C.  175,  179,  84  P.  807. 

(e)  Where  holders  of  excess  water  rights 
in  a  canal  system  were  in  possession  and 
were  receiving  water  under  deeds  and  con- 
tracts purporting  to  convey  to  them  an  in- 
terest in  the  system,,  they  were  not  tres- 
passers as  against  the  owners  of  the  original 
rights  within  the  capacity  of  the  system,  so 
as  to  suspend  the  statute  of  limitations 
against  an  action  by  such  original  owners 
to  cancel  such  excess  rights,  as  such  action 
is  not  one  to  restrain  trespass,  but  to  cancel 
rights  which  it  is  said  ought  to  be  annulled 
because  they  are  in  excess  of  the  estimated 
capacity  of  the  canal  system  to  supply. — Id. 

(f)  Where  a  canal  company  conveyed 
water  rights  by  contracts  which  provided 
that,  when  the  capacity  of  the  canal  had 
been  sold,  the  canal  and  other  properties 
and  franchises  of  the  company  were  to  be- 
come the  property  of  the  water  right  owners, 
which  contracts  and  deeds  were  recorded  in 
the  counties  along  the  line  of  the  canal,  and 
lateral  ditches  were  taken  out  and  lands  in 
cultivation  along  the  entire  line  of  the  canal, 
and  the  books  of  the  canal  company  would 
have  disclosed  that  the  entire  capacity  of  the 
canal  had  been  sold,  a  mortgagee  who  took 
a  mortgage  upon  the  canal  and  property  of 
the  company,  after  the  capacity  had  been 
sold,  was  charged  with  notice  that  the  ca- 
pacity of  the  canal  had  beeh  sold,  and  that 
the  company  had  nothing  to  incumber  at  the 
date  of  the  mortgage. — New  La  Junta  & 
Lamar  Canal  Co.  v.  Kreybill,  17  A.  26,  67  P. 
1026. 

(g)  Where  a  canal  company  sold  water 
rights  with  a  stipulation  that,  when  the  ca- 
pacity of  the  ditch  was  sold,  the  title  to  the 
canal  should  pass  to  the  water  right  owners, 
and  the  company  oversold  the  capacity  of  the 
canal,  the  title  to  an  undeveloped  reservoir 
connected  with  the  canal  and  constructed 
by  the  canal  company  passed  with  the  danal 
to,  and  vested  in  the  water  right  owners. — 
Id. 

(h)  Where  a  canal  company  sold  water 
rights  with  a  stipulation  that  when  the  ca- 
pacity of  the  canal  was  sold,  the  ownership 
of  the  canal  and  other  property  and  fran- 
chises of  the  company  should  vest  in  the 
water  right  owners  and  by  a  decree  of  court 
the  canal  was  conveyed  to  a  new  company 


organized  by  said  water  right  owners  for 
the  purpose  of  managing  and  operating  the 
property,  and  the  directors  of  the  new  com- 
pany conspired  and  operated  with  the  holder 
of  a  mortgage  on  the  canal  system  executed 
by  the  old  company  after  it  had  sold  the  en- 
tire capacity  of  its  canal  to  water  rights 
owners,  to  enable  said  mortgagee  to  enforce 
its  invalid  mortgage,  the  water  right  owners 
were  proper  parties  to  bring  an  action  to 
cancel  said  mortgage  and  to  restrain  said 
directors  and  mortgagee  from  further  at- 
tempting to  obtain  payment  thereof  from 
the  property  of  the  canal  system. — Id. 

§266.    Deeds  for  water  rights. 

(a)  An  irrigation  canal  company  issued 
deeds  to  water  rights  which  provided  that 
when  the  estimated  capacity  of  the  canal  had 
been  disposed  of  the  title  to  the  canal  should 
vest  in  the  purchasers  of  water  rights,  and 
the  obligations  of  the  vendor  company  to 
keep  the  canal  in  repair  and  to  supply  water 
through  it  to  the  purchasers  of  water  rights 
should  cease.  The  deeds  also  provided  for 
the  organization  of  a  new  company  to  take 
title  to  the  canal  for  the  benefit  of  the  pur- 
chasers of  water  rights.  The  canal  com- 
pany sold  water  rights  in  excess  of  the  esti- 
mated capacity  of  the  canal.  Held,  that 
when  the  company  disposed  of  the  estimated 
capacity  of  the  canal  the  title  to  the  canal 
vested  in  the  purchasers  of  water  rights  as 
vendees  and  not  as  successors  of  the  selling 
companies.  And  that  the  new  company  or- 
ganized to  take  title  for  their  benefit  did 
not  assume  any  of  the  obligations  of  the  old 
company  to  the  purchasers  of  the  excess 
water  rights,  and  that  in  an  action  by  the 
new  company  to  cancel  the  deeds  for  water 
rights  issued  by  the  old  company  after  the 
estimated  capacity  of  the  canal  had  been  dis- 
posed of,  plaintiff  was  not  required  to  return 
or  offer  to  return  the  consideration  paid  for 
such  excess  water  rights.  Nor  is  plaintiff 
estopped  to  assert  that  the  company  sellins; 
the  excess  rights  had  no  authority  to  make 
such  sales. — Blakely  v.  Pt.  Lyon  Canal  Co., 
31  C.  224,  78  P.  249. 

§267.    Sale  of  rights  in  excess  of  ability 

of  canal  to  fumidi  water. 

See  -Infra,"  sec  272. 

(a)  The  estimated  capacity  of  an  irriga- 
tion canal  means  the  ability  of  the  canal 
to  supply  or  deliver  water,  and  in  determin- 
ing this  question  there  must  be  taken  into 
consideration  not  only  the  physical  capacity 
of  the  canal,  but  the  volume  of  its  decreed 
priorities  in  connection  with  the  probability 
of  obtaining  water  from  the  stream  supply- 
ing them  under  normal  conditions  during 
the  irrigation  season. — Blakely  v.  Pt.  Lyon 
Canal  Co.,  31  C.  224,  78  P.  249. 

(b)  Where  a  canal  company  sold  water 
rights  under  deeds  which  provided  that  when 
the  estimated  capacity  of  the  canal  was  dis- 
posed of  the  title  of  the  canal  should  vest  in 
the  owners  of  water  rights,  and  after  the 
company  had  sold  water  rights  up  to  the 
capacity  of  the  canal  it  was  succeeded  by  an- 
other company,  which  continued  to  sell 
water  rights  in  excess  of  the  capacity  of  the 
canal;  the  fact  tl^at  de^ds  issued  by  the  9uc- 
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ceeding  company  to  the  excess  water  rights 
did  not  limit  the  authority  of  the  company 
to  sell  to  the  estimated  capacity  of  the  canal 
cannot  avail  the  claimants  under  such  ex- 
cess deeds,  since  the  prior  company  having 
exhausted  the  capacity  of  the  canal,  the  suc- 
ceeding company  acquired  no  additional 
rights  and  had  nothing  to  sell. — Id. 


§868. 


—  Action    by    successor    to    cancel 
deeds. 


(a)  Where  a  corporation  was  organized 
to  take  title  to  and  control  of  an  irriga- 
tion canal  for  the  benefit  of  the  owners  of 
water  rights  who  had  purchased  under  a 
contract  providing  that  when  the  estimated 
capacity  of  the  canal  was  disposed  of  the 
title  should  vest  in  such  owners,  and  the 
directors  of  the  corporation  adopted  a  reso- 
lution authorizing  suit  to  be  brought  against 
holders  of  water  rights  who  had  not  bene- 
ficially applied  the  same  in  good  faith  to 
Irrigation  purposes,  and  where  assessments 
had  not  been  paid  and  which  also  provided 
that  the  board  had  under  consideration  the 
practicability  of  relieving  the  canal  from 
water  rights  issued  in  excess  of  its  esti- 
mated capacity  and  that  this  matter  was  left 
to  their  action,  the  resolution  was  sufficient 
to  authorize  the  maintenance  of  a  suit  to 
cancel  such  excess  water  rights. — Blakeley 
V.  Ft.  Lyon  Canal  Co.,  31  C.  224,  73  P.  249. 

(b)  In  an  action  to  cancel  deeds  issued 
for  water  rights  in  excess  of  the  capacity 
of  the  canal,  the  fact  that  all  parties  who 
held  such  excess  water  rights  were  not  made 
parties  defendant  to  the  action  is  not  a 
matter  of  which  the  defendants  against 
whom  the  action  was  brought  can  complain. 
—Id. 

(c)  Where  water  rights  owners  who  pur- 
chased under  a  contract  providing  that  when 
the  estimated  capacity  of  the  canal  was  dis- 
posed of  the  title  to  the  canal  should  vest 
in  the  owners  of  water  rights,  organized  a 
corporation  to  take  title  and  control  the 
canal  for  their  benefit,  and  at  the  time  of 
the  organization  adopted  a  resolution  to  the 
effect  that  each  owner  of  such  water  rights 
should  be  a  holder  of  the  capital  stock  of  the 
company  and  articles  of  incorporation  were 
adopted  accordingly,  the  new  corporation 
was  not  thereby  estopped  to  maintain  an 
action  to  cancel  deeds  for  water  rights  is- 
sued by  the  old  company  in  excess  of  the 
estimated  capacity  of  the  canal.  It  will  be 
assumed  that  the  resolution  and  charter  con- 
templated that  only  actual  and  legal  owners 
of  water  rights  were  to  become  stockholders 
in  the  corporation. — Id. 

(d)  Where  a  canal  company  sold  water 
rights  and  issued  deeds  providing  that  when 
the  estimated  capacity  of  the  canal  was  dis- 
posed of  the  title  to  the  canal  should  vest  in 
the  owners  of  water  rights,  when  the  com- 
pany sold  water  rights  equal  to  the  capacity 
of  the  ditch  the  company  had  nothing  fur- 
ther to  sell  and  the  purchasers  of  water 
rights  in  excess  of  the  capacity  of  the  canal 
took  nothing  by  their  purchase.  The  title  to 
the  canal  vested  in  the  owners  of  water 
rights  who  purchased  before  the  capacity  of 
the  ditch  was  disposed  of  and  they  assumed 
no  obligations  of  the  company  other  than 
those  mentioned  in  their  deeds^  and  a  new 


company  organized  to  control  the  canal  in 
their  interest  assumed  no  further  obligations 
than  did  the  water  rights  owners,  iind 
where  the  obligations  assumed  in  the  deeds 
of  purchase  of  water  rights  were  limited  to 
the  maintenance  and  control  of  the  system 
after  its  ownership  was  vested  in  a  company 
representing  them,  the  new  company  was 
not  bound  by  the  executed  contracts  of  the 
old  company  for  water  rights  in  excess  of 
the  capacity  of  the  canal. — Id. 

§269.    Contracts  with  carrier. 

(a)  The  consumer's  rights  to  have  rates 
fixed  by  the  county  commissioners  may  be 
waived,  and  a  voluntary  contract  as  to  these 
matters  may  be  binding  upon  him. — ^Wheeler 
V.  No.  Colo.  Irr.  Co.,  10  C.  683,  17  P.  487. 

(b)  Though  the  commissioners,  in  pur- 
suance of  statute,  may  fix  a  water  rate, 
special  contracts  may  be  made  with  the  car- 
rier, or  consumers  may  continue  under  pre- 
existing contracts. — South  Boulder  ft  R.  C. 
Ditch  Co.  V.  Marfell,  15  C.  302,  25  P.  504; 
Wheeler  v.  No.  Colo.  Irr.  Co.,  10  C.  582,  17 
P.  487. 

(c)  A  water  delivery  contract  must  be 
construed  by  its  own  terms.  "None  of  the 
rights  to  the  waters  of  a  running  stream 
under  the  constitution  and  statutes  of  the 
state  which  may  be  acquired  by  the  user  can 
in  any  manner  affect  the  obligations  or  rela- 
tions of  the  contracting  parties." — Rockwell 
V.  Highland  Ditch  Co.,  1  A.  396,  29  P.  285. 

(d)  Construction  of  special  contracts,  be- 
tween ditch  companies  and  their  customers, 
or  shareholders. — ^La  Junta  ft  Lamar  Canal 
Co.  V.  Hess,  6  A.  497,  42  P.  50;  Rockwell  v. 
Highland  Ditch  Co.,  1  A.  396,  29  P.  285. 

§  270.    Contract  to  furnish  water  in  generaL 

(a)  A  contract  by  which  a  ditch  com- 
pany agrees  to  furnish  a  consumer  with  a 
certain  amount  of  water  "year  after  year,  so 
long  as  (he)  shall  pay  the  annual  rental 
therefor"  is  a  mere  option  which  may  be 
terminated  by  the  consumer  at  the  end  of 
any  year,  but  a  forfeiture  of  the  considera- 
tion, if  any,  advanced  for  the  option  follows 
the  exercise  of  the  election  to  terminate. — 
South  Boulder  ft  R.  C.  Ditch  Co.  v.  Marfell, 
15  C.  302,  25  P.  504. 

(b)  Causing  the  county  commissioners  to 
fix  a  rate  for  water  from  the  company's 
ditch,  and  declining  to  pay  more  than  such 
a  rate,  is  a  termination  of  such  contract, 
though  the  contract  itself  is  not  returned  or 
canceled. — Id. 

(c)  A  provision  in  such  contract  that, 
upon  failure  to  pay  the  annual  rental,  the 
consumer  "forfeits  and  relinquishes  all 
rights  and  claims  whatsoever  in  and  to  the 
use  of  said  water  from  said  ditch,"  applies 
only  to  rights  given  by  the  contract,  and 
does  not  waive  the  consumer's  statutory 
right  to  obtain  water  from  the  company's 
ditch  under  an  order  of  the  county  commis- 
sioners.— Id. 

(d)  A  proviso  in  such  order  that  it  shall 
not  affect  existing  contracts  does  not  exclude 
from  the  privileges  of  the  order  consumers 
who  have  signed  such  option  contracts,  and 
then  terminated  them  by  applying  for  the 
order. — Id. 

(e)  An  oral  opntract  for  the  perpetual  use 
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of  water  from  a  ditch  sufficient  to  irrigate 
a  certain  160  acres  of  land,  based  upon  a  con- 
sideration, and  performed  by  both  parties, 
and  followed  by  possession  and  use  of  the 
water  for  several  years,  is  sufficient  to  main- 
tain an  action  to  enforce  the  right  under  the 
contract — McLure  v.  Koen,  25  C.  284,  53  P. 
1058. 

§  271.    Rights  of  consumer  under  contract. 

(a)  The  right  of  one  who  is  supplied 
with  water  pursuant  to  contract,  from  a 
ditch  owned  and  operated  by  a  carrier  com- 
pany, is  limited  by  his  contract,  so  far  as 
▼alid,  and  by  the  conditions  which  the  lav» 
imposes.  He  does  not  occupy  the  exact 
status  of  an  independent  appropriator  di- 
rectly from  the  stream.  Where  his  con- 
tract entitles  him  to  a  specific  volume  of 
water  for  a  particular  year,  without  any 
valid  limitation  as  to  future  use,  and  under 
such  contract  he  has  received  the  specified 
volume,  and  applied  it  to  beneficial  uses, 
he  is  entitled  to  the  same  volume  annually 
thereafter,  upon  tender  of  the  rate  which  the 
irrigating  company  may  lawfully  exact,  and 
compliance  with  its  reasonable  regulations. 
— City  and  County  of  Denver  v.  Brown.  56 
C.  216,  138  P.  44. 

(b)  If,  after  the  expiration  of  his  con- 
tract, he  makes  no  such  tender,  nor  any 
legal  demand  for  the  water,  he  is  in  the  same 
position  as  though  he  had  never  received 
water  from  the  ditch.  His  future  rights,  if 
any,  date  from  the  time  when  he  again  con- 
tracts with  the  carrier,  or  makes  a  lawful 
demand  to  be  supplied  with  water. — Id. 

(c)  And  where  the  contract  limits  the 
consumer  to  a  specified  volume  of  water  ho 
is  bound  by  this  limitation.  If  by  collusion 
with  the  employees  of  the  irrigation  com- 
pany he  receives  a  volume  in  excess  of  what 
is  specified  in  the  contract,  making  no  pay- 
ment for  such  excess,  he  acquires  no  right 
to  such  excessive  volume,  in  subsequent 
years. — Id. 

§272.    In  excess  of  ability  to  furnish. 

See  "Supra,"  sec.  267. 

(a)  Contracts  by  a  ditch  company  to  dis- 
pose of  water  rights  in  excess  of  its  ability 
to  furnish  water  are  not  only  inequitable  and 
unfair,  but  illegal.— Wyatt  v.  Larimer  A 
Weld  Irr.  Co.,  18  C.  298,  33  P.  144. 

§273.    Restrictions  and  limitations  as  to  use. 

(a)  A  contract  between  a  ditch  company 
and  landowner  whereby  the  company  agrees 
to  furnish  water  to  the  landowner  to  irri- 
gate a  certain  described  tract  of  land,  and 
which  restricts  the  use  of  the  water  to  the 
land  specified,  and  limits  the  amount  and 
time  of  its  use  to  what  is  necessary  and 
requisite  for  the  purpose  of  irrigating  the 
land  specified,  is  not  unreasonable  and 
against  public  policy,  but  is  valid  and  may 
be  enforced  against  the  landowner.— Wright 
V.  Platte  Val.  Irr.  Co.,  27  C.  322,  61  P.  603. 

(b)  Under  a  contract  whereby  a  ditch 
company  sold  to  a  landowner  a  one-half 
water  right  of  a  certain  quantity  to  be  used 
upon  a  certain  described  forty  acres  of  land, 
and  which  stipulated  that  the  water  was  to 
be  used  upon  no  other  land  than  that  de- 
scribed and  that  the  purchaser  should  permit 


no  part  of  the  water  to  nm  to  waste  and 
should  take  no  more  than  enough  for  the 
purpose  stipulated,  and  that  as  soon  as  a 
sufficient  quantity  had  been  used  for  that 
purpose  it  should  be  shut  off  until  it  was 
again  needed  for  the  same  purpose,  the  ditch 
company  brought  an  action  to  restrain  the 
landowner  from  using  the  water  upon  other 
lands  than  the  forty  acres  described  in  the 
contract,  alleging  that  he  had  irrigated  other 
lands  in  addition  to  the  forty  acres,  and 
in  so  doing  had  used  more  water  than  was 
necessary  to  irrigate  the  forty  acres.  The 
defendant  answered  by  admitting  that  he 
had  used  the  water  to  irrigate  additional 
land,  but  denied  that  he  thereby  used  a 
larger  amount  of  water  than  was  necessary 
or  for  a  longer  time  than  was  required  to 
irrigate  the  tract  described  in  the  contract. 
Held,  that  the  answer  denied  none  of  the 
material  specific  acts  alleged  in  the  com- 
plaint as  a  violation  of  the  contract  and 
stated  no  defense,  and  a  demurrer  to  the 
answer  was  properly  sustained. — Id. 

(c)  Conditions  in  a  grant  of  a  water 
right  by  a  ditch  company,  that  the  water 
shall  be  used  only  on  certain  specified  land, 
and  requiring  the  grantee  to  pay  a  specified 
annual  rental,  may  be  waived  by  the  grantor; 
and  whatever  may  be  the  effect  of  such 
restriction  as  between  the  ditch  company 
and  the  water  consumer,  a  stranger  to  the 
contract,  who  is  in  no  way  connected  with 
the  title  of  the  ditch  company,  cannot  inter- 
pose such  condition  as  a  defense  to  an  action 
by  the  water  consumer  to  quiet  its  title  to, 
and  restrain  interference  with,  such  water 
right — Gutheil  Park  Inv.  Co.  v.  Town  of 
Montclair,  32  C.  420,  76  P.  1060. 

§  274.    Obligation  to  sell  or  deliver. 

(a)  Where  a  law  declares  that  A.  stiall 
have  a  right  to  purchase  water  of  B.,  a  clear 
legal  obligation  to  sell  is  thereby  imposed 
upon  B. — Gk)lden  Canal  Co.  v.  Bright,  8  C. 
144,  6  P.  142. 

(b)  Irrigation  company  carrying  water 
for  others,  is  a  quasi  public  carrier,  as  well 
as  a  private  enterprise.  Where  it  has  water 
subject  to  its  control  bona  fide  applicants  are 
entitled  to  it,  upon  making  tender  of  the 
lawful  rate,  and  complying  with  the  reason- 
able rules  of  the  carrier. — City  and  County 
of  Denver  v.  Brown,  56  C.  216,  138  P.  44. 

§275.    Consumers'  rights. 

(a)  The  right  of  the  owner  to  change  the 
place  of  use  of  water  carried  through  the 
canal  of  a  corporation  cannot  be  impaired  by 
a  by-law  of  the  company  unless  such  by-law 
was  authorized  by  its  charter,  or  assented  to 
by  the  stockholders  whose  right  is  affected 
thereby.— Knowles  v.  Clear  Creek,  P.  R.  M. 
ft  D.  Co.,  18  C.  209,  32  P.  279. 

§276.    Priorities  among  consumers. 

(a)  Plaintiff  granted  a  right  of  way  for 
an  irrigating  canal  over  his  land  under  a  con- 
tract with  defendant  company,  providing 
that  he  should  have  the  use  of  water  from 
the  canal  in  an  amount  equivalent  to  twenty 
shares  of  the  capital  stock  of  the  company. 
At  the  time  such  contract  was  made,  the 
shares  of  stock  carried  the  right  to  the  use 
of  3.6  cubic  feet  of  water,  subject  to  the  duty 
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to  prorate  among  the  stockholders  in  the 
erent  of  a  shortac^e  of  water.  About  ten 
years  later  the  company  purchased  certain 
priorities,  to  which  it  had  no  title  or  claim 
at  the  time  the  above  contract  was  made. 
Held,  that  plaintiff  was  not  entitled  to  an  ab- 
solute preferential  right  to  the  use  of  3.6 
cubic  feet  of  water,  but  that,  in  a  case  of 
shortage,  it  was  his  duty  to  prorate  with 
other  stockhidders,  and  in  doing  so  he  had 
no  right  to  share  in  the  priorities  acquired 
after  the  contract  was  mad^. — ^True  v.  Rocky 
Ford  Canal,  Reservoir  and  Land  Co.,  36  C. 
43,  85  P.  842. 

(b)  Wh^re  an  irrigaticm  canal  company 
was  decreed  a  certain  priority  under  its 
canal  as  originally  built  and  a  subsequent 
priority  under  an  extension  thereof,  but 
water  contracts  issued  to  consumers  under 
the  original  canal  were  taken  up  and  new 
contracts  Issued  to  consumers  of  the  original 
canal  and  its  eztensicm,  wherein  the  right 
was  reserved  to  prorate  water  in  case  of  an 
insufficiency,  the  consumers  from  the  origi- 
nal canal  have  not  a  right  superior  to  the 
consumers  under  the  extension,  since  each 
is  controlled  by  the  terms  of  the  contract 
notwithstanding  the  difference  in  priorities; 
and  if  the  former  had  any  greater  rights 
under  their  first  contracts,  such  rights  were 
waived  by  accepting  the  new  contract— 
O'Neil  V.  Ft.  Ly<m  Canal  Co.,  39  C.  487,  495, 
90  P.  849. 

(c)  The  fact  that  a  canal  as  origrinally 
built  was  decreed  a  prior  water  right  over 
an  extension  thereof,  does  not  give  a  con- 
sumer from  the  original  canal  priority  over 
a  consumer  from  the  extension — ^the  diver- 
sions being  made  at  different  times  by  the 
canal  owners — where  the  latter  consumer 
made  a  prior  use  of  the  water,  since  the 
beneficial  application  in  each  instance  com- 
pleted the  appropriation. — Id. 

(d)  The  general  rule  is  that  all  con- 
sumers are  entitled  to  be  supplied  from  all 
the  different  priorities  awarded  to  the  ditch 
from  which  they  are  served.  Where  the 
first  appropriation  was  for  some  special  pur- 
pose or  enterprise,  and  later  priorities  were 
awarded  to  supply  a  different  class,  the  latter 
would  be  as  distinct  as  if  the  volumes  ot 
the  later  priorities  were  conveyed  through 
different  canals. — City  and  County  of  Denver 
V.  Brown,  56  C.  216,  138  P.  44. 

§877.    Actions. 

(a)  In  an  action  by  some  of  the  water 
consumers  of  a  canal  as  originally  con- 
structed against  the  present  owners  of  such 
canal  and  its  extension  and  certain  con- 
sumers from  the  extension,  to  have  the 
rights  of  all  consumers  from  the  original 
canal  declared  superior  to  those  from  the 
extension,  if  the  rights  of  the  consumers  are 
dependent  upon  their  individual  diversions 
and  application  to  beneficial  use,  their  priori- 
ties cannot  be  determined  in  such  proceed- 
ing, since  the  pleadings  are  not  appropriate 
and  the  proper  parties  are  not  before  the 
court.— O'Neil  v.  Ft  Lyon  Canal  Co.,  39  C. 
487,  496,  90  P.  849. 

(b)  In  an  action  to  have  the  rights  of 
certain  water  consumers  from  a  canal  as 
originally  built  decreed  prior  to  those  taking 
water  from  the  extension,  evidence  reviewed 


and  held  insufficient  to  show  a  prior  bene- 
ficial use  of  water  by  plaintilfs. — ^Id. 

§  87a.    Right  of  consumer  to  continue  use 

(a)  A  prior  purchaser  is  entitled  to  con- 
tinue to  purchase  although  he  may  be  able 
to  obtain  water  from  some  other  source. — 
Golden  Canal  Ca  v.  Bright  8  C.  144,  6  P.  142. 

(b)  Though  the  prior  purchaser  has  not 
made  application  within  the  time  prescribed 
by  rule,  yet  if  he  do  so  afterward,  and  whUe 
the  ditch  owner  is  free  from  confiicting  ob- 
ligations, and  is  able  to  grant  his  request, 
the  statutory  right  to  purchase  is  not  for- 
feited.—Id. 

(c)  One  who  has  procured  water  from 
a  ditch  c<Hnpany,  paid  for  and  used  it  for 
irrigation  during  one  season,  is  entitled  to 
invoke  the  provisions  of  the  statute  (Gen. 
State.,  sec  1740),  in  so  far  as  to  require 
the  company  to  accord  him  a  preference  over 
new  applicante  to  the  same  amount  of  water 
for  subsequent  years. — Northern  Colorado 
Irr.  Co.  V.  Richards.  22  C.  450,  45  P.  423. 

§279.    Statutory  provisions. 

(a)  Sec.  570,  Mills'  Ann.  State.,  requiring 
ditch  companies  to  furnish  water  whenever 
they  have  water  in  a  ditch  unsold,  and  sec 
2297,  providing  that  persons  having  pur- 
chased and  used  water  shall  have  the  right 
to  continue  to  purchase  such  water,  do  not 
apply  to  a  proceeding  between  individuals 
in  which  no  ditch  company  is  a  party,  and 
when  the  question  to  be  determined  is 
whether  a  sherifTs  deed  includes  a  water 
right— Cooper  v.  Shannon,  36  C.  98,  106, 
85  P.  175. 

§  «S0.    Tender. 

(a)  Statutory  tender  in  irrigation  cases 
is  required  to  be  made  to  the  ditch  com- 
pany, as  a  condition  precedent  to  the  ap- 
plicant's right  to  obtain  water  from  the 
ditch  company.  Consideration  of  the  suffi- 
ciency of  such  tender. — Golden  Canal  Co.  v. 
Bright  8  C.  144,  155,  6  P.  142. 


§881. 


-  Forfeiture. 


(a)  Where  the  by-laws  of  an  irrigation 
company  required  that  application  for  water 
be  made  in  writing  each  year,  and  further 
provided  that  any  person  entitled  to  pur- 
chase water  for  use  on  land  entitled  thereto, 
who  should  for  two  successive  years  fail  to 
pay  for  water  for  such  land,  should  be 
deemed  to  have  forfeited  his  right  thereto, 
in  the  absence  of  any  action  by  which  the 
owner  of  the  right  was  duly  notified,  such 
by-law  could  not  have  the  effect  of  vesting 
title  to  such  water  right  in  the  company,  or 
vesting  title  thereto  in  another,  although  the 
company  delivered  the  same  amount  of 
water  to  such  other  consumer. — Cooper  v. 
Shannon,  36  C.  98,  85  P.  175. 

(b)  The  mere  failure  of  the  owner  of 
the  water  right  to  go  to  the  irrigation  com- 
pany each  season  and  pay  the  stipulated 
price  for  carrying  his  water,  does  not  entitle 
any  other  person  to  enter  into  a  contract 
with  the  company  for  carrying  such  water, 
and  to  thereby  become  the  owner  of  the 
water  right. — Id. 

(c)  Defendant  irrigation  company  agreed 
to  furnish  water  for  lands  for  a  land  corn- 
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pany  or  its  aBsigns  <m  condition  that  a  cer* 
tain  rental  be  paid  therefor  annually  in  ad- 
vance, and,  in  case  of  failure  for  two  suc- 
cessive years  to  pay  the  rental,  the  right 
to  water  should  end  and  the  contract  be  for- 
feited. Thereafter  payments  were  allowed 
to  lapse  for  several  years,  when  a  grantee 
of  the  land  company  gave  a  note  for  the 
arrearages,  and  water  was  furnished  him; 
and  later  plaintiffs  became  owners,  and  made 
an  agreement  whereby  they  were  to  receive 
water  by  paying  the  rental  in  advance,  but 
such  agreement  was  not  to  prejudice  any 
of  defendant's  pre-existing  rights,  if  the 
notes  for  water  rents  were  not  paid.  Held, 
that  such  acts  and  conduct  of  defendant 
show  a  waiver  of  an  alleged  forfeiture  of 
the  contract,  and  that  such  waiver,  when 
once  suffered,  cannot  be  reclaimed. — ^Kimball 
V.  Northern  Colo.  Irr.  Co.,  42  C.  412,  419,  94 
P.  333. 

(d)  PlaintifTs  grantor  of  certain  lands 
had  purchased  of  defendant  "the  righjt  to 
receive  and  use  water"  from  defendant's 
canal,  for  the  irrigation  of  such  lands.  Noth- 
ing in  the  contract  specifically  required  the 
grantor  to  continue  for  any  definite  time  in 
the  exercise  of  his  right,  nor  was  there  in 
the  conveyance  under  which  plaintiff  held 
the  lands,  any  condition  or  requirement  that 
he  should  observe  or  perfonn  any  of  the 
conditions  of  the  contract  under  which  water 
had  been  obtained.  Held,  that  a  provision 
of  his  contract  that  upon  failure  of  the 
grantor  to  pay  the  annual  rental,  he  should 
surrender  all  right  or  interest  thereby 
created,  did  not  necessarily  involve  a  sur- 
render of  the  statutory  right  to  continue  to 
purchase  water  for  the  same  land,  and  that 
notwithstanding  plaintifTs  repudiation  of  the 
contract,  his  right  under  the  statute  was 
undeniable. — Northern  Colorado  Irr.  Co.  v. 
Pouppirt,  22  A.  563,  127  P.  126. 

§289.    Compensation  of  carrier. 

(a)  The  constitution  provides  for  a  tri- 
bunal to  fix  the  maximum  rate,  in  case  of 
disagreement,  and  forbids  the  enforcement 
of  unreasonable  demands  in  relation  to  the 
time  anfl  conditions  of  payment. — ^Wheeler 
v.  Northern  Colo.  Irr.  Co.,  10  C.  682,  17  P. 
487. 

§  883.    Right  to  royalty  or  bonus. 

(a)  The  carrier  is  entitled  to  compensa- 
tion for  carriage,  but,  it  cannot  charge  for 
the  right  to  use  water  from  its  canal.  Nor 
can  it  exact  in  advance  a  part  or  all  of  its 
transportation  charge,  for  the  remaining 
years  of  its  corporate  life,  as  a  condition 
precedent  to  use  for  the  current  irrigating 
season. — Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  C.  682,  17  P.  487. 

(b)  It  cannot  exact  a  royalty  or  bonus. — 
Northern  Colo.  Irr.  Co.  v.  Richards,  22  C.  450. 
46  P.  423. 

(c)  The  carrier  may  not  exact  of  the  con- 
'  sumer  a  bonus,  as  a  condition  of  performing 

ite  duty.  The  land  owner  who  has  pur- 
chased water  from  such  corporation  for  one 
or  more  years  is  entitled  to  continue  such 
purchase  in  subsequent  years,  and  the  car- 
rier is  under  a  corresponding  duty  to  carry 
and  deliver  the  water. — Northern  Colorado 
Irr.  Co.  V.  Pouppirt,  22  A.  663,  127  P.  126. 


§  284.    Refusal  to  deliver  to  customer. 

(a)  A  ditch  company  carrying  water  for 
general  purposes  of  irrigation  cannot  arbi- 
trarily refuse  to  supply  an  actual  bona  fide 
consumer. — Combs  v.  Agricultural  Ditch  Co., 
17  C.  146,  28  P.  966. 

§  286.    Excuses  for  failure  to  deliver. 

(a)  A  ditch  company  which  contracts  to 
supply  a  certain  amount  of  water  is  not 
excused  from  the  mere  fact  of  scarcity  in 
the  stream  tapped,  if,  by  proper  iheasures, 
it  could  have  utilized  the  water  that  was 
in  the  streauL  The  excuse  must  be  vis 
major,  not  negligence. — ^Pawnee  Land  & 
Canal  Co.  v.  Jenkins,  1  A.  426,  29  P.  381. 

§  286.    Mandamus  to  compel  delivery  of  water. 

(a)  Upon  tender  of  the  rate  fixed  ana 
compliance  with  reasonable  regulations  es- 
tablished, if  the  carrier  has  water  undis- 
posed of,  the  consumer  is  entitled  to  its  use. 
And  mandamus  lies  where  his  demand  is 
refused.— Wheeler  v.  No.  Colo.  Irr.  Co.,  10 
C.  682,  17  P.  487.  See  Farmers'  etc.  Co.  v. 
People,  8  A.  246,  45  P.  643. 

(b)  In  determining  a  controversy  in  re- 
spect to  water  rights,  not  only  the  actual 
prior  appropriations  of  water,  but  the  quan- 
tity of  land  and  the  character  of  the  soil 
to  be  irrigated  are  to  be  considered.  The 
amoimt  of  stock  or  interest  which  the  par- 
ties have  in  the  irrigating  ditch  is  not  de- 
cisive of  such  a  controversy. — Combs  v.  Agri- 
cultural Ditch  Co.,  17  C.  146,  28  P.  966. 

§  287.  Mandamus  to  compel  delivery  of  shares 
and  water, 
(a)  Petitioner  sought  by  mandamus  to 
compel  a  ditch  company  to  transfer  shares 
of  stock  to  him,  and  to  deliver  the  quantity 
of  water  to  which  such  shares  entitle  him 
during  the  irrigation  season  of  a  designated 
year.  Held,  that  a  Judgment  awarding  the 
writ,  rendered  after  the  expiration  of  the 
irrigation  season  for  the  designated  year,  is 
erroneous,  under  the  rule  that  courts  do 
not  order  performance  of  impossible  acts.— 
Agricultural  Ditch  Co.  v.  Rollins,  42  C.  267, 
93  P.  1126. 

§  288.    Actions  for  failure  to  furnish  water. 

(a)  Where  the  owner  of  land,  which  was 
entitled  to  a  supply  of  water  through  an 
irrigation  ditch,  leased  the  land,  covenanting 
in  the  lease  to  supply  sufficient  water  for 
irrigation,  such  owner  is  the  real  party  in 
interest,  and  entitled  to  sue  for  a  failure 
of  the  ditch  owners  to  deliver  the  water 
necessary  for  the  raising  of  crops  on  the 
land,  whereby  the  lessees  were  unable  to 
pay  the  stipulated  rent  to  the  owner.— 
Farmers'  High  Line  Canal  ft  Res.  Co.  v. 
New  Hampshire  Real  Est.  Co.,  40  C.  467, 
481,  92  P.  290. 

(b)  Where  an  owner  of  land,  which  was 
entitled  to  a  supply  of  water  through  an 
irrigation  ditch,  leased  the  land,  covenanting 
in  the  lease  to  supply  sufficient  water  to 
raise  crops,  a  judgment  recovered  by  such 
owner  against  the  ditch  owners  for  failure 
to  supply  sufficient  water  to  raise  the  crops, 
whereby  the  lessees  were  unable  to  pay  the 
rent,  will  be  a  bar  to  any  action  by  the 
lessees  for  the  same  failure. — Id. 
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§289.    Parties. 

(a)  The  land  of  an  owner  of  stock  in  an 
irrigating  ditch  company  was  sold  under  a 
trust  deed,  which  the  purchaser  claimed  in- 
cluded the  interest  in  the  ditch,  but  the 
stock  was  not  transferred  and  remained  in 
the  possession  of  a  third  person.  Held,  that, 
in  an  action  against  the  ditch  company  by 
the  purchaser  of  th^  land  to  enforce  his  al- 
leged rights  in  the  ditch,  the  original  owner 
and  the  third  person  were  necessary  parties. 
—Oligarchy  Ditch  Co.  v.  Farm  Inv.  Co.,  40 
C.  291,  295,  88  P.  443. 

(b)  The  perpetual  right  of  a  party  and 
his  heirs  and  assigns  to  have  the  water  for 
his  land  carried  through  a  certain  ditch  is 
an  easement  appurtenant  to  the  land  in 
whosesoever  hands  it  may  be,  so  that,  where 
the  easement  and  plaintiffs  ownership  of  the 
land  are  established,  there  is  the  requisite 
privity  of  estate  to  entitle  the  plaintiff  to  sue 
subsequent  purchasers  of  the  ditch  for  fail- 
ure to  supply  water  to  such  land. — ^Farmers* 
High  Line  Canal  &  Res.  Co.  v.  New  Hamp- 
shire Real  Estate  Co.,  40  C.  467,  92  P.  290. 


§290. 


-  Complaint. 


(a)  It  is  not  necessary  for  the  plain- 
tiff to  state  in  his  complaint  how,  or  of 
whom,  he  acquired  his  superior  right  to  the 
use  of  water.  If  his  right  is  paramount,  it 
is  immaterial  to  the  defendant  when,  how  or 
from  whom  the  same  was  obtained. — Down- 
ing V.  Agricultural  Ditch  Co.,  20  C.  646,  39 
P.  336. 

(b)  Where  the  grievance  of  which  the 
plaintiff  complains  is  that  the  defendant  has 
deprived  him  of  the  use  of  water  for  irrigat- 
ing his  lands,  to  which  he  asserts  a  right 
superior  to  that  of  the  defendant,  he  must, 
in  order  to  obtain  relief,  show  in  his  plead- 
ing that  he  has  such  prior  right,  and  that 
the  defendant  has  unlawfully  deprived  him 
of  it.— Id. 

(c)  A  complaint  which  alleges  a  contract 
for  the  use  of  water  from  a  ditch  sufficient 
to  irrigate  160  acres  of  land  is  sufficiently 
definite  as  to  the  amount  of  water,  to  state 
a  cause  of  action. — McLure  v.  Keen,  25  C. 
284,  53  P.  1058. 

(d)  A  complaint  against  a  ditch  company 
by  the  owner  of  a  water  right  therein  which 
alleges  its  failure  to  deliver  the  water,  that 
plaintifTs  growing  crops  would  be  lost  unless 
water  was  furnished,  but  which  contained 
no  allegation  of  insolvency  of  the  corpora- 
tion, shows  on  its  face  that  the  remedies 
at  law  were  adequate,  and  fails  to  confer 
jurisdiction  in  equity.— Fulton  Irr.  Ditch  Co. 
V.  Twombly,  6  A.  554,  42  P.  253. 

(e)  A  complaint  which  alleged  the 
ownership  of  land  in  plaintiff,  and  a  right  to 
water  for  irrigation  from  defendant's  canal; 
the  renting  of  the  land  and  the  taking  of  a 
chattel  mortgage  on  the  crops  to  be  grown 
by  the  tenant  to  secure  the  payment  of  the 
rent;  the  tender  to  defendant  of  the  fixed 
rates  for  water  rent  for  the  amount  of  water 
plaintiff  was  entitled  to;  the  refusal  of  de- 
fendant to  furnish  the  water;  the  destruc- 
tion of  the  crops  resulting  from  defendant's 
refusal  to  furnish  the  water  and  the  in- 
solvency of  plaintiff's  tenant  was  sufficient 
to  state  a  cause  of  action. — Equitable  Securi- 


ties Co.  V.  Montrose  it  Delta  Canal  Co..  20 
A.  465,  79  P.  747. 

(f)  Complaint  held  sufficient  to  admit 
evidence  of  a  former  adjudication  of  the 
rights  asserted  by  plaintiff.— Northern  Colo- 
rado Irr.  Co.  V.  Pouppirt,  22  A.  563,  127  P. 
125. 

§  291.    Issues,  proof  and  variance. 

(a)  There  is  a  fatal  variance  between  a 
complaint  which  alleges  damages  for  de- 
struction of  growing  crops  because  of  the 
failure  of  defendant,  a  water  company,  to 
furnish  plaintiff  with  water  for  irrigation, 
and  evidence  which  goes  to  prove  that  the 
acts  complained  of  resulted  in  the  deprecia- 
tion of  the  market  value  of  the  land. — 
Equitable  Securities  Co.  v.  Montrose  and 
Delta  Canal  Co.,  20  A.  465,  79  P.  747. 

(b)  Action  against  an  irrigating  company 
for  refusing  to  furnish  water  to  one  en- 
titled to  it.  Plaintiff,  in  order  to  obtain  the 
water,  had  tendered  a  rate  in  excess  of  that 
prescribed  by  the  county  commissioners. 
Held,  that  without  pleading  this,  he  was  en- 
titled to  prove  it,  in  order  to  relieve  him- 
self of  the  imputation  of  failing  to  do  what 
was  reasonable,  in  order  to  minimize  his 
injury. — Northern  Colorado  Irr.  Co.  v.  Poup- 
pirt, 22  A.  563,  127  P.  125. 

§  292.    Burden  of  proof. 

(a)  Upon  proof  being  made  that  it  was 
the  agreement  of  the  company  to  furnish 
water  and  of  its  failure  so  to  do,  it  devolves 
upon  the  company  to  explain  the  failure,  and 
the  sufficiency  of  the  explanation  is  for  the 
jury.— Rocky  Ford  Canal,  etc.,  Co.  v.  Simp- 
son, 6  A.  30,  36  P.  638. 

§  293.    Evidence. 

(a)  In  an  action  brought  against  a  ditch 
company  for  losses  sustained  by  an  alleged 
failure  to  deliver  water  to  plaintiff,  it  was 
error  to  allow  a  water  commissioner  to  tes- 
tify to  the  contents  of  a  book  kept  by  him 
containing  the  record  of  the  amount  of  water 
said  to  be  fiowing  in  the  river  at  a  certain 
time  and  the  amount  that  plaintiff  would 
accordingly  be  entitled  to  divert,  when  such 
memorandum,  although  written  by  witness, 
was  made  up  from  reports  furnished  him  by 
deputies,  and  concerning  the  truth  of  which 
he  had  no  personal  knowledge;  nor  was  such 
evidence  admissible  on  the  ground  that  it 
was  a  public  record,  for  the  statutes  do  not 
require  the  keeping  of  such  a  book,  but  only 
the  making  of  such  a  report  to  the  state  en- 
gineer for  his  guidance  and  not  for  the  pur- 
pose of  creating  or  perpetuating  testimony. 
—Big  Thompson  ft  Platte  River  Ditch  Co.  v. 
Mayne,  36  C.  355,  91  P.  44. 

(b)  The  defendant  owned  three  reser- 
voirs. From  only  the  upper  two  could  plain- 
tiff's lands  be  irrigated.  Early  in  the  season 
of  irrigation,  according  to  evidence  given  for 
the  plaintiff,  the  water  was  drawn  from  the 
two  upper  reservoirs  into  the  third,  below 
plaintiff's  land,  and  there  remained  stored 
through  the  entire  season,  while  plaintiff's 
crops  were  perishing.  Meanwhile,  water  was 
not  distributed  to  the  shareholders  according 
to  their  respective  holdings,  but  each  re- 
ceived according  to  his  needs,  and  it  ap- 
peared that  those  cultivating  the  lands  of  the 
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president  of  the  corporation  had  an  abund- 
ance. Held,  that  under  these  circumstances 
plaintiff  was  not  to  be  strictly  limited  to  his 
ratable  share,  and  that  the  jury  were  war- 
ranted in  a  verdict  for  plaintiff. — Mountain 
Supply  Ditch  Co.  y.  Lindekugel,  24  A.  100, 
131  P.  789. 

§  294.    Damages. 

(a)  When,  in  an  action  against  a  ditch 
company  for  damages  for  failure  to  furnish 
water  for  irrigation,  the  rental  value  of  the 
land  is  adopted  as  a  basis  for  estimating 
damages,  the  jury  should  be  instructed  to 
deduct  from  the  rental  value  the  necessary 
outlay  which  the  plaintiff  would  have  been 
required  to  make  in  the  cultivation  of  the 
lands. — No.  Colo.  Irrig.  Co.  v.  Richards,  22 
C.  450,  45  P.  423. 

(b)  The  loss  of  trees,  seed  and  labor,  oc- 
casioned by  a  failure  to  furnish  water  for 
irrigation,  may  constitute  a  proper  element 
of  damage  in  an  action  for  such  failure,  but 
compensation  for  permanent  improvements 
or  for  depreciation  in  the  value  of  live  stock 
and  farm  implements  cannot  be  recovered. 
—Id. 

(c)  The  rental  value  of  the  land  is  not 
to  be  taken  as  the  measure  of  damages  for 
a  failure  to  furnish  water  for  irrigation,  ex- 
cept when  the  consequent  loss  of  crops  was 
entire. — Id. 

§  295.    Decree. 

(a)  A  decree  that  adjudged  plaintiff  to 
be  the  owner,  and  entitled  to  the  use,  of  suf- 
ficient water  flowing  through  an  irrigating 
canal  for  the  irrigation  of  160  acres  of  land, 
is  sufficiently  definite  and  certain  as  to  the 
amount  of  water  decreed. — McLure  v.  Koen, 
25  C.  284,  53  P.  1058. 

(b)  At  suit  of  those  holding  under  the 
land  owner  an  irrigating  company  was  en- 
joined from  interfering  with  or  preventing 
plaintiffs  from  opening  or  closing  any  or  all 
of  certain  boxes,  which  had  theretofore  been 
set  for  the  use  of  plaintiff,  at  the  same  time, 
or  otherwise;  and  the  plaintiffs  were  en- 
joined from  diverting  to  the  land,  at  any  one 
time,  more  than  four  cubic  feet  of  water 
per  second.  Held,  that  the  latter  clause  of 
the  decree  was  not  sufficiently  specific;  that 
it  should  have  confined  the  plaintiff  to  the 
use  of  boxes,  at  one  time,  the  total  capacity 
of  which  should  not  exceed  four  cubic  feet 
of  water  per  second  of  time. — Animas  Consol. 
Ditch  Co.  V.  Smallwood,  22  A.  476,  125  P. 
694. 

§296.    Actions  between  stockholders  or  con- 
sumers. 

(a)  That  consumers  have  been  allowed 
to  take  more  water  from  a  ditch  than  they 
were  entitled  to  take  will  not  prevent  them 
from  maintaining  their  right  to  so  much  as 
they  are  in  fact  entitled. — Larimer  &  Weld 
Irr.  Co.  v.  Wyatt,  23  C.  480.  48  P.  528. 

(b)  In  the  circumstances  of  the  case,  cer- 
tain water  rights  should  have  been  awarded 
to  one  of  the  defendants,  and  he  should  have 
been  allowed  to  take  tiie  excess  water,  if 
any,  remaining  after  the  preferred  rights  of 
other  holders  have  been  supplied. — Id. 

(c)  A  complaint  which  alleged  that  de- 
fendant water  company  was  the  owner  and 


in  control  of  a  ditch  in  which  were  three 
classes  of  water  rights;  that  plaintiff  was 
the  owner  of  a  third  class  right,  which  en- 
titled him  to  the  use  of  water  only  after 
the  first  and  second  class  rights  were  satis- 
fied; that  the  stock  of  the  company  was  is- 
sued to  the  holders  of  second  class  rights  un- 
der contracts  now  in  force,  which  provide 
that  each  right  should  only  be  used  on  speci- 
fied lands  for  irrigation;  that  defendant  F. 
is  the  owner  of  a  water  right  under  said 
contract  and  that  said  defendant  F.  with  the 
consent  of  the  defendant  company  was  tak- 
ing water  from  the  ditch  to  irrigate  lands 
other  than  those  described  in  his  contract  as 
well  as  those  described  and  that  he  was  di- 
verting more  water  than  was  necessary  to 
irrigate  the  land  described  in  his  contract 
and  was  depriving  plaintiff  of  water  to  which 
he  was  entitled,  stated  facts  sufficient  to  en- 
title plaintiff  to  relief,  and  it  was  error  to 
sustain  a  demurrer  thereto. — Eaton  v.  Lari- 
mer and  Weld  Irr.  Co.,  35  C.  16,  83  P.  627. 

§297.  Prosecutions  for  refusal  to  supply 
water, 
(a)  In  a  prosecution  under  sec.  2306 
Mills'  Ann.  Stats.,  of  the  owner  or  person  in 
control  of  a  ditch,  for  refusing  to  supply 
water  to  a  person  entitled  to  the  same  after 
demand  and  tender  of  the  lawful  rate  of  com- 
pensation, an  information  which  charges  the 
offense  In  the  language  of  the  statute  is  in- 
sufficient. It  is  necessary  that  the  infor- 
mation should  show  that  the  applicant  for 
the  water  is  of  the  class  of  persons  entitled 
to  demand  of  and  receive  from  the  ditch 
owner  the  water  upon  compliance  by  him 
with  the  terms  of  the  statute,  and  it  must 
designate  the  land  for  which  the  water  was 
demanded  as  being  so  situate  that  it  is  the 
duty  of  the  ditch  to  furnish  water  for  its 
irrigation,  and  so  that  the  ditch  owner 
might  ascertain  its  location  and  deliver  the 
water.— Schneider  v.  People,  30  C.  493,  71 
P.  369. 

§298.    Rights  upon  dissolution  of  company. 

(a)  A  contract  was  made  between  sev- 
eral parties,  among  them  plaintiff  and  de- 
fendant, by  which  they  agreed  to  form  a 
company  and  dig  a  ditch  across  specified 
lands,  to  be  dug  and  sustained  by  the  par- 
ties to  the  contract  in  proportion  to  the 
lands  benefited.  The  company  was  dis- 
solved before  the  ditch  was  dugr  Held,  that 
this  agreement  did  not  give  an  individual 
member  of  the  company,  after  its  dissolution, 
a  right  to  dig  a  ditch  across  another  mem- 
ber's land. — Stewart  v.  Stevens,  10  C.  440, 
15  P.  786. 

(b)  If  it  is  conceded  that  such  agreement 
gave  such  right  as  to  lands  described,  it 
could  not  give  the  right  as  to  lands  owned 
by  a  member,  but  not  described. — Id. 

(B)     FIXING  RATES  FOR  WATER. 

§  299.    Statutory  provisions. 

(a)  Prior  to  1887  the  statute  did  not  au- 
thorize the  county  commissioners  of  a  given 
county  to  establish  a  maximum  rate  if  the 
head  of  the  canal  was  located  in  another 
county. — ^Wheeler  v.  No.  Colo.  Irr.  Co.,  10  C. 
582, 17  P.  487. 
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§S00.    Who  nuiy  petitioiL 

(a)  Parties  desiring  water  from  a  canal 
who  have  never  been  consumers  therefrom 
may  petition  the  county  commissioners  to 
fix  a  rate  for  carriage,  and  take  advantage 
thereof,  if  the  carriage  diversion  be  not  ex- 
hausted.— South  Boulder  ARC.  Ditch  Co. 
V.  Marfell,  16  C.  302.  25  P.  604. 

(b)  Under  the  statutory  provision  allow- 
ing an  application  for  such  an  order  to  be 
made  by  "any  party  or  parties  interested  in 
procuring  water/'  it  is  not  necessary  that  all 
consumers  using  or  seeking  water  from  a 
particular  ditch  should  Join  in  the  applica- 
tion.—Id. 

(c)  The  board  can  act  only  on  the  peti- 
tion for  an  interested  party. — McCracken  v. 
Montezuma  Water  ft  Land  Co.,  26  A.  280,  137 
P.  903. 

§  801.    Powers  of  county  commissioners. 

(a)  Under  the  constitution  the  county 
commissioners  can  only  be  authorized  to  es- 
tablish the  maximum  amount  of  the  rate. 
They  cannot  be  empowered  to  dictate  the  ex- 
act rate  that  shall  be  collected,  or  to  fix  the 
time  or  conditions  of  payment  The  time 
and  conditions  of  payment  are  proper  sub- 
jects for  legislation. — ^Wheeler  v.  No.  Colo. 
Irr.  Co..  10  C.  682.  17  P.  487. 

(b)  Under  sec.  8  of  art.  XVI  of  the  con- 
stitution, neither  the  legislature  nor  any 
court  has  power  to  fix  a  maximum  rate  for 
the  delivery  of  water.  The  power  is  vested 
exclusively  in  the  boards  of  county  commis- 
sioners.— ^McCracken  v.  Montezuma  Water  & 
Land  Co.,  25  A.  280,  137  P.  903. 

(c)  The  board  is  not  charged  with  seeing 
that  the  prescribed  rate  is  observed  by  the 
carriers  of  water. — Id. 

§  308.    Order. 

(a)  The  order  of  the  county  commis- 
sioners fixed  the  maximum  rate  to  be  charged 
by  an  irrigation  company  ''for  any  irrigation 
season."  "at  |1.00  per  acre."  The  volume  of 
water  which  the  company  was  required  to 
furnish  was  not  prescribed.  The  consumer 
had  for  many  years  taken  water  from  the 
same  ditch,  under  a  contract  which  pre- 
scribed the  quantity  as,  "sufficient  for  the 
production  of  good  average  crops,  under 
skillful  irrigation,  not  to  exceed"  a  certain 
prescribed  volume.  The  order  of  the  county 
commissioners  was  construed  as  based  upon 
the  long  usage  prevailing  between  the  par- 
ties, and  as  therefore  sufficient,  notwith- 
standing its  failure  to  specify  the  volume  to 
be  delivered. — Northern  Colorado  Irr.  Co.  v. 
Pouppirt,  22  A.  563.  127  P.  125. 

§  803.    Presumptions. 

(a)  It  will  be  presumed,  the  contrary  not 
appearing,  that  in  prescribing  a  rate  the 
board  acted  solely  upon  the  evidence  pro- 
duced before  it,  without  any  mixture  of  im- 
proper motive,  and  that  the  evidence  was 
sufficient  to  support  the  order. — McCracken 
V.  Montezuma  Water  ft  Land  Co.,  25  A.  280, 
137  P.  903. 

§  804.    Conclusiveness. 

(a)  The  rate  fixed  by  the  board,  when 
acting  within  its  Jurisdiction,  is  binding 
upon  all  persons  affected  thereby  until  va- 


cated by  the  decree  of  some  court  of  compe- 
tent Jurisdiction. — Northern  Colo.  Irr.  Co.  v. 
Pouppirt.  22  A.  663,  127  P.  125;  McCracken 
V.  Montezuma  Water  ft  Land  Co..  26  A.  280, 
137  P.  903. 

§805.    Appeal 

(a)  Under  the  statute  there  is  no  ap- 
peal from  the  decision  of  the  county  commis- 
sioners fixing  the  rate  to  be  charged  for 
water  by  ditch  owners. — Golden  Canal  Co. 
v:  Bright,  8  C.  144,  6  P.  142. 

§806.    Actions  to  restrain  enforcement 

(a)  Mills'  Ann.  Stats.,  sec.  2298.  provides 
that  county  commissioners  shall,  upon  the 
application  of  either  the  water  consumers 
of  any  ditch  or  of  the  parties  owning  such 
ditch,  fix  a  reasonable  maximum  rate  of  com- 
pensaticm  therefor;  and  sec.  2301  provides 
that  such  rates  shall  not  be  changed  within 
two  years  from  the  time  when  they  shall  be 
so  fixed,  unless  upon  good  cause  shown. 
Heldt  that  where  the  county  commissioners 
fixed  a  rate,  and  on  the  application  of  a 
water  company  refused  to  change  the  same, 
and.  while  in  session,  each  member  of  the 
board  stated  that  he  would  not  consider  an- 
other petition  for  a  modification  thereof,  the 
water  company  is  not  precluded  from  bring- 
ing an  action  to  restrain  the  enforcement  of 
the  rate  fixed  and  to  obtain  the  fixing  of  a 
different  rate,  on  the  ground  that  it  had  not. 
previous  to  bringing  the  action  and  after 
the  expiration  of  two  years  from  the  date 
of  fixing  the  rate,  petitioned  the  board  for 
a  new  rate. — Board  Co.  Com'rs  Montezuma 
County  V.  Montezuma  Water  ft  Land  Co.. 
39  C.  166,  89  P.  794. 

(b)  Where  the  rate  fixed  by  the  board 
of  county  commissioners  for  the  use  of  water 
is  such  that  the  owner  of  the  ditch  can  make 
no  profit  therefrom,  its  enforcement  may 
properly  be  enjoined,  since  the  term  "rea- 
sonable compensation,"  as  used  in  the  stat- 
ute (Mills'  Ann.  Stats.,  sec.  2298).  implies 
that  something  must  be  given  for  the  ser- 
vice.— Id. 

(C)     WATER  OFFICIALS. 
§  807.    Superintendent  of  irrigation. 

(a)  Where  a  superintendent  of  irriga- 
tion was  appointed  by  the  governor  and  filed 
his  oath  of  office  and  bond,  pursuant  to  the 
statute,  although  no  resolution  of  the  county 
commissioners  requesting  such  appointment 
was  made,  he  becomes  an  officer  de  facto, 
and  the  question  of  whether  he  was  right- 
fully appointed  cannot  be  determined  in  an 
action  brought  by  him  to  recover  his  salary. 
— Board  Co.  Com'rs  Montezuma  County  v. 
Wheeler,  39  C.  207.  212.  89  P.  50. 

(b)  The  act  of  April  4.  1887.  providing 
for  the  appointment  of  a  superintendent  of 
irrigation  (Laws  1887.  295)  is  not  imcon- 
stltutionaL — McLean  v.  Farmers'  High  Line 
Canal  ft  Res.  Co..  44  C.  184.  200,  98  P.  16. 

§  808.    Powers. 

(a)  The  power  conferred  by  the  statute 
upon  superintendents  of  irrigation  is  a  part 
of  the  police  power  of  the  state.  It  is  execu- 
tive and  not  Judicial. — ^Farmers'  Independ- 
ent Ditch  Co.  V.  Agricultural  Ditch  Co.,  22  C. 
513,  45  P.  444. 
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§  309.    Counties  liable  for  salary. 

(a)  All  counties  which  contain  lands 
that  are  irrigated  by  water  taken  from  any 
one  or  more  of  the  streams  mentioned  in 
the  act  creating  a  water  division  are  em- 
braced within  the  division  and  are  each  li- 
able for  their  respective  shares  of  the  com- 
pensation of  the  superintendent  of  irrigation 
for  that  division  whether  or  not  such  lands 
are  irrigated  through  ditches  whose  prior- 
ities fiave  been  established  by  judicial  de- 
cree. But  if  a  county  has  no  land  within 
it  which  is  irrigated  by  water  from  such 
stream  or  streams  it  is  not  liable  for  any 
part  of  the  superintendent's  compensation 
although  it  may  contain  lands  lying  within 
the  course  or  watershed  of  such  stream  or 
streams. — Chew  v.  Bd.  Com'rs  Fremont 
County.  18  A.  162,  70  P.  764. 

§  310.    Actions  to  recover  salary. 

(a)  In  an  action  against  a  county  by  a 
superintendent  of  irrigation  to  recover  for 
services  rendered,  a  complaint  which  al- 
leges plaintiff's  official  capacity,  the  coun- 
ties embraced  in  the  irrigation  division,  the 
services  rendered,  the  value  thereof  and  the 
expenses  incident  thereto,  the  pro  rata  share 
of  the  amount  due  from  defendant  county, 
and  the  presentation  of  the  claim  and  its 
failure  and  refusal  to  pay  the  same,  is  suffi- 
cient without  alleging  that  the  counties 
named  were  all  the  counties  in  such  irriga- 
tion division,  since,  if  there  were  other  coun- 
ties included  therein,  that  is  a  matter  of 
defense  and  should  be  pleaded  as  such. — 
Board  Co.  Com'rs  Montezuma  Co.  v.  Wheeler, 
39  C.  207,  211,  89  P.  50. 

(b)  In  an  action  against  a  county  by  a 
superintendent  of  irrigation  to  recover  for 
services  rendered,  the  plaintiff  testified  that 
there  were  three  counties,  including  the  de- 
fendant county,  in  his  irrigation  division 
where  water  had  been  adjudicated  and  where 
he  did  the  work,  and  that  he  made  no  bill 
against  the  counties  in  which  there  had  been 
no  adjudication  of  water  rights.  Held,  that, 
in  the  absence  of  any  proof  to  the  contrary, 
such  evidence  is  sufficient  to  support  the 
findings  of  the  trial  court  that  the  defendant 
county  was  liable  for  its  pro  rata  share  of 
the  amount  due  for  the  services  rendered. — 
Board  Co.  Com'rs  Montezuma  Co.  v.  Wheeler, 
39  C.  207.  211.  89  P.  50. 

(c)  In  an  action  against  a  county  by  a 
superintendent  of  irrigation  for  its  pro  rata 
share  of  the  amount  due  plaintiff  for  ser- 
vices rendered  in  the  irrigation  division  in- 
cluding such  county,  there  being  no  proof 
that  water  was  used  upon  land  in  any  of 
the  other  counties  In  the  irrigation  division 
excepting  those  named,  it  will  not  be  as- 
sumed on  appeal  that  the  water  was  so  used. 

— la. 

(d)  Although  Mills'  Ann.  Stats.,  sec.  .2252, 
provides  that  creditors  shall  be  allowed  eight 
per  cent  per  annum  interest  on  money  due 
on  account  from  the  date  when  the  same  be- 
comes due,  and  sec.  2254  provides  that 
county  orders  and  warrants  shall  bear  a  like 
rate  from  the  date  of  presentation  until 
there  is  money  to  pay  the  same,  a  superin- 
tendent of  irrigation  is  not  entitled  to  re- 
cover interest  upon  his  claim  for  services 
against  a  county,  since  no  interest  can  be 


recovered   in  this  state  except  by  express 
statutory  provision. — Id. 

(e)  In  an  action  against  a  county  to  re- 
cover its  pro  rata  share  of  the  salary  of  the 
superintendent  of  irrigation  of  a  water  divi- 
sion, where  the  county  is  not  mentioned  by 
name  In  the  act  creating  the  water  division 
or  the  one  creating  the  water  district,  and 
the  evidence  showed  that  no  lands  are  irri- 
gated in  the  county,  and  that  there  are  no 
natural  streams  of  running  water  sufficient 
to  irrigate  from  in  the  county,  that  there 
is  a  dry  creek  in  the  county  bearing  the 
name  of  one  mentioned  in  the  statute  creat- 
ing the  division,  but  that  except  for  short 
periods  of  floods  or  freshets,  it  does  not 
contain  enough  water  to  irrigate  from,  the 
evidence  was  insufficient  to  establish  any 
liability  against  the  county. — Chapman  v. 
Bd.  Com'rs  Phillips  County,  17  A.  236,  68 
P.  134. 

§311.    Actions  to  enjoin  performance  of 

official  duty, 
(a)  The  superintendent  or  state  engineer 
will  not  be  enjoined  from  distributing  water 
under  the  act  of  1887  unless  there  appears  a 
want  of  priority  in  the  ditches  supplied  or 
in  cases  where  the  wastage  would  be  so 
great  as  to  amount  in  equity  to  no  beneficial 
use. — ^Farmers'  High  Line  Co.  v.  Greene,  1 
D.  L.  N.  259. 

§312.    Water  commissioner— duties. 

(a)  It  is  the  duty  of  the  water  commis- 
sioner to  keep  the  natural  streams  of  his 
district  clear  of  unnecessary  dams  or  other 
obstructions  which  prevent  the  flow  of  the 
water  in  such  streams,  and  said  commis- 
sioner may  remove  such  an  obstruction  with- 
out an  order  of  court,  or  a  ditch  owner  who 
is  deprived  of  water  by  such  obstruction 
may,  by  legal  action,  compel  the  removal 
thereof.— Ortiz  v.  Hansen,  35  C.  100,  83  P. 
964. 

(b)  It  is  not  the  duty  of  a  water  com- 
missioner to  make  any  division  or  distribu- 
tion of  water  between  the  users  thereof  from 
the  same  ditch,  and  he  has  no  authority  to 
interfere  with  the  internal  management  of 
the  affairs  of  a  ditch  company,  but  it  is  his 
duty  to  turn  no  more  water  into  a  ditch  to 
which  it  is  entitled  under  any  decree  than  is 
necessary  to  serve  the  needs  of  the  consum- 
ers under  such  ditch,  and  to  refuse  to  turn 
water  into  any  ditch  for  the  use  of  one  not 
entitled  thereto. — Cache  la  Poudre  Irr.  D. 
Co.  V.  Hawley.  43  C.  32.  37,  95  P.  317. 

(c)  It  is  the  duty  of  the  water  commis- 
sioner to  distribute  the  waters  of  his  dis- 
tinct, including  those  decreed  to  the  reser- 
Yoirs  therein,  and  he  Is  entitled  to  compen- 
sation for  this  service. — Bd.  Com'rs  Gun- 
nison County  V.  Hider,  47  C.  443,  107  P.  1068. 

(d)  It  Is  not  within  the  province  or  duty 
of  the  officials  charged  with  the  distribution 
of  water  for  irrigation  to  question  the  de- 
crees establishing  the  priorities  to  the  use  of 
water  in  the  district,  where  regular  In  form, 
in  full  force,  and  unmodified;  or  to  attempt 
to  impeach,  nullify,  or  in  any  way  impair 
their  efficiency.  Controversies  between  the 
various  consumers  of  water  are  to  be  ad- 
Justed  only  in  proceedings  instituted  by  those 
interested    therein.      The    purpose    of    the 
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owner  of  a  water  right  to  change  the  place 
of  the  application  of  the  water,  not  chang- 
ing the  point  of  diversion,  affords  no  ground 
to  the  officials  to  decline  to  turn  off  the  water 
according  to  the  decree.  To  what  lands  the 
water  shall  be  applied  is  a  question  to  be 
litigated  between  the  consumers  affected. — 
Boulder  &  Left  Hand  Ditch  Co.  v.  Hoover, 
48  C.  343,  349,  110  P.  75. 

§313.    Interference    with     discharge     of 

duties. 

(a)  Interference  with  a  water  commis- 
sioner in  the  discharge  of  his  official  duties 
does  not  constitute  contempt  of  court  witiiin 
Mills'  Ann.  Code,  sec.  321,  declaring  dis- 
obedience to  any  lawful  writ,  order,  rule  or 
process  issued  by  the  court  to  be  a  contempt, 
since  he  is  not  an  officer  of  the  court  in 
which  the  decree  of  priorities  is  entered 
under  which  he  is  distributing  water,  being 
appointed  by  the  governor,  and,  to  a  cer- 
tain extent,  being  imder  the  control  and  di- 
rection of  the  irrigation  division  engineer 
and  the  state  engineer. — Roberson  v.  People 
ex  rel.  Soule,  40  C.  119,  123,  90  P.  79. 

(b)  Mills'  Ann.  Stats.,  sees.  2385,  2386, 
declare  that  any  person  who  shall  willfully 
interfere  with  any  head-gate  or  water  box 
shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  shall  be  fined  and  imprisoned; 
and  that  water  commissioners  shall,  in  the 
discharge  of  their  duties,  be  invested  with 
the  powers  of  constables,  and  may  arrest 
any  person  violating  their  orders  relating  to 
the  opening  or  shutting  down  of  head-gates, 
or  using  of  water  for  irrigation  purposes, 
and  take  such  offenders  before  the  nearest 
Justice  of  the  peace,  who  may,  upon  convic- 
tion, impose  a  fine,  and  imprisonment  in  de- 
fault of  payment  thereof.  Held,  that,  under 
the  above  sections  and  the  prior  decisions  of 
this  court,  it  may  well  be  said  that  a  water 
commissioner  in  the  discharge  of  his  official 
duties  is  a  police  officer  of  the  state,  invested 
with  the  powers  of  a  constable  with  author- 
ity to  arrest  persons  so  interfering  with 
him,  and  this  would  seem  to  provide  an 
ample  remedy  against  those  guilty  of  such 
interference  without  resorting  to  proceed- 
ings as  for  contempt  of  court. — Id. 


§314. 


-Liability  for  acts. 


(a)  Where  the  right  of  a  reservoir  com- 
pany to  a  proportion  of  the  priorities  be- 
longing to  a  ditch  company  depend  on  the 
ownership  of  the  stock  of  the  ditch  com- 
pany, the  water  commissioner,  in  denying 
this  ownership,  based  his  action  on  a  legal 
ground,  and  he  was  merely  discharging  the 
duties  which  the  law  imposed  upon  him  by 
refusing  to  turn  water  into  the  canal  of  the 
ditch  company  for  the  use  of  one,  which,  as 
he  alleges,  was  not  entitled  thereto,  and  in 
so  doing  he  committed  no  tort. — Cache  la 
Poudre  Irr.  D.  Co.  v.  Hawley,  43  C.  32,  37, 
95  P.  317. 

§  315.    Compensation. 

(a)  One  who  has  been  appointed  water 
commissioner  of  an  irrigation  district,  quali- 
fied in  his  office,  and  performed  the  duties 
thereof,  is  entitled  to  recover  the  statutory 
compensation.     The   regularity   of  his   ap- 


pointment is  not  to  be  collaterally  brought 
in  question  in  his  action  against  the  county 
to  recover  such  compensation. — Bd.  Com'ra 
Clear  Creek  County  v.  McLean,  50  C.  602, 
115  P.  525. 

§  316,    Counties  liable  for  compensation. 

(a)  Sec.  6,  p.  314.  Sess.  Laws  1887,  pro- 
vides that  water  district  No.  39  shall  con- 
sist of  all  lands  lying  in  the  state  of  Colo- 
rado and  located  on  the  north  side  of  Grand 
river,  and  extending  from  the  mouth  of  the 
Roaring  Pork  to  the  mouth  of  Rhone  creek, 
all  said  lands  being  irrigated  by  waters  taken 
from  the  Grand  river  or  its  tributaries,  viz.: 
Blk  creek,  Rifle  creek,  and  Rhone  creek; 
while  sec.  4  of  a  later  act  (p.  311,  Sess.  Laws 
1887)  creates  water  district  No.  42,  and  pro- 
vides that  it  shall  consist  of  all  lands  ir- 
rigated from  ditches  and  canals  taking  water 
from  the  Grand  and  Gunnison  rivers  and 
their  tributaries  within  the  county  of  Mesa. 
Held,  that  the  act  creating  district  No.  42 
was,  in  a  legal  sense,  a  later  expression  of 
the  legislative  will  than  the  act  by  which 
No.  39  was  organized;  and,  although  there 
may  be  lands  in  Mesa  county  irrigated  by 
ditches  whose  head-gates  are  in  district  No. 
39,  yet,  since  district  No.  42  includes  all 
lands  in  Mesa  county  irrigated  by  ditches 
taking  water  from  the  streams  named,  such 
lands  are,  by  the  express  terms  of  sec.  4» 
within  district  No.  42;  and  hence,  the  water 
commissioner  of  district  No.  39,  having  no 
jurisdiction  outside  his  own  district,  cannot 
claim  compensation  for  services  performed 
in  Mesa  county. — Fravert  v.  Board  of  Co. 
Com'rs  of  Mesa  County,  39  C.  71,  88  P.  873. 

(b)  A  statute  regulating  the  compensa- 
tion of  the  water  commissioner  provided  that 
he  should  render  an  account  of  his  services 
''to  the  board  of  county  commissioners  into 
which  his  district  extends,  and  each  board 
of  county  commissioners  shall  pay  its  pro 
rata  share  thereof."  Held,  that  where  the 
district  extended  into  three  counties,  each 
county  was  liable  for  one-third  of  the  com- 
missioner's compensation,  without  any  ref- 
erence to  the  area  of  lands  irrigated  in  the 
counties  respectively. — ^Bd.  Com'rs  Clear 
Creek  County  v.  McLean,  50  C.  602,  115  P. 
525. 

(c)  A  county  in  which  are  lands  in- 
cluded within  a  water  district,  is,  under 
the  statute  (Mills'  Stats.,  sec.  2387;  Rev- 
Stats.,  sec.  3434),  liable  to  the  water  com- 
missioner for  its  pro  rata  share  of  his  stat- 
utory compensation,  even  though  he  has  per- 
formed no  service  within  such  county,  no 
request  was  ever  made  upon  him  by  the 
county,  or  any  person,  to  render  any  service 
in  such  county,  and  no  decree  has  ever  been 
had  adjudicating  priority  to  the  use  of  water 
in  such  county;  and  though  the  area  of  lands 
irrigated  In  such  county  is  trifling,  as  com- 
pared with  that  in  the  other  counties  in- 
cluded within  the  district— Id. 

(d)  Each  county  into  which  a  water  dis- 
trict extends  is  liable  for  an  equal  amount 
of  the  compensation  of  the  water  commis- 
sioner.  Bd.  Com'rs  Park  County  v.  Locke,. 

2  A.  508,  31  P.  351. 

(e)  Each  county  into  which  a  water  dis- 
trict may  extend  is  liable  to  pay  Its  pro  rata 
share  of  the  compensation  of  the  district 
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water    commissioner. — Bd.    Com'rs    Pueblo 
Coimty  V.  Gould,  6  A.  44,  39  P.  895. 

§  317.    —  Actions  to  recover  compensation. 

(a)  Moneys  paid  by  two  of  the  counties 
of  a  water  district,  to  the  water  commis- 
sioner, in  excess  of  the  sums  which  he  was 
entitled  to  receive  from  such  coimties,  are 
not  to  be  set  ofT  against  him,  in  his  action 
for  compensation  against  another  county  of 
the  district. — ^Bd.  Com'rs  Clear  Creek  County 
V.  McLean,  60  C.  602,  606,  115  P.  525. 

§318.    -——Actions  to  enjoin  performance. 

(a)  In  a  suit  brought  by  appropriators 
of  water  to  enjoin  a  water  commissioner 
from  diverting  water  in  a  stream  loaned  to 
subsequent  appropriators  by  prior  appropri- 
ators, such  subsequent  and  prior  appropri- 
ators are  necessary  parties  to  such  suit,  be- 
ing the  real  parties  in  interest,  and  their 
absence  is  fatal  to  the  validity  of  the  decree 
entered  therein,  for  the  water  commissioner 
has  no  real  interest  in  the  questions  in- 
volved, being  simply  the  agent  designated  by 
law  for  distributing  the  waters  of  his  dis- 
trict, and  it  is  not  any  part  of  his  duty 
to  defend  the  Interest  of  such  lenders  and 
bori^owers,  any  more  than  it  would  be  his 
duty  to  appear  for  and  defend  the  rights  of 
the  plaintiff. — Squire  v.  Livezey,  36  C.  302, 
85  P.  181. 

(b)  The  officials  charged  by  law  with 
the  distribution  of  water  for  irrigation  will 
not  be  heard  to  allege,  in  a  suit  instituted  to 
compel  obedience  to  a  decree  establishing 
the  several  priorities  in  the  district,  and  in 
which  suit  they  are  the  sole  defendants,  that 
a  right  decreed  has  been  lost  by  abandon- 
ment. The  question  can  be  litigated  only 
between  the  parties  whose  rights  are  di- 
rectly involved. — Boulder  ft  Left  Hand  Ditch 
Co.v.  Hoover.  48  C.  343,  347,  110  P.  75. 

(c)  Injunction  will  be  granted  to  restrain 
the  water  commissioner  from  delivering 
water  to  a  ditch  shown  to  have  been  aban- 
doned.— San  Luis  Valley  Irr.  Dist  v.  Ala- 
mosa, 55  C.  386,  135  P.  769. 

§  319.    Assistants. 

(a)  The  initials  "O.  K."  upon  the  account 
of  the  water  commissioner's  deputy,  followed 
by  his  signature  and  official  title,  is  a  suffi- 
cient certification,  within  the  requirements 
of  sec.  3437,  Rev.  Stats.,  requiring  each  water 
commissioner  to  keep  an  account  of  the  time 
of  each  assistant  employed  by  him,  and  to 
certify  it  to  the  board  of  county  commis- 
sioners.— Bd.  Com'rs  Gunnison  County  v. 
Hider,  47  C.  443,  107  P.  1068. 

(D)     IRRIGATION  DISTRICTS 

§  820.    Constitutional  and  statutory  provisions. 

(a)  The  irrigation  district  law  of  1901 
(Session  Laws  1901.  page  198)  is  not  sub- 
ject to  the  constitutional  objection  that  it 
deprives  the  owners  of  land  included  in  the 
district  of  their  property  without  due  pro- 
cess of  law. — Anderson  v.  Grand  Valley  Irr. 
Dist,  35  C.  525,  85  P.  313. 

(b)  The  irrtgation  district  law  of  1901 
(Session  Laws  1901,  page  198)  contains  but 
one  general  subject  and  the  first  part  of  the 
opening  clause  of  the  title,  to  wit:     "An 


act  to  provide  for  the  organization  and  gov- 
ernment of  irrigation  districts,"  is  broad 
and  comprehensive  enough  to  include  every 
provision  of  the  act.  The  remainder  of  the 
title  may  be  disregarded  as  surplusage. — Id. 

§  321.    Organization  of  district. 

(a)  Sec.  2  of  the  Colorado  Irrigation  dis- 
trict act  (Sess.  Laws  1901,  c.  87)  provides 
that,  in  organizing  an  irrigation  district,  a 
petition  must  be  presented  to  the  board  of 
county  commissioners,  signed  by  a  certain 
number  of  qualified  persons,  and  that  the 
petition  must  be  published  for  at  least  two 
weeks  prior  to  such  presentation,  together 
with  a  notice  stating  the  time  of  the  meet- 
ing at  which  the  same  will  be  presented.  In 
an  attempted  organization  of  a  district,  the 
publication  notice  read:  "To  the  Board  of 
Coimty  Commissioners  of  •  ♦  ♦  .County, 
Colorado:  We,  the  undersigned,  hereby  give 
notice  that  on  "♦  ♦  •  we  will  present  to 
your  honorable  body,  for  proper  consider- 
ation, a  petition  *  *  *  which  petition 
shall  particularly  set  forth  the  following,  to 
wit:"  And  immediately  following  was  a 
copy  of  the  petition  in  its  entirety,  closing 
with  the  signatures  of  the  petitioners.  Heldy 
that  such  notice  was  insufficient,  since  the 
signatures  to  the  petition  were  essential 
parts  of  the  petition  to  be  published,  and 
therefore  could  not.  in  any  proper  sense,  be 
considered  signatures  to  the  notice,  which 
latter  are  necessarily  required  to  show  the 
persons  authorizing  the  notice;  and  that 
such  notice  is  also  fatally  defective  in  that 
it  is  misleading,  because  directed  to  the 
board  of  county  commissioners. — Ahern  v. 
Board  Directors  High  Line  Irr.  Dist.  39  C. 
409.  416,  89  P.  963. 

§  322.    Exclusion  of  lands  from  district. 

(a)  Sec.  2  of  the  Colorado  irrigation  dis- 
trict act  (Sess.  Laws  1901.  c.  87)  provides 
that,  though  the  board  of  county  commis- 
sioners may  modify  the  boundaries  of  a 
proposed  district  as  described  In  the  petition, 
in  doing  so  it  shall  not  exempt  from  the  oper- 
ation of  the  act  any  territory  therein  de- 
scribed which  is  susceptible  of  irrigation  by 
the  same  system  of  works  applicable  to  the 
other  lands  In  such  district,  nor  shall  any 
land  which  will  not,  in  the  judgment  of  the 
board,  be  benefited  by  irrigation  by  the  sys- 
tem, be  Included  therein.  Held,  that  the 
action  of  the  county  commissioners  in  ex- 
cluding lands,  where  there  was  an  abuse  of 
power  but  no  fraud  or  bad  faith,  may  be  re- 
viewed In  a  special  proceeding  by  the  board 
of  directors  of  the  irrigation  district  to  de- 
termine the  validity  of  the  organization  and 
bond  issue. — Ahem  v.  Directors  High  Line 
Irr.  Dist.  39  C.  409.  421.  89  P.  963. 

(b)  Sec.  2  of  the  Colorado  Irrigation  dis- 
trict act  (Sess.  Laws  1901,  c.  87)  provides 
that,  though  the  board  of  county  commis- 
sioners may  modify  the  boundaries  of  a  pro- 
posed Irrigation  district  as  described  in  the 
petition,  in  doing  so  it  shall  not  exempt 
from  the  operation  of  the  act  any  territory 
therein  described  which  Is  susceptible  to 
irrigation  by  the  same  system  of  works  ap- 
plicable to  the  other  lands  in  the  district, 
nor  shall  any  land  which  will  not.  In  the 
judgment  of  the  board,  be  benefited  by  ir- 
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rigation  by  the  system,  be  Included  therein. 
Held,  that  where,  in  proceedings  for  the 
organization  of  a  district,  the  county  com- 
missioners referred  requests  for  the  exclu- 
sion of  land  to  a  committee  of  the  petition- 
ers,  which  had  the  organization  of  the  dis- 
trict in  charge,  and  affirmed  ^he  committee's 
determination  without  any  investigation  or 
any  evidence  taken  by  them,  there  was  an 
abuse  of  the  power  conferred  upon  them  by 
statute. — Id. 

(c)  In  construing  the  proviso  to  sec.  1, 
of  the  act  for  the  organization  of  irrigation 
districts  (Laws  1901,  c.  87)  the  first  proviso 
to  sec  2,  that  the  county  commissioners  shall 
not  modify  the  boundaries  of  a  proposed  dis- 
trict so  as  to  exempt  from  the  operation 
of  the  act  any  territory  within  the  proposed 
boundaries  "which  is  susceptible  of  irriga- 
tion by  the  same  system  of  works  applicable 
to  other  lands  in  such  proposed  districts"; 
as  well  as  the  second  proviso  in  the  same 
section  that  "any  person  whose  lands  are 
susceptible  of  irrigation  from  the  same 
source  shall,  upon  application  to  the  board, 
be  entitled  to  have  his  lands  Included  in 
Eaid  district,"  are  to  be  taken  into  consider- 
ation.— Montezuma  Val.  Irr.  Dist.  v.  Longen- 
baugh,  54  C.  391,  131  P.  262. 

(d)  The  proviso  to  sec.  1  of  the  act  In 
relation  to  irrigation  districts  (Laws  1905, 
c.  113,  Rev.  Stat  c.  72,  sec.  3440)  does  not 
of  its  own  force,  exclude  from  the  proposed 
district,  lands  already  provided  with  facil- 
ities for  their  irrigation,  which  the  district 
is  not  formed  to  acquire.  If  the  proceedings 
for  the  organization  for  the  district,  and  the 
definition  of  its  boundaries,  conform  to  the 
statute,  one  entitled  to  lands  of  the  character 
described  In  the  proviso  to  sec.  1  of  the  act, 
is  afforded  opportunity  to  object  to  the  in- 
clusion thereof  In  the  district,  and  if  he 
fails  to  avail  himself  of  the  opportunity 
afforded  by  the  statute,  and  permits  the  dis- 
trict to  be  so  organized  as  to  include  such 
lands,  then  by  force  of  the  provisions  made 
in  sees.  2,  3,  and  other  sections  of  the  act 
he  is  concluded.  Any  attempt  afterwards 
made  to  exempt  such  land  from  liability 
for  the  indebtedness  of  the  district,  lawfully 
contracted,  is  a  collateral  attack  on  what  is 
res  judicata.— Wilder  v.  South  Side  Irr.  Dist, 
65  C.  363,  135  P.  461. 

§323.  Proceedings  to  determine  validity  of 
organization, 
(a)  The  Colorado  irrigation  district  act 
(Sess.  Laws  1901,  c.  87),  not  having  declared 
the  character  of  the  proof  by  which  any  fact 
may  be  established  In  a  court  of  justice,  it 
must  be  established  in  accordance  with  the 
common  law  rules  of  evidence;  and  the  act 
should,  like  other  similar  statutes,  be  given 
s.  reasonable  construction,  bearing  in  mind 
that  in  this  state  statutes  imposing  special 
taxes  or  burdens  are  strictly  construed,  and, 
in  case  of  doubt  in  favor  of  the  taxpayer, 
and  this  notwithstanding  the  provision  that 
"every  material  statement  of  the  petition" 
filed  by  the  board  of  directors  to  have  the 
validity  of  its  organization  and  bond  issue 
determined  "not  specifically  controverted  by 
the  answer,  shall  for  the  purpose  of  said 
special  proceedings,  be  taken  as  true";  and 
Ithe  further  provision  that  "the  court,  in  in- 


quiring into  the  regularity,  legality  or  cor- 
rectness of  said  proceedings,  must  disregard 
any  error,  irregularity  or  omission  which 
does  not  affect  the  substantial  rights  of  the 
parties  to  said  proceedings." — ^Ahem  v. 
Board  Directors  High  Line  Irr.  Dist,  39  C. 
409,  419,  89  P.  963. 

(b)  In  a  special  proceeding  by  the  board 
of  directors  of  an  irrigation  district  to  have 
the  validity  of  its  organization  and  bond  is- 
sue determined,  in  proof  •of  the  qualifications 
of  the  signers  of  the  petition  presented  to 
the  county  commissioners,  affidavits  of  the 
circulators  of  the  petition  stating  in  general 
terms  that  the  signers  of  the  petition  had  the 
statutory  qualification  were  introduced  iu 
evidence,  such  circulators  later  testified  to 
the  same  effect,  and  abstracts  of  title  show- 
ing the  record  owners  were  also  Introduced 
in  evidence.  Held,  that  such  documents  were 
not  admissible;  that  the  rule  requiring  the 
best  evidence  was  violated,  without  showing 
necessity  for  secondary  evidence;  and  that 
the  large  expense  necessary  to  obtain  the 
oral  evidence  or  depositions  of  the  signers, 
of  itself,  is  no  reason  for  dispensing  with 
such  evidence. — Id. 

(c)  A  special  proceeding  by  the  board  of 
directors  of  an  irrigation  district  to  have  the 
validity  of  its  organization  and  bond  issue 
determined,  where  an  issue  is  made  con- 
cerning the  qualifications  of  the  signers  of 
the  petition  presented  to  the  county  commis- 
sioners, the  board  of  directors  must  prove 
such  qualifications,  and  it  cannot  rely  upon 
the  decision  of  the  county  commissioners 
that,  in  the  opinion  of  that  body,  such  proof 
was  made;  nor  can  it  introduce  in  evidence 
transcripts  or  copies  of  the  evidence  heard 
before  the  county  commissioners  or  before 
Its  own  body  to  prove  any  of  the  issues  in 
said  proceeding,  since  the  court  must  deter- 
mine such  questions  upon  evidence  actually 
produced  before  it — Id. 

(d)  In  a  proceeding  to  declare  the  regu- 
larity of  organization  of  an  irrigation  dis- 
trict, under  a  statute  which  fails  to  define 
or  prescribe  by  what  class  of  evidence  -the 
facts  in  issue  may  be  established,  the  rules 
of  the  common  law  control. — ^Wilder  v.  South 
Side  Irr.  District  55  C.  363,  135  P.  461. 

(e)  In  a  proceeding  by  an  irrigation  dis- 
trict under  Rev.  Stat.  sees.  8489-3493,  seek- 
ing confirmation  of  a  proposed  issue  of 
bonds,  a  decree  of  the  court  confirming  a 
previous  like  issue,  is  competent  evidence 
of  the  regular  organization  of  the  district 
—Id. 

J  324.    Contracts. 

(a)  The  statute  requiring  an  irrigation 
district  to  exact  a  bond  with  sureties  from 
those  to  whom  contracts  are  awarded  for 
the  construction  of  canals  and  the  like  does 
not  exclude  the  district  from  other  measures 
of  protection  e.  g.  retention  of  part  of 
monthly  estimates,  or  the  like.  (Rev.  Stat 
sec.  3462.)— Noonan  v.  Stein,  56  C.  64,  136 
P.  1181. 

§325.    Compensation  of  county  treasurer  for 

collections. 

(a)     The  proceeds  of  the  sale  of  the  bonds 

of  an  irrigation  district  come  into  the  hands 

of  the  treasurer  of  the  county  in  which  the 
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office  of  the  district  is  located,  not  as  county 
treasurer,  but  as  ex-offlcio  treasurer  of  the 
district.  No  commissions  are  to  be  charged 
thereon. — Bd.  of  Com'rs  of  Otero  County  v. 
Otero  Irr.  District,  56  C.  515,  139  P.  546. 

(b)  The  last  proviso  to  sec.  3460  of  the 
Revised  Statutes  providing  that  the  coimty 
treasurer  shall  receive  for  the  collection  of 
irrigation  district  taxes  such  amount  as  the 
directors  of  the  district  may  allow,  not  less 
than  |25,  nor  more  than  |100,  it  was  con- 
tended that  the  effect  of  this  was  (1)  to 
commit  the  determination  of  the  officer's  fee, 
not  to  the  general  assembly,  as  required  by 
sec.  15  of  art.  XIV  of  the  constitution,  but  to 
the  directors  of  the  district;  and  (2)  to  place 
the  burden  of  a  service  rendered  to  partic- 
ular Individuals,  and  beneficial  to  them 
alone,  upon  the  entire  county,  in  violation  of 
sec.  14  of  art  II.  But  it  was  held  that  the 
constitution  does  not  require  that  a  fee  shall 
be  charged  for  every  official  act;  that  the 
statute  fixes  the  maximum  and  minimum  of 
the  fee,  not  leaving  it  entirely  to  the  dis- 
cretion of  the  district;  that  the  general  as 
sembly  may  have  been  of  the  opinion  that 
by  reason  of  the  operations  of  the  irriga- 
tion district,  and  the  watering  of  the  lands 
therein,  there  would  be  an  advance  in  the 
amount  and  value  of  taxable  property  within 
its  limits,  and  the  total  valuation  of  the 
county  BO  much  enlarged  that  any  extra  ex- 
pense occasioned  by  the  increase  of  labor  im- 
posed upon  the  treasurer  would  be  more 
than  met,  without  any  increase  in  the  levy, 
and  that  in  this  way  those  residing  without 
the  district  would  in  reality  pay  nothing  on 
account  of  such  extra  service  of  the  treas- 
urer; and  the  facts  upon  which  the  uncon- 
stitutionality of  the  statute  was  so  asserted 
being  shrouded  in  doubt,  and  no  other  con- 
tention against  its  constitutionality  being 
made,  the  contention  was  overruled. — Id. 

VII.  CONVEYANCES,  CONTRACTS,  AND 
ABANDONMENT. 

(A)  CONVEYANCES. 

§  326.    Necessity  of  transfer  to  pass  rights. 

(a)  An  irrigating  ditch  was  constructed 
in  1872  by  the  owners  of  three  claims.  The 
owner  of  the  middle  claim  abandoned  it. 
and  plaintiff's  husband  settled  on  it  in  1877, 
and  used  water  from  the  ditch  from  1878 
till  1881,  and  did  some  repairs.  He  then 
abandoned  both  claim  and  wife  and  she  suc- 
ceeded to  all  his  rights,  and  acquired  a  title 
from  the  United  States.  She  used  water 
from  the  ditch  in  1882,  with  the  acquiescence 
of  the  owners  of  the  other  claims:  Held, 
no  evidence  that  she  owned  any  interest  in 
the  ditch;  such  interest  being  real  property, 
and  only  to  be  acquired  by  deed,  prescription 
or  condemnation.  In  any  case  her  appropri- 
ation in  1878  would  be  subordinate  to  that 
of  the  owners  of  the  other  claims  in  1872.— 
Burnham  v.  Freeman,  11  C.  601,  19  P.  761. 

(b)  A  settler,  having  constructed  an  ir- 
rigation ditch  for  the  purpose  of  irrigating 
his  land,  later  abandoned  the  land  and  left 
the  country.  Defendant  subsequently  set- 
tled upon  the  same  land,  without  acquiring 
any  rights  from  the  first  settler,  and  di- 
verted water  from  the  ditch  by  means  of 


laterals  to  water  a  portion  of  the  land.  Held, 
that  defendant's  right  to  water  dated  from 
the  time  he  diverted  the  same  from  the 
ditch  and  applied  it  to  the  land,  and  the 
amount  of  his  appropriation  so  made  was 
measured  by  the  amoimt  he  applied  to  a 
beneficial  use  prior  to  plaintiff's  appropri- 
ation from  the  stream  for  the  irrigation  of 
his  lands.— Tubbs  v.  Roberts,  40  C.  498,  504, 
92  P.  220. 

§  827.    Disposal  and  transfer  of  water  rights  in 

general. 
Transfer  of  ditch  company  stock  as  transfer 

of  water  rights,  see  "Supra,"  sees.  257,  258, 

259,  264, 

(a)  A  priority  to  the  use  of  water  for 
irrigation  is  a  property  right,  and  may  be 
sold  and  transferred  separately  from  the 
land  in  connection  with  which  the  right 
ripened. — Strickler  v.  Colorado  Springs,  16 
C.  61,  26  P.  313. 

(b)  An  irrigation  company  owned  the 
main  ditch  and  a  water  right,  and  another 
company  owned  an  extension  thereof,  in 
which  only  its  own  stockholders  were  en- 
titled to  "carry"  water.  The  land  of  one  own- 
ing stock  in  both  companies  was  sold  under 
a  trust  deed,  and  with  it,  in  express  terms, 
the  stock  of  the  company  owning  the  main 
ditch.  Held,  that  the  purchaser  obtained 
no  rights  in  the  extension  ditch  by  the  ad- 
ditional clause  in  the  deed,  "together  with  all 
the  rights  to  the  use  of  water  for  irrigating 
said  premises  and  for  domestic  use  thereon 
to  which  the  party  of  the  first  part  or  the 
premises  hereby  conveyed  are  now  or  may 
hereafter  become  entitled,"  since  such  right 
depended  upon  the  ownership  of  the  stock 
thereof  which  still  remained  in  the  name  of 
the  original  owner. — Oligarchy  Ditch  Co.  v. 
Farm  Inv.  Co.,  40  C.  291,  295,  88  P.  443.     . 

(c)  Defendant  having  an  interest  in  an 
irrigating  ditch,  participated  in  the  organ- 
ization of  a  corporation  in  the  articles  of 
association  of  which  the  same  ditch  was  de- 
scribed, and  it  was  set  forth  that  the  purpose 
of  the  parties  was  to  protect  their  rights  in 
the  same  ditch.  He  became  a  director  and 
officer  of  such  corporation,  and  a  priority 
was  awarded  to  the  corporation  in  respect 
to  the  same  identical  ditch.  These  circum- 
stances were  held  sufficient  to  exclude  all 
inference  of  a  retention  by  the  defendant  of 
an  individual  and  separate  interest  in  the 
ditch,  and  to  overcome  his  affirmative  evi- 
dence of  such  retained  interest. — Reno  v. 
Reno  ft  Juchem  Ditch  Co.,  51  C.  588,  592,  119 
P.  473. 

(d)  The  priority  acquired  by  diversion 
and  use  is  a  property  right,  and  as  such  is 
subject  to  sale  and  transfer. — ^Ft.  Morgan 
Land  ft  Canal  Co.  v.  So.  Platte  Ditch  Co.,  18 
C.  1,  30  P.  1032;  Cash  v.  Thornton,  3  A.  475, 
34  P.  268. 

(e)  An  interest  in  an  irrigation  ditch  is 
property  which  may  be  transferred,  subject 
to  the  same  limitations  and  restrictions 
which  attend  a  conveyance  of  real  property. 
—Child  V.  Whitman,  7  A.  117,  42  P.  601. 

§  838.    Assignment  of  water  right  deed  held  as 
security, 
(a)     Where  an  irrigation  canal  company 
issued  a  deed  for  water  rights  to  a  bank  as 
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secnrity  for  money  borrowed  and  the  bank 
assigned  the  deed  without  recourse,  the  as- 
signment did  not  constitute  a  transfer  of  the 
water  rights  vested  in  the  bank,  and  a  sub- 
sequent deed  by  the  canal  company  to  the 
assignee  after  the  capacity  of  the  canal  had 
been  exhausted  in  which  it  purported  to 
recognize  the  assignment  did  not  operate 
to  give  any  yitality  to  the  assignment  and 
vested  no  rights  in  the  assignee. — ^Blakely 
V.  Pt  Lyon  Canal  Co.,  81  C.  224,  73  P.  249. 

§  8S8.    Separate  conveyance  of  land  and  water 
xil^ts. 

(a)  When  water  rights  are  severed  from 
the  land  to  which  the  water  has  been  applied, 
as  by  the  assignment  and  sale  of  stock  rep- 
resenting water  rights  in  an  incorporated 
ditch  company,  a  subsequent  sale  and  con- 
veyance of  the  land  does  not  pass  the  title 
to  such  water  rights. — Oppenlander  v.  Left 
Hand  Ditch  Co.,  18  C.  142.  31  P.  854. 

(b)  Although  a  water  right  may  be  ap- 
purtenant to  land,  it  may  be  transferred 
either  with  or  without  the  land. — ^Amett  v. 
Llnhart,  21  C.  188,  40  P.  355;  Gelwicks  v. 
Todd,  24  C.  494,  52  P.  788. 

(c)  Water  rights,  though  primarily  ap- 
plied to  a  certain  tract  of  land,  may  be  sev- 
ered from  it,  used  on  other  land  by  the 
owner,  or  be  sold  to  any  other  consumer  un- 
der the  same  ditch,  or  the  ditch  may  be  ex- 
tended to  apply  the  same  water  right  to 
other  lands  or  uses,  subject  only  to  the  limi- 
tation that  such  use  and  transfer  shall  not 
be  injurious  to  a  later  appropriator. — Lari- 
mer &  Weld  Res.  Co.  v.  Cache  La  Poudre  Irr. 
Co.,  8  A.  237,  45  P.  525;  affirmed  25  C.  144, 
53  P.  318. 

(d)  A  water  right,  even  though  it  may 
be  appurtenant  to  land,  is  the  subject  of 
property,  and  may  be  conveyed  with  or  with- 
out the  land. — Crippen  v.  Comstock,  17  A. 
89,  66  P.  1074. 

(e)  One  who  has  appropriated  water  for 
use  on  placer  claims  and  received  a  patent 
to  the  land,  after  he  finds  the  business  of 
mining  unprofitable  and  intends  no  longer 
to  work  his  claims,  may  hold  them  for  sale 
as  a  mill  site,  or  as  a  site  for  an  electric 
power  plant  or  some  manufacturing  estab- 
lishment, without  losing  his  rights  to  the 
water  formerly  used  by  him  in  the  operation 
of  his  placer. — Schwab  v.  Beam,  86  P.  41. 

§  880.    Water  rights  as  appurtenant. 

(a)  Where  a  water  right  is  used  in  irri- 
gating land,  it  will  pass  with  a  conveyance 
of  the  land  under  the  word  "appurtenances," 
without  any  specific  conveyance  or  descrip- 
tion in  the  deed,  where  it  appears  that  it 
was  the  intention  of  the  grantor  that  it 
ahould  pass.— King  v.  Ackroyd,  28  C.  488,  66 
P.  906. 

(b)  Water  rights  are  not  appurtenances. 
— BlQom  V.  West,  3  A.  212,  32  P.  846. 

(c)  A  water  right  used  upon  a  mill  site 
'to  treat  ore  extracted  from  a  mining  claim 

and  brought  to  the  mill  for  treatment,  is 
not  appurtenant  to  the  mining  claim,  but 
to  the  mill  site. — North  American  Explor- 
ation Co.  V.  Adams,  104  F.  404. 

(d)  A  deed  of  a  mill  site,  without  specific 
mention  of  a  right  to  divert  water  from  a 
stream  and  use  it  to  operate  a  mill  which 


has  been  used  thereon,  conveys  the  water 
right  as  an  appurtenance  to  the  mill  site, 
in  the  absence  of  any  reservation  of  it,  of 
any  conveyance  of  it  to  another,  or  any 
other  evidence  that  the  grantor  did  not  in- 
tend to  part  with  it— Id. 

§  881.    Construction  of  instrument. 

(a)  Construction  of  release  of  trust  deed 
in  connecticm  with  history  of  the  use  of 
water  rights  to  ascertain  whether  the  water 
rights  of  one  of  the  tracts  were  covered  by 
the  release. — Travelers  Ins.  Co.  v.  Childs, 
25  C.  360,  54  P.  1020. 

§332.    Language  of  instrument 

(a)  A  deed  of  trust  in  which  the  haben- 
dum clause  reads  as  follows:  "To  have  and 
to  hold  the  same  *  *  *  and  all  the  es- 
tate, right,  title,  interest  claim  or  demand 
in  and  to  the  same,  either  now  or  which 
may  hereafter  be  acquired,"  does  not  grant 
any  after-acquired  property,  but  merely  con- 
firms in  the  grantee  any  title  to  the  property 
specifically  conveyed  which  the  grantor 
might  afterwards  acquire.  Such  clause  could 
not  operate  to  convey  a  water  right  after- 
wards acquired  and  applied  to  the  land  con- 
veyed.— ^Bessemer  Irr.  Ditch  Co.  v.  Woolley, 
32  C.  437,  76  P.  1053. 

(b)  Where  a  party  owned  a  half  inter- 
est in  a  certain  irrigating  ditch  and  the 
water  decreed  to  such  ditch,  which  he  used 
to  irrigate  certain  land,  and  also  owned 
twenty  inches  of  water  decreed  to  another 
ditch  which  by  consent  of  the  parties  inter- 
ested he  diverted  through  the  former  ditch 
and  used  in  irrigating  the  same  land,  a  deed 
conveying  said  land  together  with  one-half 
interest  in  the  ditch  and  "one-half  interest 
in  the  water  belonging  to  said  ditch,  or  that 
is  entitled  to  nm  through  the  same  either  by 
decree,  appropriation  or  ownership,"  con- 
veyed the  twenty  inches  of  water. — ^Pluke  v. 
Ford,  36  C.  112,  84  P.  469. 

(c)  An  irrigation  company  owned  the 
main  ditch  and  a  water  right,  and  another 
company  owned  an  extension  thereof  in 
which  only  its  own  stockholders  were  en- 
titled to  "carry"  water.  The  land  of  one 
owning  stock  in  both  companies  was  sold 
under  a  trust  deed  and  with  it,  in  express 
terms,  the  stock  of  the  company  owning  the 
main  ditch.  Held,  that  the  purchaser  ob- 
tained no  rights  in  the  extension  ditch  by 
the  additional  clause  in  the  deed  "together 
with  all  the  rights  to  the  use  of  water  for 
irrigating  said  premises  and  for  domestic 
use  thereon  to  which  the  party  of  the  first 
part  or  the  premises  hereby  conveyed  are 
now  or  may  hereafter  become  entitled." 
since  such  right  depended  upon  the  owner- 
ship of  the  stock  thereof,  which  still  re- 
mained in  the  name  of  the  original  owner. 
—Oligarchy  Ditch  Co.  v.  Farm  Investment 
Co.,  40  C.  297,  88  P.  443. 

§338.  Circumstances  of  transfer  and  in- 
tent, 
(a)  Whether  a  deed  to  land  conve3rs  a 
water  right  depends  upon  the  intention  of 
the  grantor,  which  is  to  be  gathered  from 
the  express  terms  of  the  deed,  or,  when  it 
is  silent  as  to  the  water  right  from  the 
presumption  that  arises  from  the  clrcum- 
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stances,  and  whether  such  right  is  or  is  not 
incident  and  neces3ary  to  the  beneficial  en- 
joyment of  the  land;  so  where  a  deed,  after 
describing  the  land,  contained  the  following: 
"And  also  one-half  interest  in  a  certain 
ditch,"  describing  it,  it  is  manifest  that  the 
grantor  intended  to  convey  a  like  interest 
in  the  water  right,  and  to  reserve  a  one-half 
interest  in  that  right  as  well  as  in  the  ditch 
itself.— Amett  v.  Linhart,  21  C.  188,  40  P. 
366. 

(b)  A  water  right  is  a  distinct  subject 
of  grant,  and  may  be  conveyed  either  with 
or  without  the  land.  Whether  a  deed  to  land 
conveys  the  water  right  depends  upon  the 
intention  of  the  grantor,  to  be  gathered  from 
the  terms  of  the  deed;  or,  when  the  deed  is 
silent,  from  the  presumption  that  arises 
from  the  circumstances,  and  whether  such 
right  is  or  is  not  necessary  to  the  beneficial 
enjoyment  of  the  land. — (Jelwicks  v.  Todd,  24 
C.  494,  62  C.  788. 

(c)  Whether  or  not  a  water  right  passes 
in  a  deed  conveying  lands  without  any  spe- 
cific mention  of  the  water  right,  depends 
upon  the  intention  of  the  grantor  to  be  gath- 
ered from  the  express  terms  of  the  deed,  or 
from  the  circumstances  surrounding  the 
transaction. — Travelers  Ins.  Co.  v.  Childs,  25 

C.  360,  54  P.  1020. 

(d)  Whether  or  not  a  deed  to  land  con- 
veys a  water  right  used  upon  such  land,  de- 
pends upon  the  Intention  of  the  grantor,  to 
be  determined  from  the  terms  of  the  deed, 
or  when  the  deed  is  silent  as  to  such  water 
right,  from  the  circumstances  surrounding 
the  transaction. — Daum  v.  Conley,  27  C.  56, 
59  P.  753. 

(e)  Where  a  water  right  is  used  in  ir- 
rigating land  it  will  pass  with  a  conveyance 
of  the  land  under  the  word  appurtenances 
without  any  specific  conveyance  or  descrip- 
tion in  the  deed,  where  it  appears  that  it 
was  the  intentfon  of  the  grantor  that  it 
should  pass.— King  v.  Ackroyd,  28  C.  488,  66 
P.  906. 

(f)  Whether  or  not  a  water  right  used 
to  irrigate  land  passes  as  an  appurtenance 
to  the  land  by  a  conveyance  of  the  land 
which  is  silent  as  to  the  water  right,  de- 
pends upon  the  intention  of  the  grantor 
which  must  be  determined  by  the  circum- 
stances of  the  case  and  whether  or  not  the 
water  right  is  or  is  not  incident  and  neces- 
sary to  the  beneficial  enjoyment  of  the  land, 
and  in  the  absence  of  a  showing  of  such  in- 
tention such  water  right  will  be  held  not 
to  pass  as  an  appurtenance. — Bessemer  Irr. 

D.  Co.  V.  Woolley,  32  C.  437,  76  P.  1063. 

(g)  Although  a  water  right  may  be  ap- 
purtenant to  the  land,  it  is  property  and  may 
be  transferred  either  with  or  without  the 
land,  and  whether  a  deed  conveys  the  water 
right  depends  on  the  intention  of  the 
grantor,  which  is  to  be  gathered  from  the 
express  terms  of  the  deed,  or,  when  it  is 
silent  as  to  the  water  right,  from  the  pre- 
sumption that  arises  from  the  circumstances, 
and  whether  such  right  is  or  is  not  incident 
and  necessary  to  the  beneficial  enjoyment 
of  the  land. — Cooper  v.  Shannon,  36  C.  98, 
85  P.  175. 

(h)  Whether  the  right  to  the  use  of 
water  for  irrigation  passes  by  a  conveyance 
of  the  lands  irrigated,  depends  upon  the  in- 


tention  of  the  parties.— Davis  v.  Randall, 
44  C.  488,  492,  99  P.  322. 

(i)  Conveyance  of  land — whether  the 
right  to  water  used  for  the  irrigation  thereof 
passes  depends  upon  the  intention  of  the 
grantor,  to  be  gathered  from  the  terms  of 
the  conveyance;  or,  when  this  is  silent,  from 
the  circumstances  attending  the  transaction. 
— City  ft  County  of  Denver  v.  Brown,  56  C. 
216,  138  P.  44. 

§  334.    Implied  grant  of  water. 

(a)  When  a  deed  of  agricultural  lands 
expressly  conveys  the  right  to  a  certain  vol- 
ume of  water  for  their  irrigation,  from  a 
source  specified,  no  intention  to  grant  any 
other  easement  or  right  in  the  water  will 
be  implied. — Davis  v.  Randall,  44  C.  488,  99 
P.  322. 

(b)  A  conveyance  of  land  without  men- 
tion of  a  water  right  cannot  be  taken  to 
transfer  an  interest  in  a  ditch,  although  the 
water  carried  may  have  been  used  upon  the 
land.  A  technical  transfer  is  essential  to 
vest  title  to  the  water. — Child  v.  Whitman, 
7  A.  117,  42  P.  601. 

§836.    Implied   conveyance   of   easement 

for  ditch, 
(a)  An  easement  such  as  the  right  to 
use  an  irrigating  ditch  to  carry  water  for 
the  purpose  of  irrigating  land  will  pass  as 
an  appurtenance  to  the  land  without  specific 
mention  in  the  deed  if  such  was  the  inten- 
tion of  the  grantor,  and  the  deed  being  silent 
such  intention  may  be  gathered  from  the 
presumptions  arising  from  the  circum- 
stances surrounding  the  transaction. — Amer- 
ican Nat.  Bank  v.  Hoeffer,  18  A.  53,  70  P.  156. 

§  836.    Effect  of  sheriff's  deed. 

(a)  Where  a  sheriff's  deed  did  not  pur- 
port to  convey  the  water  right,  and  he  had 
the  right  to  levy  thereon,  but  did  not  do 
so,  neither  the  sheriff's  nor  purchaser's  in- 
tention can  control,  and,  where  there  Is  no 
act  of  the  judgment  defendant  from  which 
an  intention  to  convey  could  be  inferred,  the 
water  right  is  not  conveyed. — Cooper  v. 
Shannon,  36  C.  98,  104,  85  P.  175. 

(b)  The  legislature  of  1893  requires  that 
all  the  formalities  of  the  conveyance  of  real 
estate  shall  be  observed  in  the  conveyance 
of  water  rights,  and  where  a  sheriff's  deed 
does  not  purport  to  convey  the  water  right, 
there  must  be  some  intention  to  so  convey 
found  in  the  circumstances  attending  the 
conveyance  before  such  result  can  be 
claimed. — Id. 

§  887.    Mortgages. 

(a)  Where  a  ditch  company  mortgaged 
its  entire  line  of  ditch,  with  all  laterals  and 
reservoirs,  then  in  existence  or  thereafter 
to  be  constructed,  its  pump,  boiler,  pipes  and 
all  appliances  and  fixtures  used  in  the  oper- 
ation of  the  ditch  together  with  all  rights, 
privileges,  franchises  and  water  rights  of 
the  mortgagor,  and  after  constructing  sev- 
eral miles  of  ditch  and  using  all  the  money 
borrowed  from  the  mortgagee  in  the  con- 
struction thereof  the  pumping  plant  proved 
to  be  inadequate  to  supply  the  ditch  with 
water  and  the  work  was  abandoned,  and  the 
principal  officers  of  the  mortgagor  company 
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organized  another  company  and  with  their 
own  money,  and  without  using  any  of  the 
mortgagor's  money  for  the  purpose,  con- 
structed another  ditch  at  great  cost  to  con- 
duct water  to  the  mortgagor's  ditch  and 
through  it  to  water  the  lands  intended  to  be 
watered  by  mortgagor's  ditch,  and  with  the 
intention  of  deeding  the  last  ditch  to  the 
mortgagor  when  completed,  the  mortgagor 
company  had  neither  a  legal  nor  equitable 
interest  in  the  ditch  constructed  by  the  new 
company  and  the  mortgage  lien  did  not  ex- 
tend to  such  ditch,  and  the  fact  that  the  of- 
ficers of  the  mortgagor  company  were  also 
officers  of  the  new  company  did  not  estop 
the  new  company  from  acquiring  a  separate 
and  distinct  appropriation  of  water  from 
that  of  the  mortgagor  company. — ^Parm  Inv. 
Co.  y.  Alta  Land  ft  Water  Co.,  28  C.  408,  65 
P.  22. 

§338.  Subjection  of  after  acquired  water 
rights  to  deed  of  trust, 
(a)  Plaintiff  took  a  deed  of  trust  con- 
veying certain  land,  together  with  all  ditches 
and  water  rights  thereunto  belonging.  Af- 
terwards the  grantor  constructed  a  ditch 
and  used  the  water  therefrom  at  all  times 
in  irrigation  of  the  land  conveyed  by  deed 
of  trust  to  plaintiff.  About  the  time  the 
ditch  was  completed  the  grantor  executed  to 
defendant  a  deed  of  trust  to  land  adjoin- 
ing that  conveyed  to  plaintiff  and  in  the 
deed  of  trust  conveyed  the  ditch  by  partic- 
ular description,  and  the  water  right  thereby 
acquired.  Defendant  had  no  notice  of  any 
intention  on  the  part  of  the  grantor  to  ap- 
propriate and  use  the  water  so  as  to  become 
an  appurtenant  to  the  land  conveyed  by  the 
first  deed  of  trust.  Held,  that  the  ditch  and 
water  right  did  not  become  an  appurtenant 
to  the  land  on  which  the  water  was  used  so 
as  to  vest  in  plaintiff,  but  that  the  express 
conveyance  thereof  to  defendant  vested  in 
defendant  the  superior  title.— Crippen  v. 
Comstock,  17  A.  89,  66  P.  1074. 

§339.  Liability  of  grantee  for  future  pay- 
ments on  water  right, 
(a)  The  owner  of  land  gave  to  the  agent 
of  the  party  who  subsequently  purchased  it 
a  written  option  to  purchase  in  the  name  of 
the  agent,  at  a  certain  prtce.  The  owner 
had  contracted  with  a  water  company  to 
supply  the  land  with  water  for  irrigation  on 
installments,  part  of  which  had  been  paid, 
but  no  mention  of  the  water  right  was  made 
in  the  option  to  purchase.  The  sale  was 
made  and  the  land  conveyed  direct  to  the 
purchaser  without  an .  assignment  of  the 
water  right,  or  any  contract  in  regard  to  it 
Under  such  circumstances  the  presumption 
is  that  the  future  payments  on  the  water 
right  were  to  be  made  by  the  purchaser.— 
Chamberlain  v.  Amter,  1  A.  13,  27  P.  87. 

§340.    Boiia  fide  purchasers. 

(a)  The  open  and  notorious  user  of 
water  from  an  irrigating  canal  through  lat- 
eral ditches  is  constructive  notice  to  a  pur- 
chaser of  the  rights  of  the  party  so  in  pos- 
session and  using  the  water.- McLure  v. 
Keen,  25  C.  284,  53  P.  1068. 

(b)  A  decree  awarding  priorities  to  the 
waters  of  a  stream   to  three  parties,  but 


which  ignores  the  claim  made  by  one  of 
them,  awards  to  another  a  greater  volume, 
and  from  an  earlier  date,  than  claimed  by 
him,  and  expressly  disclaims  the  adjustment 
of  their  rights  as  between  themselves,  calls 
for  investigation  by  one  proposing  to  pur- 
chas.e  the  rights  of  one  of  them,  as  to  the 
foundation  of  the  right,  to  wit,  the  actual 
use  and  enjoyment  of  the  water. — ^Park  v. 
Park,  45  C.  847,  355.  101  P.  403. 

§341.    Actions. 

(a)  Where  a  conveyance  of  land  was  si- 
lent as  to  water  rights  and  in  an  action  by 
the  grantee  to  establish  title  to  water  rights 
he  alleged  that  it  was  the  intention  of  the 
grantor  to  convey  said  water  rights,  and 
that  said  water  rights  wei^  used  upon  the 
lands  conveyed  and  were  necessary  and  es- 
sential to  the  complete  enjoyment  of  the 
same;  and  the  answer  specificsJly  denied  the 
allegations  by  defective  denials,  some  of 
which  were  mere  negative  pregnants  and 
others  conjunctive  denials  of  conjunctive  al- 
legations, but  in  addition  was  a  general  de- 
nial of  each  and  every  allegation  not  there- 
tofore specifically  admitted;  in  the  absence 
of  objection  to  the  defective  denials  or  mo- 
tion to  make  them  more  certain,  the  general 
denial  was  sufficient  to  put  in  issue  the  al- 
legations of  the  grantor's  intention  to  con- 
vey the  water  rights  so  as  to  require  plain* 
tiff  to  introduce  proof  of  such  allegations. — 
Bessemer  Irr.  D.  Co.  v.  WooUey,  32  C.  437, 
76  P.  1053. 

(b)  Whether  one  who  has  assumed  to 
convey  the  right  to  a  certain  volume  of 
water  from  an  irrigating  ditch  was  entitled 
thereto  at  the  date  of  his  conveyance,  can 
be  effectually  determined  only  in  an  action 
to  which  the  owner  of  the  ditch  is  made  a 
party.— Starbird  v.  Jacobs,  46  C.  507,  512,  105 
P.  872. 

(c)  As  water  rights  are  not  appurte- 
nances, proof  of  title  to  the  land  on  which 
they  have  been  used  is  not  required  in  an 
action  between  the  purchasers  thereof  to 
determine  their  respective  rights;  the  ex- 
tent of  the  land  irrigated  can  only  be  re- 
garded as  data  upon  which  an  equitable  di- 
vision of  the  water  may  be  based.— Bloom 
V.  West,  3  A.  212,  32  P.  846. 

(B)     CONTRACTS. 

§348.  Contracts  creating  easements  in  ditch, 
(a)  The  owners  of  an  irrigation  ditch 
and  their  lessees  in  a  contract  covenanted 
jointly  and  severally,  .for  themselves  and 
each  of  them,  their  successors,  assigns,  etc., 
to  furnish  water  for  the  lands  of  certain  ad- 
joining landowners,  their  heirs,  executors, 
administrators,  assigns,  etc.,  for  a  certain 
price.  The  contract  further  provided  that 
the  covenants  on  the  part  of  the  owners  and 
the  lessees  of  the  ditch  touching  the  fur- 
nishing of  the  water  should  run  with  the 
right  of  way  and  ditch  and  with  the  lands, 
forever,  and  be  obligatory  upon  and  in  favor 
of  the  owners  and  proprietors  of  the  ditch 
and  lands;  and  that,  by  virtue  thereof,  the 
owners  of  the  land  should,  at  all  times,  re- 
ceive from  the  ditch  all  the  necessary  water 
for  the  irrigation  of  the  lands,  any  change 
in  the  ownership,  control  or  management  of 
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the  ditch  notwithstanding.  The  contract 
was  duly  recorded.  Held,  that  such  contract 
created  an  easement  and  covenants  running 
with  the  land,  binding  upon  the  owners  of 
the  ditch. — Farmers'  High  Line  Canal  ft 
Res.  Co.  y.  New  Hampshire  Real  Estate  Co., 
40  C.  467.  476,  92  P.  290. 

(b)  A  perpetual  right  reserved  in  a  con- 
tract to  have  water  carried  by  a  ditch  and 
furnished  to  the  owner  of  certain  lands  In 
sufficient  quantity  to  irrigate  them,  consti- 
tutes an  easement  in  the  ditch,  which  can- 
not be  lost  by  abandonment  or  nonuser  alone, 
short  of  the  period  for  the  limitation  of  ac- 
tions to  recover  real  property,  as  such 
easement  is  a  freehold  estate. — Id. 

(c)  The  perpetual  right  of  a  party  and 
his  heirs  and  assigns  to  have  the  water  for 
his  land  carried  through  a  certain  ditch  is 
an  easement  appurtenant  to  the  land  in 
whosesoever  hands  it  may  be,  so  that,  where 
the  easement  and  plaintiffs  ownership  of 
the  land  are  established,  there  is  the  requi- 
site privity  of  estate  to  entitle  the  plaintiff 
to  sue  subsequent  purchasers  of  the  ditch  for 
failure  to  supply  water  to  such  land. — Id. 

§  343.    Covenant  running  with  easement. 

(a)  A  covenant  running  with  an  ease- 
ment in  favor  of  land,  whereby  the  owners 
of  a  ditch  are  obliged  to  furnish  water  there- 
through for  the  owners  of  the  land,  is  per- 
sonal, and  a  burden  upon  the  successive 
owners  of  the  ditch. — ^Parmers'  High  Line 
Canal  ft  Res.  Co.  v.  New  Hampshire  Real 
Estate  Co.,  40  C.  467.  480,  92  P.  290. 

§  344.    Contract  for  water  as  option. 

(a)  Contract  entitling  consumer  to  a 
specified  volume  if  applied  for  by  a  specified 
date  imposes  no  obligation  upon  the  con- 
sumer. It,  in  effect,  provides  for  a  continu- 
ous series  of  annual  transactions,  which  the 
consumer  may  enter  into  or  not  at  his 
pleasure.  To  protect  himself  as  against 
others  applying  to  the  company  for,  secur- 
ing, and  beneficially  using  the  water,  he 
must  exercise  the  option  each  year  at  the 
appointed  time.— City  ft  County  of  Denver 
V.  Brown,  56  C.  216,  138  P.  44. 

(b)  One  who,  having  such  an  optional 
contract,  disposes  of  his  land  and  afterwards 
applies  for  the  water  when  he  can  make  no 
beneficial  use  of  it,  is  not  entitled  to  receive 
the  water.  To  comply  with  the  demand 
would  be  mere  waste,  and  the  demand  is 
properly  denied. — Id. 

(c)  But  where  the  consumer,  by  the  an- 
nual use  of  the  water  in  a  particular  vol- 
ume, has  acquired  the  right  to  continue  in 
the  enjoyment  of  the  same  volume,  a  con- 
dition limiting  his  right,  imposed  upon  him 
without  his  consent,  and  against  his  pro- 
test, is  invalid:  e.  g.  where  a  municipal  cor- 
poration having  acquired  the  control  of  the 
works  of  an  irrigation  company,  requires 
even  those  who  are  entitled  to  be  supplied 
therefrom,  by  reason  of  such  former  user, 
to  enter  into  contracts  "subject  to  the  needs 
and  requirements  of  the  city"  such  con- 
tracts, executed  under  protest,  are  without 
effect  to  limit  the  right  of  the  consumer  to 
the  volume  of  water  before  rightfully  en- 
joyed; otherwise  as  to  any  volume  in  excess 
thereof. — Id. 


§  845.    Oral  executed  contracts. 

(a)  An  oral  contract  for  the  perpetual 
use  of  water  from  a  ditch  sufficient  to  ir- 
rigate a  certain  160  acres  of  land  based  upon 
a  consideration,  and  perfonned  by  both  par- 
ties, and  followed  by  possession  and  use  of 
the  water  for  several  years,  is  sufficient  to 
maintain  an  action  to  enforce  the  right  un- 
der the  contract — McLure  v.  Koen.  25  C. 
284,  53  P.  1058. 

(b)  A  verbal  agreement  for  the  division 
of  the  waters  of  a  ditch  is  taken  out  of  the 
statute  of  frauds  by  an  open  and  notorious 
enjoyment  of  the  water  for  years  in  accord- 
ance with  the  agreement.— Park  v.  Park,  Ex.^ 
45  C.  347,  356,  101  P.  403. 

§346.    Validity  in  general. 

(a)  A  contract  whereby  certain  stock- 
holders in  a  ditch  company  sold  their  stock 
to  a  reservoir  company,  the  vendors  to  con- 
tinue in  possession  of  their  certificates,  and 
to  divert  water  for  the  use  of  their  land  to 
the  same  extent  as  theretofore  enjoyed,  and 
the  reservoir  company  to  have  the  right  to 
divert  for  storage  and  direct  irrigation  the 
difference  between  the  quantity  of  water  ac- 
tually needed  by  the  vendors  and  the  maxi- 
mum represented  by  the  certificates  in  the 
priorities  of  the  ditch,  was  invalid  as  requir- 
ing the  water  rights  evidenced  by  the  shares 
of  stock  to  do  double  duty. — Cache  la  Poudre 
Irr.  Co.  V.  Hawley,  43  C.  32,  43,  95  P.  317. 

§  347.    Construction. 

(a)  Plaintiff  granted  a  right  of  way  for 
an  irrigating  canal  over  his  land  under  a 
contract  with  defendant  company,  provid- 
ing that  he  should  have  the  use  of  water 
from  the  canal  In  an  amount  equivalent  to 
twenty  shares  of  the  capital  stock  of  the 
company.  At  the  time  such  contract  was 
made,  the  shares  of  stock  carried  the  right 
to  the  use  of  3.6  cubic  feet  of  water,  sub- 
ject to  the  duty  to  prorate  among  the  stock- 
holders in  the  event  of  a  shortage  of  water. 
About  ten  years  later  the  company  purchased 
certain  priorities,  to  which  it  had  no  title 
or  claim  at  the  time  the  above  contract  was 
made.  Held,  that  plaintiff  was  not  entitled 
to  an  absolute  preferential  right  to  the  use 
of  3.6  cubic  feet  of  water,  but  that,  in  a  case 
of  shortage,  it  was  his  duty  to  prorate  with 
other  stockholders,  and  in  doing  so  he  had 
no  right  to  share  in  the  priorities  acquired 
after  the  contract  was  made.— True  v.  Rocky 
Ford  Canal,  Res.  ft  Land  Co.,  36  C.  43,  47, 
85  P.  842. 

(b)  Covenant  of  an  irrigating  corpor- 
ation **To  supply  continuously"  to  a  manu- 
facturing corporation  a  certain  volume  of 
water,  through  its  canal  during  a  certain 
period  in  each  year,  "from  such  water"  as 
the  irrigating  company  "may  be  able  to  law- 
fully get  into  its  canal  or  reservoir."  "the 
maximum  quantity  to  be  drawn  from  said 
reservoir  not  to  exceed"  a  specified  fraction 
of  the  water  in  the  reservoir  each  year,  fol- 
lowed by  stipulations  relieving  the  irrigating 
company  from  liability  for  any  failure  in 
the  supply,  accident,  or  absence  of  legal 
capacity  to  so  contract.  Held,  that  only  the 
specified  fraction  of  the  contents  of  the  res- 
ervoir could  be  withdrawn  in  each  year  from 
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the  reservoir,  or  its  source  of  supply,  toward 
satisfying  the  contract.  The  irrigating  com- 
pany, on  bill  brought  by  those  entitled  to 
the  water  from  the  reservoir,  for  the  irri- 
gation of  their  lands,  was  restrained  from 
delivering  to  the  manufacturing  company, 
or  permitting  it  to  receive,  from  the  reser- 
voir, or  its  source  of  supply,  a  greater  vol- 
ume than  the  stipulated  fraction,  and  from 
diverting  therefrom  water  that  might  law- 
fully be  stored  in  such  reservoir. — Great 
Western  Sugar  Co.  v.  White,  47  C.  547,  554, 
557,  108  P.  156. 

(c)  By  an  agreement  between  plaintiff 
and  the  Divide  company,  predecessor  of  the 
defendant,  plaintiff  assigned  to  that  company 
"all  rights  ♦  •  •  secured  by  the  appro- 
priation of  water  by  said  company  from 
Sand  creek  and  Dead  Man's  creek,"  and  the 
company  agreed  to  measure  the  water  se- 
cured by  the  Divide  ditch,  and  pay  plaintiff, 
annually,  at  a  certain  rate,  for  a  certain 
part  of  these  waters.  Heldy  that  plaintiff 
was  not  entitled  to  an  allowance  for  any 
share  of  any  water  except  the  appropriations 
which  he  transferred. — ^Divide  Canal  ft  Res. 
Co.  V.  Tenney,  57  C.  14,  139  P.  1110. 

(d)  A  land  owner  being  entitled  to  four 
cubic  feet  of  water  per  second  of  time, 
granted  to  an  irrigating  company  a  right  of 
way  over  his  land,  along  the  line  of  his 
ditch,  the  company  agreeing  to  enlarge, 
maintain,  and  operate  the  ditch  "in  such 
manner  that  at  all  times  *  *  *  at  least 
four  cubic  feet  of  water  will  run  through  the 
same  upon  the  land"  •  ♦  ♦  and  to  de- 
liver "during  all  such  time,  •  •  •  upon 
the  land  ♦  ♦  ♦  four  cubic  feet  of  water 
per  second  of  time  •  ♦  •  at  such  places 
upon  said  land,"  not  exceeding  eleven  in 
number,  as  the  land  owner  should  designate, 
and  from  boxes  of  such  capacity  as  the  land 
owner  might  prescribe,  provided  the  total 
capacity  of  all  the  boxes  should  not  exceed 
four  cubic  feet  per  second  of  time,  and  that 
the  land  owner  should  have  the  right,  at  all 
times,  to  open  and  close  the  boxes  as  he 
might  desire.  The  company  accordingly  con- 
structed and  placed  ten  boxes  in  the  ditch, 
at  places  designated  or  consented  to  by  the 
land  owner,  and  the  same  were  operated 
and  used  for  several  years.  By  reason  of 
the  broken  and  uneven  surface  of  the  land 
it  was  necessary,  in  order  to  properly  irri- 
gate it,  that  the  specified  number  of  boxes 
should  be  set  and  maintained.  Held,  that 
it  was  manifest  from  the  terms  used  that 
the  land  owner  was  not  intending  to  re- 
linquish any  right  or  privilege  which  he  then 
enjoyed;  that  the  boxes  must  be  of  such 
size  as  to  give  a  head,  and  permit  the  pas- 
sage of  a  sufficient  volume  of  water  to  per- 
form efficient  service;  that  it  was  not  a  rea-' 
sonable  construction  of  the  contract  that  the 
land  owner  should  be  required  to  use  all 
of  the  boxes  at  one  time;  that  he  was  not 
to  be  confined  to  boxes  so  small  that  the  total 
capacity  would  be  only  four  cubic  feet  per 
second;  that  he  was  entitled  to  enjoy  at  all 
times  four  cubic  feet  of  water  per  second  of 
time,  through  such  of  the  boxes  as  he  might 
elect  to  use,  and  the  boxes  must  be  of  such 
size  as  to  enable  him  to  draw  the  specified 
volume  of  water  through  any  part  of  them. 


—Animas  Consol.  Ditch  Co.  v.  Smallwood, 
22  A.  476,  125  P.  594. 

§348.    Operation  and  effect. 

(a)  The  right,  by  contract  with  an  irri- 
gating company,  to  have  water  from  the 
ditch  of  that  company  for  irrigating  lands, 
confers  no  right  to  take  and  divert  the 
waters  of  a  reservoir  which  another  corpor- 
ation is  entitled  to  carry  through  the  ditch 
as  a  conduit— Hackett  v.  Larimer  ft  Weld 
Res.  Co.,  48  C.  178,  184,  109  P.  966. 

§  349.    Evidence. 

(a)  Agreement  in  writing  of  an  irrigat- 
ing company  to  convey  certain  water  rights 
to  a  party  named,  "to  be  free  from  all  assess- 
ments •  ♦  •  until  used  by  him  or  his 
assigns,"  or  sold  to  other  parties.  Parol 
evidence  is  admissible  to  show  that  the  con- 
sideration proceeded  from  another  party  who 
was  the  real  beneficiary  in  the  agreement, 
and  that  such  beneficiary  was  understood  to 
be  entitled  to  the  exemption. — Farmers' 
Pawnee  Canal  Co.  v.  Henderson,  46  C.  37,  43, 
102  P.  1063. 

§  3S0.    RecorOi. 

(a)  The  recording  of  a  contract  creating 
an  easement  in  favor  of  certain  real  estate 
and  binding  upon  the  owners  of  an  irrigation 
ditch,  and  all  leases,  deeds,  or  contracts  of 
or  relating  to  the  ditch  or  the  land,  being 
contracts  relating  to  real  estate,  under  the 
statute,  constitutes  constructive  notice  to  all 
the  world  of  the  contents  thereof  and  the 
rights  of  the  parties  thereto. — ^Farmers'  High 
Line  Canal  ft  Res.  Co.  v.  New  Hampshire 
Real  Est.  Co.,  40  C.  467.  478,  92  P.  290. 

§  351.    Relief  against  forfeiture. 

(a)  Plaintiff,  in  consideration  of  valu- 
able privileges  granted  to  it,  agreed  with 
defendant  to  construct  and  complete  within 
five  years  a  system  of  reservoirs  to  be  op- 
erated in  connection  with  defendant's  irri- 
gating canal;  and  that  in  case  of  its  default 
the  contract  should  be  void.  Held^  that 
plaintiff  having  failed  to  construct  the  reser- 
voirs, equity  would  not  restrain  the  defend- 
ant from  enforcing  its  right  to  terminate 
the  contract,  and  that  the  fact  that  the  in- 
jury occasioned  to  defendant  by  the  failure 
to  construct  the  reservoirs  would  be  difficult 
of  ascertainment,  affords  a  substantial  rea- 
son why  equity  should  not  interfere. — ^Farm- 
ers' Pawnee  Canal  Co.  v.  Pawnee  Water  Stor- 
age Co.,  47  C.  239,  251,  107  P.  286. 

(C)     LEASES. 

§  352.    Lease  of  water  by  owner. 

(a)  A  municipal  corporation  beneficially 
entitled  to  an  irrigating  ditch,  and  having 
present  occasion  for  only  part  of  the  vol- 
ume diverted,  leases  the  excess  to  other 
consumers.  Its  rights  are  preserved,  as  if 
it  had  actually  applied  the  water  to  bene- 
ficial uses. — City  ft  County  of  Denver  v. 
Brown,  56  C.  216,  138  P.  44. 

§  353.    Liability  for  failure  of  water. 

(a)  A  landlord  is  not  responsible  for  the 
misconduct  of  the  tenant  in  diverting  water 
from  one  who,  by  covenant  of  the  landlord. 
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is  entitled  thereto. — Booth  v.  Trager,  44  C. 
409,  99  P.  60.  / 

(b)  The  grantor  of  a  water  right  is  not 
responsible  for  the  failure  of  water  by  rea- 
son of  a  period  of  drought. — Id. 

(c)  The  owner  of  eighty  acres  of  land 
diverted  a  small  stream  to  irrigate  it.  He 
afterwards  sold  five  acres  with  the  right  to 
a  share  of  the  water  proportionate  to  this 
share  of  the  land.  The  grantee  receiving 
his  proportion  of  the  water  may  not  com- 
plain, though  it  is  entirely  insufficient.  The 
grantor  is  not  responsible  for  the  unlawful 
diversion  of  the  waters  by  a  stranger. — Id. 

(d)  The  custom  regulating  the  opera- 
tion of  irrigating  ditches,  and  the  statutory 
rule  that  in  time  of  scarcity  ditches  divert 
only  in  the  order  of  their  priorities,  enters 
into  and  forms  part  of  the  covenant  of  one 
letting  farm  lands  to  furnish  the  tenant  a 
specified  volume  of  water.  Such  covenant 
does  not  import  an  absolute  guarantee  that 
the  volume  specified  will  be  delivered,  re- 
gardless of  the  condition  of  the  source  of 
supply.  The  tenant  who  accepts  such  lease, 
knowing  that  the  water  must  be  obtained 
frcmi  a  particular  ditch,  is  bound  to  take 
notice  that  It  will  receive  its  supply  only 
in  the  order  of  its  priority,  and  only  when 
the  volume  of  the  stream  is  sufficient  to  fill 
its  appropriation. — Acom  v.  Prye,  55  C.  56, 
132  P.  55. 

§  354.    Actions. 

(a)  Where  an  owner  of  land,  which  was 
entitled  to  a  supply  of  water  through  an 
irrigation  ditch,  leased  the  land,  covenanting 
In  the  lease  to  supply  sufficient  water  to 
raise  crops,  a  judgment  recovered  by  such 
owner  against  the  ditch  owners  for  failure 
to  supply  sufficient  water  to  raise  the  crops, 
whereby  the  lessees  were  unable  to  pay  the 
rent,  will  be  a  bar  to  any  action  by  the 
lessees  for  the  same  failure. — Farmers*  High 
Line  Canal  ft  Res.  Co.  v.  New  Hampshire 
Real  Est.  Co.,  40  C.  467,  481,  92  P.  290. 

(D)     ABANDONMENT. 

§355.    Nature  and  essentials  of  abandonment 
in  generaL 

(a)  Abandonment,  as  applied  to  water 
rights,  is  made  up  of  two  elements,  act  and 
intention;  and  a  non-user  alone,  at  least 
short  of  the  period  of  the  statute  of  limita- 
tions, is  not  sufficient  to  prove  an  abandon- 
ment; but  non-use  continued  for  a  consider- 
able time,  coupled  with  other  acts  showing 
an  intention  on  the  part  of  the  owner  not 
to  resume  or  to  repossess  himself  of  the 
thing  whose  use  he  has  relinquished,  may 
constitute  an  abandonment. — Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  C.  140.  93  P.  1112. 

(b)  The  term  "abandonment,"  as  applied 
to  water  rights,  is  applicable  only  to  com- 
pleted appropriations  of  water,  and  not  to  a 
contingent  interest  which  never  became  a 
fixed  right  because  of  the  claimants'  failure 
to  apply  the  appropriation  to  a  beneficial  use 
within  a  reasonable  time. — Conley  v.  Dyer, 
43  C.  22,  28,  95  P.  304. 

(c)  There  must  be  a  concurrence  of  in- 
tention and  act. — Nichols  v.  Lantz,  9  A.  1, 
47  P.  70;  Hall  v.  Lincoln,  10  A.  360,  50  P. 
1047. 


(d)  An  abandonment  of  a  water  right 
occurs  when  the  party  in  possession  of  such 
right  deserts  it  without  any  intention  to  re- 
claim it,  and  such  intention  is  not  shown  by 
mere  nonuser  or  failure  to  maintain  it.  A 
failure  by  owners  of  water  rights  to  con- 
tribute towards  repairs  upon  the  ditch,  and 
the  fact  that  such  owners  for  several  years 
did  not  use  their  full  share  of  water  and 
one  year  used  none,  would  not  alone  prove 
abandonment.— Butterfield  v.  O'Neill,  19  A. 
7,  72  P.  807. 

(e)  Abandonment  of  a  water  right  is  a 
question  of  fact  Both  the  act  and  intent 
must  be  shown. — Central  Trust  Co.  v.  Culver, 
23  A.  317,  129  P.  253. 

(f)  Where  a  patent  issues  for  a  mining 
claim,  if  the  owner  finds  mining  unprofita- 
ble, and  holds  the  property  for  sale  as  a 
mill  site,  or  a  site  for  an  electric  power  plant 
or  some  manufacturing  establishment,  he 
does  not  thereby  lose  the  water  right  which 
he  had  as  a  miner. — Schwab  v.  Beam,  86 
P.  41. 

"Tg)  There  can  be  no  abandonment  of 
the  water  used  in  operating  a  placer  mining 
claim  as  distinguished  from  the  land,  nor 
of  the  land  as  distinguished  from  the  water. 
—Schwab  V.  Beam,  86  F.  41. 

(h)  The  abandonment  of  the  right  to  di- 
vert and  use  the  waters  of  a  stream  is  either 
express  or  implied.  It  may  be  inferred  from 
acts  or  failure  to  act  so  inconsistent  with 
an  intention  to  retain  and  assert  the  right 
that  the  unprejudiced  mind  is  convinced  of 
the  renunciation. — North  American  Explora- 
tion Co.  V.  Adams,  104  F.  404. 

§356.    Intent. 

(a)  The  question  of  abandonment  of  a 
water  right  is  one  of  intention. — Beaver 
Brook  Res.  ft  Canal  Co.  v.  St.  Vrain  Res.  ft 
Fish  Co.,  6  A.  130,  40  P.  1066;  Cooper  v. 
Shannon,  36  C.  98,  85  P.  175. 

(b)  Whether  an  act  of  a  party  constitutes 
an  abandonment  of  a  water  right  depends 
upon  the  intention  with  which  it  was  done. 
Facts  of  the  case  held  insufficient  to  amount 
to  abandonment. — Putnam  v.  Curtis,  7  A. 
437,  43  P.  1056. 

(c)  Abandonment  is  a  matter  of  inten- 
tion and  operates  instanter. — Nichols^  v. 
Lantz,  9  A.  1.  47  P.  70. 

§  357.    How  effected. 

(a)  A  prior  appropriation  may  be  aban- 
doned by  words  and  acts  as  effectually  as  by 
Instrument  in  writing. — Schilling  v.  Ro- 
minger,  4  C.  104. 


§358. 


-Failure  to  use  water. 


(a)  Where  the  land  was  sold  on  execu- 
tion against  the  owner,  and  he  was  entitled 
to  a  water  right  separate  from  the  land,  the 
fact  that  an  irrigation  company  furnished 
the  purchaser  of  said  land  with  water  during 
the  three  succeeding  years,  and  that  the 
former  owner  of  the  land  did  not  apply  for 
water  for  such  years,  did  not  operate  as  a 
forfeiture  of  his  interest  and  a  reappropria- 
tion  of  the  water  right  by  the  purchaser  of 
the  land. — Cooper  v.  Shannon,  36  C.  98,  85 
P.  175. 

(b)  Mere  nonuser  of  an  appropriation  of 
water  does  not  establish  abandonment.    An 
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intention    to   abandon   must'  be   present. — 
White  V.  Nuckolls.  49  C.  170,  175,  112  P.  329. 

(c)  Failure  for  the  period  of  eighteen 
years  to  apply  to  beneficial  use  or  in  any 
"manner  control,  water  to  which  one  is  en- 
titled, must  be  regarded  as  an  abandonment 

.  of  the  right,  unless  some  peculiar  condition 
excusing  the  delinquency  is  shown.  Merely 
asserting  a  claim  to  the  right  through  a  con- 
tinuous chain  of  paper  title,  even  though 
coupled  with  an  oral  assertion  of  the  right 
upon  a  single  occasion,  will  not  suffice. — 
Green  Valley  Ditch  Co.  v.  Frantz,  54  C.  226, 
129  P.  1006. 

(d)  A  municipal  corporation  had,  for 
more  than  twenty  years,  made  no  use  of 
water  adjudicated  to  it,  had  permitted  the 
ditch  by  which  the  water  was  diverted,  to 
go  to  decay,  and  had  obtained  and  used  an 
adequate  supply  of  water  from  a  different 
source.  These  facts  being  uncon  trover  ted. 
held  to  establish  an  abandonment. — San  Luis 
Valley  Irr.  Dlst.  v.  Town  of  Alamosa,  55  C. 
386,  135  P.  769. 

(e)  Mere  non-use,  for  a  period  less  than 
the  statute  of  limitations,  of  wa^er  to  which 
one  has  an  adjudicated  priority,  is  not  suffi- 
cient to  establish  an  abandonment.  Non- 
use  for  a  considerable  time,  with  acts  tend- 
ing to  show  an  intention  not  to  resume  it. 
may  constitute  iabandonment. — Parsons  v 
Fort  Morgan  Res.  ft  Irr.  Co.,  56  C.  146,  136 
P.  1024. 

§  359.    Changing  head  of  ditch  or  method 

of  conveyance. 

(a)  The  changing  of  the  head  of  the 
ditch  to  a  point  higher  up  the  stream,  or 
the  building  of  a  new  ditch  to  carry  the 
water  of  the  former  appropriation,  works  no 
forfeiture.— Greer  v.  Heiser,  16  C.  306,  26  P. 
770. 

(b)  The  mere  fact  that  a  person,  by  a 
parol  agreement  with  a  neighbor,  obtained 
his  water  for  several  years  through  the  lat- 
ter's  ditch,  does  not  affect  his  right  to  re- 
ceive water  through  his  own  ditch  as  against 
the  neighbor's  grantee. — Id. 

(c)  A  person  may  abandon  his  ditd) 
without  abandoning  his  water  rights.  Such 
rights  may  be  abandoned  by  non-user;  bnt 
BG  long  as  the  appropriator  continues  the 
use  without  any  unreasonable  voluntary  ces- 
sation, an  abandonment  will  not  be  pre- 
sumed.— Nichols  V.  Mcintosh,  19  C.  22,  34 
P.  278;  New  Mercer  D.  Co.  v.  Armstrong, 
21  C.  358,  40  P.  989. 

(d)  Where  plaintiff  claimed  an  appro- 
priation of  water  from  two  creeks  and  the 
point  of  diversion  was  from  one  creek  above 
the  point  of  confiuence,  but  before  defend- 
ants' rights  had  attached  he  built  a  dam  in 
the  other  creek  and  a  ditch  therefrom 
through  which  he  caused  the  water  to  fiow 
from  the  second  creek  into  the  first  above 
the  point  of  diversion  and  thence  into  and 
through  a  ditch  to  the  place  of  use,  it  was 
an  appropriation  of  the  water  of  both  creeks, 
and  a  cessation  of  the  use  of  the  ditch  be- 
tween the  creeks  without  an  intention  to 
abandon,  was  not  an  abandonment  of  the 
water  of  the  second  creek.  And  where  de- 
fendants subsequently  constructed  a  ditch 
above  plaintiff's  by  which  they  conducted 
water  from  the  second  to  the  first  creek  and 


thence  to  their  mflls  and  after  its  use  turned 
the  water  of  both  creeks  back  into  the  first 
so  that  it  ran  down  to  plaintiff  in  sufficient 
quantity  to  supply  its  appropriation,  plaintiff 
was  not  required  to  keep  up  its  ditch  be- 
tween the  creeks  or  to  take  water  directly 
from  the  second  in  order  to  preserve  its 
priority  of  right  thereto.— Hector  Min.  Co. 
V.  Valley  View  Min.  Co.,  28  C.  315,  64  P.  205. 
(e)  The  fact  that  a  landowner  having  an 
'easement  in  a  ditch,  which  entitled  him  to 
be  supplied  with  water  therethrough,  used 
some  other  method  of  conveying  water  to 
his  land  for  a  time,  does  not  constitute  an 
abandonment  thereof. — Farmers'  High  Line 
Canal  &  Res.  Co.  v.  N.  H.  Real  Estate  Co., 
40  C.  480,  92  P.  290. 

§ft60.    Laches  in  objecting  to  diversions. 

(a)  The  fact  that  an  appropriator  of 
water  was  for  several  years  short  of  water, 
and  knew  that  his  shortage  was  caused  by 
diversions  made  by  subsequent  appropriators 
above  him  on  the  stream,  but  made  no  pro- 
test against  such  diversions,  is  not  such 
laches  or  acquiescence  as  would  amount  to 
an  abandonment,  or  estop  him  from  asserting 
his  prior  right  as  against  such  subsequent 
appropriators. — Lower  Latham  Ditch  Co.  v. 
Louden  Irr.  Canal  Co.,  27  C.  267,  60  P.  629. 

(b)  The  fact  that  parties  cultivating 
lands  under  a  ditch  did  not  see  fit  in  times 
of  scarcity  to  shut  down  their  neighbor's 
ditches  and  seek  to  enforce  their  right  to 
all  of  the  water  awarded  to  them,  cannot  be 
held  to  raise  a  presumption  that  they  in- 
tended to  abandon  their  rights. — Hall  v. 
Lincoln,  10  A.  360,  50  P.  1047. 

§  361.    Abandonment  of  adjudicated  water. 

(a)  A  statutory  decree  establishing  pri- 
orities to  the  use  of  water  for  irrigation, 
confers  no  new  rights,  but  is  merely  evi- 
dence of  pre-existing  rights,  which  may  be 
lost  by  subsequent  abandonment — Alamosa 
Creek  Canal  Co.  v.  Nelson,  42  C.  140,  147, 
93  P.  1112. 

(b)  An  adjudicated  priority  for  the  use 
of  water  may  be  lost  by  abandonment. — 
Parsons  v.  Fort  Morgan  Res.  &  Irr.  Co.,  56 
C.  146,  136  P.  1024. 

(c)  Even  a  right  awarded  by  the  gen- 
eral decree  adjudicating  priorities  for  the 
water  district  may  be  lost  by  subsequent 
non-user.— -Central  Trust  Co.  v.  Culver,  23  A. 
317,  129  P.  253. 

§  362.    Water  loaned  by  municipality. 

(a)  Loans  of  the  waters  of  the  town  by 
an  alderman,  water  commissioner,  or  other 
officer  of  the  town,  without  authority,  have 
not  the  effect  to  keep  alive  the  right  of  the 
corporation  to  water  previously  appropriated 
but  for  many  years  applied  to  no  beneficial 
use,  on  the  part  of  the  municipality. — San 
Luis  Valley  District  v.  Alamosa,  55  C.  386, 
135  P.  769. 

§363.    Burden  of  proof. 

(a)  The  burden  of  proof  to  establish  an' 
abandonment  of  priorities  of  water  rights  is 
upon  the  party  alleging  such  abandonment 
— Platte  Valley  Irr.  Co.  v.  Central  Trust  Co.,* 
32  C.  102,  75  P.  391;  Parsons  v.  Fort  Morgan 
Res.  ft  Irr.  Co.,  56  C.  146,  136  P.  1024. 
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(b)  In  an  action  to  restrain  the  unlawful 
diversion  of  water  to  an  irrigating  ditch, 
where  plaintiff  claimed  that  defendant  had 
lost  by  abandonment  the  right  to  use  all  or 
some  portion  of  his  decreed  priorities,  the 
burden  is  on  plaintiff  to  clearly  and  defi- 
nitely prove  the  amount  of  water  actually 
and  intentionally  abandoned. — O'Brien  v. 
King.  41  C.  487.  491,  92  P.  945. 

(c)  In  seeking  to  enjoin  the  diversion 
of  water,  on  the  ground  of  an  alleged  aban- 
donment of  the  priorities  awarded  defendant 
by  a  prior  statutory  decree,  the  burden  of 
proof  is  on  plaintiff. — Alamosa  Creek  Canal 
Co.  V.  Nelson,  42  C.  140,  93  P.  1112. 

(d)  One  who  asserts  that  another  has 
abandoned  the  right  to  the  use  of  water  has 
the  burden  of  proof. — White  v.  Nuckolls,  49 
C.  170,  175,  112  P.  329. 

(e)  Abandonment  and  forfeiture,  when 
pleaded  must  be  established  afilrmatively. — 
Putnam  v.  Curtis,  7  A.  437,  43  P.  1056; 
Hall  V.  Lincoln,  10  A.  360,  50  P.  1047. 

(f)  The  burden  of  proof  is  upon  the  one 
asserting  abandonment  of  a  water  right. — 
Central  Trust  Co.  v.  Culver,  23  A.  317,  129 
P.    253. 

§  864.    Bvidence. 

(a)  A  failure  to  use  water  is  competent 
evidence  of  an  abandonment  of  the  right 
thereto;  and  if  continued  for  an  unreason- 
able period,  it  creates  a  presumption  of  an 
intention  to  abandon;  but  this  presumption 
is  not  conclusive  and  may  be  overcome  by 
other  satisfactory  proofs. — Sieber  v.  Frink, 
7  C.  149,  2  P.  901. 

(b)  A  corporation  which  under  its  char- 
ter has  the  exclusive  right  to  divert  the 
waters  of  a  non-navigable  stream,  cannot 
allow  such  right  to  remain  in  abeyance  for 
a  long  series  of  years,  and  thereafter  assert 
the  same  to  the  exclusion  of  those  who  have 
in  the  meantime  acquired  rights  to  the  use 
of  such  stream  by  actual  appropriation  and 
use.— Platte  Water  Co.  v.  No.  Colo.  Irr. 
Co.,  12  C.  525,  21  P.  711. 

(c)  Mere  lapse  of  time  does  not  consti- 
tute an  abandonment,  but  it  may  be  given  in 
evidence  for  the  purpose  of  ascertaining  the 
intention  of  the  party. — Beaver  Brook  Res. 
ft  Canal  Co.  v.  St.  Vrain  Res.  ft  Pish  Co., 
6  A.  130,  40  P.  1066. 

§365.    AdmisadbiUty. 

(a)  On  the  issue  as  to  whether  or  not 
a  water  right  priority  awarded  to  a  certain 
ditch  had  been  abandoned,  where  the  evi- 
dence showed  the  disuse  of  the  ditch,  decla- 
rations of  the  owner  of  the  ditch  and  priority 
when  the  decree  fixing  the  priority  was  en- 
tered, made  at  various  times  during  his 
ownership  when  using  water  for  irrigation, 
to  the  effect  that  he  claimed  to  be  the  owner 
of  the  priority  in  question  and  was  then 
exercising  his  rights  thereunder  by  irri- 
gating therefrom  through  other  headgates 
and  ditches,  were  admissible  to  show  that 
in  his  disuse  of  the  ditch  it  was  not  his 
intention  to  abandon  the  water  right  decreed 
thereto,  but  was  his  intention  to  exercise  his 
right  by  diversion  through  other  headgates. 
—Central  Trust  Co.  v.  Culver,  35  C.  93,  83 
P.  1064. 

(b)  In  an  action  in  which  the  question 


of  the  abandonment  of  a  water  right  is  in- 
volved, evidence  in  regard  to  the  intention 
of  the  owner  towards  such  water  right  is 
admissible.— Boulder  ft  White  Rock  Ditch 
Co.  v.  Leggett  Cons.  Ditch  ft  Res.  Co.,  36 
C.  455,  86  P.  101. 

§366.    Weight  and  su£Sciency. 

(a)  Foster,  in  1866,  made  a  slight  ditch 
with  a  plow,  and  used  it  for  irrigating,  one 
season.  The  Robbins  ditch  was  dug  in  1868, 
and  used  every  season  since,  without  Inter- 
ruption. The  Poster  ditch  had  meantime  be- 
<;ome  so  obliterated  as  not  to  be  noticeable, 
and  the  parties  in  interest  had  allowed  the 
Robbins  ditch  to  be  constructed  and  used 
steadily,  without  giving  notice  of  any  claim 
of  a  prior  appropriation.  Held,  an  abandon- 
ment of  the  Poster  ditch. — ^Dorr  v.  Ham- 
mond, 7  C.  79,  1  P.  693. 

(b)  The  abandonment  of  a  property  right 
must  be  established  by  clear  and  unequivocal 
evidence. — Mountain  Water  Works  Constr. 
Co.  V.  Holme,  49  C.  412,  438,  113  P.  501. 

(c)  The  evidence  examined  and  held  to 
lead  to  the  irresistible  conclusion  that  those 
under  whom  plaintiffs  claimed  had  aban- 
doned the  right. — Green  Valley  Ditch  Co.  v. 
Prantz,    54   C.    226,    129    P.    1006. 

(d)  The  evidence  examined  and  held  to 
show  that  the  right  in  question  had  been 
abandoned. — Parsons  v.  Port  Morgan  Res. 
ft  Irr.  Co.,  56  C.  146,  136  P.  1024. 

(e)  A  party  claiming  an  abandonment 
must  establish  the  fact  by  clear  and  une- 
quivocal evidence. — Beaver  Brook  Res.  ft 
Canal  Co.  v.  St.  Vrain  Res.  ft  Pish  Co.,  6  A. 
180,  40  P.  1066. 

(f)  Pacts  of  the  case  held  insufficient  to 
amount  to  abandonment — ^Putnam  v.  Curtis, 
7  A.  437,  43  P.  1056. 

§  367.    Effect  of  abandonment. 

(a)  Upon  abandonment  of  the  construc- 
tion of  a  proposed  canal  without  intention 
of  resuming,  all  incipient  rights  lapse  and 
revert  to  the  public,  and  are  not  thereafter 
capable  of  being  sold  or  transferred. — Colo- 
rado Land  ft  Water  Co.  v.  Rocky  Pord  Canal, 
etc.,  Co.,  3  A.  545,  34  P.  580. 

§  368.  Effect  of  abandonment  of  water  power, 
(a)  Where  a  water  power  is  abandoned 
the  water  does  not  revert  to  the  appropria- 
tors  above  where  an  appropriation  has  at- 
tached to  it  below  the  tail  race. — Cache  La 
Poudre  Res.  Co.  v.  Water  Supply  ft  Storage 
Co.,  25  C.  161,  166,  53  P.  331;  27  C.  532,  62 
P.  420. 

§  869.    Appeal 

(a)  The  findings  of  a  trial  court  on  con- 
flicting evidence  that  an  irrigating  ditch  has 
abandoned  part  of  its  decreed  priority  and 
of  the  amount  of  water  the  ditch  is  still 
entitled  to  will  be  sustained  where  the  evi- 
dence is  sufficient  to  sustain  the  flndings. — 
Handy  Ditch  Co.  v.  Louden  Irr.  Canal  Co., 
27  C.  515,  62  P.  847. 

(b)  The  finding  of  the  trial  court  upon 
the  question  of  abandonment  of  priorities  of 
water  rights  made  on  confiicting  evidence 
will  not  be  disturbed  by  the  appellate  court, 
where  there  is  sufficient  evidence  to  sustain 
the  finding.— Platte  Valley  Irr.  Co.  v.  Central 
Trust  Co.,  32  C.  102,  75  P.  391. 
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(c)  Abandonment  is  a  matter  of  inten- 
tion. It  is  peculiarly  within  the  province  of 
a  trial  court  to  determine  from  all  the  facts 
and  circumstances  of  each  particular  case 
whether  the  abandonment  has  or  has  not 
taken  place,  and  where  there  is  evidence  to 
support  it,  a  finding  by  the  trial  court  that 
there  had  been  no  abandonment  of  the  water 
right  will  not  be  disturbed  on  appeal. — 
Cooper  V.  Shannon,  36  C.  98,  85  P.  175. 

VIII.    RESERVOIRS. 

§  370.  Rights  to  reservoir  sites  on  public  lands, 
(a)  The  approval  by  the  secretary  of  the 
interior  of  a  map  of  a  reservoir  site  filed 
under  the  provisions  of  an  act  of  congress 
of  March  3, 1891,  gives  such  reservoir  a  right 
of  way  only  over  such  lands  as  were  vacant 
and  unappropriated  at  the  time  of  the  ap- 
proval of  the  map. — NIppel  v.  Forker,  26  C. 
74,  56  P.  577. 

§371.    Approval  by  land  department. 

(a)  The  approval  by  the  Land  Depart- 
ment of  a  selection  and  claim  made  by  a 
corporation  to  public  lands,  as  the  site  of 
a  reservoir,  necessarily  implies  that  the  cor- 
poration has  a  legal  existence,  and  has  com- 
plied with  the  laws  and  customs  regulating 
the  location  of  reservoirs,  and  the  appropria- 
tion of  waters  therefor. — O'Reilly  v.  Noxon, 
49  C.  362,  113  P.  486. 

(b)  The  corporation  is  entitled  to  posses- 
sion of  the  site  so  awarded  to  it,  until,  in 
some  proper  proceeding,  its  claim  is  set 
aside  by  the  sovereign  authority. — Id. 

(c)  The  department  may,  notwithstand- 
ing an  adverse  claim  and  filing,  permit  the 
assignee  of  the  corporation  to  present  an 
amended  or  new  claim,  enlarging  the  origi- 
nal boundaries. — Id. 

§378.    Effect  of  filing. 

(a)  Reservoir  sites  on  public  domains. 
Effect  of  filing  thereon. — O'Reilly  v.  Noxon, 
49  C.  362,  373,  113  P.  486. 

§373.    Prerequisites  to  acquisition  of  site. 

(a)  A  party  is  not  entitled  to  an  ease- 
ment over  any  public  land  for  a  reservoir 
used  in  connection  with  a  water  right  until 
he  has  first  acquired  a  vested  and  accrued 
water  right. — Nippel  v.  Porker,  26  C.  74,  56 
P.  577. 

§374.    Land  occupied  under  preemption  laws. 

(a)  The  locator  of  a  reservoir  site  ac- 
quires no  right  of  way  over  lands  located, 
for  which  the  government  had  issued  a  final 
receiver's  receipt  prior  to  the  approval  of 
the  reservoir  site. — Nippel  v.  Forker,  26  C. 
74,  56  P.  577. 

(b)  The  approval  by  the  secretary  of  the 
interior  of  the  map  of  a  reservoir  site  filed 
pursuant  to  the  provisions  of  the  act  of  con- 
gress of  March  3,  1891,  "subject  to  all  vested 
existing  rights,"  conferred  no  right  to  con- 
struct a  dam  upon  land  occupied  as  an  agri- 
cultural claim  under  the  pre-emption  laws 
of  the  United  States,  as  against  the  occu- 
pant.— Baldrldge  v.  Leon  Lake  Ditch  and 
Res.  Co.,  20  A.  518,  80  P.  477. 


§876.    Transfer  of  rights  to  site. 

(a)  Reservoir  sites  in  the  public  domain, 
the  selection  of  which  has  been  approved  by 
the  land  department,  may  be  transferred. — 
O'Reilly  v.  Noxon,  49  C.  362,  377,  113  P.  486. 

§  876.    Forfeiture— jurisdiction. 

(a)  The  state  courts  have  jurisdiction  to 
hear  and  determine  questions  of  forfeiture  of 
grants  to  reservoir  sites  under  the  act  of  con- 
gress of  March  3,  1891.— BaldHdge  v.  Leon 
Lake  Ditch  &  Res.  Co.,  20  A.  518,  80  P.  477. 

§877.    Use  of  natural  stream  as  reservoir. 

(a)  There  is  nothing  in  the  constitution 
or  statutes  which  renders  the  act  of  utilizing 
as  a  reservoir  a  natural  depression  including 
the  bed  of  the  stream,  or  at  its  source,  un- 
lawful per  se.  But,  of  course,  in  doing  so, 
the  superior  rights  of  others  must  not  be 
impaired. — ^Larimer  County  Res.  Co.  v.  Peo- 
ple, 8  C.  614,  9  P.  794. 

(b)  In  the  absence  of  any  written  law 
upon  the  subject  a  person  would  have  the 
legal  right  to  construct  his  dam  in  a  non- 
navigable  stream  upon  the  public  domain, 
and  thus  preserve  water  for  useful  purposes, 
so  long  as  he  did  not  in  any  way  encroach 
upon  the  superior  rights  of  others. — Id. 

§378.    Acquisition  by  condemnation. 

(a)  Private  corporations  may  condemn 
land  for  reservoir  sites  for  agricultural,  min- 
ing, milling,  domestic  or  sanitary  purposes. 
—Denver  Power  &  Irr.  Co.  v.  Denver  &  Rio 
G.  R.  Co.,  30  C.  204,  69  P.  568. 

(b)  In  a  proceeding  to  condemn  land  for 
a  reservoir  site  where  the  petition  alleges 
that  one  of  the  defendants,  a  railroad  com- 
pany, owns  a  right  of  way  over  the  land 
sought  to  be  condemned  and  that  other  rail- 
road companies  made  defendants  claim  an 
interest  in  the  property  the  nature  and  ex- 
tent of  which  is  unknown,  petitioner  cannot 
afterwards  in  the  proceeding  raise  the  ob- 
jection that  respondents  have  no  interest  in 
the  land  because  such  respondents  have  vio- 
lated the  constitution  and  laws  of  the  state 
with  reference  to  the  consolidation  of  par- 
allel and  competing  lines  of  railroads  or  be- 
cause they  have  failed  to  comply  with  the 
requirements  of  the  laws  of  the  state  and 
the  United  States  necessary  to  secure  and 
hold  such  right  of  way. — Id. 

§379.    Extent  of  rights  to  water. 

(a)  The  statute  does  not  contemplate 
that  the  same  reservoir  may  be  twice  filled 
in  the  same  year;  and  a  decree  pennittlng 
it  is.  as  against  a  junior  appropriator,  error. 
—Windsor  Res.  ft  Canal  Co.  v.  Lake  Supply 
D.  Co.,  44  C.  214,  98  P.  729. 

§380.    Injuries  through  overflow  or  seepage — 
statutory  provisions. 

(a)  Sec.  2272,  Mills'  Stats.,  concerning 
the  liability  of  the  owners  of  reservoirs  for 
damages  done,  is  not  repealed  by  the  act  of 
April  6,  1899  (Laws  1899,  c.  126).— Garnet 
Ditch  ft  Res.  Co.  v.  Sampson,  48  C.  285^ 
289,  110  P.  79,  1136. 

(b)  A  person  may  be  the  owner  of  a 
reservoir  within  the  meaning  of  the  statute  • 
which  provides  that  "the  owners  of  reser- 
voirs shall  be  liable  for  all  damages,"  etc. 
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(MUl6'  Ann.  Stats^  sec  2272),  although  his 
interest  therein  be  less  than  an  absolute  fee. 
—Larimer  County  Ditch  Co.  y.  Zimmerman, 
4  A.  78.  34  P.  illL 

§  381.    Liability  of  owners  of  reservoirs  in 

generaL 

(a)  The  owner  of  a  reservoir  is  liable 
for  injuries  occasioned  to  others  by  leakage 
or  overflow  therefrom,  or  the  breaking  of 
the  embankment  No  skill,  care  or  dili- 
gence, in  construction  op  maintenance,  re- 
lieves him.— Garnet  Ditch  &  Res.  Co.  v. 
Sampson,  48  C.  285,  110  P.  79,  1136. 

(b)  The  natural  hillside  or  mesa,  against 
which  the  embankment  is  constructed,  and 
which  aids  in  impounding  the  water,  is  part 
of  the  reservoir,  within  the  statute.  The 
owner  is  liable  for  injuries  occasioned  by  its 
giving  way,  though  the  artificial  embank- 
ment remain. — Id. 

§388.    Precautions  to  avoid  injury. 

(a)  The  owner  of  a  cellar  flooded  by 
seepage  from  a  reservoir  is  not  bound  to 
cement  it  to  anticipate  and  prevent  the  dam- 
age.—Sylvester  V.  Jerome,  19  C.  128,  137,  34 
P.  760. 

§  388.    Actions. 

(a)  The  fact  that  others  have  constructed 
reservoirs  in  the  same  locality  can  give  no 
right  to  maintain  one  and  permit  water  to 
seep  therefrom  to  the  damage  of  adjoining 
lands.  Evidence  of  such  fact  is  irrelevant 
and  inadmissible. — Sylvester  v.  Jerome,  19 
C.  128,  34  P.  760. 

(b)  Upon  the  question  whether  the  fact 
that  the  injury  occurs  by  the  act  of  God 
or  the  public  enemy,  no  opinion  is  expressed 
—Garnet  Ditch  ft  Res.  Co.  v.  Sampson,  48 
C.  285,  289,  110  P.  79,  1136. 

(c)  In  an  action  under  the  statute 
against  the  owner  of  a  reservoir,  it  is  not 
necessary  to  allege  and  prove  negligence.  A 
case  is  made  prima  facte,  at  least,  when  the 
damage  and  its  cause,  by  the  breaking  of 
the  reservoir,  are  established. — ^Larimer 
County  Ditch  Co.  v.  Zimmerman,  4  A.  78,  34 
P.  1111. 

IX.    RIPARIAN  RIGHTS. 

§384.    Riparian  rights  in  generaL 

(a)  The  laws  of  Colorado  are  designed 
to  prevent  the  waste  of  a  most  valuable 
but  limited  natural  resource,  and  to  confine 
the  use  to  needs.  By  rejecting  the  common 
law  rule  they  deny  the  right  of  the  land- 
owner to  have  the  stream  run  in  its  natural 
way  without  diminution.  He  cannot  hold  to 
all  the  water  for  the  scant  vegetation  which 
lines  the  banks,  but  must  make  the  most 
efflcient  use  by  applying  it  to  his  land. — Em- 
pire Water  &  Power  Co.  v.  Cascade  Town 
Co.,  205  P.  123. 

§385.    Rejection  of  common  law  doctrine. 

(a)  The  act  of  1861  adopting  the  com 
mon  law  was  limited  to  the  extent  that  it 
was  applicable  to  our  conditions.  The  law 
of  necessity  rendered  the  common  law  doc- 
trine of  riparian  rights  wholly  inapplicable 
in  this  jurisdiction  and  required  its  abroga- 
tion, so  that  notwithstanding  the  declaration 


of  the  statute  it  has  never  been  recognised 
as  controlling  in  the  matter  of  water  right& 
— Crippen  v.  White,  28  C.  298,  64  P.  184. 

(b)  The  doctrine  of  the  common  law  that 
a  land  owner  is  entitled  to  have  the  waters 
of  every  natural  stream  which  traverses  his 
land,  flow  continuously  in  their  natural 
course,  rejected. — Stemberger  v.  Seaton  Min. 
Co.,  46  C.  401,  102  P.  168. 

(c)  In  Colorado,  the  doctrine  of  the 
common  law  in  respect  pf  the  rights  of  ri- 
parian proprietors  never  has  obtained,  and 
in  its  stead  there  was  adopted  the  doctrine 
of  appropriation  which  regards  the  waters  of 
all  natural  streams  as  subject  to  appropria- 
tion and  diversion  for  beneficial  uses,  and 
treats  priority  of  appropriation  and  con- 
tinued beneficial  use  as  giving  the  prior  and 
better  right. — Snyder  v.  Colorado  Gold 
Dredging  Co.,  181  F.  62,  65. 

(d)  The  common  law  doctrine  ot  riparian 
ownership  in  all  its  features  never  obtained 
in  Colorado.  It  was  unsuited  to  the  region, 
and  would  have  tended  greatly  to  prevent 
the  very  development  which  made  the  lands 
valuable. — Empire  Water  ft  Power  Co.  v.  Cas- 
cade Town  Co.,  205  F.  123. 

§886.    Sanction  of  congress. 

(a)  In  cho0&ing  between  the  doctrine  of 
riparian  rights  and  that  of  appropriation, 
Colorado  acted  within  the  limits  of  her  au- 
thority, first  as  a  territory  and  then  as  a 
state,  and  her  choice  was  recognized  and 
sanctioned  by  congress,  so  far  as  the  public 
lands  were  concerned. — Snyder  v.  Colorado 
Gold  Dredging  Co.,  181  F.  62,  65. 

§  887.    Superiority  of  prior  appropriation. 

(a)  One  who  has  made  an  appropriation 
of  the  waters  of  a  stream  for  irrigation 
acquires  a  prior  right  thereto,  as  against 
a  riparian  owner  who  obtained  a  patent  from 
the  United  States  after  such  appropriation 
and  before  the  act  of  congress  of  July  9, 
1870,  amending  act  of  July  26,  1866,  provid- 
ing that  patents  thereafter  issued  shall  be 
subject  to  any  vested  or  accrued  water 
rights.- Hammond  v.  Rose,  11  C.  524,  19  P. 
466. 

(b)  The  constitution  of  this  state  has,  to 
a  large  extent,  obliterated  the  conmion  law 
doctrine  of  riparian  rights  and  substituted 
in  lieu  thereof  the  doctrine  of  appropria- 
tion.—Oppenlander  V.  Left  Hand  Ditch  Co., 
18  C.  142,  31  P.  854. 

(c)  In  Colorado,  the  doctrine  of  the  com- 
mon law  in  respect  to  the  rights  of  riparian 
proprietors  never  has  obtained,  and  In  its 
stead  there  was  adopted  the  doctrine  of  ap- 
propriation, which  regards  the  waters  of  all 
natural  streams  as  subject  to  appropriation 
and  diversion  for  beneficial  uses,  and  treats 
priority  of  appropriation  and  continued  ben- 
eficial use  as  giving  the  prior  and  better 
right. — Snyder  v.  Colorado  Gold  Dredging 
Co.,  181  F.  62,  65. 

(d)  There  are  no  riparian  rights  in  Colo- 
rado as  against  a  valid  appropriation  of 
water. — Cascade  Town  Co.  v.  Empire  Water 
ft  Power  Co.,  181  F.  1011,  1014. 

§388.    Effect    of   conveyance   of   government 
land, 
(a)     In  so  far  as  the  rights  and  incidents 
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of  riparian  proprietorship  are  concerned,  con- 
veyances by  the  United  States  of  public  lands 
on  non-navigable  streams  and  lakes,  when 
it  is  not  provided  otherwise,  are  to  be  con- 
strued and  have  effect  according  to  the  laws 
of  the  state  in  which  the  lands  are  situate; 
and  by  the  law  of  Colorado  a  conveyance 
of  riparian  land,  even  if  it  be  a  gold  placer 
claim,  does  not  carry  any  right  to  the  unap- 
propriated waters  of  the  stream. — Snyder  v. 
Colorado  Gold  Dredging  Co.,  181  F.  62,  69. 

(b)  In  the  absence  of  anything  showing 
the  ocmtrary  the  government  will  be  pre- 
sumed to  have  taken  the  position  of  a  pri- 
vate owner  of  its  public  lands,  and  to  have 
intended  that  its  conveyance  as  regards  inci- 
dents of  title,  as  the  rights  to  waters  flowing 
therein,  not  mentioned  in  the  instrument, 
should  be  construed  according  to  the  law  of 
the  state  where  the  land  lies. — ^Empire  Water 
&  Power  Co.  v.  Cascade  Town  Co.,  205  P.  123. 

§389.    Statutory  provisions. 

(a)  The  act  of  1861  providing  that  all 
persons  who  own  or  hold  a  possessory  right 
to  any  land  on  the  bank,  margin  or  neigh- 
borhood of  any  stream  of  water  should  be 
entitled  to  the  use  of  the  water  of  said 
stream,  for  the  purposes  of  irrigation,  does 
not  purport  to  vest  title  to  water  in  a  stream 
in  the  owner  of  lands  thereon,  but  its  ob- 
ject was  to  secure  to  such  owners  the  right 
to  divert  water  for  the  purpose  of  irrigation. 
— Crippen  v.  White,  28  C.  298,  64  P.  184. 

§  390.    Use  of  water  by  riparian  owner. 

(a)  Each  riparian  owner  has  the  right, 
within  his  territory,  to  the  use  of  the  water 
as  it  flows,  returning  it  to  the  channel  of 
the  river  for  the  use  of  those  below.— rMason 
v.  Cotton,  2  McC.  82,  4  F.  792,  1  C.  L.  R. 
179. 

(b)  Nothing  in  the  constitution  of  Colo- 
rado, or  in  the  law  relating  to  irrigation, 
modifies  or  changes  the  rule  of  common  law 
that  for  manufacturing,  mining,  or  mechan- 
ical purposes,  each  riparian  owner  may  use 
the  waters  of  running  streams  on  his  own 
premises,  allowing  such  waters  to  go  down 
to  subjacent  owners  in  their  natural  channel. 
—Schwab  V.  Beam,  86  F.  41. 

§891.    Actions. 

(a)  Complaint  construed  to  ground  the 
action  upon  the  unlawful  diversion  of  the 
waters  of  a  natural  stream  upon  plaintiff's 
premises,  not  upon  the  invasion  of  plaintiff's 
lands.— Stemberger  v.  Seaton  Min.  Co.,  45  C. 
401,  407, 102  P.  168. 

X.    PERCOLATING  WATER. 

§898.    In  genertL 

(a)  Percolating  water  existing  in  the 
earth  belongs  to  the  soil,  is  a  part  of  the 
realty  and  may  be  used  and  controlled  to  the 
same  extent  by  the  land  owner,  but  the 
owner  of  land  on  which  a  spring  rises  has 
no  right  to  divert  the  water  flowing  there- 
from to  the  prejudice  of  a  prior  appropriator 
of  water  from  a  stream  naturally  fed  there- 
by.—Bruening  V.  Dorr,  23  C.  196,  47  P.  290. 

(b)  Water  passing  through  the  sand  and 
gravel  constituting  the  bed  of  a  stream  and 
the  lands  so  nearly  adjacent  that  the  only 


and  natural  outlet  would  be  through  the 
channel  of  such  stream,  is  not  percolating 
water  as  ordinarily  defined  by  the  common 
law. — Buckers  Irr.,  Mill,  ft  Imp.  Co.  v.  Farm- 
ers' Ind.  Ditch  Co.,  31  C.  62,  72  P.  49. 

(c)  It  is  an  invasion  of  the  rights  of  a 
prior  appropriator  to  divert  water  from  a 
stream — surface  or  subterranean — ^by  means 
of  dams,  wells  or  pumps,  whereby  the  flow  of 
water  is  diminished,  notwithstanding  sudi 
diversion  is  by  the  owner  of  land  through 
which  the  water  flows  cm*  percolates,  and  upon 
his  own  premises. — McClellan  v.  Hurdle,  3  A. 
430,  33  P.  280. 

XI.    STTRFACE  WATER. 

§898.    In  general 

(a)  Land  owner  may  not  collect  surface 
water  in  an  artiflcial  pond  on  his  own  lands 
and  allow  it  to  seep  and  percolate  away  to 
the  injury  of  the  lands  of  another  below  him. 
—Canon  City  &  C.  C.  R.  Co.  v.  Oxtoby, 
45  C.  214,  218,  100  P.  1127. 

(b)  One  who,  by  an  excavation  upon  his 
own  land,  made  even  to  accomplish  a  lawful 
and  proper  purpose,  collects  surface  water 
which,  gradually  seeping  away,  injures  the 
land  of  another  below  him,  is  liable. — Id. 

(c)  One  who  collects  water  in  an  arti- 
ficial pond  is  bound  to  take  notice  that,  if 
not  drained,  it  will  percolate  into  the  adja- 
cent lower  lands. — ^Id. 

ZIL    LIABILITIES  IN  USE  OF  STREAMS. 

(A)     INJURIES  FROM  OVERFLOW  OR 
SEEPAGE. 

§894.    Statutory  provisions. 

(a)  Where  owners  of  an  irrigating  ditch 
recklessly  attempted  to  convey  a  volume  of 
water  through  it  far  beyond  its  reasonable 
capacity,  and  in  so  doing  knowingly  caused 
the  ditch  to  overflow  its  banks,  thereby  flood- 
ing the  land  of  an  adjacent  proprietor,  and 
destroying  his  fruit  trees  and  vines,  they  be- 
came liable  to  respond  in  damages  under  G. 
S.,  sees.  312,  1728,  1733.— Greeley  Irr.  Co.  v. 
House,  14  C.  549,  24  P.  329. 

§  896.    Duty  of  owner  of  canaL 

(a)  The  owner  of  an  irrigating  canal, 
miles  in  length,  is  not  under  duty  to  cement 
or  flume  it,  through  its  entire  length,  or  any 
considerable  portion  thereof,  to  prevent  seep- 
age.— ^Middelkamp  v.  Bessemer  Irr.  Co.,  46 
C.  102,  114,  103  P.  280. 

(b)  Where  the  water  escapes  only  in 
some  small  space,  and  may  be  checked  with- 
out unreasonable  expenditure,   quaere. — Id. 

(c)  The  owner  of  an  irrigating  ditch  who 
constructs  a  dam  to  turn  water  thereto,  is 
liable  for  injuries  thereby  occasioned  to  ad- 
joining lands  of  another,  only  when  the  flood 
is  such  that  by  the  exercise  of  reasonable 
foresight  it  could  have  been  anticipated  and 
guarded  against. — Greeley  Irr.  Co.  v.  Von 
Trotha,  48  C.  12,  21,  108  P.  985. 

(d)  One  operating  an  irrigating  ditch  is 
liable  to  the  owner  of  neighboring  lands  in- 
jured by  seepage  from  the  ditch  attributable 
to  negligence  in  the  management  thereof. — 
Larimer  County  Canal  No.  2  Irr.  Co.  v.  Her- 
ring, 24  A.  456,  135  P.  118. 
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(e)  And,  where  the  one  operating  the 
ditch  is  entitled  to  convey  the  water  therein 
only  by  a  conveyance  from  the  injured  party 
which  reserves  to  the  grantor  all  rights  of 
action  for  "damages  occasioned  by  seepage," 
negligence  need  not  be  shown. — Id. 

§  396.    Liability  for  negligence. 

(a)  Owners  of  ditches  are  liable  in  dam- 
ages resulting  from  their  neglect  to  care- 
fully maintain  and  keep  the  embankment  in 
repair. — Catlin  Land  &  Canal  Co.  v.  Best, 
2  A.  481,  31  P.  391. 

(b)  The  owner  of  an  irrigating  ditch 
who  constructs  a  dam  to  turn  water  thereto, 
is  liable  for  injuries  thereby  occasioned  to 
adjoining  lands  of  another,  only  when  the 
flood  is  such  that  by  the  exercise  of  reason- 
able foresight,  it  could  have  been  anticipated 
and  guarded  against. — Greeley  Irr.  Co.  v. 
Von  Trotha,  48  C.  12,  21,  108  P.  985. 

§397.    Act  of  God. 

(a)  The  owner  of  an  irrigating  ditch  is 
not  liable  for  damage  caused  by  an  over- 
flow of  the  ditch,  where  the  proximate  cause 
of  the  overflow  was  an  unprecedented  storm 
such  as  had  never  been  known  in  the 
vicinity,  and  where  the  owner's  negligence 
in  no  way  concurred  in  or  contributed  to  the 
cause  of  the  injury. — Grand  Val.  Irr.  Co.  v. 
Pitzer,  14  A.  123,  59  P.  420. 

§398.    Actions  for  injuries. 

(a)  In  an  action  for  an  injury  to  a  reser- 
voir, evidence  that  some  months  after  the 
injury  the  plaintiff  had  expended  a  specified 
sum  in  repairs,  without  any  proof  that  the 
expenditure  was  a  reasonable  one,  or  was 
made  necessary  by  the  conduct  of  the  de- 
fendant, affords  no  basis  for  an  estimate  of 
damages. — Mustang  Reservoir,  Canal  &  Land 
Co.  V.  Hissman.  49  C.  311,  112  P.  800. 

§  399.    Complaint. 

(a)  In  an  action  for  damage  against  the 
owners  of  an  irrigation  ditch  for  cattle  lost 
by  miring  in  the  ditch,  a  license  to  graze 
on  the  land  through  which  the  ditch  ran  was 
not  a  license  to  graze  on  the  right  of  way  of 
the  ditch,  and  a  complaint  that  failed  to 
allege  that  the  dangerous  condition  extended 
beyond  the  right  of  way  failed  to  state  a 
cause  of  action. — Messenger  v.  Gordon,  15 
A.  429,  62  P.  959. 

(b)  In  an  action  against  the  owners  of 
an  irrigation  ditch  for  damages  for  negli- 
gently permitting  the  ditch  to  become  dan- 
gerous so  that  plaintiff's  cattle  mired  therein 
and  died,  a  complaint  that  fails  to  show 
when  and  how  the  ditch  became  dangerous, 
or  to  allege  what  defendants  neglected  to 
do  which  they  ought  to  have  done,  or  could 
have  done,  to  prevent  the  dangerous  condi- 
tion, fails  to  state  a  cause  of  action. — Id. 

§  400.    Defenses. 

(a)  The  award  of  arbitrators  upon  a  sub- 
mission of  differences  between  the  ditch  com- 
pany and  the  land  owner  concerning  dam- 
ages for  the  right  of  way  for  an  irrigating 
ditch  and  a  reservoir  is  not  re»  judicata  as 
to  a  claim  for  damages  occasioned  by  the 
seepage  from  the  ditch  resulting  from  negli- 
gent construction  and  its  subsequent  opera- 


tion.—Consol.  Home  Supply  D.  &  Res.  Co. 
V.  Hamlin,  6  A.  341,  40  P.  582. 

(b)  Where  an  owner  of  stock  turns  them 
to  graze  upon  land  through  which  an  irrigat- 
ing ditch  runs  with  knowledge  of  the  dan- 
gerous condition  of  the  ditch,  he  assumes 
the  risk  of  his  stock  straying  upon  the  ditch, 
and  cannot  recover  damage  for  stock  lost 
by  becoming  mired  therein,  and  in  an  ac- 
tion for  such  damage  where  the  complaint 
fails  to  allege  that  plaintiff  was  ignorant  of 
such  dangerous  condition,  it  will  be  pre- 
sumed that  he  knew  the  condition. — Mes- 
senger V.  Gordon,  15  A.  429,  62  P.  959. 

(B)     POLLUTION  OF  STREAM. 

§  401.    Statutory  provisions. 

(a)  Under  G.  S.,  sec.  2393,  a  miner  must 
take  care  of  his  tailings  on  his  own  property, 
and  evidence  of  a  custom  of  miners  to  dump 
their  tailings  upon  their  own  grounds,  and 
let  them  take  care  of  themselves,  is  insuffi- 
cient to  prevent  the  issuing  of  an  injunction 
against  the  washing  down  of  tailings  on 
plaintiffs  claim,  where  the  consent  of  plain- 
tiff to  the  acts  complained  of  is  not  shown. 
—Fuller  V.  Swan  River  Placer  Min.  Co.,  12 
C.  12,  19  P.  836. 

(b)  A  statute  imposing  a  fine  for  dis- 
charging into  any  stream,  ditch  or  flume, 
any  refuse  from  a  slaughter  house,  slops 
from  an  eating  house  or  saloon  (Mills'  Stats., 
sec.  1376,  Rev.  Stat  sec.  1817)  is  within  the 
police  power  of  the  state,  and  it  is  the  duty 
of  the  courts  to  enforce  it. — ^People  v.  Hupp, 
53  C.  80,  123  P.  651. 

(c)  The  manager  of  a  hotel  or  eating 
house  who  discharges  into  a  running  stream 
the  slops  from  his  premises,  or  other  of- 
fensive matter,  is  within  the  statute,  and 
liable  to  the  penalty  thereby  Imposed. — Id. 

§402.    Liability  for  pollution   of   stream  in 
generaL 

(a)  A  mill  owner  who,  having  acquired 
the  right  to  water  artificially  produced  in 
the  development  of  a  mine,  uses  it  in  con- 
centrating ores,  and  then  discharges  the  tail- 
ings and  slime  impregnated  with  noxious 
and  poisonous  substances  into  a  natural 
stream,  to  the  injury  of  one  who  has  a  prior 
right  to  enjoy  the  waters  of  the  stream  for 
irrigating  his  land,  is,  upon  general  prin- 
ciples and  independent  of  any  statute,  liable 
in  damages,  where  it  appears  that,  by  a 
slight  expenditure  of  time  and  money,  he 
may  impound  the  tailings  and  waste  upon 
his  own  premises. — Humphreys  Tun.  &  Min. 
Co.  V.  Frank,  46  C.  524,  531,  105  P.  1093. 

(b)  A  prior  appropriator  of  a  part  of 
the  water  of  a  stream  for  mining  or  milling 
purposes  has  no  right  to  pollute  the  residue 
as  by  discharging  tailings  from  a  stamp  mill 
into  the  channel,  to  the  prejudice  of  lower 
subsequent  appropriators. — Suffolk  Gold  Min. 
ft  M.  Co.  V.  San  Miguel  Consol.  M.  &  M.  Co., 
9  A.  407,  48  P.  828. 

§403.    Rights  of  subsequent  appropriators. 

(a)  There  may  be  a  valid  appropriation 
even  after  all  the  waters  of  the  stream  in 
its  ordinary  stage  have  been  appropriated. 
Such  last  appropriation  entitles  the  appro- 
priator to  the  use  of  the  water  when  not  re- 
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quired  by  his  seniors,  as  well  as  flood  waters. 
And  he  will  be  as  fully  protected  against  the 
wrongful  pollution  of  the  stream  as  though 
he  were  the  senior  and  only  appropriator. — 
Humphreys  Tun.  &  Min.  Co.  v.  Frank,  46 
C.  624,   632,  106  P.  1093. 

§  404.  Agreement  affecting  right  to  object. 
X  (a)  Defendants  entered  into  a  contract 
with  the  predecessor  of  complainant,  being 
the  owner  of  certain  placer  mines,  whereby, 
in  consideration  of  money  paid  by  defend- 
ants, such  predecessor  released  and  dis- 
charged defendants  from  all  claims  and  de- 
mands which  it  then  had,  or  it  or  its  suc- 
cessors should  have,  on  account  of  any 
slimes,  tailings  or  other  material  which  de- 
fendants had  discharged  or  might  in  the 
future  discharge,  into  the  stream  above  such 
mines  for  a  certain  period.  Held,  that  the 
agreement  granted  to  defendants  an  ease- 
ment to  have  the  slimes  and  tailings  from 
their  mills  flow  through  the  flumes,  pipes, 
sluices  and  reservoirs  upon  the  properties  of 
complainant  below  the  mills  on  said  stream 
for  the  length  of  time  mentioned  in  the 
agreement,  although  complainant  was  a  pur- 
chaser of  the  properties  at  a  sale  of  fore- 
closure under  a  mortgage  given  prior  to  the 
making  of  the  agreement,  defendants  not 
being  parties  to  such  foreclosure. — Schwab 
V.  Smuggler  Union  Mining  Co.,  174  F.  305. 

§  406.    Actions  to  enjoin  poUtttion. 

(a)  Form  of  order  recited  where  the 
upper  mill  was  enjoined  from  allowing  tail- 
ings to  flow  save  and  except  after  defendant 
has  used  necessary  appliances  to  minimize 
the  injury  to  the  lower  mill. — San  Miguel 
Consol.  Gold  M.  Co.  v.  Suffolk  Gold  M.  & 
M.  Co.,  24  C.  468,  52  P.  1027. 

(b)  Defendant  acquired  a  water  right 
by  appropriation  to  the  use  of  placer  mining. 
Subsequently  plaintiffs  grantor  entered  upon 
the  placer  ground  of  defendant  and  con- 
structed a  ditch  below  the  flume  and  dump 
of  the  placer  mine,  into  which  the  water, 
after  its  use  by  defendant,  but  before  it  re- 
turned to  the  stream,  was  turned  and  appro- 
priated to  the  use  of  irrigation.  Defendant 
acquiesced  in  the  action  of  plaintiff's  grantor 
in  appropriating  the  water,  but  with  the 
understanding  and  stipulation  that  he  should 
never  assert  any  legal  right  thereto  and  that 
his  use  of  the  water  should  not  interfere 
with  the  operation  of  the  placer.  Held,  that 
plaintiff  and  his  grantor  were  mere  licensees 
and  acquired  no  such  rights  to  the  use  of 
the  water  as  would  sustain  an  injunction 
against  defendant  to  prevent  the  pollution 
of  the  water  by  turning  the  water  of  another 
creek  into  the  placer  ditch  and  using  it  in 
the  placer  mining.— Fairplay  Hydraulic  Min- 
ing Co.  V.  Weston,  29  C.  126.  67  P.  160. 

(c)  The  complaint  alleged  that  plaintiff 
entered  as  a  homestead  under  the  act  of  con- 
gress certain  lands  described,  168  acres;  that 
60  acres  thereof  were  meadows,  lying  upon 
either  side  of  the  stream  and  not  requiring 
artificial  irrigation;  that  the  lands  "are 
traversed  by  said  Willow  creek,  and  that  by 
entering  the  same,  plaintiff  became  entitled 
to  the  waters  of  said  creek,  flowing  In  its 
natural  channel,  undiminished .  in  quantity, 
except  as  the  same  may  have  been  appro- 


priated by  others  prior  to  the  approprisr 
tion  of  the  same  by  plaintiff."  Then  fol- 
lowed an  averment  that  for  irrigating  the 
parts  of  his  lands  not  included  in  the 
meadows  plaintiff  diverted  the  waters  of  the 
stream  by  a  ditch,  and  had  continuously  so 
used  them,  and  had  obtained  a  statutory 
decree  therefor.  Held,  that,  construed  as  a 
whole,  the  plaintiff  was  not  asserting  merely 
the  rights  of  a  riparian  owner  at  common 
law. — ^Humphreys  Tunnel  &  Min.  Co.  ▼. 
Frank,  46  C.  624,  106  P.  1093. 

Xm.    PXTBUC  WATER  SUPPLY. 

§  406.    Statutory  provisiona. 

(a)  Under  Mills'  Ann.  Stats.,  sec  4403, 
par.  68,  municipalities  may  either  build  their 
own  water  works  or  grant  the  franchise  to  a 
company.  It  may  supply  certain  territory 
by  its  own  works  and  other  territory  through 
the  company.  Consideration  of  the  plan  of 
consolidating  three  municipalities  into  the 
present  city  of  Pueblo  with  special  refer- 
ence to  water  works.  Its  constitutionality 
upheld.— Donahue  v.  Morgan,  24  C.  389,  50 
P.  1038. 

(b)  Mills'  Ann.  Stats.,  sec.  4403,  subd. 
73,  authorizing  a  town  to  take  water  from 
any  stream  or  spring  for  domestic  purposes, 
and  providing  that,  when  the  taking  shall 
materially  interfere  with  the  vested  rights 
of  any  person,  the  town  shall  flrst  obtain 
consent  or  acquire  the  right  by  condemna- 
tion, does  not  give  the  town  the  right  to 
divert  water  for  the  use  of  its  Inhabitants 
superior  to  the  right  of  an  individual  or 
a  farming  community  to  divert  water  for 
domestic  or  other  purposes,  in  the  sense  that 
the  town  may  take  the  water  for  that  pur- 
pose, without  compensation,  from  those  who 
have  previously  appropriated  it  for  the  same 
or  some  other  beneficial  use. — ^Town  of  Ster- 
ling V.  Pawnee  Ditch  Extn.  Co.,  42  C.  421, 
427,  94  P.  339. 

§  407.    Protection  of  water  supply. 

(a)  Towns  and  cities  have  power  by  ordi- 
nance under  Mills'  Ann.  Stats.,  sec  4403  to 
protect  their  water  supply  by  forbidding  nui- 
sances within  five  miles  above  their  limits. — 
City  of  Durango  v.  Chapman,  27  C.  169,  60  P. 
636. 

(b)  The  fact  that  another  municipality 
existed  between  the  nuisance  and  the  com- 
plaining city,  which  intervening  town  had 
no  such  ordinance,  is  no  defense. — Id. 

§408.  Acquisition  of  water  rights  by  mnnid- 
paHty. 
(a)  Rights  acquired  to  the  use  of  water 
for  irrigation,  prior  to  the  adoption  of  our 
state  constitution,  cannot  be  taken  by  a  city 
for  the  domestic  use  of  its  inhabitants,  with- 
out compensation. — Strickler  v.  Colorado 
Springs,  16  C.  61,  26  P.  313. 

§400.    Contracts  between  cities. 

(a)  In  an  action  to  restrain  defendant 
from  interfering  with  plaintifTs  right  to 
take  water  from  defendant's  mains,  evidence 
reviewed  and  held  to  sustain  a  finding  that 
defendant  agreed  to  furnish  water  to  plain- 
tiff free  of  charge,  and  to  plaintifTs  in- 
habitants at  the  same  rate  it  charged  its 
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own  inhabitants,  in  consideration  of  being 
allowed  the  right-of-way -through  plaintifTs 
streets. — Colorado  Springs  v.  Colorado  City, 
42  C.  76,  83,  94  P.  316. 

§  410.    Contracts  between  dty  and  water  com- 
pany. 

(a)  A  water  company's  franchise  re- 
quired a  pressure  of  115  pounds  at  a  speci- 
fied hydrant  With  the  city's  consent,  the 
system  was  changed  from  a  pumping  to  a 
gravity  system,  which  resulted  in  largely  in- 
creasing the  water  supply,  in  case  of  fire  or 
conflagration,  but  reduced  the  pressure  at 
the  ruling  hydrant  to  85  pounds.  The  evi- 
dence showed  that  the  latter  system  fur- 
nished an  abundant  and  much  greater  water 
supply,  which  would  be  equivalent  to  an 
amount  of  water  obtained  at  a  pressure  of 
115  pounds  at  the  ruling  hydrant  in  cases 
of  fire,  and  that  the  city's  officers  had  de 
clined  to  permit  a  return  to  the  pumping 
system.  Held,  that  the  company,  under  the 
conditions,  had  not  violated  its  franchise  by 
permitting  the  pressure  to  decrease  at  the 
ruling  hydrant — City  of  Denver  v.  Denver 
Union  Water  Co.,  41  C.  112,  91  P.  918. 

(b)  Where  a  water  company's  franchise 
fixed  the  rates  for  service,  and  an  ordinance 
conferred  on  the  company  the  privilege  of 
laying  mains  in  streets,  avenues,  alleys,  and 
public  places  of  the  city  "and  additions 
thereto,"  independent  contracts  to  furnish 
water  to  consumers  in  districts  outside  the 
city  at  different  rates  are  neither  abrogated 
nor  affected  by  the  subsequent  incorporation 
of  such  distrtcts  within  the  city  limits.— Id. 

(c)  A  provision  in  a  water  company's 
franchise  authorized  the  city  to  require  the 
company  to  fix  schedule  rates  for  private 
consumers  equivalent  to  the  average  charge 
for  the  same  service  prevailing  in  three  other 
cities.  Held,  that  where  the  water  rates  of 
such  other  cities  are  based  on  such  radically 
different  classifications  and  methods  of  com- 
putation, and  such  a  diversity  of  uses  and 
services,  that  it  is  practically  impossible  to 
ascertain  an  average  schedule  of  such  rates, 
such  ordinance  is  invalid. — Id. 

(d)  Construction  of  contract  between  a 
city  and  a  water  company  as  to  pressure, 
filtering,  accidents  and  other  incidents.— 
Grand  Junction  Water  Co.  v.  Grand  Junc- 
tion, 14  A.  424,  60  P.  196. 

(e)  The  exclusion  of  the  grantor  in  a 
municipal  or  quasi  municipal  grant  or  con- 
tract from  the  right  to  compete  with  the 
grantee  does  not  inhere  in  the  grant  or  con- 
tract, unless  such  exclusion  is  clearly  stipu- 
lated therein,  or  is  necessarily  implied  there- 
from.— ^Town  of  Glenwood  Springs  v.  Glen- 
wood  Light  ft  Power  Co.,  202  P.  678. 

(f)  A  town  granted  to  a  water  company 
the  right  to  construct  and  operate  water- 
works for  a  term  of  years  to  supply  the  town 
and  its  inhabitants  with  water  for  fire, 
domestic  and  other  purposes,  the  right  to 
lay  and  maintain  its  pipes  in  the  streets  and 
alleys  of  the  town  for  this  purpose,  and  the 
exclusive  right  to  furnish  the  town  with 
water  for  public  purposes,  such  as  the  ex- 
tinguishment of  fires,  the  fiushing  of  sewers 
and  the  sprinkling  of  streets,  and  the  town 
agreed  to  pay  stipulated  prices  for  the  water 
for  public  purposes,  to  protect  the  company 


in  its  use  of  the  streets,  in  the  construction 
and  use  of  its  waterworks  and  in  the  collec- 
tion of  its  water  rates.  The  water  company 
accepted  this  grant,  executed  the  contract, 
and  constructed  and  operated  its  waterworks. 
Heldf  that  the  grant  and  contract  did  not 
exclude  the  town  from  the  right  to  construct 
and  operate  waterworks  to  supply  its  inhab- 
itants with  water  for  domestic  and  other 
purposes  in  competition  with  the  company, 
and  an  injunction  restraining  it  from  so  do- 
ing could  not  be  sustained. — Id. 


§411. 


-  Actions. 


(a)  The  franchises  of  a  water  company 
to  which  defendant  succeeded  provided  that, 
after  five  years,  the  city  council  might  re- 
quire the  company  to  fix  schedule  rates  for 
private  consumers  equivalent  to  an  average 
rate  for  the  same  service  prevailing  in  three 
certain  cities.  In  a  suit  to  establish  such 
rate,  it  was  found  impossible  to  determine 
the  average  rate  for  the  same  service  pre- 
vailing in  such  cities,  because  the  charges 
in  each  of  said  cities  were  fixed  on  an  en- 
tirely different  basis.  Held,  that  a  decree 
attempting  to  fix  a  schedule  according  to 
such  average,  in  which  more  than  two-thirds 
of  the  rates  established  were  not  based  on 
the  rates  charged  in  such  cities,  but  were 
the  same  as  the  rates  charged  by  the  water 
company  prior  to  the  institution  of  the  ac- 
tion, was  erroneous. — City  of  Denver  v.  Den- 
ver Union  Water  Co.,  41  C.  94,  91  P.  918. 

(b)  An  action  was  brought  against  a 
water  company  to  establish  a  new  schedule 
of  rates  in  accordance  with  a  franchise  au- 
thorizing the  city  council  to  require  the  com- 
pany to  fix  schedule  rates  for  private  con- 
sumers equivalent  to  the  average  rate  pre- 
vailing in  three  other  cities  for  the  same 
service,  and  the  complaint  charged  that  the 
schedule  fixed  by  the  company  was  not  the 
average  rate  for  the  same  service  prevailing 
in  such  cities,  and  issue  was  joined  thereon. 
Held,  that  a  schedule  of  rates,  not  based  on 
the  average  rate  charged  in  the  cities  in 
question,  but  decreed  as  a  "fair,  just,  and 
reasonable  rate,"  was  erroneous,  as  not  be- 
ing within  the  issues.— Id. 

§  418.    Change  of  system. 

(a)  The  act  of  1893  vests  in  the  cor- 
porate authorities  full  discretion  as  to  the 
mode  of  water  supply,  and  the  fact  that  they 
have  contracted  with  a  water  company  does 
not  debar  from  a  change  of  method  to  operat- 
ing works  of  their  own. — Thomas  v.  Grand 
Junction,  13  A.  80,  56  P.  665. 

§  418.    Purchase  of  plant  by  city. 

(a)  Plaintiff,  the  owner  of  certain  water 
works,  proposed  to  the  City  of  Pueblo  to  pur- 
chase its  plant,  "said  city  to  assume  the  out- 
standing bonded  Indebtedness,"  the  amount 
of  which  was  specified,  the  city  council  to 
accept  the  proposition  "by  resolution,  there- 
upon the  same  shall  become  a  binding  con- 
tract ♦  ♦  ♦  subject  only  to  approval  by 
a  vote  ♦  ♦  ♦  at  a  special  election  called 
for  that  purpose."  The  city,  by  resolution, 
accepted  the  proposition,  with  the  same  pro- 
viso. An  election  was  thereupon  called  and 
held  pursuant  to  the  provisions  of  the  stat- 
ute (Rev.  Stat,  sees.  6803-6816);  the  propo- 
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sitlon  was  approved,  and  the  transaction  was 
conclnded,  and  a  deed  executed,  some  three 
months  after  the.  acceptance  of  the  proposi- 
tion by  the  city.  Meantime,  interest  had 
accrued  upon  the  bonded  indebtedness,  and 
it  was  claimed  by  plaintiff  that  by  the  reso- 
lution of  the  city  council  accepting  the  propo- 
sition of  sale,  the  city  became  the  equitable 
owner  of  the  plant  and  was  therefore  subject 
to  the  ordinary  incidents  and  burdens  of  that 
relation,  and  liable  for  the  interest  subse- 
quently accruing  upon  the  bonded  indebted- 
ness. Held,  that  the  proposition  of  sale, 
and  the  acceptance  thereof,  were  preliminary 
and  provisional  merely,  made  in  contempla- 
tion of  the  provisions  of  the  statute  under 
which  the  matter  was  submitted  to  the  peo- 
ple, that  the  provisions  of  the  statute  en- 
tered into  and  became  part  of  the  project, 
that  nothing  was  or  could  be  concluded  until 
these  were  complied  with,  and  that  no  title, 
legal  or  equitable,  passed  to  the  city  until 
the  conveyanee  was  executed  and  possession 
delivered;  that,  therefore,  defendant  was  not 
liable  for  interest  accruing  prior  to  such  con- 
veyance and  delivery. — ^Pueblo  Water  Co.  v. 
City  of  Pueblo,  25  A.  554,  139  P.  1126. 

§414.  Actions  to  restrain  enforcement  of 
ordinance  prescribing  rates, 
(a)  The  complaint  in  an  action  by  a 
water  company  against  a  city  to  restrain  the 
latter  from  enforcing  an  ordinance  prescrib- 
ing rates  for  the  use  of  water,  on  the  ground 
that  it  impairs  a  contract  between  the  par- 
ties that  the  rates  to  be  fixed  should  not  be 
less  than  prices  for  such  water  supply  in 
other  towns  in  the  state  similarly  situated, 
must  clearly  show  a  substantial  difference 
between  the  rates  as  fixed  and  as  they  should 
be  fixed.  A  mere  general  allegation  of  want 
of  correspondence  of  the  schedule  rates  with 
the  agreed  standard  will  not  suffice. — ^Lead- 
ville  Water  Co.  v.  Leadville,  22  C.  297,  45  P. 
362. 

§  415.    Validity  of  water  bonds. 

(a)  Under  Mills'  Ann.  State.,  sec.  4403, 
subd.  6,  authorizing  towns  to  incur  a  debt 
for  the  construction  of  water  works,  and 
requiring  the  debt  to  be  authorized  by  ordi- 
nance providing  for  the  levy  of  a  tax  suffi- 
cient to  pay  it  with  Interest,  and  providing 
that  such  debt  shall  mature  in  not  less  than 
10  nor  more  than  15  years,  bonds  payable 
on  demand,  issued  under  an  ordinance  which 
did  not  provide  for  any  levy,  were  Invalid 
in  the  hands  of  a  bona  fide  purchaser  for 
value,  notwithstanding  a  recital  in  the  bonds 
that  they  were  Issued  in  compliance  with 
law.— Sauer  v.  Town  of  Glllett,  20  A.  365, 
78  P.  1068. 

XIV.     APPROPRIATIONS  FOR  INDIAN 
TRIBES. 

§416.    In  general. 

(a)  Where  an  irrigation  project  was  con- 
structed by  the  government  for  the  benefit  of 
lands  allotted  in  severalty  to  the  Ute  Indians, 
in  pursuance  of  its  right  to  manage  and  con- 
trol them,  the  water  was  not  subject  to  ap- 
propriation to  irrigate  lands  within  the  res- 
ervation entered  by  a  citizen,  since  the  acts 
of  Congress  and  pf  the  state  Assembly  relat- 


ing to  appropriations  of  water  for  irrigating 
lands  were  made  for  and  are  applicable  only 
to  cases  arising  between  citizens,  and  have 
no  application  to  the  case  in  which  water  is 
appropriated  to  a  public  use  by  the  govern- 
ment in  the  exercise  of  its  sovereign  author- 
ity over  the  Indian  tribes. — ^United  States  v. 
Morrison,  203  F.  364. 

(b)  Within  the  limits  of  the  Ute  Indian 
reservation  respondent  took  up  a  tract  which 
had  not  been  awarded  to  the  Indians  in  sever- 
alty by  the  allotment  act  of  1880,  proceeding 
under  the  Desert  Land  Law,  act  of  March  3, 
1877,  c  107, 19  Stat  377  (U.  S.  Comp.  St  1901, 
p.  1548)  and  the  Homestead  Act,  act  May  20, 
1862,  c.  75,  12  Stat.  392.  Held,  that  the  agent 
in  charge  of  the  Indians  had  no  authority  to 
give  the  respondent  the  right  to  take  water 
from  a  ditch  constructed  by  the  government 
for  the  benefit  of  the  Indians,  and  the  gov- 
ernment was  not  bound  by  anything  said  or 
done  by  the  agent  in  its  behalf. — Id. 

(c)  Under  the  act  of  June  15, 1880,  c.  223, 
21  Stat  199,  allotting  lands  in  severalty 
among  the  Ute  Indians,  and  providing  that 
the  lands  so  granted  should  not  be  subject  to 
alienation  for  a  term  of  years,  the  Indians 
had  no  power  to  give  or  grant  to  another  the 
right  to  take  water  from  an  irrigation  ditch 
constructed  by  the  government  for  the  b^iefit 
of  the  Indians. — Id. 

WATS. 

Obligation  of  master  to  keep  in  safe  condi- 
tion, see  "Master  and  Servant"  sec  32. 

WATS  OF  NEGESSITT. 

See  "Easements,"  sec  9. 

WEAPONS. 

§  1.    In  general. 

As  element  of  assault  to  kill,  see  "Homicide," 
sec  20. 

§  1.    In  genertL 

(a)  Sec.  1364,  3  Mills'  Ann.  Stats.,  makes 
it  the  duty  of  police  officers  to  search  all  per- 
sons suspected  of  carrying  concealed  weapons 
in  violation  of  law,  and  justifies  such  search 
upon  information  without  warrant,  and  in 
a  prosecution  of  a  defendant  for  assaulting 
an  officer,  defendant  cannot  question  the  con- 
stitutionality of  said  statute.— Ready  v.  Peo- 
ple, 32  C.  57,  74  P.  892. 

(b)  In  a  prosecution  of  defendant  for 
making  an  assault  upon  an  officer,  evidence 
that  the  officer  had  been  told  that  defend- 
ant had  a  pistol  was  admissible  to  show  the 
officer's  authority  to  search  defendant  for 
concealed  weapons. — Id. 

(c)- Under  sec.  1364,  3  Mills'  Ann.  Stats., 
providing  that  all  concealed  weapons  taken 
from  parties  carrying  the  same  in  violation 
of  the  statute  shall  be  forfeited  to  the 
county,  it  is  not  necessary  that  the  party 
from  whom  such  weapon  is  taken  should 
be  convicted  of  the  crime  of  unlawfully 
carrying  concealed  weapons  before  such 
weapon  becomes  forfeited,  but  it  becomes 
forfeited  iminediately  upon  bein^  taken,  aQ4 


Digitized  by 


Google 


4081 


WEAPONS— WILLS 


4082 


in  aa  action  by  such  party  against  a  sheriff 
to  recover  a  pistol  taken  from  him  the 
sheriff  may  show  in  defense  that  the  pistol 
at  the  time  it  was  taken  was  being  carried 
concealed  upon  plaintifTs  person  in  violation 
of  the  statute,  although  no  criminal  charge 
was  preferred  against  plaintiff  for  unlawfully 
carrying  concealed  weapons. — McGonathy  v. 
Deck,  34  C.  461,  83  P.  135. 

WEIGHT. 

See  "Weight  and  Sufficiency  of  Evidence," 

under  various  subjects. 
Of  evidence,  in  murder  cases,  see  "Homicide," 

VI  (B). 
Of   evidence   in   actions   of   ejectment,   see 

"Ejectment,"  sec  29. 

WEIGHTS  AND  MEAST7BES. 

§  1.    Unconsiiiuiionality  of  statute. 

§  1.    Unconstitutionality  of  statute. 

(a)  The  proposed  measure,  relating  to 
the  subject  of  weighing  coal  at  mines,  as 
the  same  was  submitted  for  the  opinion  of 
the  supreme  court,  is  unconstitutional. — 
House  Bill  No.  10,  In  re,  15  C.  600,  26  P.  824. 

WILLS. 

I.  Testamentaby  Capacitt  and  Natxtbb  and 

Extent  of  Power. 
§   1.    Restrictions  as  to  married  women, 
§   2.     Testamentary  capacity  in  general, 
i   3.    Contracts  to  devise  or  hequeath, 
I   4.    Evidence  of  testamentary  capacity. 

II.  Requisites,  Validity,   Fobm  and  Con- 

tents. 

(a)  contents  and  execution  in  general. 

§  5.  Validity  and  sufficiency  of  provisions 
of  toill  in  general. 

§   6.    Unjust  or  unnatural  disposition. 

§  7.  Appointment  of  executor,  and  suc- 
cessors. 

8   8.    Separate  instruments. 

§  9.  Attestation  and  subscription  by  wit- 
nesses. 

$  10.    Competency  of  witnesses. 

§  11.    Request  to  witnesses. 

(b)  undue  influence  and  fraud. 

§  12.  Undue  influence — personal  or  confi- 
dential relations. 

§  13.    Evidence — scope. 

§14.    Presumptions    and    burden    of 

proof. 

§  15.    Admissibility  in  general. 

§  16.    Weight  and  sufficiency. 

(C)      REVOCATION  AND  REVIVAL. 

§  17.    Cancellation  or  obliteration. 

§  18.  Revocation  by  operation  of  law  in 
general. 

§  19.    Marriage  and  birth  of  issue. 

§  20.  Disposition  of  property  or  other  al- 
teration of  estate. 

ni.    Probate,  Establishment  and  Annul- 
ment, 
(a)     pbobate  and  bevocation  in  general. 
§21.    Serrate  in^ruments,  as  one  will. 


§  22.    Revocation  of  probate. 

§  23.    Prosecutions  for  failure  to  offer  will 

for  probate. 
§24.    Actions   to   establish  or  determine 

validity. 
§  26.    Probate  or  establishment  of  lost  or 

destroyed  wills. 
§26.    Probate  or  record  of  foreign  wills. 

(b)     jxtrisdiction,    parties,    pleading    and 
process. 
§  27.    Jurisdiction  of  probate  proceedings. 
§  28.    Parties, 

§  29.    Pleadings  and  objections. 
§  30.    Citation  or  other  process  in  probate 
court. 

(C)      EVIDENCE. 

§  31.    Presumptions  and  burden  of  proof. 

§32.    Admissibility. 

§  33,    Declarations  of  testator  as  to 

execution  or  revocation. 
§  34.    Weight  and  sufficiency. 
§  85.    — r-  Testimony    of    attesting    wiU 

nesses. 

(d)  hearing    or   trial    and    DETERMINATION. 

§36.  Bcope  of  inquiry  and  powers  of 
court. 

§  37.    Reception  of  evidence. 

§  38.    Questions  for  jury  in  general. 

§  39.    Direction  of  verdict. 

§  40.    Instructions,  testamentary  capacity. 

§41.  Execution  and  validity  in  gen- 
eral. 

§42.  Decision  and  findings  by  court  or 
jury. 

§  43.    Opening  fir  vacating  judgment. 

§  44.  Waiver  and  correction  of  irregulari- 
ties and  errors. 

§  45.    Operation  and  effect  of  probate. 

§  46.    Foreign  probate  or  judgment. 

(e)  review. 

§  47.  Trial  of  cause  anew  on  appeal  from 
probate  court. 

f  48.    Evidence. 

§49.  Determination  and  disposition  of 
cause  on  appeal  from  probate 
court. 

§  50.  Proceedings  after  appeal  to,  and  re- 
mand by  the  supreme  court. 

§61.  Liabilities  on  bonds  and  other  se- 
curities. 

IV.    Construction. 

§  52.    Intention  of  testator. 

5  53,    Ascertainment  from  words  of 

will. 

§  54.  Construction  in  favor  of  instrument, 
validity  in  general. 

§55.  Language  of  instrument,  supplying 
words  omitted. 

§  56.    Separate  clauses  or  parts. 

§  57.    Construction  as  a  whole. 

§68.  Repugnant  and  conflicting  pro- 
visions. 

§59.    Partial  invalidity. 

§60.    Writings  referred  to  in  will. 

§61.  Shares  or  portions  and  division  of 
estate  in  general. 

§  62.    Description  of  property. 

§63.  Vaiure  of  estates  and  interests 
created. 

§64.    Actions  to  construe  wills. 
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V.  Rights  and  Liabilities  of  Devisees  and 
Legatees. 

§  66.  Rents  and  profits,  income,  and  ac- 
cumulations, 

§66.  Time  of  accrual  of  right  to  devise 
or  legacy. 

I  67.    Interest  on  legacies. 

§68.  Conveyance  of  property  by  devisees 
or  legatees. 

1 69.    Specific  and  demonstrative  bequests. 

%  70.    Ademption. 

§  71.    Election. 

172.    Time  for  making  election. 

§73.  Acts  constituting  election,  in  gen- 
eral. 

§  74.    Operation  and  effect. 

§  76.  Charge  on  property  of  estate  in  gen- 
eral. 

§  76.  Testamentary  provisions  as  to  fail- 
ure of  devises  or  bequests. 

See  "Descent  and  Distribution." 

Trial  of  contest,  by  jury,  see  "Jury,"  sec  8. 

Construction  of  as  to  perpetuities,  see  "Per- 
petuities," sec.  1. 

Validity  of  cannot  be  questioned  in  action  to 
quiet  title,  see  "Quieting  TiUe,"  sec  1. 

Limitation  of  remainders,  see, "Remainders," 
sec  1. 

Competency  of  parties  to  will  contest  as  wit- 
nesses, see  "Witnesses,"  sec.  19. 

L    TESTAMENTARY  CAPACITY  AlfD  NA- 
TURE AND  EXTENT  OF  POWER. 

§  1.    Restrictions  as  to  married  women. 

(a)  At  common  law  a  feme  covert  was 
incapable  of  disposing  of  a  freehold  estate 
by  will.— Mitchell  v.  Hughes,  3  A.  43,  82  P. 
186. 

(b)  A  married  woman  is,  as  against  her 
husband,  under  disability  to  dispose  of  more 
than  one-half  of  her  estate  by  will. — Id. 

§11.    Testamentary  capacity  in  generaL 

(a)  The  testator  must  be  capable  of  un- 
derstanding why  the  bequests  set  down  in 
the  will  are  made,  and  others  withheld;  he 
must  apply  to  the  making  of  his  will,  the 
memory  and  reasoning  faculties  of  one  pos- 
sessed of  a  sound  mind. — ^Lehman  v.  Linden- 
meyer,  48  C.  306,  109  P.  966. 

§8.    Contracts  to  devise  or  bequeath. 

(a)  A  contract  to  make  a  will  or  be- 
quest, if  upon  consideration  and  without 
surprise,  imposition  or  fraud,  is  a  valid  con- 
tract, and  may  be  specifically  enforced  in 
equity.  That  the  beneficiary  in  the  contract 
is,  by  his  or  her  parent  submitted  to  the  cus- 
tody and  nurture  of  the  promisor,  is  a  suf- 
ficient consideration.  No  valuation  can  be 
placed  upon  the  society,  companionship  and 
filial  obedience  of  a  child  towards  its  foster 
parent,  or  the  sacrifice  which  the  parent 
makes,  in  the  surrender  of  his  child;  there- 
fore the  courts  will  not  inquire  as  to  the 
adequacy  of  the  consideration  where  the 
promisor  has  received  and  enjoyed  that  to 
which,  under  the  contract,  he  became  en- 
UUed.— Oles  v.  Wilson,  67  C.  246,  141  P.  489. 

§4.    Evidence  of  testamentary  capacity. 

(a)  The  testamentary  capacity  of  a  tes- 
Jbator  at  the  iime  of  making  a  will  can  only 


be  ascertained  by  taking^  into  consideration 
the  direct  proof  and  all  collateral  and  rela- 
tive facts  and  surrounding  circumstances 
that  tend  to  throw  light  upon  the  mental 
capacity  of  the  testator  at  that  time,  and 
from  which  inferences  might  be  drawn  and 
presumptions  raised  as  to  whether  or  not 
he  was  mentally  capable  of  making  a  will, 
and  whether  the  disposition  made  of  his 
property  was  consistent  with  his  situation 
and  in  accordance  with  his  privately  ex- 
pressed wishes  and  intentions,  and  such  as 
he  would  naturally  make  under  the  circum- 
stances, or  adopt  or  acquiesce  in,  if  not 
wholly  deprived  of  consciousness. — Shapter's 
Estate,  In  re,  36  C.  678,  86  P.  688. 

(b)  That  the  disposition  made  by  a  testa- 
trix, of  her  property,  is  consistent  with  her 
situation,  and  in  congruity  with  her  affec- 
tions and  previous  declarations,  is  of  no 
small  force  as  to  testamentary  capacity. — 
Hayes'  Estate,  In  re,  66  C.  340,  136  P.  449. 

(c)  The  fact  that  after  the  execution  of 
the  will  the  testatrix,  in  person  and  alone, 
carried  it  to  a  bank,  and  left  it  upon  de- 
posit with  instructions  as  to  what  should 
be  done  with  it,  and  that  on  a  former  occa- 
sion, when  she  was  out  of  the  presence  of 
the  principal  beneficiaries,  and  at  a  long  dis- 
tance from  their  residence,  she  had  made 
a  will  containing  substantially  the  same  be- 
quests in  their  favor  was  held  of  special 
importance. — Id. 

(d)  Where  contestants  of  a  will  alleged 
that  the  testator  was  of  unsound  mind  and 
had  been  unable  to  transact  business  for 
years  prior  to  the  execution  of  the  testament, 
letters  of  the  deceased  written  during  that 
period  are  admissible  upon  such  issue. — 
Bumham  v.  Grant,  24  A.  131,  134  P.  264. 

n.    REQUISITES,   VALIDITY,   FORM   AND 
CONTENJS. 

(A)     CONTENTS  AND  EXECUTION  IN 
GENERAL. 

§  6.  Validity  and  sufficiency!  of  provisions'  of 
will  in  general 
(a)  The  wisdom,  justice,  or  propriety  of 
the  will,  is  not  for  the  courts — it  is  sufficient 
if  the  forms  of  the  law  are  observed  at  a 
time  when  the  testator  is  of  sound  and  dis- 
posing mind  and  memory. — ^Hayes'  Estate, 
In  re,  66  C.  340,  136  P.  449. 

§6.    Unjust  or  unnatural  disposition. 

(a)  A  will  whereby  the  testator  left  his 
entire  property  to  his  second  wife  with  a 
request  that  she  should  at  her  death  give 
the  same  to  their  two  minor  children  will 
not  be  held  unnatural  because  it  excluded 
the  children  of  a  former  marriage,  one  of 
whom  had  been  a  cripple  from  infancy, 
where  it  does  not  appear  that  the  infirmity 
in  any  respect  incapacitated  her  from  earn- 
ing a  livelihood  and  it  does  appear  that  she 
had  been  married,  and  where  the  recitals 
of  the  will  which  were  uncontradicted  gave 
as  the  reasons  for  not  making  any  provision 
for  any  of  the  children  by  the  first  marriage, 
that  the  testator  had  already  made  ample 
provision  for  all  except  one  daughter  (the 
alleged  cripple)  and  that  as  to  her  she  had 
been  a  source  of  mjicb  annoyance  to  him 
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during  all  her  life  and  that  he  had  already 
given  to  her  mother  property  which  he  ex- 
pected her  hy  her  will  to  give  to  the  said 
daughter.— Shell's  Estate,  In  re»  28  C.  167,  63 
P.  413. 

(h)  The  testator  may,  if  it  is  his  pleas- 
ure, leave  his  whole  estate  to  strangers. 
Neither  courts  tior  juries  should  reject  a 
will  merely  hecause  not  in  accordance  with 
their  ideas  of  justice  or  propriety. — Carey's 
Estate,  In  re,  56  C.  77,  136  P.  1175. 

(c)  A  testator  is  under  no  duty  to  pro- 
vide for  collateral  relatives.  ESven  the 
parent  may  disinherit  a  child. — Bumham  v. 
Grant,  24  A.  131,  134  P.  254. 

§  7.  Appointment  of  executor  and  successors, 
(a)  It  seems  that  where  the  will  directs 
that  if  the  executor  named  dies,  another 
shall  be  his  successor,  the  one  so  designated 
is  executor  by  substitution,  and  not  a  mere 
administrator  de  bonis  non.  No  rule  of  law 
prevents  a  testator  from  providing  a  system 
for  the  selection  of  a  successor  to  the  execu- 
tor named  in  his  will.  He  may  provide  con- 
ditional, limited,  or  substituted  executors, 
in  case  of  vacancy,  conferring  upon  them  the 
same  powers  as  conferred  upon  those  first 
designated. — Tuckerman  v.  Currier,  64  C.  25, 
129  P.  210. 

§  8.    Separate  instruments. 

(a)  Testator  devised  his  estate  to  trus- 
tees to  hold  for  a  time  in  trust  for  the 
legatee,  with  provisions  for  succession  and 
remainder  in  the  event  of  the  death  of  the 
legatee;  and,  by  a  second  will,  devises  the 
same  property  to  the  same  party  named  as 
beneficiary  in  the  first  will,  with  the  qualifi- 
cation that  she  takes  it  according  to  the 
conditions  of  a  previous  will.  Only  the  two 
wills  were  found,  the  former  one  being  in  the 
hands  of  one  of  the  executors.  Heldj  that, 
instead  of  the  latter  will  being  inconsistent 
with  the  former,  the  previous  will  is  a  neces- 
sary adjunct  to  the  latter  one  for  the  pur- 
pose of  determining  the  character  of  the 
estate  to  be  vested  in  the  legatee  and  the 
condition  upon  which  it  would  become  ab- 
solute, and  therefore  the  two  should  be  ad- 
mitted to  probate  as  one  will.^Whitney  v. 
Hanington,  36  C.  407,  417,  86  P.  84. 

§  9.    Attestation  and  subscription  by  witnesses. 

(a)  The  fact  that  subscribing  witnesses 
signed  the  will  before  the  testator  signed  it, 
does  not  invalidate  the  will. — Shapter's  Es- 
tate, In  re,  35  C.  578,  85  P.  688. 

(b)  Witnesses  attesting  a  will  in  the 
presence  of  the  testator  Impliedly  state  that 
the  testator  is  of  sound  mind  and  competent 
to  make  a  will. — Id. 

(c)  "Attested,"  in  the  statute  of  Wills, 
imports  the  mental  act  of  observing  the 
testator's  signature,  and  the  manual  act  of 
subscribing  it  in  the  testator's  presence. — 
International  Trust  Co.  v.  Anthony,  45  C. 
474.  101  P.  781. 

(d)  A  codicil,  the  execution  of  which  was 
witnessed  by  two  witnesses,  one  of  whom 
subscribed  it  in  the  testator's  presence  and 
the  other  at  a  later  day,  and  not  in  his 
presence,  will  be  reject^. — Id. 

(e)  Under  Mills'  Stats.,  sec  4670,  the  will, 
and  not  the  signature,  is  the  subject  of  the 


testator's  acknowledgment — Carey's  Estate, 
In  re,  56  C.  77,  136  P.  1175. 

(f)  If  in  the  act  of  attesting  the  will 
the  witnesses  are  where  the  testator  can  see 
them  if  he  desires,  they  are  in  his  presence 
within  the  meaning  of  the  statute.  (Mills'. 
Stats.,  Rev.  Sup.,  4664;  Rev.  Stat,  sec.  7071). 
— Burnham  v.  Grant,  24  A.  131,  134  P.  254. 

§  10.    Competency  of  witnesses. 

(a)  The  competency  of  the  attesting  wit- 
nesses to  a  will  is  not  controlled  by  the  com- 
mon law,  but  by  our  statutes.  Under  Rev. 
Stat.,  sec.  7074,  a  legatee  is  competent  as 
an  attesting  witness;  but  unless  sufficiently 
attested  by  other  competent  witnesses,  the 
will  is  void  as  to  his  legacy. — White  v. 
Bower,  66  C.  575,  136  P.  1053. 

(b)  The  phrase  "Credible  Witnesses,"  as 
used  in  Rev.  Stat,  sec.  7071,  means  witnesses 
competent  in  law  to  establish  the  will. — 
Id. 

(c)  The  wife  of  a  legatee  is  a  competent 
attesting  witness  (Rev.  Stat.,  sec.  7267) 
when  examined  for  him  and  with  his  con- 
sent. She  is  not  disqualified  by  Rev.  Stat, 
sec.  7274.— Id. 

§11.    Request  to  witnesses. 

(a)  There  is  no  requirement  in  the  statp 
ute  (Rev.  Stat.,  sec.  7071)  that  the  testator 
should  request  the  witnesses  to  attest  the 
will.— Bumham  v.  Grant,  24  A.  131,  134  P. 
264. 

(B)  UNDUE  INFLUENCE,  AND  FRAUD. 

§  1^    Undue  influence— personal  or  confidential 
relations. 

(a)  The  fact  that  the  proponent  of  and 
beneficiary  under  a  will  was  the  cousin, 
friend,  nurse,  and  business  partner  of  testa- 
trix, did  not  give  rise  to  a  fiduciary  relation 
between  them. — Snodgrass  v.  Smith,  42  C. 
60,  94  P.  312. 

(b)  An  intimate  personal  friend  of  the 
testator,  does  not  merely  by  reason  of  such 
intimacy  stand  in  fiduciary  relations  to  the 
testator. — Hayes'  Estate,  In  re,  55  C.  340, 
135  P.  449. 

§  13.    Evidence — scope. 

(a)  In  a  contest  of  the  probate  of  a  will 
the  intrinsic  character  of  the  will  itself  may 
be  considered  as  evidence  showing  that  it 
was  unnatural,  and  extrinsic  evidence  to 
that  effect  may  also  be  admitted. — Shell's 
Estate,  In. re,  28  C.  167,  63  P.  413. 

(b)  Where  undue  infiuence  is  alleged,  it 
is  proper  to  charge  the  jury  to  consider 
the  age,  and  the  physical  and  mental  condi- 
tion of  the  testator,  together  with  the  cir- 
icumstances  surrounding  him;  also  to  in- 
struct that,  while  it  is  not  sufficient  to  in- 
validate a  will  that  it  does  not  accord  with 
our  conception  of  justice,  yet  that  the  will 
is  contrary  to  natural  justice  may  be  taken 
into  account. — Lehman  v.  Lindenmeyer,  48 
C.  305,  109  P.  956. 

§14.    Presumptions  and  burden  of  proof. 

(a)  In  the  contest  of  a  will  undue  in- 
fiuence cannot  be  inferred  from  motive  and 
opportunity  alone,  but  there  must  be  some 
testimony,  either  direct  or  circumstantial 
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to  show  that  undue  influence  not  only 
existed*  but  that  it  was  exercised  with  re- 
spect to  the  making  of  the  will. — Shell's 
Estate,  In  re,  28  C.  167,  63  P.  413. 

(b)  The  existence  of  an  opportunity  to 
exert  undue  influence  over  a  testator,  in  it- 
self creates  no  presumption  against  his  will. 
— Snodgrass  v.  Smith,  42  C.  60,  65,  94  P.  312. 

(c)  The  burden  of  proof  is  primarily 
upon  the  proponent  of  a  will  to  show  its 
execution  in  accordance  with  the  require- 
ments of  law,  and  that  the  instrument  is  the 
free  and  Yoluntary  act  of  the  testator;  and, 
likewise,  the  burden  of  showing  undue  in- 
fluence is  upon  the  one  who  asserts  it. — Id. 

§  16.    Admissibility  in  general. 

(a)  In  a  contest  of  the  probate  of  a  will 
on  the  ground  of  undue  influence  evidence  of 
undue  influence  by  proponent  over  the  testa- 
tor generally  or  in  other  matters  than  the 
execution  of  the  will  in  order  to  be  ad- 
missible must  be  connected  with  direct  or 
circumstantial  evidence  tending  to  prove 
that  undue  influence  existed  and  that  it  was 
exercised  at  the  time  the  will  was  executed. 
—Shell's  Estate,  In  re,  28  C.  167,  63  P.  413. 

(b)  In  a  contest  of  the  probate  of  a  will 
on  the  ground  of  undue  influence,  evidence 
that  while  the  testator  was  living  with  his 
flrst  wife  and  about  sixteen  years  before  the 
execution  of  the  will,  proponent  entered  the 
family  circle  and  by  her  machinations 
brought  about  an  estrangement  between  tes- 
tator and  his  wife  which  led  to  a  divorce 
and  a  few  years  later  to  a  marriage  between 
testator  and  proponent  is  too  remote  to  be 
admitted  as  tending  to  prove  undue  influence 
in  the  execution  of  the  will. — Id. 

§16.    Weight  and  sufficiency. 

(a)  Where  in  the  contest  of  a  will  the 
only  evidence  tending  to  show  undue  in- 
fluence was  testimony  that  proponent,  the 
widow  and  sole  legatee,  objected  to  the  tes- 
tator's children  by  a  former  marriage  visit- 
ing him  and  that  he  had  given  as  a  reason 
for  not  visiting  them  that  his  wife  would 
not  let  him  and  that  he  had  said  if  it  was 
to  do  over  he  would  not  marry  proponent, 
the  evidence  wholly  fails  to  show  any  undue 
influence  with  respect  to  the  making  of  the 
will  and  was  insufficient  to  submit  the  issue 
to  the  jury. — Shell's  Estate,  In  re,  28  C.  167, 
63  P.  413. 

(b)  The  acts  of  friendship  and  kindness 
performed  by  one  neighbor  to  another  are 
not  to  be  stigmatized  as  undue  influence. — 
Carey's  Estate,  In  re,  56  C.  77,  136  P.  1175. 

(C)     REVOCATION  AND  REVIVAL. 

§  17.    Cancellation  or  obliteration. 

(a)  Under  the  Colorado  statutes,  2  Mills' 
Ann.  Stats.,  sec.  4655,  providing  how  wills 
may  be  revoked,  where  a  testator  drew  pen 
marks  through  her  signature  to  a  will,  at 
same  time  calling  upon  persons  present  to 
witness  that  she  destroyed  the  will,  stating 
that  she  thereby  revoked  the  will,  it  was 
such  obliteration  in  contemplation  of  the 
statute  as  would  amount  to  a  revocation  al- 
though the  name  was  still  legible. — Glass 
y,  Scptt,  14  A.  377;  60  P,  l»e. 


§  18.    Revocation  by  operation  of  law  in  gen- 
eraL 

(a)  The  will  of  a  testator  made  no  pro- 
vision for  his  widow  nor  for  a  child  bom 
after  his  death,  nor  did  it  manifest  an  in- 
tention to  disinherit  the  latter.  The  widow 
renounced  under  the  will,  and  elected  to  take 
under  the  statute.  Held,  that  the  effect  of 
such  election  and  the  birth  of  the  child, 
though  not  revoking  the  will,  rendered  its 
devises  and  legacies  nugatory,  and  the  wife 
and  child  each  became  entitled  to  one-half 
of  the  property  under  the  Colorado  statute. 
— ^Hobson  V.  Hobson,  40  C.  332,  91  P.  929. 

§  19.    Marriage  and  birth  of  issue. 

(a)  At  common  law  marriage  and  the 
birth  of  an  heir  operated  to  revoke  a  will. 
Marriage,  although  without  issue,  operates 
In  this  state  to  revoke  a  will. — Scherrer  v. 
Brown,  21  C.  481,  42  P.  668;  Brown  v. 
Scherrer,  6  A.  265,  38  P.  427. 

§80.  Disposition  of  property  or  other  altera- 
tion of  estate, 
(a)  Where  a  will  devised  real  estate  in 
fee,  a  subsequent  conveyance  of  the  real 
estate  to  the  devisee  in  trust  for  the  bene- 
flt  of  the  devisor,  did  not  revoke  the  will, 
and,  at  the  death  of  the  devisor,  all  the 
title  which  he  had  to  the  land  devised,  both 
legal  and  equitable,  passed  to  the  devisee. — 
Woodward  v.  Woodwtfrd,  33  C.  457,  81  P. 
322. 

m.    PROBATE,  ESTABLISHMENT  AND 
ANNUXlfENT. 

(A)     PROBATE  AND  REVOCATION  IN 
GENERAL. 

§  81.    Separate  instruments,  as  one  will. 

(a)  Two  instruments,  each  purporting  to 
be  the  last  will  of  the  decedent,  may  be  ad- 
mitted to  probate  as  forming  together  one 
last  will  and  testament,  unless  the  circum- 
stances under  which  the  last  will  was  made 
•prohibit  such  a  condition,  or  the  conditions 
of  the  two  wills  are  so  repugnant  and  incon- 
sistent that  they  may  not  stand  together. — 
Whitney  v.  Hanlngton,  36  C.  407,  85  P.  84. 

§29.    Revocation  of  probate. 

(a)  A  court  of  equity  will  not  entertain 
jurisdiction  to  set  aside  the  probate  of  a 
will  unless  some  special  and  exceptional  cir- 
cumstances be  averred  which  warrant  the 
interference. — Mitchell  v.  Hughes,  3  A.  43, 
32  P.  185. 

§  28.  Prosecutions  for  failure  to  offer  will  for 
probate, 
(a)  A  judgment  of  conviction  under  Rev. 
Stat.,  sec.  7080,  imposing  a  flne  and  com- 
mitting the  accused  to  jail,  cannot  be  sup- 
ported where  no  evidence  was  produced  that 
the  alleged  testator  ever  made  a  will,  or  if 
so,  that  it  ever  came  to  the  hands  of  the 
accused.— Walch  v.  Orrell,  53  C.  361,  127  P. 
141;  see  Coulter  v.  People,  53  C.  40,  123  P. 
647. 

§84.    Actions     to     establish     or     determine 
validity, 
(a)     The  executor  of  a  will  is  a  party  to 
a  will  contest,  and,  therefore,  not  a  compe- 
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tent  witness,  under  2  Mills'  Ann.  Stats.,  sec. 
4816,  providing  that  no  party  to  any  civil 
action  or  person  directly  interested  in  the 
event  thereof  shall  testify  when  any  adverse 
party  sues  or  defends  as  executor  or  ad- 
ministrator.— Shapter's  Estate,  In  re,  35  C. 
578.  85  P.  688. 

(b)  The  invalidity  of  a  will  may  be  as- 
serted by  the  heirs  at  law  of  the  husband. — 
Wolfe  V.  Mueller,  46  C.  335,  104  P.  487. 

§86.  Probate  or  establishment  of  lost  or 
destroyed  wills, 
(a)  Under  G.  S.,  sec.  3501,  to  entitle  the 
contents  of  a  lost  or  destroyed  will  to  pro- 
bate and  record,  the  execution  of  the  will 
must  be  established  as  in  other  cases — the 
will  must  be  shown  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator, 
and  the  will  as  an  entirety  must  be  estab- 
lished by  at  least  two  witnesses. — Todd  v. 
Rennick,  13  C.  546,  22  P.  898. 

§  86.    Probate  or  record  of  foreign  wills. 

(a)  A  will  admitted  to  probate  In  the 
court  of  another  state  is,  on  the  presenta- 
tion of  the  duly  certified  record  thereof,  en- 
titled to  be  admitted  to  probate  in  this  state, 
and  letters  may  issue  thereon  as  in  other 
cases.  The  probate  and  record,  under  such 
circumstances,  would  seem  to  be  mandatory; 
but  the  court  is  invested  with  discretion  in 
the  matter  of  issuing  letters,  so  as  to  secure 
the  administration  of  the  estate  according 
to  the  will  of  the  deceased,  with  due  regard 
to  local  creditors. — Corrigan  v.  Jones,  14  C. 
311,  23  P.  913. 

(B)      JURISDICTION,   PARTIES,  PLEAD- 
ING AND  PROCESS. 

§87.    Jurisdiction  of  probate  proceedings. 

(a)  A  will  should  be  probated  in  the 
jurisdiction  of  the  testator's  last  domicile; 
but  in  admitting  a  will  to  probate  the  court 
must  be  presumed  prima  facie  to  base  its 
adjudication  respecting  the  last  domicile 
upon  sufficient  evidence;  and,  under  such 
circumstances,  the  probate  and  record  there- 
of can  only  be  questioned  by  some  appellate 
or  direct  proceeding. — Corrigan  v.  Jones,  14 
C.  311,  23  P.  913. 

(b)  The  county  court  has  jurisdiction  to 
determine  all  questions  of  fstct  in  relation 
to  wills.— Clayton  v.  Hallett,  30  C.  231,  70  P. 
429. 

(c)  In  a  proceeding  to  probate  a  will 
the  county  court  has  jurisdiction  to  de- 
termine the  question  as  to  whether  or  not 
the  will  was  properly  attested,  and  an  error 
committed  in  determining  that  question 
would  be  an  error  in  the  exercise  of  juris- 
diction and  not  in  assuming  jurisdiction. — 
Camplin  v.  Jackson,  84  C.  447,  83  P.  1017. 

(d)  The  county  court  had.  jurisdiction  of 
the  subject-matter  in  a  proceeding  to  pro- 
bate a  will,  and  where  all  the  heirs  at  law 
entered  their  personal  appearance  and  con- 
sented in  writing  that  the  instrument  pro- 
posed should  be  admitted  to  probate  as  the 
last  will  of  the  deceased,  the  court  had  juris- 
diction of  the  parties. — Id. 

(e)  Original  jurisdiction  to  admit  a  will 
to  probate  and  to  proceed  to  such  final  de- 
ternijnatipji  as  sl^al)  settle  tbo  right?  of  all 


parties  concerned  is  vested  in  the  county 
courts.— Mitchell  v.  Hughes,  3  A.  43,  32  P. 
185. 

§28.    Parties. 

(a)  Where,  in  a  proceeding  to  contest 
a  will  on  the  grounds  of  fraud  and  undue 
infiuence,  based  on  the  misconduct  of  the 
proponent  of  and  beneficiary  under  the  will, 
it  appears  that  there  are  several  distinct 
legacies  to  obtain,  and  contestant  does  not 
claim  that  any  of  the  legatees,  except  pro- 
ponent, were  guilty  of  any  fraud  or  undue 
influence,  the  will  should  not  be  refused  pro- 
bate as  to  the  undisputed  legacies,  without 
affording  such  legatees  an  opportunity  to 
be  heard.— Snodgrass  v.  Smith,  42  C.  60, 
69,  94  P.  312. 

§29.    Pleadings  and  objections. 

(a)  Rev.  Stet,  sec.  7095,  applies  only  to 
objections  which  appear  on  the  face  of  the 
will.— Hodgkins  v.  Ashby,  56  C.  553,  139  P. 
538. 

(b)  The  proof  of  death  and  petition  for 
letters  testamentary  or  of  administration 
upon  the  estate  of  a  deceased  person  are  part 
of  the  pleadings. — Miller  v.  Weston,  25  A. 
231,  238,  138  P.  424. 

(c)  A  caveat  against  the  probate  of  a 
will  is  a  pleading  of  the  contestor. — Id. 

§80.    Citation    or   other  process   in   probate 
court 

(a)  Sec.  24  of  the  Wills  Act  of  1903  pro- 
vides that,  on  the  production  of  any  last  will 
for  probate,  the  court  shall  ascertain  the 
names  and  places  of  residence  of  the  heirs 
at  law,  and,  thereupon,  a  citation  shall  issue 
to  such  persons,  requiring  them  and  each  of 
them  to  attend  the  probate  of  such  will; 
and  sec.  25  provides  that,  in  case  any  heir 
resides  or  hath  gone  out  of  the  state,  or, 
upon  diligent  inquiry,  cannot  be  found, 
publication  may  be  made.  Held,  that  the 
order  for  publication  is  in  no  way  dependent 
upon  the  previous  issuance  and  return  of 
the  citation.— Whitney  v.  Hanington,  36  C. 
407,  85  P.  84. 

(b)  Sec.  25  of  the  Wills  Act  of  1903  pro- 
vides that  if,  on  an  application  for  probate, 
it  shall  appear  that  any  heir  at  law  of  the 
testator  resides  or  hath  gone  out  of  this 
state,  or  upon  diligent  inquiry  cannot  be 
found,  then  the  judge  of  the  county  court 
shall  cause  to  be  published  in  some  news- 
paper a  notice  addressed  to  such  non-resi- 
dent, setting  forth  the  presentation  of  such 
will  for  probate,  and  requiring  such  heirs 
at  law  to  attend.  Held,  that  an  affidavit 
for  such  publication,  alleging  that  certain 
heirs  of  the  deceased  could  not,  after  due 
diligence  and  inquiry,  be  found  in  this  state, 
is  sufficient;  and  the  further  allegation  con- 
tained therein,  made  upon  information  and 
belief,  that  they  resided  in  the  state  of  Cali- 
fornia, is  unnecessary  to  give  the  court  juris- 
diction to  issue  the  order  of  publication,  and, 
therefore,  it  does  not  make  the  affidavit  de- 
fective.— Id. 

(C)     EVIDENCE. 

§81.    Presumptions  and  burden  of  proof. 

(a)  Where  a  will  was  prepared  at  the 
testator's  express  request,  and  left  wi^  him 
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several  hours  before  it  was  alleged  to  have 
been  executed,  and  he  signed  it  in  the  pres- 
ence of  attesting  witnesses  who  were  pr^ent 
at  his  request  for  that  purpose,  in  the  ab- 
sence of  any  showing  to  the  contrary  it  will 
be  presumed  that  he  had  read  it  or  that  its 
contents  had  in  some  way  been  made  known 
to  him,  and  the  onus  of  proving  the  con- 
trary is  thrown  upon  him  who  alleges  it. — 
Shapter'B  Estate,  In  re.  35  C.  578.  85  P.  688. 

(b)  Ordinarily,  where  a  will  has  been 
executed  under  the  formalities  prescribed  by 
law,  and  proof  thereof  has  been  made  by  the 
subscribing  witnesses,  testator's  bare  sig- 
nature to  the  will  is  taken  as  proof  thereof, 
and  it  will  be  presumed  that  the  will  had 
been  read  by  or  to  him,  and  that  he  was 
aware  of  its  contents.— Snodgrass  v.  Smith, 
42  C.  60.  94  P.  312. 

(c)  The  fact  that  the  scrivener  of  a  will 
is  executor  and  legatee  therein,  at  most 
raises  a  suspicion,  strong  or  weak,  or,  in 
some  cases,  of  no  force  at  all,  depending 
upon  the  attending  circumstances,  which, 
in  a  proper  case,  should  cause  the  court  to 
require  of  proponent,  in  addition  to  proof 
of  formal  execution,  other  clear  and  satis- 
factory evidence,  not  necessarily  that  the 
will  was  real  or  by  the  testator,  but  that  he 
knew  its  contents  and  was  free  from  undue 
influence. — Id. 

(d)  The  attestation  clause  of  will  declar- 
ing that  the  will  was  subscribed  and  at- 
tested by  the  witnesses,  in  the  presence  of 
the  testator  and  of  each  other,  casts  upon 
the  contestant  the  burden  of  showing  the 
contrary  thereof.  Such  attestation  is  an 
implied  statement  that  the  testotor  was  of 
sound  and  disposing  mind. — ^Butcher  v. 
Butcher,  21  A.  416,  122  P.  897. 

§  82.    Admissibility. 

(a)  In  detennining  whether  the  inten- 
tion of  the  testator,  by  making  a  subsequent 
will,  was  to  revoke  a  former  one,  parol  evi- 
dence concerning  a  conversation  that  took 
place  at  the  time  the  second  will  was  exe- 
cuted with  reference  to  the  first  will  was 
admissible.— Whitney  v.  Hanington,  36  C. 
407,  85  P.  84. 

§  38.  Dedarations  of  testator  as  to  execu- 
tion or  revocation, 
(a)  Under  all  statutes  regulating  the 
revocation  of  wills  by  acts  other  than  in- 
struments executed  for  the  purpose  with  a 
solemnity  equivalent  to  that  required  for 
the  execution  of  the  original  document,  the 
declarations  of  the  deceased  made  at  the 
time  are  admissible  as  part  of  the  res  geatw 
to  show  the  intent  with  which  the  act,  re- 
lied upon  as  a  revocation,  was  done,  but 
declarations  made  by  deceased  long  after 
the  act  are  not  admissible  to  show  its  intent. 
—Glass  V.  Scott,  14  A.  377,  60  P.  186. 

§34.    Weight  and  sufficiency. 

(a)  The  testator  came  into  the  room 
where  the  witnesses  were,  with  pen,  ink,  and 
the  paper  in  his  hand,  sat  down  for  a  mo- 
ment at  the  table,  and  then  arose,  and  hand- 
ing the  pen  to  the  first  witness,  declared 
that  the  paper  was  his  will,  requesting  him 
to  sign  it  The  testator's  declaration,  con- 
sidering the  circumstances  under  which  it 


was  made  was  held  to  indicate  that  the 
paper  was  complete,  and  that  he  desired  the 
witnesses  to  attest  it  as  such. — Carey's  Es- 
tate, In  re,  56  C.  77,  136  P.  1175. 

(b)  In  the  contest  of  a  will  on  the 
ground  of  undue  influence,  the  evidence  re- 
quired to  establish  the  undue  Influence  need 
not  be  of  that  direct,  afllrmative  and  f>ositive 
character,  which  is  required  to  establish  a 
tangible  physical  fact.  The  only  positive 
and  affirmative  proof  required  is  of  facts  and 
circumstances  firom  which,  the  undue  influ- 
ence may  be  reasonably  inferred. — Blackman 
V.  Bdsall,  17  A.  429,  68  P.  790. 

§  85.    Testimony  of  attesting  witnesses. 

(ti)  It  is  not  incumbent  upon  the  pro- 
ponent to  prove  all  the  facts  constituting 
due  execution  of  a  will  by  the  concurring 
testimony  of  two  subscribing  witnesses,  for, 
while  both  of  these  witnesses  must  be  ex- 
amined, the  will  may  be  established  even  in 
opposition  to  the  testimony  of  both.— Shap- 
ter's  Estate,  In  re,  35  C.  578,  85  P.  688. 

(b)  Where,  on  application  for  the  pro- 
bate of  a  will,  one  of  the  attesting  wit- 
nesses testifies  that  he  believed  the  testator 
was  not  conscious  of  what  he  was  doing 
when  he  made  the  will,  such  testimony  does 
not  impair  the  efficacy  of  the  witness'  at- 
testation.— Id. 

(c)  The  mere  fact  of  attesting  a  will  by 
subscribing  witnesses  is  not  an  affirmation 
that  they  believe  the  testator  to  be  of  sound 
mind  and  memory,  and  their  testimony  on 
probate  of  will  densring  mental  capacity  is 
not  contradictory. — ^D' Avignon's  Will,  In  re, 
12  A.  489,  55  P.  936. 

(d)  An  attesting  witness  examined  upon 
commission  deposed  that  he  and  the  other 
attesting  witness  "subscribe  the  attestation 
clause,"  then  before  him.  Held,  that  his 
deposition  in  effect  affirmed  the  truth  of 
such  attestation,  and  was  therefore  to  be 
construed  to  import  that  as  thereby  asserted 
the  testator  was  present — Butcher  v. 
Butcher.  21  A.  416,  122  P.  897. 

(D)     HEARING  OR  TRIAL  AND  DE- 
TERMINATION. 

§  86.    Scope  of  inquiry  and  powers  of  court 

(a)  While  it  is  not  the  policy  of  the 
courts  to  strain  to  admit  wills  to  probate, 
neither  is  it  the  policy  of  the  courts  to 
strain  in  order  to  refuse  the  probate  of  a 
will.  If  the  testator  has  testamentary  ca- 
pacity, and  the  mind  is  free  from  improper 
Influences,  and  the  will  is  intelligible,  it 
should  be  admitted  to  probate.  Every  ef- 
fort is  to  be  made  to  execute  the  intenticm 
of  the  testator,  and  captious  or  specious  rea- 
soning should  not  be  indulged  in  for  the 
purpose  of  creating  a  doubt  where  none  ex- 
ists, or  rendering  that  unintelligible  which 
is  intelligible.  Otherwise  the  Statute  of 
Wills  becomes  a  mockery,  and  the  learning 
expended  upon  it  becomes  as  salt  which  has 
lost  its  savor,  fit  only  for  the  rubbish  heap. 
—Whitney  v.  Hanington,  36  C.  407.  85  P.  84. 

(b)  Where  the  signature  of  the  testatrix 
to  the  will  is  denied  the  question  whether 
the  original  shall  be  sent  out  of  the  state 
is  in  the  discretion  of  the  court — ^Hayes'  Et- 
tate.  In  re,  65  C  340, 135  P.  449. 
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§87.    Reception  of  evidence. 

(a)  To  establish  a  will  the  evidence  may 
be  direct  and  positive,  or  it  may  be  circum- 
stantial and  presumptive.  As  in  the  proof 
of  deeds  and  other  documents,  reference 
must  be  had  to  the  casualties  of  life,  and 
the  infirmities  of  memory. — Carey's  Estate, 
In  re.  66  C.  77,  136  P.  1175. 

(b)  Where  owing  to  the  failure  of  the 
memory  of  the  subscribing  witnesses  it  is 
impossible  to  obtain  direct  testimony  that 
the  testator's  signature  was  upon  the  paper 
when  the  witness  subscribed  it,  circum- 
stances may  be  resorted  to. — Id. 

(c)  The  wife  of  a  legatee  is  a  competent 
witness  to  support  the  will. — Hatfield's  Will, 
In  re,  21  A.  443,  122  P.  63. 

(d)  Brothers  and  sisters  of  the  devisee 
are  omipetent  witnesses  to  sustain  the  will. 
— Bumham  v.  Grant.  24  A.  131, 134  P.  254. 

§88.    Questions  for  jury  in  general 

(a)  Upon  the  trial  in  the  district  court 
upon  appeal  from  the  county  court  in  the 
matter  of  the  probate  of  a  contested  will, 
the  contestants  are  entitled  to  have  the  is- 
sues tried  by  a  Jury,  but  the  court  may  in 
proceedings  of  this  sort,  as  well  as  in  ordi- 
nary civil  actions,  where  the  facts  of  the 
case  require  it,  direct  a  verdict,  and  a  fail- 
ure to  do  so  would  be  a  palpable  evasion  of 
duty.— Shell's  Bstote,  In  re,  28  C.  167,  63  P. 
413. 

(b)  In  a  proceeding  to  contest  a  will  on 
the  ground  of  undue  influence  and  fraud, 
evidence  reviewed,  and  held  sufiicient  to  re- 
quire the  submission  of  the  issues  to  the 
jury.—Snodgrass  v.  Smith,  42  C.  60,  69,  94 
P.  312. 

(c)  In  the  contest  of  a  will  on  the 
ground  of  undue  influence  all  circumstances 
which  tend  to  throw  any  light  upon  the 
question  should  be  considered  by  the  jury. — 
Blackman  v.  Edsall.  17  A.  429.  68  P.  790. 

§89.    Direction  of  verdict. 

(a)  In  will  contests,  the  court  has  the 
same  power  to  direct  a  verdict  as  in  ordi- 
nary civil  causes.  Whether  error  is  com- 
mitted is  to  be  determined  by  the  same 
rules  in  both  cases. — Miller  v.  Weston,  25 
A.  231,  138  P.  424. 

§  40.    Instructions,  testamentary  capacity. 

(a)  An  instruction  "That  the  testator 
must  have  been  capable  of  exercising  his 
judgment,  his  reasoning  faculties,  and  a 
consecutive  continuation  of  thought,"  was 
held,  where  construed  with  the  rest  of  the 
charge,  to  require  no  more  than  that  the 
testator  should  apply  to  the  making  of  the 
will,  the  judgment,  reasoning  faculties  and 
memory  of  one  possessed  of  a  sound  mind. — 
Lehman  v.  Lindenmeyer,  48  C.  306,  109  P. 
956. 

(b)  In  the  same  instruction  it  is  declared 
that  the  testator  'inust  be  capable  of  under- 
standing the  reasons  for  giving  or  withhold- 
ing his  bounty"  as  to  any  of  his  relatives. 
Held,  to  import  no  more  than  that  the  tes- 
tator should  be  capable  of  understanding 
why  certain  bequests  made  were  made,  and 
why  others  were  withheld,  and  to  be  un- 
objectionable.— Id. 

(c)  In  a  contest  as  to  the  probate  of  a 


will,  the  proponent's  counsel  prayed,  as  an 
instruction,  a  passage  quoted  from  a  ju- 
dicial opinion,  enlarging  upon  the  high  value 
placed  by  the  law  upon  the  right  of  the 
owner  of  property  to  dispose  of  it  by  will 
at  his  pleasure,  in  order  to  reward  those 
who  have  been  affectionate,  and  punish  the 
disobedient,  the  testator's  right  to  indulge 
his  prejudices,  the  few  occasions  in  which 
the  testator's  disposition  of  his  estate  is  sa^ 
isfactory  to  his  relatives,  and  the  indiffer- 
ence of  the  courts  to  a  testator's  prejudice 
against  some  of  his  kindred,  and  his  par- 
tiality to  others.  It  was  h^ld  properly  re- 
fused, as  in  the  nature  of  a  homily,  rather 
than  an  instruction. — Id. 

§  41.    Execution  and  validity  in  general. 

(a)  Where  undue  influence  is  alleged,  it 
is  proper  to  charge  the  jury  to  consider  the 
age.  and  the  physical  and  mental  condition 
of  the  testator,  together  with  the  circum- 
stances surrounding  him;  also  to  instruct 
that  while  it  is  not  sufficient  to  invalidate 
a  will  that  it  does  not  accord  with  our  con- 
ceptions of  justice,  yet  that  the  will  is  con- 
trary to  natural  justice  may  be  taken  into 
account.  The  doctrine  of  In  re  Shell's  estate, 
28  C.  167,  63  P.  413,  followed.— Lehman  v. 
Lindenmeyer.  48  C.  305.  313,  109  P.  956. 

(b)  Instructions  on  the  issue  of  undue 
influence  in  the  execution  of  a  will  dis^ 
cussed  and  approved. — Blackman  v.  Edsall, 
17  A.  429,  68  P.  790. 

§  42.    Decision  and  findings  by  court  or  jury. 

(a)  On  the  facts.  Involving  efTects  of 
drugs,  the  refusal  of  probate  upheld. — 
D'Avlgnon's  Will,  In  re,  12  A.  489,  55  P.  936. 

(b)  In  the  contest  of  a  will  on  the  ground 
of  undue  influence  where  the  province  of 
the  jury  is  to  draw  conclusions  from  con- 
ceded or  undisputed  facts  the  verdict  of  the 
jury  should  not  be  disregarded  except  for 
grave  reasons  clearly  apparent. — Blackman 
V.  Edsall,  17  A.  429,  68  P.  790. 

§43.    Opening  or  vacating  judgment. 

(a)  In  a  proceeding  to  probate  a  will 
where  the  court  had  jurisdiction  of  the 
parties  and  upon  the  written  consent  of  the 
heirs  at  law  a  judgment  was  entered  admit- 
ting the  will  to  probate,  in  the  absence  of 
a  showing  of  fraud  in  procuring  the  pro- 
bate of  the  will  it  was  error  for  the  county 
court  to  set  aside  its  judgment  upon  a  peti- 
tion flled  more  than  six  months  after  its 
entry,  notwithstanding  the  will  was  attested 
by  only  one  subscribing  witness.— Campl  in 
V.  Jackson,  34  C.  447,  83  P.  1017. 

(b)  If  the  judgment  of  the  county  court 
in  admitting  a  will  to  probate  was  a  nullity, 
it  was  not  error  for  the  county  court  to 
set  aside  such  judgment  upon  a  petition  flled 
more  than  six  months  after  its  rendition; 
neither  was  it  error  for  the  district  court, 
on  appeal  from  the  action  of  the  county 
court,  to  enter  a  similar  decree  setting  aside 
the  judgment  probating  the  will. — Id. 

§44.    Waiver  and  correction  of  irregularities 

and  errors. 

(a)     In  an  action  contesting  the  probate 

of  a  will,  an  objection  to  depositions  that  a 

copy  of  the  will,  and  not  the  original,  was 
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attached  to  the  dedimus  is  expressly  waived 
by  a  stipulation  that  the  will  did  accompany 
the  dedimus.— Glass  v.  Scott,  14  A.  377.  60 
P.  186. 

(b)  The  provisions  of  Rev.  Stat,  sec. 
7102,  that  administration  of  the  estate  of 
every  decedent  shall  be  had  in  the  county 
court  of  his  last  known  residence  is  manda- 
tory; but  it  may  nevertheless  be  waived. 
The  county  court  of  Park  having  assumed 
jurisdiction  of  the  probate  of  the  will  of  a 
decedent,  a  contestant  appeared,  filed  a 
caveat  denying  the  authenticity  of  the  will, 
and  alleging  the  invalidity  thereof  upon 
various  grounds;  and,  without  any  mistake 
or  inadvertence,  proceeded  to  the  trial  of 
the  issues  joined  upon  his  caveat,  without 
objecting  in  any  manner  to  the  jurisdiction 
of  the  court  Held,  that  he  thereby  waived 
all  objection  to  the  jurisdiction  of  the  court 
upon  the  ground  that  the  county  of  Park 
was  not  the  county  of  the  last  known  resi- 
dence of  the  deceased. — Miller  v.  Weston,  25 
A.  231,  138  P.  424. 

§  45.    Operation  and  effect  of  probate. 

(a)  The  effect  of  a  valid  probate  of  a 
will,  until  such  probate  is  duly  set  aside, 
or  the  will  declared  void  in  an  appropri- 
ate proceeding,  is,  at  least  to  confer  upon 
the  executor  constructive  possession  of  all 
the  real  estate  devised  until  the  estate  is 
settled,  and  then  upon  the  trustee  of  the 
devisees  (where  one  is  appointed)  during 
the  execution  of  the  trust— Chilcott  v.  Hart. 
23  C.  40,  45  P.  391. 

(b)  The  admission  of  a  will  to  probate 
is  a  judicial  act,  and  where  the  court  has 
jurisdiction,  like  any  other  judgment  it  is 
binding  until  reserved  or  vacated  according 
to  law.  Therefore,  in  a  contest,  under  the 
proviso  to  Rev.  Stat.,  sec.  7096,  the  burden 
of  establishing  the  grounds  of  content  al- 
leged, is  upon  the  contestant— Hayes'  Estate, 
In  re,  55  C.  340,  135  P.  449. 

(c)  The  probate  of  a  will  relates  to  the 
death  of  the  testator,  prevents  intestacy  as 
to  whatever  is  devised  thereby,  and  is  con- 
clusive of  the  legality  and  validity  of  the 
testament  as  against  all  the  world.— Deutsch 
V.  Rohlflng,  22  A.  543,  126  P.  1123. 

§46.    Foreign  probate  or  judgment 

(a)  An  exemplification  of  the  probate  of 
a  will  in  the  courts  of  another  state  is  not 
admissible  to  establish  title  to  lands  in  this 
state.— Sayre  v.  Sage,  47  C.  559,  108  P.  160. 

(B)     REVIEW. 

§  47.    Trial  of  cause  anew,  on  appeal  from  pro- 
bate court. 

(a)  County  courts  have  exclusive  orig- 
inal jurisdiction  in  the  matter  of  probate 
of  wills,  and  from  the  judgment  of  the 
county  court  an  appeal  may  be  taken  to  the 
district  court,  where  the  trial  shall  be  de 
novo.  On  an  appeal  to  the  district  court 
from  the  judgment  of  the  county  court  ad- 
mitting a  will  to  probate,  the  contestant 
is  entitled  as  a  matter  of  right  to  have  the 
matter  tried  by  a  jury. — Clough  v.  Clough, 
10  A.  433,  51  P.  513. 


§48.    Evidence. 

(a)  In  a  contest  as  to  the  probate  of  a 
will,  letters  found  among  the  effects  of  the 
testator  purporting  to  be  written  by  a 
brother,  are  admissible  to  disprove  the  state- 
ments of  the  will  that  the  testotor  had  not 
heard  from  the  brother  for  many  years.— 
Lehman  v.  Lindenmeyer,  48  C.  305,  310,  109 
P.  956. 

(b)  On  the  probate  of  a  will  the  county 
court  can  receive  only  the  testimony  of  the 
subscribing  witnesses  as  to  testator's  testa- 
mentary capacity,  but  upon  appeal  to  the 
district  court  all  competent  testimony  on 
the  point  is  admissible.— D' Avignon's  Will. 
In  re.  12  A.  489,  55  P.  936. 

(c)  In  a  trial  in  the  district  court  on 
appeal  from  an  order  of  the  county  court  pro- 
bating a  will,  the  contestant  is  not  limited 
to  the  testimony  of  the  subscribing  witnesses 
of  the  will,  but  is  entitled  to  introduce  any 
competent  testimony  as  to  the  mental  ca- 
pacity of  the  testator.— Ashworth  v.  Mc- 
Namee,  18  A.  85,  70  P.  156. 

(d)  In  a  will  contest  a  witness  is  ex- 
haustively examined  as  to  his  impression 
of  the  mental  condition  of  the  testator.  To 
exclude  a  question  propounded  on  cross-ex- 
amination, as  to  whether,  in  his  opinion,  a 
matter  spoken  of  in  his  testimony  indicated 
a  sound  mind,  is  harmless. — Bumham  v. 
Grant  24  A.  131,  134  P.  254. 

§48.    Determination  and  disposition  of  cause 
on  appeal  from  probate  court 

(a)  Where  the  county  court  had  juris- 
diction  of  the  parties  and  the  subject-matter 
in  a  proceeding  to  probate  a  will,  its  judg- 
ment in  admitting  the  will  to  probate  was 
not  void,  and  it  was  error  to  set  aside  such 
judgment  upon  a  petition  filed  more  than 
six  months  after  its  rendition,  notwithstand- 
ing the  judgment  so  set  aside  was  erroneous 
and  would  have  been  reversed  on  appeal  or 
error;  and  on  appeal  to  the  district  court 
from  the  order  of  the  county  court  setting 
aside  the  probate,  it  was  also  error  for  the 
district  court  to  enter  a  judgment  setting 
aside  the  judgment  probating  the  will.— 
Camplin  v.  Jackson,  34  C.  447,  83  P.  1017. 

(b)  Although  the  parties  in  a  will  con- 
test in  the  district  court  on  appeal  from 
the  county  court  are  entitled  to  a  jury  trial 
on  the  issues,  the  court  has  the  same  power 
and  is  governed  by  the  same  rules  in  direct- 
ing a  verdict  as  in  ordinary  civil  actions. — 
Snodgrass  v.  Smith,  42  C.  60,  94  P.  312. 

§  50.    Proceedings  after  appeal  to,  and  remand 
by  the  supreme  court. 

(a)  Under  sec.  1034,  MUls'  Ann.  Stats., 
when  the  contestants  of  a  will  appeal  to 
the  district  court,  and,  after  the  reversal  of 
a  judgment  of  that  court  rejecting  the  will 
and  remanding  the  cause,  fail,  for  more  than 
sixteen  months,  to  bring  the  contest  to  hear- 
ing, their  appeal  will  be  dismissed,  unless 
the  delay  be  excused.  Negotiations  for  set- 
tlement conducted  in  good  faith  may  excuse 
such  delay. — Shapter's  Estate,  In  re,  44  C. 
547,  99  P.  35. 

(b)  After  remand  by  the  supreme  court 
and  long  delay,  the  laches  will  not  be  ex- 
cused by  the  alleged  fact  that  the  delay  was 
caused  by  negotiations  between  appellants 
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and  one  of  the  beneficiaries,  where  it  does 
not  appear  that  either  the  executor  or  any 
of  the  attorneys  connected  with  the  case  had 
notice  of  such  negotiations. — H. 

§  51.  Liabilities  on  bonds  and  other  securities, 
(a)  A  bond,  given  on  appeal  from  a 
county  court  judgment  adverse  to  contest- 
ants in  a  will  contest,  conditioned  that  con- 
testants "shall  abide,  fulfill  and  perform 
whatever  judgment  may  be  rendered  against 
them  in  said  district  court,  and  shall  pay 
all  damages  which  the  executor  may  sus- 
tain by  reason  of  such  appeal  and  the  delay 
incident  thereto,  and  shall  pay  all  costs," 
does  not  authorize  a  recovery  of  attorney's 
fees  paid  by  the  executor  in  successfully 
resisting  the  appeal. — ^Williams  v.  Fidelity 
ft  Deposit  Co.  of  Maryland,  42  C.  118,  93  P. 
1119. 

IV.    CONSTRUCTION. 
§  52,    Intention  of  testator. 

(a)  In  ascertaining  the  nature  of  a  given 
legacy,  some,  but  not  much,  aid  is  to  be  de- 
rived from  the  adjudicated  cases.  The  ques- 
tion is  one  of  intent  to  be  gathered  from  the 
language  used  in  creating  it,  in  the  light  of 
the  circumstances  of  the  testator  and  the 
property  which  he  is  disposing  of  in  his 
will.— Nusly  V.  Curtis,  36  C.  464,  85  P.  846. 

(b)  Courts  are  bound  to  give  to  a  will 
such  a  construction  as  will  carry  out  the 
plain  intention  of  the  testator. — ^University 
of  Colorado  v.  Wilson,  54  C.  510,  131  P.  422. 

(c)  In  the  construction  of  a  will,  the 
intention  of  the  testator  will  control  regard- 
less of  the  phraseology  in  which  he  has  ex- 
pressed his  purpose.—Cowell  v.  So.  Denver 
Real  Estate  Co.,  16  A.  108,  63  P.  991. 

§58.    Ascertainment  from  words  of  will. 

(a)  The  fundamental  rule  in  construing 
wills  is  to  ascertain  the  intention  of  the 
testator  and  give  it  effect  if  it  is  not  con- 
trary to  some  positive  rule  of  law  or  against 
public  policy,  and  this  intention  is  derived 
from  the  language  of  the  will  itself.  Words 
not  technical  are  generally  interpreted  in 
their  ordinary  and  popular  signification,  and 
when  occurring  more  than  once  are  pre- 
sumed to  be  used  in  the  same  sense  unless 
the  context  shows  a  contrary  intention. — 
Piatt  V.  Brannan,  34  C.  125,  81  P.  755. 

(b)  Where  a  will  makes  a  bequest  upon 
a  condition,  the  question  whether  such  con- 
dition is  precedent  or  subsequent  is  to  be 
ascertained  from  the  testator's  language 
upon  the  subject,  construed  in  the  light  of 
his  purpose  as  disclosed  in  the  will. — Rob- 
bins  V.  Boulder  County  Com'rs,  50  C.  610, 
115  P.  526. 

(c)  The  intention  of  the  testator  is  to  be 
derived  primarily  from  the  language  of  the 
will  itself;  and  it  is  to  receive  effect  as 
written,  if  not  opposed  to  some  positive  rule 
of  law,  or  against  public  policy.  And  it  is 
to  be  presumed  that  the  testator  knew  the 
law  governing  the  subject-matter  of  his  direc- 
tions.—Tuckerman  V.  Currier,  54  C.  25, 129  P. 
210. 

§54.    Construction    in    favor   of   instrument, 
validity  in  generaL 
(a)     The  heir  is  not  to  be  disinherited 
by  conjecture,  but  only  by  express  words  or 


necessary  implication.  On  the  other  hand, 
the  will  of  the  testator,  if  clearly  expressed, 
must  prevail.  The  tendency  of  the  more  re- 
cent adjudications  is  to  give  effect  to  tes- 
tamentary dispositions  which,  under  former 
technical  decisions,  would  have  been  held 
void  for  uncertainty. — Chilcott  v.  Hart,  23 
C.  40,  45  P.  391. 

(b)  Courts  are  not  inclined  to  favor  a 
specific  bequest  If  compatible  with  the 
language  employed,  they  are  disposed  to 
interpret  gifts  as  general,  or  demonstrative, 
legacies;  but  if  the  language  is  clear  and 
unequivocal,  and  plainly  evidences  an  intent 
of  the  testator  to  create  a  specific  legacy, 
such  effect  must  be  given  to  that  language. 
—Nusly  V.  Curtis,  36  C.  464,  85  P.  846. 

§  55.    Language  of  instnimenty  supplying  words 
omitted. 

(a)  The  rule  that  as  between  absolutely 
irreconcilable  clauses  the  last  shall  prevail, 
is  technical,  and  to  be  applied  only  where 
all  other  rules  of  interpretation  fail  to  dis- 
close the  intention  of  the  testator.  The  will 
is  to  be  read  as  a  whole,  and  when  it  is 
evident  that  the  testator  has  failed  to  ex- 
press himself  as  he  intended  or  supposed  he 
had  done,  and  that  the  defect  is  one  of 
omission,  and  it  is  certain  beyond  reason- 
able doubt  what  the  words  omitted  were, 
they  may  be  supplied  by  intendment,  even 
though  different  opinions  may  be  enter- 
tained, as  to  which  of  two  or  more  words  of 
nearly  the  same  import  were  omitted. — 
Bacon  v.  Nichols,  47  C.  31,  105  P.  1082. 

(b)  Where  in  a  will  the  testator  made 
a  general  devise  to  his  wife  of  all  his  es- 
tate, and  it  was  evident  that  he  had  no  in- 
tention to  annul  preceding  bequests  made  in 
said  will,  held,  that  the  words  "remainder, 
balance  or  residue,"  were  inadvertently 
omitted,  and  should  be  read  into  the  will 
by  Intendment — Id. 

§56.    Separate  clauses  or  parts. 

(a)  Where  a  son  of  decedent  had  re- 
ceived money  from  her  during  her  lifetime 
for  which  he  had  given  his  note  and  in  her 
will  appeared  this  clause  "As  long  as  my 
son  lives  and  his  heirs  whatever  received 
from  my  estate  is  his,"  and  a  codicil  to  the 
will  specially  mentioned  the  note  directing 
that  if  presented  he  should  appropriate  so 
much  thereof  as  would  compensate  him  for 
his  services  in  the  settlement  of  the  estate 
and  if  more  than  enough  to  pay  him  the  bal- 
ance to  be  paid  to  another  heir  named,  the 
clause  referring  to  whatever  was  received 
by  him  had  reference  to  what  he  received 
from  the  estate  under  the  will  and  not  to 
money  received  as  a  loan  during  the  life  of 
decedent— Haines  v.  Christie,  28  C.  502,  66 
P.  883. 

§  57.    Construction  as  a  whole. 

(a)  The  intention  of  the  testator  is  to 
be  ascertained  from  the  entire  context  of 
the  will,  and  must  be  given  effect  if  not  pro- 
hibited by  law.— Miller  v.  Weston,  25  A.  231, 
138  P.  424. 

§58.    Repugnant    and    conflicting    provi- 
sions. 

(a)  The  rule  that  as  between  absolutely 
irreconcilable  clauses  the  last  shall  prevail. 
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is  technical,  and  to  be  applied  only  where 
all  other  rules  of  Interpretation  fail  to 
disclose  the  intention  of  the  testator. — 
Bacon  v.  Nichols,  47  C.  31,  36,  105  P.  1082. 

§  69.    Partial  invalidity. 

(a)  If  several  trusts  are  created  by  a 
will,  which  are  independent  of  each  other — 
each  complete  in  itself — some  of  which  are 
lawful  and  others  unlawful,  and  which  may 
be  separated,  the  illegal  parts,  though  void 
for  uncertainty,  may  be  cut  off,  and  the 
legal  ones  permitted  to  stand. — Chilcott  v. 
Hart,  23  C.  40,  45  P.  391. 

(b)  Invalid  provision,  not  so  inseparably 
connected  with  other  valid  clauses  that  if 
stricken  therefrom  the  general  purpose  of 
the  testator  will  be  defeated,  will  be  rejected, 
and  the  residue  established. — Miller  v.  Wes- 
ton, 25  A.  231,  138  P.  424. 

§  eo.    Writings  referred  to  in  will. 

(a)  The  testator  and  his  wife  six  months 
before  his  death  executed  a  deed  to  their 
son  conveying  real  property  having  a  clear 
rental  value  of  six  hundred  dollars  monthly, 
but  reserving  the  possession  and  the  rents 
and  profits  during  the  natural  life  of  the 
two,  and  the  life  of  the  survivor.  The  wife 
had  no  interest  in  this  property.  The  value 
of  the  estate  disposed  of,  aside  from  this 
realty,  was  between  $27,000.00  and  $32,000.00. 
The  will  was  written  by  the  testator  him- 
self. He  was  not  learned  in  the  law.  It  di- 
rected the  payment  of  specified  legacies 
amounting  to  over  $15,000.00,  the  payment 
of  certain  small  annuities;  and,  after  re- 
ferring to  the  deed,  the  testator  bequeathed 
to  the  son  his  watch  and  diamonds,  and  fol- 
lowed with  a  devise  to  his  wife  of  "all  my 
real  estate  *  *  *  also  all  my  personal 
property  of  every  description  ♦  •  •  and 
she  is  to  have  the  free  use  and  restriction, 
possession,  control  and  benefits  of  the  same." 
No  specific  property  was  charged  with  the 
pajrment  of  the, money  legacies  and  annuities. 
Held,  upon  petition  for  the  interpretation 
of  the  will:  That  the  deed  was  admissible  in 
evidence  because  referred  to  in  the  will,  and 
because  it  afforded  light  upon  the  testator's 
idea  as  to  what  property  he  was  disposing 
of.— Bacon  v.  Nichols,  47  C.  31,  105  P.  1082. 

§  61.  Shares  or  portions  and  division  of  estate 
in  general, 
(a)  Where  a  decedent  in  her  will  spec- 
ially bequeathed  to  her  daughter  a  life  es- 
tate in  the  homestead  and  then  directed 
the  distribution  of  her  estate  amongst  the 
heirs,  in  a  settlement  and  distribution 
amongst  the  legatees  the  value  of  the  life 
estate  so  bequeathed  cannot  be  taken  into 
account  and  charged  to  the  legatee,  but 
where  other  heirs  and  legatees  conveyed  to 
her  their  interests  in  the  homestead  the 
value  of  the  interests  thus  conveyed  should 
be  taken  into  account  and  charged  to  her  as 
part  of  her  legacy  under  the  will,  unless  a 
state  of  facts  be  disclosed  that  shows  that 
she  was  not  to  account  for  such  interests. — 
Haines  v.  ChrisUe,  28  C.  502,  66  P.  883. 

§  62.    Description  of  property. 

(a)  Under  sec.  4652  Mills'  Ann.  Stats., 
a  testator  may  devise  real  estate  acquired 


after  the  execution  of  the  will,  and  the  fol- 
lowing language  in  a  will:  "I  give,  devise 
and  bequeath  all  my  real  and  personal  es- 
tate of  whatsoever  nature  or  kind  and  where- 
soever situated  *  *  *  and  all  the  rest, 
residue  and  remainder  of  my  estate,  real, 
personal  and  mixed,  and  wheresoever  sit- 
uated," shows  an  intention  of  the  testator 
to  dispose  of  all  his  estate  at  the  time  of 
his  death,  and  does  dispose  of  his  entire 
estate  whether  acquired  before  or  after  the 
execution  of  the  will. — Clasrton  v.  Hallett, 
30  C.  231,  70  P.  429. 

§63.    Nature  of  estates  and  interests  created. 

(a)  A  testatrix  devised  all  her  Interest 
in  a  certain  described  lot  of  land  to  her 
husband,  followed  by  the  word  "also"  and 
description  of  certain  other  lots,  and  then 
followed  a  provision  that  the  legatee  was  to 
have  and  hold  the  said  parcels  of  land  for 
the  term  of  his  natural  life  with  remainder 
to  certain  other  named  legatees.  The  oper- 
ative words,  "I  give  and  devise"  were  not 
repeated  after  the  word  "also"  and  before 
the  second  description  of  lots.  Held,  that 
there  was  intended  but  one  general  devise 
composed  of  the  several  separate  tracts  of 
land,  and  that  the  limitation  to  a  life  estate 
applied  to  the  first  described  tract  as  well  as 

'  to  the  subsequent  tracts  notwithstanding  the 
word  "also"  began  with  a  capital  letter  and 
was  preceded  by  a  period. — Piatt  v.  Bran- 
nan,  34  C.  125,  81  P.  755. 

(b)  A  devise  by  wife  to  husband  of  a 
life  estate  in  the  whole  of  her  property  is 
not  the  equivalent  of  one-half  thereof.  Un- 
der the  statute  (Laws  1903,  page  472,  sec 
12),  the  will  does  not  affect  the  husband 
unless,  after  the  death  of  the  spouse,  he 
consents  in  writing  to  the  provision  made 
for  him.— Wolfe  v.  Mueller,  46  C.  335,  104  P. 
487. 

(c)  Such  will  should  not  be  admitted  to 
probate  as  conveying  the  whole  estate,  until 
the  husband's  written  consent,  given  after 
the  death,  is  presented.  As  to  one  moiety 
of  the  estate,  the  wife  must  be  deemed  in- 
testate.— Id. 

§  64.    Actions  to  construe  wills. 

(a)  A  county  court  has  no  power  to  re- 
quire the  guardian  ad  litem  of  a  minor  to 
agree,  in  the  receipt  for  a  legacy,  that  the 
minor  shall  not  contest  the  will.  Such  agree- 
ment does  not  estop  the  minor  from  insist- 
ing upon  the  true  construction  of  the  will, 
where  he  is  summoned  into  court  by  others 
demanding  a  different  construction. — Rob- 
bins  V.  Boulder  County  Com'rs,  50  C.  610, 
115  P.  526. 

(b)  The  board  of  county  commissioners 
of  the  county  brought  an  action,  praying  to 
be  appointed  trustees  of  a  fund  bequeathed 
by  a  testator  for  the  purpose  of  establishing 
a  hospital,  upon  certain  conditions.  Infant 
beneficiaries  among  those  to  whom  the  fund 
was  directed  to  go,  in  case  of  non-perform- 
ance of  the  condition,  were  the  defendants. 
They  appeared,  and  contested  the  validity 
of  the  bequest  relied  upon  by  the  plaintiff. 
Held,  that  though  more  than  one  year  had 
elapsed  since  the  admission  of  the  will  to 
probate,  these  defendants  were  not  precluded 
from  demanding  a  construction  of  Uie  clause 
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of  the  will  upon  which  plaintiff  relied;  that 
such  construction  was  made  necessary  by 
the  plaintiff's  own  action,  and  that  the  de- 
fendants were  not  barred  by  the  limitation 
contained  in  the  statute  of  wills  (Laws  1903, 
c.  181,  sec.  38;  Rev.  Stats.,  sec.  7096).— Id. 

V.  RIGHTS  AND  LIABILITIES  OF  DEVISEES 
AND  LEGATEES. 

§  65.  Hents  and  profits,  income  and  accumoU- 
tlons. 
(a)  The  will  enjoined  upon  the  executors 
to  "distribute  fully  the  total  net  annual  in- 
come and  increment  of  my  estate  to  the  per- 
sons and  in  the  time  and  manner  herein 
provided,  and  so  as  to  avoid  the  accumu- 
lation in  their  hands  of  property  in  excess 
of  the  total  value  of  the  assets  that  shall 
originally  come  to  them  under  this  will." 
Held,  that  under  this  provision  the  estate 
must  be  dealt  with  in  aolido;  that  the  in- 
crease in  the  value  of  one  piece  of  property 
was  not  to  be  segregated,  as  income;  that 
each  parcel  of  property  pertaining  to  the 
estate  retains  its  character  as  part  of  the 
body  of  the  estate,  until  every  part  of  the 
estate  has  been  subjected  to  examination 
and  appraisement,  and  the  whole  aggregated. 
— Tuckerman  v.  Currier,  54  C.  26,  129  P.  210. 

§66.  Time  of  accrual  of  right  to  devise  or 
legacy, 
(a)  The  testator,  leaving  a  wife  and  five 
children,  directed  that  his  executors  should 
have  absolute  power,  in  their  discretion,  to 
sell,  lease  or  incumber  all  or  any  of  his 
estate,  real  or  personal,  applying  the  pro- 
ceeds to  extinguish  a  mortgage  upon  a  cer- 
tain building  named,  and  in  their  discretion 
to  sell  the  building;  that  his  estate  should 
not  be  divided  until  the  youngest  child  should 
arrive  at  majority;  that  subject  to  these 
terms  and  conditions,  and  the  "powers, 
duties,  rights  and  authorities"  of  the  execu- 
tors, he  devised  one-half  of  his  estate  to  the 
widow,  and  the  remainder  in  equal  parts  to 
his  children,  "said  interests,  however,  to  be 
received  and  become  vested  in  them,"  at  the 
majority  of  the  youngest  child  then  living. 
The  widow  accepted  the  terms  of  the  will 
and  elected  to  take  under  it.  The  executors 
accepted,  qualified,  and  were  acting.  A  con- 
veyance by  the  widow  of  the  undivided  half 
of  a  particular  parcel  of  land  of  which  the 
testator  died  seized,  before  the  youngest 
child  arrived  at  majority,  passed  no  present 
right  of  possession. — Killgore  v.  Cranmer, 
48  C.  226,  109  P.  960. 

§67.    Interest  on  legacies. 

(a)  Under  the  statute  (Rev.  Stat.,  sees. 
7234,  7237)  a  legacy,  though  a  charge  upon 
the  estate  of  the  testator,  when  the  will  fixes 
no  definite  time  of  payment,  is  not  payable 
until  an  order  is  made  by  the  county  court 
directing  its  payment.  Until  the  entry  of 
such  order  the  legatee  can  make  no  lawful 
demand  for  it,  and  if  interest  is  allowable 
it  begins  to  run  only  from  the  date  of  the 
order.  The  right  of  the  legatee  to  interest 
on  a  legacy  is  to  be  adjudged  by  the  statute, 
and  in  view  thereof  the  common  law  rule 
upon  the  subject  has  no  application  here. — 
Cobb  V.  Stratton's  Estate,  66  C.  278,  138  P. 
36. 


(b)  The  statute  providing  that  creditors 
shall  be  allowed  interest  upon  moneys  due 
"on  any  bond,  bill,  promissory  note,  or  other 
instruments  of  writing"  (Rev.  Stat.,  sec. 
3162)  the  phrase  quoted  must  be  interpreted 
to  mean  "other  like  instruments  of  writing," 
i.  e.,  those  based  on  contractual  relations, 
and  importing  mutuality.  A  will  is  not  in 
this  category. — Id. 

(c)  In  the  absence  of  contract  interest 
is  recoverable  only  in  the  cases  enumerated 
in  the  statute,  or  where  it  may  be  allowed  as 
damages  for  the  wrong  or  negligence  of  the 
defendant  Under  our  statutes  no  provision 
is  made  for  interest  upon  a  legacy. — Id. 

(d)  If  the  legacies  bear  interest  within 
the  provisions  of  M.  A.  S.,  sec.  2262,  allowing 
creditors  interest  for  all  moneys  after  they 
become  due,  on  any  bond,  bill  or  promissory 
note  or  other  instrument  in  writing,  they 
do  so  only  after  an  order  of  the  court  has 
been  made  directing  their  payment. — Dickey 
V.  Dickey,  94  F.  231. 

§68.    Conveyance  of  property  by  devisees  or 
legatees. 

(a)  Where  land  was  devised  by  will  and 
afterwards  conveyed  by  the  devisor  to  the 
devisee,  in  an  action  to  recover  the  land 
from  one  claiming  under  the  devisee  after 
the  death  of  the  devisor,  the  defendant  could 
rely  both  on  the  will  and  the  conveyance  to 
establish  title.— Woodward  V.  Woodward,  33 
C.  467,  81  P.  322. 

(b)  A  devisee  may  dispose  of  his  in- 
terest in  the  estate  subject  to  the  debts  of 
the  estate  without  waiting  until  such  in- 
debtedness is  paid.  And  if  he  does  make 
such  disposition  he  cannot  subsequently  re- 
quire that  the  interest  disposed  of  shall  be 
subjected  to  the  lien  of  estate  indebtedness, 
so  as  to  protect  his  interest  in  any  of  the 
property  which  he  still  retains.— New  York 
Life  Ins.  Co.  v.  Brown,  32  C.  366,  76  P.  799. 

§69.    Specific  and  demonstrative  bequests. 

(a)  A  general  legacy  is  one  which  is  pay- 
able out  of  the  general  assets  of  a  testator's 
estate,  such  as  a  gift  of  money  or  other  thing 
in  quantity,  and  not  in  any  way  separated 
or  distinguished  from  other  things  of  like 
kind.  A  specific  legacy  is  a  gift  by  will  of 
a  specific  article,  or  a  particular  part  of  the 
testator's  estate,  which  is  identified  and  dis- 
tinguished from  all  others  of  the  same  na- 
ture, and  which  is  to  be  satisfied  only  by  the 
delivery  and  receipt  of  the  particular  thing 
given.  A  demonstrative  legacy  partakes  of 
the  nature  of  both  a  general  and  specific 
legacy;  it  is  a  gift  of  money  or  other  prop- 
erty charged  on  a  particular  fund  in  such 
a  way  as  not  to  amount  to  a  gift  of  the 
corpus  of  the  fund,  or  to  evince  an  Intent 
to  relieve  the  general  estate  from  liability 
in  case  the  fund  fails.— Nusly  v.  Curtis,  36  C. 
464,  467,  86  P.  846. 

§  70.    Ademption. 

(a)  A  specific  bequest  is  subject  to 
ademption,  but  such  is  not  true  of  a  general, 
or  a  demonstrative  legacy. — Nusly  v.  Curtis, 
36  C.  464,  86  P.  846. 

(b)  A  testatrix  bequeathed  any  and  all 
sums  that  might  thereafter  be  payable  to 
her  or  her  estate,  as  the  proceeds  of  any  in- 
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surance  on  her  husband's  life,  to  her  hus- 
band's five  sisters,  or  such  of  them  as  should 
be  living  at  the  time  such  insurance  money 
should  be  collected  and  received  by  testatrix' 
ezecutorsi  Held,  that  the  bequest  was  a 
specific  legacy,  and  the  insurance  having 
been  collected  by  testatrix  during  her  life- 
time and  mingled  with  her  property  gen- 
erally, that  the  legacy  was  adeemed. — Id. 

§71.    Election. 

(a)  Where  one  spouse  assumes  to  devise 
away  from  the  other  surviving  more  than 
one  moiety  of  her  or  his  estate,  in  violation 
of  the  statute,  the  heir  at  law  of  the  spouse 
whose  right  is  thus  denied,  may,  after  his 
or  her  death,  assail  the  will,  or  contest  its 
probate.— Wolfe  v.  Mueller,  46  C.  335,  104  P. 
487. 

(b)  When  there  is  presented  for  probate 
the  will  of  husband  or  wife  assuming  to 
deprive  the  surviving  spouse  of  his  or  her 
moiety  of  the  estate,  and  the  consent  of  the 
surviving  spouse  has  not  been  given  in  writ- 
ing, the  county  court  is  without  jurisdiction 
to  admit  the  will  to  probate,  save  subject 
to  the  right  of  election  of  such  survivor; 
and  this,  no  matter  what  may  be  the  cause 
or  occasion  of  the  absence  of  such  consent. 
— Hodgkins  v.  Ashby,  56  C.  553,  139  P.  538. 

(c)  Under  Rev.  Stot,  sec.  7070,  the 
widow  is  clothed  with  the  absolute  right  to 
one-half  part  of  the  estate  of  the  husband  at 
his  death,  unless  she  consents  in  writing  to 
a  different  provision  made  by  his  will. — Id. 

§72.    Time  for  making  election. 

(a)  Where  the  will  of  the  husband,  after 
specific  legacies  to  others,  makes  the  wife 
residuary  legatee  she  is  not  in  position  to 
elect  whether  to  take  under  the  statute,  or 
under  the  will,  until  in  the  orderly  adminis- 
tration of  the  estate,  all  properties  pertain- 
ing thereto  have  been  discovered,  inven- 
toried, and  appraised,  and  all  legal  claims 
against  it  adjusted. — Hodgkins  v.  Ashby,  56 
C.  553,  139  P.  588. 

(b)  A  widow's  consent  to  the  probate  of 
the  husband's  will,  implied  from  her  failure 
to  object  thereto,  in  no  manner  impairs  her 
right  to  election  under  the  statute. — Id. 

§  78.    Acts  cooBtituting  election,  in  general 

(a)  Where  the  survivor's  consent  to  pro- 
bate of  will  is  not  given,  he  is  deemed  to 
elect  to  take  under  the  statute.  And  there  is 
no  limit  of  time  within  which  he  is  required 
to  manifest  this  consent — ^Hodgkins  v. 
Ashby,  56  C.  553,  139  P.  538. 

(b)  In  order  to  constitute  an  election  im- 
plied from  the  conduct  of  the  party,  it  must 
appear  (1)  that  the  person  sought  to  be 
charged  with  such  election  was  aware  of 
the  nature  and  extent  of  his  or  her  right, 
and  (2)  that  with  such  knowledge  he  or  she 
intended  to  elect  An  election  by  the  widow 
is  not  implied  from  her  acceptance  of  an 
allowance,  to  which  she  is  entitled  both 
under  the  statute  and  under  the  will;  nor 
from  her  exhibition  of  a  bill  for  the  con- 
struction of  the  will,  which  is  of  uncertain 
terms,  expressly  reserving  her  right  to  elect 
and  this  even  though  it  should  be  conceded 
that,  not  claiming  under  the  will,  she  was 


not  entitled  to  ask  its  construction. — ^Hodg- 
kins  V.  Ashby.  25  A.  553,  139  P.  538. 

§  74.    Operation  and  effect 

(a)  Where,  under  the  statute,  a  widow 
renounces  the  will  of  her  deceased  husband, 
and  elects  to  take  one-half  of  the  whole  es- 
tate of  the  deceased,  she  is  entitled  to  such 
remaining  moiety  after  the  discharge  of  the 
debts  against  the  estate. — ^Hanna  v.  Palmer, 
6  C.  156. 

(b)  Where  the  widow  renounces  under 
0.  S.,  sec.  2270,  giving  her  in  such  case  one- 
half  of  the  whole  estate,  and  the  estate  is 
solvent  she  is  entitled  to  half  the  renU 
arising  out  of  land  devised  under  the  will 
to  one  not  an  heir  at  law  of  the  testator.— 
Logan  V.  Logan,  11  C.  44,  17  P.  99. 

(c)  Held,  that  'legacies  and  bequests," 
as  used  in  the  statute,  embraced  "devises" 
and  that  upon  renunciation  by  the  widow, 
under  sec.  2270,  giving  her  in  such  case 
half  of  the  whole  estate,  the  will  was  not 
revoked  as  to  a  devise  to  one  not  an  heir  at 
law,  but  that  such  a  devise  abated  one-half. 
—Id. 

§  75.  Charge  on  property  of  estate  in  general 
(a)  Where  the  amount  of  a  legacy  is  de- 
pendent upon  the  amount  of  decedent's  es- 
tate, at  a  fair  valuation,  at  the  time  of  his 
death,  the  value  of  the  estate  will  be  com- 
puted by  deducting  his  debts,  for  which  his 
estate  is  liable,  from  the  fair  value  of  the 
assets.— Dickey  v.  Dickey,  94  F.  231. 

§76.  Testamentary  provisions  as  to  failure 
of  devises  or  bequests, 
(a)  The  testator  bequeathed  $50,000  for 
the  erection  and  maintenance  of  a  home  for 
poor  widows  and  orphans,  but  upon  a  condi- 
ti(Hi  precedent  impossible  in  law  to  be  per- 
formed, following  this  bequest  with  the  di- 
rection that  "otherwise  the  said  $50,000  to 
revert  back,  and  be  divided"  among  certain 
legatees  named.  Held,  that  the  manifest  in- 
tention of  the  testator  was  that  if,  for  any 
reason,  the  conditions  prescribed  in  the  pro- 
vision made  for  the  home,  should  not,  or 
could  not  be  performed  the  gift  over  to  the 
legatees  should  immediately  take  effect  An 
order  making  distribution  accordingly,  af- 
firmed.— ^University  of  Colorado  v.  Wilson, 
54  C.  510,  131  P.  422. 

WITHDRAWAL. 

Of  appearance,  see  "Appearance,"  sec.  11. 

Of  attorney,  see  "Attorney  and  Client"  sec. 
61. 

Of  member,  see  "Building  and  Loan  Associ- 
ations," sec  6. 

Of  candidate,  see  "Elections,"  sec.  29. 

Of  pleadings,  see  'Tleadimg,"  IX. 

WITHOUT  BECOUBSE. 

^Indorsement,  see  "BUls  and  Notes,"  sec  60. 

WITNESSES. 

I.    Attendance  and  Compensation. 
§   1.    Subpoena, 
I   2.    Compensation, 
I  8.    Attachment  to  compel  attendance. 
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II.    Competency. 

(a)  capacity  and  qualifications  in  oen- 

EBAL. 

§   4.    Capacity  in  general. 

§   6.    Age  and  maturity  of  mind. 

§   6.    Persons  deaf  and  dumb. 

§   7.    CJiaracter  and  conduct  or  conviction 

of  crime. 
§   8.    Relationship  to  party  in  general. 
§   9.    Hushand  and  wife. 
§  10.    Attorney  and  client. 
§  11.    Judges,  jurors,  and  officers  acting  at 

trial,  as  witnesses. 
§12.    Objections  to  competency. 

(b)  pabties    and    pebsons    interested    in 

EVENT. 

§13.  Constitutional  and  statutory  provi- 
sions. 

§  14.    Defendants  in  criminal  prosecution. 

§  16.    Defendants  and  co^efendants. 

§  16.  Transfer,  release  or  extinguishment 
of  interest. 

(O)  TESTIMONY  OF  PABTIES  OB  PEBSONS  IN- 
TEBBSTED,  FOB  OB  AGAINST  REPRESENTA- 
TIVES, SUBVIVOBS,  OR  SUCCESSORS  IN 
TITLE  OR  INTEREST  OF  PERSONS  DE- 
CEASED OR  INCOMPETENT. 

§  17.  Constitutional  and  statutory  provi- 
sions. 

§  18.  Parties  and  other  persons  whose  tes- 
timony is  excluded,  in  general. 

§  19.    Parties  of  record. 

§  20.    Persons  interested  in  event. 

§21.    Member,  stockholder,  or  officer 

of  corporation  or  association  party 
or  interested. 

§22.    Surviving  party  to  contract  or 

other  transaction  or  cause  of  ac- 
tum. 

§23.    Husband  or  wife  of  party  or 

other  person  excluded  from  testi- 
fying. 

§24.  Parties  as  against  whom  testimony 
is  excluded,  executor,  administra- 
tor, guardian,  trustee,  or  other 
representative  of  estate  of  person 
deceased  or  incompetent. 

§  25.  Subject-matter  of  testimony  in  gen- 
eral. 

§  26.  Communications  and  instruments  in 
writing. 

§  27.    Book»  of  account. 

8  28.  Matters  occurring  before  death  or 
incompetency  of  party  to  contract 
or  other  transaction  or  cause  of 
action. 

§  29.  Effect  of  admission  of  testimony  of 
adverse  party. 

§  30.  Effect  of  calling  or  examination  as 
witness  by  adverse  party. 

(d)  CONFIDENTIAL  RELATIONS  AND  PRIVILEGED 
COMMUNICATIONS. 

§  31.  Communications  to  or  advice  by  at- 
torney or  counsel,  in  general. 

§32.    Communications  through  or  in 

presence  or  hearing  of  others. 

§33.  Communications  to  or  information 
acquired  by  ph^ysician  or  surgeon. 

§34.  Confessions  or  other  communica- 
tions to  clergyman  or  minister  of 
religion! 

§  35.    Persons  entitled  to  assert  privilege. 

§  36.    Waiver  of  privilege. 


III.  Examination. 

(a)  taking  TESTIMONY  IN  GENERAL. 

§37.    Examination   of   adverse  party   in 

general. 
§38.    Statement  by  witness  or  testimony 

without  questions. 
§  39.    Questions  in  general. 
§40.    Leading  questions. 
§  41.    Repetition  of  questions. 
§  42.    Responsiveness  of  answer. 
§43.    Refreshing  memory. 

(b)  cboss-examination     and     bb-examina- 

TION. 

§44.    Control  and  discretion  of  court. 

§  45.  Scope  and  extent  of  cross-examina- 
tion in  general. 

§46.  Limitation  of  cross-examination  to 
subjects  of  direct  examination. 

§  47.  Cross-examination  as  to  irrelevant, 
collateral,  or  immaterial  matters. 

§  48.    Cross-examination  as  to  writings. 

§  49.  Cross-examination  of  party  in  gen- 
eral. 

§  50.  Examination  of  adverse  party  as  on 
cross-examination. 

§51.    Questions  on  cross-examination. 

§52.    Repetition  of  questions. 

§  53.  Redirect  examination,  scope  and  ex- 
tent in  general. 

(C)      PBIVILEGE   OF  WITNESS. 

§54.  Constitutional  and  statutory  provi- 
sions. 

§55.  Proceedings  to  which  privilege  ap- 
plies. 

§  56.  Privilege  as  to  production  of  docu- 
ments. 

§  57.  Effect  of  release  or  discharge  from 
liability. 

§  58.    Persons  entitled  to  claim  privilege. 

IV.  Cbedibilitt,   Impeachment,   Ck)NTBADio- 

TION,  AND  COBBOBOBATION. 

(a)  IN  GENEBAL. 

§  59.    Grounds  of  credibility  in  general. 
§  60.    Falsus  in  uno,  falsus  in  omnibus. 
§  61.    Right  to  impeach  witness  in  general. 
§  62.    Right  to  impeach  one's  oum  witness. 
§  63.    Witness  hostile  to  party  calling 

him. 
§  64.    Cross-examination  to  test  reliability 

of  witness. 

(b)  ohabacteb  and  conduct  of  witness. 

§  65.    Character  and  reputation  in  general. 

§  66.  Cross-examination  for  purpose  of 
impeachment,  accusation  or  con- 
viction of  crime. 

§  67.  Competency  of  impeaching  evidence 
in  general. 

§  68.  Knowledge  or  means  of  knowl- 
edge of  impeaching  uHtness. 

§69.  Examination  of  impeaching  wit- 
nesses as  to  character  or  reputa- 
tion. 

(C)      INTEBEST  AND  BIAS  OF  WITNESS. 

§  70.    Interest  of  party  of  record  in  dvil 

action  or  proceeding. 
971.    Interest  in   event   of   witness   not 

party  to  record. 
§  72.    Relationship  to  party. 
§  73.    Employment  by  or  other  contractual 

relation  with  party. 
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5  74.  Friendly  or  unfriendly  relations 
toith  or  feeling  toward  party, 

§75.  Cross-examination  to  show  interest 
or  bias, 

§  76.    Competency  of  impeaching  evidence. 

§77.    Rebuttal  of  evidence  of  interest  or 

(d)  INCX)N8I8TENT   STATEMENTS    BY   WITNESS. 

§  78.    Testimony  subject  to  impeachment, 

S  79.  Irrelevant,  collateral,  or  imma- 
terial matters. 

§  80.  Cross-examination  as  to  inconsistent 
statements. 

§81.  Laying  foundation  for  proof  of  in- 
consistent statements. 

§  82.  Competency  of  evidence  of  incon- 
sistent statements  in  general, 

§  83.  Rebuttal  of  evidence  of  inconsistent 
statements. 

§  84.    Explanation  of  inconsistency. 

(e)  CONTBADICnON     AND     COBBOBOBATION     OF 

WITNESS. 

§  86.  Right  to  contradict  testimony  in  gen- 
eral. 

§86.  Right  to  contradict  testimony  of 
one's  own  witness. 

§  87.    Disproving  facts  testified  to  by 

witness, 

§88.    Testimony  subject  to  contradiction, 

§89.  Competency  of  contradictory  evi- 
dence. 

§90.    Explanation  of  contradiction. 

Review  of  discretion  as  to  examination,  see 

"Appeal  and  Error/'  sec.  422. 
Credibility,  review  of  decision,  see  "Appeal 

and  Error,"  sec  430. 
Rulings  on  questions,  as  harmless  error,  see 

"Appeal  and  Error,"  sec.  475. 
Exclusion,  see  "Criminal  Law,"  sec  133. 
Credibility,  see  "Criminal  Law,"  sec  161. 
Credibility,  instructions  as  to,  see  "Criminal 

Law,"  sec  180. 
Harmless  error  in  examination,  see  "Crim- 
inal Law,"  sec  292. 
Credibility    of,    as    question    for   Jury,    see 

"Homicide,"  sec  86. 
Newly  discovered  evidence  to  Impeach,  see 

"New  Trial,"  sec  27. 
Separation  and  exclusion  of  witnesses,  see 

"Trial,"  sec  18. 
Limitation  of  number,  witnesses,  see  "Trial," 

sec  26. 
Recalling  witness,  see  'Trial,"  sec.  27^ 
Refreshing  memory,  see  "Trial,"  sec  43. 
Striking  out  part  of  answer  of  witness,  see 

"Trial,"  sec  46. 
Determination  of  credibility,  see  "Trial,"  sec 

63. 
Instructions    regarding    credibility    of    wit- 
nesses, see  "Trial,"  sec  84. 
Instructions  as  to  motive  for  testifying,  see 

"Trial,"  sec  94. 
Instructions  as  to  credibility,  see  "Trial," 

sec.  96. 
Instructions  as  to  impeachment  of  witnesses, 

see  "Trial,"  sec  110. 
Instructions  as  to  credibility,  see  'Trial," 

sec  111. 
Attestation  and  subscription  of  witnesses  to 

wills,  see  "Wills,"  sec.  9. 
Competency  of  witnesses  to  will,  see  "Wills," 

sec  10. 


Testimony  of  subscribing  witnesses  to  estab- 
lish will,  see  "Wills,"  sec  36. 

L    ATTENDANCE  AND  COMPENSATION. 

§  1.    Subpoena. 

(a)  Where  a  subpoena  fixes  no  hour  for 
attendance  the  witness  has  all  day  to  appear. 
— Butler  V.  People,  2  C.  296. 

§  2.    Compensation. 

(a)  The  districi  court  has  no  power  to 
allow  compensation  in  excess  of  the  statu- 
tory fees  to  experts  to  be  called  as  witnesses 
in  a  criminal  case.  Such  an  order  is  not 
binding  upon  the  county  chargeable  with  the 
costs. — ^Bd.  of  Com'rs  of  Larimer  County  v. 
Lee,  8  A.  177,  32  P.  841. 

(b)  A  physician  who  attends  as  a  wit- 
ness in  obedience  to  a  subpoena  may  be  com- 
pelled to  express  his  opinions  on  hypotheti- 
cal questions  or  on  general  medical  and 
toxicological  subjects,  as  an  ordinary  wit- 
ness, and  for  the  same  statutory  fees. — Id. 

(c)  An  expert  cannot  be  compelled  to  do 
a  particular  thing,  as  to  analyze  the  contents 
of  a  stomach,  or  perform  a  post  mortem, 
by  the  ordinary  process  of  subpoena,  nor  for 
an  ordinary  witness  fee. — Id. 

§  8.    Attachment  to  compel  attendance. 

(a)  It  is  within  the  discretion  of  the 
court  to  refuse  an  attachment  for  a  wit- 
ness, who,  after  being  subpoenaed,  refuses  to 
attend  and  testify;  and  the  refusal  of  the 
court  to  issue  an  attachment  will  not  war- 
rant this  court  in  reversing  the  finding,  in 
the  absence  from  the  record  of  what  it  was 
expected  to  prove  by  such  witness. — People 
V.  Grand  County,  7  C.  190,  2  P.  912. 

n.  COMPETENCY. 

(A)     CAPACITY   AND   QUALIFICATIONS 
IN  GENERAL. 

§4.    Capacity  in  generaL 

(a)  In  an  action  by  the  assignee  of  a 
note  against  one  whose  name  appears  on  the 
back  of  the  note,  charging  him  as  maker, 
the  payee  of  the  note  is  a  competent  witness. 
—Good  V.  Martin,  1  C.  165. 

§  5.    Age  and  maturity  of  mind. 

(a)  Under  Rev.  Stat,  sec.  7273,  not  all 
children  under  ten  years  of  age  are  made  in- 
competent as  witnesses,  but  only  such  as 
"appear  Incapable  of  receiving  just  impres- 
sions of  the  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly."  The 
question  of  the  competency  of  the  child  is 
addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  determination  will  not  be  dis- 
turbed unless  it  appears  from  the  examina- 
tion of  the  child  on  the  voir  dire,  or  from 
his  testimony,  that  the  court  clearly  abused 
its  discretion.  Where  it  appeared  that  a 
boy  of  six  and  a  half  years  understood  that 
he  was  required  to  tell  the  truth,  and  could 
be  punished  if  he  did  not,  that  he  had  a  fair 
understanding  of  the  obligation  of  an  oath, 
and  of  the  facts  which  he  detailed,  T^eid,  that 
no  abuse  of  discretion  was  committed  in  re- 
ceiving his  testimony.— City  of  Victor  v. 
Smilanich,  64  C.  479.  131  P.  392. 


Digitized  by 


Google 


4109     (§6) 


WITNESSES  II 


(§  16)     4110 


§  6.    Persons  deaf  and  dumb. 

(a)  That  difficulty  attends  the  examina- 
tion of  a  deaf  mute  is  no  reason  why  his 
testimony  should  be  excluded. — Ritchey  v. 
People,  23  C.  314,  47  P.  272. 

§7.    Character  and  conduct  or  conviction  of 
crime. 

(a)  So  much  of  0.  S.,  sec.  944,  as  dis- 

?iuallfled  witnesses  on  account  of  conviction 
or  crime,  was  repealed  by  the  act  of  1883. 
One  convicted  of  a  felony  is  a  competent 
witness  in  a  criminal  case  as  well  as  in  a 
civil  action,  whose  credibility  is  a  matter 
for  the  jury. — ^Trackman  v.  People,  22  C.  83, 
43  P.  662. 

(b)  One  K.,  while  in  the  employ  of  the 
corporation  whose  moneys  the  prisoner  was 
alleged  to  have  embezzled  had  been  giving 
information  to  the  attorneys  of  certain  par- 
ties with  whom  the  company  was  dealing. 
Being  discharged  he  was  at  once  taken  into 
the  care  of,  and  supported  by,  one  of  these 
parties,  a  creditor  of  the  company,  and  the 
same  by  whom  the  present  accusation  was 
instigated  and  prosecuted.  The  same  wit- 
ness had  made  oath  to  the  information 
against  the  prisoner.  Held,  that  he  was 
nevertheless  a  competent  witness  for  the 
people. — LeMaster  v.  People,  54  C.  416,  131 
P.  269.  i 

§  8.    Relationship  to  party  in  generaL 

(a)  The  wife  of  a  legatee  is  a  competent 
witness  to  support  the  will. — Hatfield's  Will, 
In  re,  21  A.  443,  122  P.  63. 

(b)  Brothers  and  sisters  of  the  devisee 
are  competent  witnesses  to  sustain  the  will. 
— Bumham  v.  Grant,  24  A.  131,  134  P.  254. 

§9.    Husband  and  wife. 

(a)  Under  G.  S.,  c.  116,  the  husband  in 
a  suit  for  divorce  was  a  competent  witness; 
and  "desertion"  held,  under  the  act,  to  be 
such  a  personal  wrong  as  would  bring  the 
husband  within  the  exception  provided  by 
the  terms  of  the  statute. — Stebbins  v,  An- 
thony, 5  C.  348. 

(b)  Under  c.  104,  Gen.  Stat.  1877,  the  hus 
band  may  be  permitted  to  testify  in  a  cause 
wherein  the  separate  property  of  the  wife 
is  concerned. — ^Hanna  v.  Barker,  6  C.  303. 

(c)  In  an  action  between  a  married 
woman  and  a  third  party  involving  the  title 
to  real  estate,  she  may,  under  our  statute, 
testify  to  the  delivery  of  a  deed  to  her  by 
her  husband,  although  such  delivery  took 
place  during  the  existence  of  the  marital  re- 
lation.— ^Hutchlnson  v.  Hutchinson,  16  C. 
349,  26  P.  814. 

(d)  Where  a  husband  is  indicted  for  per- 
jury in  making  a  false  affidavit  in  a  suit 
for  divorce  the  wife  is  a  competent  witness 
for  the  state.— Dill  v.  People,  19  C.  470,  36 
P.  229. 

(e)  One  who  is  sued  for  enticing  away 
the  plaintiff's  wife  is  entitled  to  an  instruc- 
tion to  the  jury  that  she  could  not  be  called 
as  a  witness  without  her  husband's  consent, 
and  that  nothing  unfavorable  was  to  be  in- 
ferred against  the  defendant  from  her  fail- 
ure to  testify. — ^French  v.  Deane,  19  C.  504, 
36   P.   609. 


§  10.    Attorney  and  client. 

(a)  An  attorney  is  a  competent  witness 
in  behalf  of  his  client  in  the  very  cause 
which  he  prosecutes  or  defends. — Sholine  v. 
Harris,  22  A.  63,  123  P.  330. 

(b)  An  attorney  at  law,  prosecuting  or 
defending  in  a  civil  action,  is  a  competent 
witness  on  behalf  of  his  client  at  the  trial. 
—French  v.  Hall,  119  U.  S.  152. 

§11.  Judges,  jurors,  and  officers  acting  at 
trial,  as  witnesses, 
(a)  It  was  not  error  to  exclude  the  tes- 
timony of  a  police  magistrate  as  to  the 
grounds  upon  which  he  based  his  decision 
in  a  case  tried  before  him. — Noland  v.  Peo- 
ple, 33  C.  322,  80  P.  887. 

§12.    Objections  to  competency. 

(a)  An  objection  to  a  witness,  upon  the 
ground  of  interest,  cannot  be  made  after  he 
has  been  sworn. — Milsap  v.  Stone,  2  C.  137. 

(b)  Where  the  witness  is  not  a  party 
to  the  cause,  and  his  incompetency  does  not 
appear  by  the  record,  an  objection  to  his 
testimony,  made  after  he  is  sworn  in  chief, 
is  in  time.  Milsap  v.  Stone,  2  C.  137,  dis- 
tinguished.— Gilmour  v.  Hawley  Merc.  Co.,  21 
A.  307,  121  P.  765. 

(B)   PARTIES  AND  PERSONS  IN- 
TERESTED IN  EVENT. 

§  18.  Constitutional  and  statutory  provisions, 
(a)  The  act  of  congress  approved  July  2, 
1864,  that  in  the  courts  of  the  United  States 
no  witness  shall  be  excluded  in  any  civil 
action  because  he  is  a  party  to  or  interested 
in  the  issue,  has  no  application  to  the  courts 
of  a  territory.  And  the  territorial  act  of 
1870,  rendering  parties  to  a  suit  competent 
witnesses,  did  not  apply  to  cases  which  were 
at  issue  at  the  time  of  its  passage. — Good 
V.  Martin,  95  U.  S.  90. 

§  14.    Defendants  in  criminal  prosecution. 

(a)  Where  a  defendant  in  an  indictment 
is  sworn  as  a  witness,  and  testifies  in  his 
own  behalf,  having  elected  so  to  do  under 
the  statute,  he  occupies  precisely  the  same 
position  as  any  other  witness. — McKeone  v. 
People,  6  C.  346. 

§  15.    Defendants  and  co-defendants. 

(a)  Prior  to  the  act  of  1870,  relating  to 
the  competency  of  witnesses,  a  defendant 
who  had  suffered  judgment  of  default  was 
not  a  competent  witness  for  his  co-defendant. 
Parties  to  the  suit  were  then  excluded  from 
considerations  of  public  policy,  and  not  be- 
cause of  their  interest  in  the  result. — Good 
V.  Martin,  2  C.  218. 

(b)  In  an  action  to  recover  for  services, 
plaintiff  is  a  competent  witness  to  testify 
to  the  value  of  his  services  and  may  be  per- 
mitted to  answer  the  direct  question  of  what 
his  services  were  worth. — Stevens  v.  Walton, 
17  A.  440,  68  P.  834. 

§16.  Transfer,  release  or  extinguishment  of 
interest, 
(a)  A  motion  for  leave  to  file  a  new 
bond,  in  order  to  obtain  the  testimony  of  a 
surety  in  the  original  bond,  should  be  based 
upon  affidavit  showing  the  materiality  of  the 


Digitized  by 


Google 


4111     (§17) 


WITNESSES  II 


(§20)     4112 


testimony  which  is  to  be  obtained. — Sopris 
V.   Truax,   1  C.   89. 

(b)  The  competency  of  a  witness  who  is 
under  statutory  disability  by  reason  of  his 
being  interested  in  the  result  of  an  action 
cannot  be  restored  by  a  release  of  liability. 
— Williams  v.  Carr,  4  A.  368,  36  P.  646. 

(C)  TESTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED,  FOR  OR 
AGAINST  REPRESENTATIVES, 
SURVIVORS,  OR  SUCCESSORS  IN 
TITLE  OR  INTEREST  OF  PER- 
SONS DECEASED  OR  INCOMPE- 
TENT. 

§  17.    Constitutional  and  statutory  provisions. 

(a)  Sec.  58  of  the  code,  which  provides 
that,  where  cross  demands  exist  between 
two  persons,  neither  shall  be  deprived  of  the 
benefit  of  counterclaim  in  suit  by  the  as- 
signment or  death  of  the  other,  does  not 
prescribe  a  rule  of  evidence  nor  affect  the 
mode  of  proof  existing  at  the  time  of  its 
adoption.— Rathvon  v.  White,  16  C.  41,  26 
P     323 

(b)  Sec.  3641,  Gen.  Stat.,  forbidding  one 
party  to  a  suit  from  testiftring  where  the 
adverse  party  is  executor  or  administrator 
of  a  deceased  person,  and  the  matter  in  con- 
troversy existed  prior  to  decedent's  demise, 
is  not  repealed  by  sec.  58  of  the  code,  pro 
viding  that  where  cross-demands  exist  be- 
tween two  persons,  neither  shall  be  deprived 
of  the  benefit  of  counterclaim  in  suit  by  the 
assignment  or  death  of  the  other,  since  this 
section  does  not  prescribe  a  rule  of  evidence 
nor  affect  the  mode  of  proof  existing  at  the 
time  of  its  adoption.— Rathvon  v.  White,  16 
C.  41,  26  P.  323. 

(c)  A  person  sued  individually  cannot  in- 
voke the  statute  (sec.  3641,  Gen.  Stat.)  where 
he  fails  to  plead  or  to  plead  fully  his  ac- 
tions as  done  as  an  administrator.— Prewitt 
V.  Lambert,  19  C.  6,  7,  34  P.  684. 

§18.    Parties  and  other  persons  whose,  testi- 
mony is  excluded,  in  general. 

(a)  With  certain  exceptions,  stated  in 
the  statute,  no  party  to  a  civil  action  or  per 
son  directly  interested  in  the  event  thereof 
is  competent  to  testify  therein  of  his  own 
motion,  or  in  his  own  behalf,  when  the 
adverse  party  sues  or  defends  as  the  ad- 
ministrator of  a  deceased  person.— Vande- 
vier  V.  Fetta.  20  C.  368,  38  P.  466;  Jones  v. 
Henshall,  3  A.  448,  34  P.  254;  Fetto  v.  Van- 
devier,  3  A.  419,  34  P.  168;  Rogers  v.  Mc 
Millen,  6  A.  14,  39  P.  891. 

(b)  No  party  to  any  civil  action,  suit  or 
proceeding,  or  person  directly  interested  in 
the  event  thereof,  is  competent  to  testif> 
therein  of  his  own  motion,  or  in  his  own 
behalf,  when  the  adverse  party  sues  or  de 
fends  as  the  heir,  executor  or  administrator 
of  a  deceased  person.— Williams  v.  Carr,  4 
A.  363,  36  P.  644;  Carpenter  v.  Ware,  4  A 
458,  36  P.  298;  Williams  v.  Carr,  4  A.  3bS, 
36  P.  646.  „         .      * 

(c)  A  bank  assigned  to  Ross  for  the 
benefit  of  its  creditors.  Among  the  assetr 
was  a  judgment.  Bank  v.  Gallagher.  The  as 
Bignee  brought  suit  to  set  aside  a  trust  deed 
made  by  Gallagher,  which,  on  its  face,  wa? 
>  lien  prior  to  this  judgment.     The  bene^ 


ficiary  in  such  deed  was  dead:  Held,  that 
such  beneficiary  being  a  necessary  party  ex- 
cluded all  living  persons  interested  from  the 
witness  stand.— Larson  v.  Ross,  10  A.  267,  50 
P.  730. 

§  19.    Parties  of  record. 

(a)  Under  G.  S.,  sec.  3641,  a  complainant 
in  a  bill  in  equity  may  not  of  his  own  mo- 
tion, and  in  his  own  behalf,  testify  to  any 
material  fact  when  the  adverse  parties  are 
defending  as  heirs.  Nor  will  it  alter  the 
case,  when  a  general  objection  is  made  be- 
fore the  witness  is  sworn,  whether  the  tes- 
timony elicited  was  upon  the  direct  or  cross 
examination.— Whitsett  v.  Kershow,  4  C. 
419;  Gilham  v.  French,  6  C.  196. 

(b)  In  an  action  between  the  administra- 
tor and  one  claiming  certain  property  as  a 
gift  cau8a  mortis,  the  subject  of  litigation 
being  the  validity  of  the  gift,  the  husband 
and  heir  of  deceased  is  not  a  competent 
witness  on  behalf  of  the  administrator  as 
to  matters  occurring  before  his  wife's  death, 
under  G.  S.,  sec.  3641. — Conner  v.  Root.  11 
C.  184,  17  P.  773. 

(c)  Parties  to  a  will  contest  are  not 
competent  witnesses  to  testify,  under  2  Mills' 
Ann.  Stats.,  sec.  4816,  providing  that  no 
party  to  any  civil  action  or  person  directly 
interested  in  the  event  thereof  shall  testify 
when  any  adverse  party  sues  or  defends  as 
executor  or  administrator. — Shapter's  Estate, 
In  re,  35  C.  578,  85  P.  688. 

(d)  The  executor  of  a  will  Is  a  party  to  a 
will  contest,  and,  therefore,  not  a  compe- 
tent witness,  under  2  Mills'  Ann.  Stats.,  sec. 
4816,  providing  that  no  party  to  any  civil 
action  or  person  directly  interested  in  the 
event  thereof  shall  testify  when  any  adverse 
party  sues  or  defends  as  executor  or  ad- 
ministrator.— Id. 

(e)  Where  the  sole  defendant  is  made 
party  as  administrator,  the  plaintiff  is  in- 
competent to  testify  in  his  own  behalf,  for 
any  purpose  (Mills'  Stats.,  sec.  4816;  Rev. 
Stats.,  sec.  7267).  The  circumstance  that  the 
action  is  upon  a  bond  In  which  one  still 
living  but  not  joined  was  surety,  affords 
no  ground  to  make  an  exception  to  the  rule 
prescribed  by  the  statute. — Cree  v.  Becker, 
49  C.  268.  112  P.  783. 

(f)  The  defendant  is  not  a  competent 
witness  in  his  own  behalf  as  to  facts  oc- 
curring before  death  where  the  plaintiff  sues 
as  executrix.— Keeler  v.  Hoyt,  57  C.  120.  140 
P.  191. 

(g)  A  person  claiming  to  be  the  widow 
of  a  decedent  suing  a  trustee  and  an  heir 
to  obtain  an  interest  in  property  held  in 
trust  for  the  use  of  the  ancestor  and  his 
heirs,  is  not  a  competent  witness. — Carpenter 
V.  Ware,  4  A.  458,  36  P.  298. 

g20.    Persons  interested  in  event. 

(a)  Where  a  will  provided  compensation 
for  legsll  services  rendered  and  reimburse- 
ment for  expenses  of  an  attorney  in  adminis- 
tering a  trust  as  executor,  he  is  not  such  a 
beneficiary  under  the  will  as  will  render  him 
incompetent  to  testify  on  the  application  to 
probate  the  will.— Shapter's  Estate,  In  re, 
35  C.  578,  85  P.  688. 

(b)  Defendant  in  ejectment  claimed  un- 
der a  conveyance  from  the  wife  of  plaintiff. 
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the  validity  of  which  was  contested.  The 
father  of  defendant  claiming  other  lands, 
under  a  different  conveyance  contested  upon 
the  same  grounds  asserted  in  the  present 
action,  was  held  competent  as  a  witness. — 
Allen  V.  Shires,  47  C.  433,  107  P.  1070. 

§S1.    Member,  stockholder,  or  officer  of 

corporation   or  association  party   or 
interested. 

(a)  Under  sec.  4816  of  Mills'  Stets.  (Rev. 
Stats.,  sec.  7267),  a  stockholder  in  a  national 
bank  is  not  competent  to  give  testimony 
in  behalf  of  the  bank,  to  establish  a  claim 
against  the  estate  of  a  decedent,  except  as 
to  facts  coming  under  the  exceptions  enu- 
merated in  the  section.— Brown  v.  First 
National  Bank,  49  G.  393,  113  P.  483. 

(b)  A  stockholder  in  a  corporation  is 
not  a  competent  witness  to  establish  a  claim 
of  the  corporation  against  a  decedent's  es- 
tate. The  objection  may  be  taken  after  the 
witness  is  sworn  in  chief.— Gilmour  v.  First 
National  Bank,  21  A.  301,  121  P.  767. 


§22. 


—  Surviving  party  to  contract  or  other 
transaction  or  cause  of  action. 


(a)  In  an  action  by  the  widow  against 
the  administrator  the  plaintiff  proposed  to 
testify,  of  her  own  motion,  that  certain  prop- 
erty sold  in  the  lifetime  of  her  husband  be- 
longed to  her;  that  she  consented  to  the 
sale  and  permitted  the  husband  to  take  the 
money,  with  the  understanding  that  he  was 
to  reinvest  it  in  another  homestead,  which 
was  to  belong  to  her,  but  which  was  never 
done':  Held,  that  such  testimony  is  spe- 
cifically prohibited. — Palmer  v.  Hanna,  6  C. 
55. 

(b)  Under  Mills'  Ann.  Stets.,  sec.  4816, 
providing  that  "No  party  to  any  civil  action, 
suit  or  proceeding,  or  person  directly  in- 
terested In  the  event  thereof,  shall  be  al- 
lowed to  testify  therein  of  his  own  motion, 
or  in  his  own  behalf  •  •  •  when  any 
adverse  party  sues  or  defends  as  the  ♦  ♦  ♦ 
executor  or  administrator  •  ♦  ♦  of  any 
deceased  person,  *  *  *  unless  when  called 
as  a  witness  by  such  adverse  party  so  suing 
or  defending."  A  physician  in  a  proceeding 
to  establish  a  claim  against  the  estete  for 
medical  services  rendered  decedent  is  not 
qualified  to  testify  in  the  case. — Temple  v. 
Magruder,  36  C.  390,  85  P.  832. 

(c)  In  an  action  against  an  administra- 
tor to  quiet  title,  and  to  cancel  a  note  and 
trust  deed  securing  the  same  upon  the 
ground  that  the  former  is  barred  by  the  stet- 
ute  of  limitetions,  the  makers  of  the  note 
are  prohibited  from  testifying  by  sec.  4816, 
Mills'  Ann.  Stets.- Sartor  v.  Wells,  39  C.  84, 
89  P.  797. 

(d)  In  an  action  against  the  survivors 
of  a  partnership  the  plaintiff  is  not  a  com- 
petent witness  to  testify  to  a  contract  made, 
or  conversation  had,  with  the  deceased  part- 
ner, not  In  the  presence  of  any  of  the  sur- 
vivors.—Watkins  V.  Adams,  53  C.  290,  125 
P.  122. 

(e)  The  alleged  surviving  partner  is  not 
a  competent  witness  for  the  plaintiffs  under 
the  stetute,  to  prove  the  partnership.  No 
acknowledgment  by  a  surviving  partner, 
made  after  the  death  of  his  co-partner,  will 


revive  a  debt  against  the  estete  of  the  de- 
ceased.—Cooper  V.  Wood,  1  A.  101,  27  P.  884. 
(f)  The  plaintiff  entered  into  a  contract 
to  perform  certein  services  for  a  firm  of 
two  persons,  both  of  whom  were  present 
on  the  occasion,  whereby  it  was  agreed  that 
he  was  to  rec^ve  a  certain  compensation. 
Before  trial  one  of  the  partners  died.  This 
event  did  not  render  the  plaintiff  incompe- 
tent to  testify  to  the  making  of  the  contract, 
under  the  statute,  although  the  other  partner 
defended  the  action  for  himself,  and  as 
trustee  of  the  administratrix  of  the  deceased 
partner.— Savard  v.  Herbert,  1  A.  445,  29  P. 
461. 

§23.    Husband  or  wife  of  party  or  other 

person  excluded  from  testifying. 

(a)  Mills'  Ann.  Stets.,  sec.  4822,  pro- 
vides that  all  persons,  with  certain  excep- 
tions, may  be  witnesses,  and  that  neither 
parties  nor  other  persons  who  have  an  in- 
terest in  the  event  of  an  action  or  proceed- 
ing shall  be  excluded;  and  sec.  4816  pro- 
vides that  no  party  to  any  civil  action,  or 
person  directly  interested  in  the  event  there- 
of, shall  be  allowed  to  testify  therein  when 
any  adverse  party  sues  or  defends  as  the 
administrator  of  any  deceased  person.  Held, 
that  in  a  proceeding  upon  the  allowance 
of  a  claim  against  the  estete  of  a  decedent, 
the  wife  of  the  claimant  is  a  competent  wit- 
ness to  testify  in  favor  of  her  husband. — 
Butler  V.  Phillips,  38  C.  378,  88  P.  480. 

(b)  The  wife  is  a  competent  witness  to 
esteblish  a  claim  of  her  husband  against  a 
decedent's  estete. — ^White-  v.  Christopherson, 
46  C.  46,  102  P.  747. 

§24.  Parties  as  arainst  whom  testimony 
is  excluded,  executor,  administrator, 
guardian,  trustee,  or  other  represente- 
tive  of  estate  of  person  deceased  or 
incompetent. 

(a)  A  creditor  of  an  estate  who  has  in- 
tervened in  an  action  by  the  administrator 
against  the  heir,  and  who  is  interested  in  the 
success  of  the  latter,  has  a  right  to  object 
to  testimony  by  the  plaintiff  in  his  own  be- 
half.—Vandevier  V.  Fette.  20  C.  369,  38  P. 
466;  Fette  v.  Vandevier,  3  A.  420,  34  P.  168. 

§  25.    Subject-matter  of  testimony  in  general. 

(a)  The  competency  of  a  witness  is  not 
affected  by  the  character  of  the  testimony  he 
may  give.— Jones  v.  Henshall,  3  A.  448,  34  P. 
254. 

(b)  Under  the  act  of  April  3rd.  1907 
(Laws  1907,  c.  231,  Rev.  Stet..  sec.  7267.  par. 
sixth),  a  married  woman  residlni?  with  her 
husband,  in  the  house  of  her  stepfather,  by 
his  request,  nothing  more  being  shown  as  to 
thpi''  relations,  is  not  a  member  of  his 
family,  and  is  not  competent  to  testify  as 
to  a  conversation  between  the  steofather  and 
another,  in  an  action  in  which  she  seeks  to 
esteblish  as  against  the  heirs  at  law  of  the 
stepfather,  a  resultine  trust  in  lands  of 
which  the  stepfather  died  seized  in  fee.  The 
stetute  qualifies  only  those  living  with  the 
deceased,  who.  upon  his  demise,  would  in- 
herit from  him.— Fagan  v.  Troutman,  25  A. 
251.    138    P.    442. 
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§26.    CommimicatioiiB    and    instruments    in 
writing. 

(a)  In  a  proceeding  upon  the  allowance 
of  a  claim  against  the  estete  of  a  decedent, 
a  deposition  taken  by  the  administrator  was 
introduced  and  read  by  claimant  Attached 
to  the  deposition  as  an  exhibit  was  a  letter 
written  by  the  claimant  to  the  deponent 
after  the  death  of  the  decedent,  in  which 
was  set  forth  in  detail  the  amount  and  char- 
acter of  the  services  rendered  upon  which 
the  claim  against  the  estate  was  based,  and 
such  letter  was  allowed  in  evidence  over  the 
objection  of  the  administrator.  Held,  that 
the  claimant  being  disqualified  as  a  witness 
under  Mills'  Ann.  Stats.,  sec.  4816,  no  self- 
serving  statement  made  by  him  in  the  form 
of  a  letter  could  be  competent  evidence. — 
Butler  V.Phillips,  38  C.  378,  88  P.  480. 

§  27.    —  Books  of  account 

(a)  The  inhibiUon  imposed  by  sec.  4816, 
Mills'  Ann.  Stats.,  which  provides  that  no 
party  to  an  action  or  person  directly  in- 
^  terested  in  the  event  thereof,  shall  be  al- 
lowed to  testify  therein  of  his  own  motion 
or  in  his  own  behalf  when  the  adverse  party 
sues  or  defends  as  heir  or  legatee  of  a  de- 
ceased person,  does  not  extend  to  books  of 
accounts  between  a  party  to  a  proceeding 
and  a  decea:sed  person.— Haines  v.  Christie. 
28  C.  502,  66  P.  883. 

§28.  Matters  occurring  before  death  or  in- 
competency of  party  to  contract  or 
other  transaction  or  cause  of  action. 

(a)  It  is  not  error  to  receive  testimony 
of  plaintiffs  to  facts  occurring  subsequent  to 
the  decease  of  the  defendant's  ancestor. — 
Fillmore  v.  Wells,  10  C.  228,  16  P.  343. 

(b)  In  an  action  against  an  administra- 
tor a  conversation  between  the  administrator 
and  a  party  to  the  suit  who  has  since  died, 
which  did  not  relate  to  matters  transpiring 
prior  to  the  death  of  the  administrator's  de- 
cedent is  not  prohibited  from  admission  in 
evidence  by  sec.  4816,  Mills'  Ann.  Stats.— 
Tourtelotte  v.  Brown,  18  A.  336,  71  P.  638. 

(c)  Under  sees.  7266,  7267,  of  the  Revised 
Statutes,  one  suing  to  establish  a  trust  in 
lands  against  the  heir  of  him  who  died 
seized,  is  not  a  competent  witness,  of  his 
own  motion,  as  to  any  fact  occurring  before 
the  death  of  such  ancestor.  That  she  had 
no  knowledge  of  the  trust  until  after  the 
death  of  such  ancestor  is  a  fact,  within  the 
rule.  The  plaintiff  is  incompetent  to  speak 
to  It— Cliff  V.  Cliff,  23  A.  183,  128  P.  860. 

§29.    Effect    of   admission    of   testimony    of 
adverse  party. 

(a)  Where  the  plaintiff  in  an  action 
against  heirs  of  a  deceased  person  is  called 
as  a  witness  by  the  adverse  parties  and 
examined  upon  certain  matters  pertinent  to 
some  of  the  issues,  he  is  thereby  rendered 
competent  for  all  purposes. — ^Warren  v. 
Adams,  19  C.  516,  36  P.  604;  Jerome  v.  Bohm, 
21  C.  322,  40  P.  670. 

(b)  Where  plaintiffs  suing  as  heirs  and 
personal  representatives  testified  as  to  cer- 
tain conversations  between  their  deceased 
and  defendant  it  was  not  error  to  permit 
defendant  to  testify  to  the  same  conversa- 
tions.—Hurd  V.  Fleck,  84  C.  262,  82  P.  486. 


§30.    Effect  of  calling  or  examination  as  wit- 
nets  by  adverse  party. 

(a)  The  mere  fact  that  the  testimony  of 
a  deceased  party  given  on  a  former  trial 
has  been  preserved  in  writing  does  not 
qualify  the  living  party  to  testify  in  his  own 
behalf  unless  such  testimony  be  offered  in 
evidence  by  the  representative  of  the  de- 
ceased party.  If  offered  by  the  living  party 
it  is  to  be  regarded  as  the  testimony  of  his 
?]r«  ?^i^'i®»s.--Levy  v.  Dwight  12  C.  101, 
20  r,  12. 

(b)  One  who  calls  a  disqualified  witness, 
even  for  cross-examination  under  the  statute 
(Laws  1899,  c.  96;  Rev.  Stats.,  sec  7284) 
waives  the  disqualification  and  makes  him  a 

Yn^^^^^^  *"  purposes.— Allen  v.  Shires, 
47  C.  433,  107  P.  1070. 

(D)      CONFIDENTIAL   RELATIONS   AND 
PRIVILEGED  COMMUNICATIONS. 

§  81.    Communications  to  or  advice  by  attorney 
or  counsel,  in  general. 

(a)  Privileged  communications  between 
attorney  and  client  do  not  include  declara- 
tions made  to  one  to  whom  a  defendant  ap- 
plied to  have  a  mortgage  prepared,  when 
(1)  the  person  to  whom  application  was 
made  was  not  consulted  as  an  attorney  but 
was  merely  employed  as  a  scrivener.  (2) 
It  did  not  appear  in  the  evidence  that  the 
person  to  whom  the  application  was  made 
was  an  attorney  at  law.— Machette  v.  Wan- 
less,  2  C.  170. 

(b)  To  entitle  a  party  to  the  protection 
accorded  to  privileged  communications,  the 
communications  must  have  been  made  to  the 
counsel,  solicitor  or  attorney  acting,  for  the 
time  being,  in  the  character  of  a  legal  ad- 
viser, and  must  be  made  by  the  client  for 
the  purpose  of  professional  advice  or  aid 
upon  the  subject  of  his  rights  and  liabili- 
ties.—Caldwell  V.  Davis,  10  C.  482,  16  P. 
696. 

(c)  The  statute  excluding  an  attorney 
from  being  examined  without  the  consent  of 
his  client  as  to  any  communication  made 
by  the  client  to  him,  should  be  applied  ac- 
cording to  the  plain  import  of  its  terms; 
the  statute  is  for  the  benefit  of  the  client, 
not  the  attorney. — Denver  Tramway  Co.  v 
Owens,  20  C.  107,  36  P.  848. 

(d)  The  attorney  is  bound  to  silence 
whether  he  accepts  a  retainer  or  not  after 
hearing  his  client's  preliminary  statement. 
He  was  professionally  retained  by  listening 
to  the  statement  and  no  subsequent  breach 
of  the  professional  relation  would  release 
him.— Id. 

(e)  To  constitute  professional  employ- 
ment, it  is  not  necessary  that  any  retainer 
should  have  been  paid,  promised,  or  charged 
for.— Id. 

§  82.    Communications  through  or  in  pres- 
ence or  hearing  of  others. 

(a)  A  listening  bystander  may  testify  to 
what  the  client  told  the  attorney. — Denver 
Tramway  Co.  v.  Owens,  20  C.  107,  36  P. 
848. 

(b)  A  statement  by  the  client  to  the  at- 
torney, in  answer  to  his  question  as  to  how 
the  client  understands  the  transaction   in 
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hand— whether  it  includes  three  lots,  or  only 
two — ^made  in  the  presence  of  a  stranger 
to  the  matter,  is  not  privileged,  as  to  said 
stranger,  at  least,  who  may  testify  to  same. 
—Alpha  Realty  ft  R.  Co,  v.  Randolph,  23  A. 
69,  127  P.  245. 

§33.    Communications  to  or  information  ac- 
quired by  physician  or  surgeon. 

(a)  The  defense  being  insanity,  the 
court,  upon  motion  of  defendant,  with  the 
consent  of  the  district  attorney,  appointed 
a  physician  to  make  an  examination  and 
to  testify:  Held,  that  an  examination  and 
consultation  between  defendant  and  the 
physician,  under  such  circumstances,  was 
not  confidential;  and  that  the  physician 
could  be  called  by  the  state  to  testify  in 
rebuttal,  even  though  he  had  not  been  called 
by  defendant— Nesbit  v.  People,  19  C.  441, 
36  P.  221. 

(b)  Sec  4824,  d.  4,  Mills'  Ann.  Stats., 
provides  that  a  physician  or  surgeon  shall 
not,  without  the  patient's  consent,  be  ex- 
amined as  to  any  information  acquired  In 
attending  the  patient,  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the 
patient.  Held,  that  a  physician  commis- 
sioned by  a  railroad  company's  chief  surgeon 
to  inquire  into  the  injuries  of  a  passenger, 
received  on  one  of  the  railroad  company's 
trains,  and  to  prescribe  treatment  for  him, 
was  not  competent  to  testify,  in  an  action  for 
injuries  received  by  the  passenger,  as  to  in- 
formation acquired  by  him  while  so  attend- 
ing the  person  injured. — Colo.  Mid.  Ry.  Co.  v. 
McGarry,  41  C.  398,  92  P.  915. 

(c)  Mills'  Ann.  Stats.,  sec.  4824,  provides 
that  a  physician  and  surgeon  duly  author- 
ized to  practice  his  profession  under  the  laws 
of  this  state  shall  not,  without  the  consent 
of  his  patient,  be  examined  as  to  any  in- 
formation acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient  Held,  that 
such  provision  does  not  apply  to  a  physician 
practicing  in  another  state  and  not  author- 
ized to  practice  under  the  laws  of  this  state. 
— Colo.  Springs  ft  Interurban  Ry.  Co.  v. 
Fogelsong,  42  C.  341,  94  P.  356;  Head  Camp, 
Woodmen  of  the  World  v.  Loeher,  17  A.  247, 
68  P.  136. 

(d)  A  physician  or  surgeon  cannot  with- 
out consent  of  his  patient,  be  interrogated  as 
to  any  information  which  he  may  have  ac- 
quired, whether  by  oral  statements  or  as  a 
result  of  his  examination,  while  attending 
him. — Colorado  Fuel  ft  Iron  Co.  v.  Cum- 
mings,  «  A.  541,  46  P.  875. 

(e)  The  physician  in  a  railroad  hospital 
may  not  testify  concerning  the  nature  and 
character  of  the  injuries,  the  knowledge  of, 
which  he  acquired  while  the  plaintiff  was 
under  his  treatment. — Id. 

§34.    Confessions  or  other  conununications  to 
clergyman  or  minister  of  religion. 

(a)  Statements  made  to  a  clergyman,  not 
in  his  professional  character,  nor  in  the 
course  of  any  clerical  discipline  enjoined 
by  the  church,  but  voluntarily,  as  if  made 
to  any  other  gentleman,  are  not  privileged 
under  Rev.  Stats.,  sec.  7274,  par.  3.— Mil- 
bum  V.  Haworth,  47  C.  595,  108  P.  155. 

(b)  A   statement   made  by  an   accused 


person  to  an  officer,  in  the  presence  and 
through  the  aid  of  a  clergyman,  is  not  to  be 
excluded  on  suggestion  of  the  ecclesiastical 
character  of  such  clergyman,  where  it  does 
not  appear  that  the  clergyman  was  the 
spiritual  adviser  of  the  accused,  or  even  that 
they  were  of  the  same  sect,  or  denomina- 
tion.—Mitsunaga  V.  People,  54  C.  102,  129  P. 
241. 

§  35.    Persons  entitled  to  assert  privilege. 

(a)  The  purpose  of  Mills'  Ann.  Stats., 
sec.  4824,  subds.  2  and  4,  in  regard  to  privi- 
leged communications  made  to  an  attorney 
or  physician  is  to  protect  the  client  or 
patient,  and,  although,  while  the  latter  are 
living,  the  former  could  not  testify  to  such 
matters  without  their  consent  the  rule  is 
otherwise  after  their  death  in  regard  to  mat- 
ters in  dispute  arising  in  probate  between 
devisees  and  heirs. — Shapter's  Estate,  In  re, 
35  C.  578,  85  P.  688. 

§86.    Waiver  of  privilege. 

(a)  The  statute  disqualifying  an  attorney 
from  giving  testimony  as  to  confidential 
communications,  of  the  client,  has  no  appli- 
cation when  the  client  himself  discloses  the 
transaction  in  question. — ^Feamley  v.  Pearn- 
ley,  44  C.  417,  98  P.  819;  Sholine  v.  Harris, 
22  A.  63,  123  P.  330. 

ni.    SXAMINATION. 

(A)     TAKING  TESTIMONY  IN  GENERAL. 

§  37.  Examination  of  adverse  party  in  general, 
(a)  The  plaintiff  may  call  the  defendant 
and  examine  him  as  to  any  matters  which 
may  tend  to  establish  his  demand. — Nitro 
Powder  Co.  v.  Keams,  50  C.  1,  114  P.  396. 

§88.  Statement  by  witness  or  testimony 
without  questions, 
(a)  On  an  issue  as  to  when  certain  eras-  - 
ures  were  made  in  a  contract,  it  was  not 
erroneous  to  permit  plaintiffs  only  attorney 
at  the  trial,  and  who  represented  plaintiff  in 
the  execution  of  the  contract,  to  be  sworn 
and  testify  in  a  narrative  form  without  ques- 
tions first  having  been  propounded  to  him 
^at  when  he  signed  plaintiff's  name  to  the 
contract  he  looked  it  over  carefully  and  no 
erasure  had  been  made. — Goldsmith  v.  New- 
house,  19  A.  1,  72  P.  809. 

§39.    Questions  in  generaL 

(a)  A  question  to  a  witness  upon  his 
examination  in  chief,  embracing  the  very 
substance  of  the  issue  on  trial  and  calling 
for  an  answer  which  if  accepted  amounts  to 
a  determination  of  such  issue,  is  an  improper 
question. — Combs  v.  Ag.  Ditch  Co.,  17  C.  146, 
28  P.  966. 

(b)  An  objection  to  a  question  that  called 
for  a  full  disclosure  of  the  instructions  given 
witness  by  his  employers  concerning  the 
conduct  of  their  business  was  properly  sus- 
tained.— John  V.  Far  well  Co.  v.  McGraw,  13 
A.  467,  59  P.  231. 

(c)  The  form  of  questions  and  method 
of  examination  of  witnesses  are  largely 
within  the  discretion  of  the  trial  court,  and 
unless  there  is  an  arbitrary  abuse  of  such 
discretion,  the  trial  court's  action  in  such 
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matters  will  not  be  held  to  be  reversible 
error.— Burson  v.  Bogart,  18  A.  449,  72  P. 
606. 

§40.    Leading  questions. 

(a)  The  conduct  of  the  examination  of 
witnesses  rests  in  the  sound  discretion  of 
the  ni8i  priua  court,  and  that  leading  ques- 
tions were  permitted  to  be  asked  is  not 
ground  for  reversal. — ^Lawson  v.  Qlass,  6  C. 
134. 

(b)  Where  a  party  Is  really  surprised  by 
the  testimony  of  his  own  witness,  it  is  in 
the  discretion,  and  is  often  the  duty,  of  the 
court  to  allow  leading  questions  to  be  pro- 
pounded; and,  in  an  extreme  case,  a  cross- 
examination  of  such  witness  by  the  party 
calling  him  should  be  permitted. — Babcock 
V.  People,  13  C.  515,  22  P.  817. 

(c)  A  party  may  interrogate  his  own  wit- 
ness by  direct  questions  for  the  purpose  of 
contradicting  previous  adverse  testimony.— 
Grimes  v.  Hill,  15  C.  359,  25  P.  698. 

(d)  Where  public  officials  are  charged  in 
a  civil  action  with  a  fraudulent  conspiracy 
against  the  rights  and  interests  of  the  peo- 
ple, the  court  is  Justifiable  in  its  discretion 
in  allowing  one  of  the  defendants  to  be  inter- 
rogated by  leading  questions,  and  even  cross- 
examined  by  the  party  calling  him. — ^Rollins 
v.  Pueblo  County,  15  C.  103,  25  P.  319. 

(e)  It  was  proper  to  allow  the  district 
attorney  in  a  criminal  case  to  ask  a  witness 
leading  questions,  where  the  witness  had 
made  a  previous  statement  to  him,  a  portion 
of  which  the  witness  was  attempting  to  con- 
ceal to  the  district  attorney's  surprise,  the 
questions  objected  to  being  asked  to  refresh 
the  witness's  recollection.— Wickham  v.  Peo- 
ple, 41  C.  345,  93  P.  478. 

§41.    Repetition  of  questions. 

(a)  When  a  question  has  been  asked  and 
answered,  it  may  be  excluded  if  again  asked. 
— WaUing  v.  Warren,  2  C.  434. 

(b)  In  a  prosecution  for  murder,  a  physi- 
cian who  testified  for  the  state  was  asked 
by  defendant's  counsel  whether  he  had  not 
talked  with  the  latter  in  the  Jail  on  a  certain 
afternoon,  and  witness  responded  in  the 
negative.  Held,  that  the  sustaining  of  an 
objection  to  a  second  question  of  the  same 
kind  with  an  admonition  not  to  ask  it  again, 
was  not  erroneous,  nor  did  it  indicate  ill- 
will  on  the  part  of  the  court  toward  de« 
fendant.— Boles  v.  People,  37  C.  41,  86  P. 
1030. 

(c)  It  is  not  error  to  refuse  to  permit  a 
witness  to  repeat  in  substance  testimony  al- 
ready given  although  expressed  in  different 
words.— Curran  v.  Rothschild,  14  A.  497,  60 
P.  1111. 

§4t.    Responsiveness  of  answer. 

(a)  Whether  witnesses  who  use  the  sur- 
names of  parties  to  the  suit  refer  to  the 
parties,  or  to  other  persons  of  the  same 
name,  is  a  question  for  the  Jury.  If  there 
is  a  doubt  as  to  the  identity  of  a  person 
named  by  a  witness,  it  is  easily  solved  upon 
cross-examination,  and,  if  the  party,  in 
whose  favor  the  doubt  will  operate,  fails  to 
apply  the  test,  there  is  strong  ground  for 
believing  that  he  does  not  desire  to  dissi- 
pate the  doubt.— Smith  v    Cisson,  1  C.  29. 


(b)  In  an  action  for  injuries  caused  by 
a  truck  falling  down  a  winze  of  a '  mine 
in  which  plaintiff  was  at  work,  where 
the  track  on  which  the  truck  ran  passed 
over  the  mouth  of  the  winze,  and  trap  doors 
over  the  winze  when  closed  constituted  part 
of  the  track,  and  the  negligence  relied  upon 
was  the  construction  of  the  track  and  the 
way  the  trap  doors  opened,  a  witness  was 
asked  what  he  observed  in  regard  to  the 
track  and  answered  that  according  to  his 
Judgment  the  trap  doors  were  put  in  wrong. 
Held,  that  the  answer  was  responsive  and 
should  not  have  been  stricken  out  on  that 
gvound. — Tanner  v.  Harper,  32  C.  156,  75  P. 
404. 

(c)  Where  a  mining  lease  was  held  and 
worked  in  the  name  of  Y.  and  G.,  and  an 
action  was  brought  against  V.  and  C.  for 
supplies  furnished,  and  labor  performed  for 
the  lessees  on  the  ground  that  G.  was  only 
an  agent  for  C,  and  G.  denied  any  interest 
in  the  lease  or  liability  for  the  debts  of 
the  lessees,  and  V.  as  a  witness  for  plaintiff, 
was  asked  who  was  interested  with  him  in 
working  the  mine,  to  which  he  answered 
that  he  was  led  to  believe  that  C.  would 
furnish  G.  with  his  portion  of  the  money, 
it  was  error  to  deny  a  motion  to  strike 
out  the  answer  as  not  being  responsive  to 
the  question,  since  the  answer  might  have 
had  a  tendency  to  prejudice  the  Jury.— Craw- 
ford V.  Birkins,  16  A.  532.  66  P.  687. 

§4S.    Refreshing  memory. 

(a)  It  is  not  necessary  that  a  writing 
used  by  a  witness  to  refresh  his  memory  be 
an  original  writing,  provided,  after  inspect- 
ing it,  the  witness  can  speak  to  the  facts 
from  his  own  recollection.  As  to  the  time 
when  such  writing  should  have  been  made, 
no  precise  rule  can  be  stated. — ^Lawson  v. 
Glass,  6  C.  184;  Denver  &  Rio  G.  R.  Co.  v. 
Wilson,  4  A.  355,  36  P.  67. 

(b)  A  witness  may  refresh  his  memory 
by  reference  to  memoranda  of  the  dates, 
weights  and  prices  entered  by  himself  at 
the  times  certain  sales  were  made.— Rohrig 
V.  Pearson,  15  C.  127,  24  P.  1083. 

(c)  Where  a  sufficient  foundation  has 
been  laid  for  the  admission  of  books  of  ac- 
count, it  is  not  error  to  allow  a  witness  to 
refer  to  them  to  refresh  his  memory,  or  to 
read  the  entries  therein  to  the  Jury.— Moyna- 
han  V.  Perkins,  36  C.  481,  85  P.  1132. 

(d)  Witnesses  may  be  permitted  to  re- 
fresh their  recollection  by  referring  to  memo- 
randa made  by  them  directly  after  the  oc- 
currence of  the  event  to  which  their  testi- 
mony relates,  and  to  testify  from  their  recol- 
lection thus  refreshed.— Mich.  Ins.  Co.  v. 
Wich.  8  A.  409,  46  P.  687. 

(e)  But  the  memorandum  itself  is  not 
admissible  in  evidence.— Rankin  v.  Under- 
wood, 9  A.  158,  47  P.  972. 

(B)     CROSS-EXAMINATION  AND  RE- 
EXAMINATION. 

§  44.    Control  and  discretion  of  ^urt. 

(a)  The  extent  to  which  the  cross-exami- 
nation of  a  witness  may  be  carried  in  any 
particular  matter  may  be  controlled  by  the 
court  within  reasonable  limits.— Power  v. 
People,  17  C.  178,  28  P.  1127. 
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§45.    Scope  and  extent  of  cross-examination 
in  general 

(a)  In  a  prosecution  for  rape  where  the 
prosecuting  witness  testified  that  defendant 
had  intercourse  with  her  at  various  times 
while  they  were  going  through  certain  woods, 
and  on  cross-examination  stated,  that  a  good 
many  saw  them  going  through  the  woods,  it 
was  reversible  error  to  sustain  an  objection 
to  a  question  asking  her  to  name  one  person 
who  saw  them. — ^Bigcraft  v.  People,  30  C. 
298,  70  P.  417. 

(b)  Matters  brought  out  on  cross-exami- 
nation, which  are  legitimate  for  the  purpose 
of  enabling  the  jury  to  determine  the  credi- 
bility of  a  witness,  are  not  objectionable, 
although  they  may  relate  to  questions  not 
in  issue  in  the  case. — ^Vindicator  Cons.  Gold 
Min.  Co.  V.  Firstbrook,  36  C.  498,  86  P.  813. 

(c)  Cross-examination  of  plaintiff's  wit- 
nesses directed  to  a  defense  not  pleaded, 
should  be  excluded. — ^Jakway  v.  Rivers,  48 
C.  49,  108  P.  999. 

(d)  The  abuse  of  the  right  of  cross- 
examination  may  go  to  such  extent  as  to 
make  the  case  reversible  for  that  reason 
alone. — ^Roesch  v.  Douglas  County,  11  A.  280, 
52  P.  1035. 

(e)  On  cross-examination  it  is  proper  to 
ask  questions  as  to  witness's  occupation. — 
United  Oil  Co.  v.  Miller,  19  A.  46,  73  P. 
627. 

§46.    Limitation  of  cross-examination  to  sub- 
jects of  direct  examination. 

(a)  In  a  prosecution  for  rape,  it  was  not 
error  to  refuse  to  permit  defendant  to  cross- 
examine  witnesses  for  the  prosecution  in 
support  of  his  charge  that  a  conspiracy 
existed  on  the  part  of  certain  officers  of  the 
law  and  other  persons  to  unlawfully  secure 
his  conviction,  where  the  matters  sought  to 
be  drawn  out  had  not  been  the  subject  of 
inquiry  on  direct  examination,  and  did  not 
affect  the  credibility  of  the  witnesses.— Don- 
aldson V.  People,  33  C.  333,  80  P.  906. 

(b)  Where,  on  the  issue  of  the  value  of 
a  water  right,  a  witness  was  called  to  prove 
that  plaintiff's  land  had  been  irrigated  with 
water  from  a  stream,  it  was  proper  to  ask 
the  witness,  on  cross-examination,  whether 
or  not  the  supply  of  water  could  be  obtained 
only  at  irregular  intervals,  since  such  ques- 
tions were  competent,  and  related  to  the 
very  matter  concerning  which  he  testified 
on  direct  examination.— City  of  Florence  v. 
Calmet,  43  C.  510,  96  P.  183. 

(c)  It  is  not  admissible  to  interrogate 
a  witness  on  cross-examination  as  to  matters 
not  germane  to  his  testimony  in  chief,  and 
having  no  reference  to  statements  attributed 
to  him  at  variance  with  his  testimony. — 
Mitsunaga  v.  People,  54  C.  102,  129  P.  241. 

(d)  It  is  an  abuse  of  discretion  to  allow 
the  plaintiffs  witness  to  become  a  general 
witness  for  the  defense  on  cross-examination, 
as  to  matters  not  embraced  in  the  examina- 
tion in  chief,  and  thus  deprive  the  plaintiff 
of  his  right  of  cross-examination. — Tour- 
telotte  V.  Brown,  1  A.  408,  29  P.  130. 

(e)  It  is  within  the  line  of  legitimate 
cross-examination  to  ask  a  witness,  who  had 
in  his  examination  in  chief  testified  that 
electricity  could  not  be  transmitted  to  a  car 


in  quantity  sufficient  to  cause  injury,  if  all 
the  cars  on  the  line  did  not  have  on  the 
metal  railing  around  the  ends  thereof  blis- 
ters caused  by  the  leakage  and  escape  of  elec- 
tricity.—Denver  Tr.  Co.  Vi  Reid,  4  A.  53,  35 
P.  269. 

(f)  It  is  not  error  to  refuse  to  permit 
the  plaintiff,  on  cross-examination  of  the  de- 
fendant while  on  the  witness  stand,  to  in- 
quire why  he  did  not  answer  a  letter  con- 
cerning which  there  was  no  testimony  in 
the  examination  in  chief. — ^Lee-Clark-Andree- 
sen  Hdwe.  Co.  v.  Yankee,  9  A.  443,  48  P. 
1050. 

§47.    Cross-examination  as  to  irrelevant,  col- 
lateral, or  immaterial  matters. 

(a)  A  cross-examiner  is  allowed,  sub- 
ject to  the  discretion  of  the  court,  to  in- 
quire about  collateral  matters  for  the  pur- 
pose of  impairing  the  credit  of  a  witness, 
but  the  answers  of  the  witness  are  con- 
clusive. He  cannot  be  cross-examined  upon 
such  matters  merely  for  the  purpose  of  con- 
tradicting him  by  other  evidence. — McKeone 
V.  People,  6  C.  346. 

(b)  In  an  action  on  a  contract  for 
services,  questions  asked  on  cross-examina- 
tion of  witnesses  in  reference  to  other  serv- 
ices performed  prior  to  the  time  the  con- 
tract in  suit  was  executed  and  which  it  was 
acknowledged  had  been  performed,  and  the 
nature  and  extent  of  which  were  not  in  issue, 
were  properly  excluded. — ^Mulligan  v.  Smith, 
32  C.  404,  76  P.  1063. 

(c)  Where,  in  a  prosecution  for  murder, 
it  was  an  admitted  fact  in  the  case  that  a 
certain  newspaper  had  paid  the  expense  of 
extraditing  the  defendant^  there  was  no 
error  in  stopping  the  cross-examination  of  a 
witness  by  defendant's  counsel  after  such 
counsel  had  announced  that  his  object  was 
merely  to  show  such  fact — Boles  v.  People, 
37  C.  50,  86  P.  1030. 

(d)  A  party  cannot  call  out  immaterial, 
irrelevant  or  collateral  testimony  by  cross- 
examination  and  then  introduce  testimony 
to  contradict  or  rebut  the  same. — Tourtelotte 
V.  Brown,  4  A.  377,  36  P.  73;  Ph.  Schneider 
Co.  V.  American  Co.,  77  F.  138. 

(e)  In  atn  action  to  recover  for  publish- 
ing a  list  of  nominations  for  office,  where 
the  plaintiff  testified  as  to  the  value  of  the 
publication,  it  was  error  to  refuse  to  permit 
the  defendant's  counsel  to  cross-examine  him 
as  to  the  cost  and  value  of  labor  and  ma- 
terial which  went  into  the  publication,  and 
also  with  reference  to  sale  of  space  in  the 
same  paper  at  other  times  and  fbr  other 
purposes. — Bd.  of  Com'rs  of  Rio  Grande 
County  V.  Bloom,  14  A.  187,  59  P.  417. 

§48.    Cross-examination  as  to  writings. 

(a)  A  witness  who  has  denied  writing  a 
document  which  is  alleged  to  be  a  forgery, 
or  has  denied  his  signature  thereto,  may  be 
called  upon  in  cross-examination  to  write  in 
open  court,  in  order  that  the  jury  may  make 
comparison  of  the  writings. — ^Bradford  t. 
People,  22  C.  157.  43  P.  1013. 

(b)  Witness  on  cross-examination  cannot 
be  required  to  answer  whether  or  not  he 
made  certain  allegations  in  a  verified  com- 
plaint in  another  suit,  without  first  exhibit- 
ing to  the  witness  the  complaint  referred 
to.— Teller  v.  Ferguson,  24  C.  482,  51  P.  429. 
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(c)  Where  a  witness  in  testifying  re- 
ferred to  a  small  memorandum  book  and  on 
cross-examination  counsel  asked  the  witness 
to  let  him  see  the  book  which  the  witness 
refused,  it  was  not  error  to  refuse  to  strike 
out  all  the  witness's  testimony  in  reference 
to  matters  stated  to  be  in  the  book.  The 
book  not  being  a  regular  account  book  but 
containing  private  memoranda  of  other  mat- 
ters as  well  as  of  the  matter  in  controyersy, 
counsel  had  no  right  to  inspect  the  book, 
but  only  the  memoranda  from  which  he  tes- 
tified, and  this  only  upon  proper  applica- 
tion made  to  the  court. — Parks  v.  Biebel,  18 
A.  12,  69  P.  273. 

§  48.    Cross-examination  of  party  in  generaL 

(a)  Where,  in  an  action  for  a  physician's 
services  for  treating  defendant's  children  for 
scarlet  fever,  defendant  denied  that  the  serv- 
ices were  of  value,  it  was  error  to  exclude 
questions  asked  the  physician  on  cross-ex- 
amination by  defendant  as  to  what  the  chil- 
dren's ailment  was,  what  medicine  he  gave, 
and  what  their  symptoms  were. — Purse  v. 
Purcell,  43  C.  50.  96  P.  291. 

(b)  Where  plaintifl!  alleged  that  defend- 
ant fraudulently  appropriated  a  part  of  the 
price  for  which  he  sold  their  common  prop- 
erty, it  was  not  error  to  ask  defendant  on 
cross-examination  what  he  did  with  tlie  ex- 
cess over  the  amount  he  accounted  for  to 
plaintiflf.—Johnson  v.  Spohr,  12  A.  317,  56 
P.  63. 

§50.    Examination   of   adverse   party   as   on 
cross-examination. 

(a)  Chapter  95,  Sess.  Laws  1899,  provides 
that  "a  party  to  the  record  of  any  civil  ac- 
tion •  •  ♦  may  be  examined  upon  the 
trial,  as  if  under  cross-examination,  at  the 
Instance  of  the  adverse  party."  Held,  that 
such  provision  does  not  limit  one's  right  to 
cross-examine  an  adversary  who  offers  him- 
self as  a  witness  in  his  own  behalf. — Purse 
v.  Purcell,  43  C.  50,  95  P.  291. 

(b)  When  the  defendant  is  called  by  the 
plaintiff,  and  cross-examined  under  sec.  7284. 
Rev.  Stat.,  he  is  entitled  to  at  once  give 
testimony  in  his  own  behalf  within  the  scope 
of  such  cross-examination.  His  counsel  is 
not  at  liberty  to  propose  leading  questions. — 
Merrltt  v.  Hummer,  21  A.  568,  122  P.  816. 

(c)  The  maker  and  indorser  of  a  prom- 
issory note  are  sued  in  one  action.  The 
maker  defaults.  The  Indorser  defends  the 
action.  Under  Rev.  Stat.,  sec.  7284,  the 
maker  may  be  called  by  the  plaintiff  and 
subjected  to  cross-examination. — Western 
Inv.  &  L.  Co.  V.  Bank,  23  A.  143,  128  P.  476. 

§  51.    Questions  on  cross-examination. 

(a)  In  a  prosecution  for  murder,  it  ap- 
peared from  the  evidence  that,  at  the  time  of 
the  commission  of  the  crime,  two  fingers  of 
the  murderer's  right  hand  were  bitten,  and 
a  physician  testified  that  two  fingers  of  the 
right  hand  of  defendant  were  in  a  contused 
condition  the  morning  after  the  murder,  and 
that  such  condition  was  as  if  the  fingers 
had  been  bitten:  Held,  that  it  was  proper 
on  a  cross-examination  to  ask  the  physician 
as  to  whether  he  had  inquired  the  cause  of 
the  injured  condition  of  the  hand  of  the 


patient;  and  that  it  was  also  proper,  on  re- 
direct examination,  to  ask  him  as  to  his 
reasons  for  not  making  such  Inquiry. — ^Boles 
V.  People,  37  C.  41,  86  P.  1030. 

(b)  A  question  asked  of  witness  on  cross- 
examination,  for  the  purpose  of  testing  his 
recollection,  as  to  whether  he  had  had  any 
conversation  with  his  wife  in  regard  to  what 
"she"  would  swear  to,  was  improper  in  form, 
and  an  objection  thereto  was  properly  sus- 
tained.— Ontario  Colo.  Gold  Min.  Co.  v.  Mao- 
Kenzie,  19  A.  298,  74  P.  791. 

§  58.    Repetition  of  questions. 

(a)  Where  counsel,  on  cross-examinaticm 
of  a  witness,  repeated  several  times  sub- 
stantially the  same  question  to  which  prac- 
tically the  same  answer  was  given,  it  was 
not  error  to  sustain  an  objection  to  further 
questions  on  the  same  line. — San  Miguel 
CoQsol.  Gold  M.  Co.  V.  Bonner,  33  C.  207,  79 
P.  1026. 

§58.    Redirect  examination,  scope  and  extent 
in  generaL 

(a)  The  right  to  re-examine  a  witness 
extends  only  to  the  same  matters  upon 
which  he  was  examined. — Sloan  Saw  Mill 
Co.  V.  Guttshall,  3  C.  8. 

(b)  The  order  of  evidence  is  in  the  dis- 
cretion of  the  court.  Held  proper  to  elicit 
from  an  officer  of  defendant,  on  re-examina- 
tion, an  admission  of  the  plaintiff,  without 
laying  any  foundation,  e.  g.,  by  an  examioa^ 
tion  as  to  time,  place,  and  persons  present 
—Koch  V.  Denver,  24  A.  406,  133  P.  1119. 

(C)      PRIVILEGE    OP   WITNESS. 

§54.    Constitutional  and  statutory  provisions. 

(a)  Sec.  18,  art  II,  pf  the  constitution, 
providing  that  "No  person  shall  be  com- 
pelled to  testify  against  himself  in  a  crim- 
inal case,"  was  not  intended  merely  for  the 
protection  of  the  individual  in  a  criminal 
prosecution  against  himself,  but  to  insure 
that  a  person  could  not  be  required,  wh^i 
acting  as  a  witness  in  any  investigation,  to 
give  testimony  which  might  tend  to  show 
that  he,  himself,  had  committed  a  crime. — 
Tuttle  V.  People,  33  C.  243,  79  P.  1036. 

(b)  The  constitutional  provision  that  no 
person  shall  be  compelled  to  testify  against 
himself  was  not  intended  merely  to  protect 
a  party  from  being  compelled  to  make  con- 
fession of  guilt,  but  protects  him  from  being 
compelled  to  furnish  a  single  link  in  a 
chain  of  evidence  by  which  his  conviction 
of  a  criminal  offense  might  be  secured. — 
Id. 

§  55.    Proceedings  to  which  privilege  applies. 

(a)  Where  the  result  of  an  election  is  in 
question  and  the  law  provides  no  means  by 
which  the  ballot  of  any  voter  can  be  identi- 
fied, one  who  is  shown  to  have  voted,  not 
being  a  qualified  elector,  may  be  required  to 
testify  how  he  voted;  and  other  evidence 
upon  the  point  is  admissible. — ^People  v.  Tur- 
pin,  49  C.  234.  112  P.  589. 

(b)  The  great  weight  of  authority  is 
that  while  one  who  has  voted  at  an  election 
may  refuse  to  testify  how  he  voted,  the  privi- 
lege is  personal  to  him,  and  may  be  waived 
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by  the  voter.—Pagosa  Springs  t.  People,  23 
A.  479,  130  P.  618. 

§  56.  Privilege  as  to  production  of  docnments. 
(a)  An  attorney  is  bound  to  answer 
whether  a  document  demanded  is  in  his  pos- 
session or  elsewhere  in  court. — Cole  v.  Cheo- 
venda,  4  C.  18. 

§57.  £ffect  of  release  or  discharge  from  li«- 
biUty. 
(a)  After  an  acquittal  upon  the  criminal 
charge  it  is  too  late  for  the  witness  to  re- 
fuse to  answer  questions  on  the  ground  that 
his  answer  may  tend  to  criminate  himself. — 
Lothrop  V.  Roberts,  16  C.  250,  27  P.  698. 

§  58.    Persons  entitled  to  claim  privilege. 

(a)  The  objection  that  the  answer,  if 
made,  may  tend  to  criminate  the  witness  can 
only  be  made  by  the  witness  himself.  It  is 
not  such  an  objection  as  counsel  may  take 
advantage  of,  to  exclude  testimony. — ^Loth- 
rop V.  Roberts.  16  C.  250,  27  P.  698. 

(b)  The  rule  that  a  witness  cannot  be 
compelled  to  testify  to  facts  that  would  tend 
to  criminate  himself  is  a  personal  privilege 
of  the  witness  and  cannot  be  invoked  by  a 
defendant  on  objection  to  the  evidence  of  an 
accomplice.— Barr  v.  People,  30  C.  522,  71  P. 


IV.    CREDIBILITY,   IMPEACHMENT,   CON- 
TRADICTION,  AND  CORROBORATION. 

(A)     IN  GENERAL. 

§  59.    Grounds  of  credibility  in  generaL 

(a)  Where  it  is  alleged  that  a  witness 
refused  to  testify  until  the  party  who  called 
him  had  made  an  arrangement  concerning 
certain  indebtedness,  the  character  and  terms 
of  the  arrangement  must  be  made  known  in 
order  that  the  court  may  determine  whether 
it  woulf  go  to  his  credibility. — ^Union  Gold 
Min.  Co.  V.  Rocky  Mt  Nat  Bank,  1  C.  533. 

(b)  Where  a  vendor  testifies  to  facts 
which  go  to  impeach  the  title  he  has  himself 
purported  to  convey  and  against  which  he 
holds  adversely  at  time  of  trial,  his  testi- 
mony is  subject  to  suspicion  and  greatly  less- 
ened in  value. — Tabor  v.  Sullivan,  12  C. 
137,  20  P.  437. 

(c)  A  person  who  will  offer  his  testimony 
as  a  purchasable  commodity,  offering  or  re- 
fusing it  upon  terms  most  favorable  to  him- 
self, does  not  commend  himself  to  any  court 
as  worthy  of  belief. — Beulah  Marble  Co.  v. 
Mattice,  22  C.  547,  45  P.  432. 

(d)  Under  the  statute  (3  U.  S.  Comp.  St. 
3451  sec.  70)  it  is  the  duty  of  the  bankrupt 
to  include  in  his  schedule,  lands  which  he 
has  previously  conveyed  by  a  deed  not  of 
record.  The  fact  that  in  such  schedule  he 
fails  to  mention  the  unrecorded  deed  is  of 
little  consequence  as  affecting  the  credit  to 
be  accorded  to  him,  when  afterwards  called 
to  depose  to  the  execution  of  the  unrecorded 
conveyance. — Davis  v.  Pursel,  55  C.  287,  134 
P.  107. 

(e)  Examination  of  witness,  as  to  his  oc- 
cupation and  antecedents  is  proper,  as  bear- 
ing upon  the  credit  to  be  accorded  to  his 
testimony.^Henwood  v.  People,  57  C.  544, 
143  P.  373. 


§  60.    Falsus  in  uno,  f  alsus  in  omnibus. 

(a)  Where  there  is  no  evidence  tending 
to  corroborate  a  witness,  the  jury  may  be 
instructed  that  if  they  believe  any  witness 
has  wilfully  testified  falsely  to  any  material 
fact  in  the  case,  they  are  at  liberty  to  dis- 
regard all  of  such  witness'  testimony,  or  any 
part  thereof. — ^Machette  v.  Wanless,  2  C.  169; 
Gottlieb  V.  Hartman,  3  C.  53;  Minich  v.  Peo- 
ple, 8  C.  440,  9  P.  4;  Mann  v.  Arkansas  Val. 
Co.,  24  F.  261. 

(b)  An  instruction  informing  the  jury 
that  if  they  believe  that  any  witness  has  tes- 
tified falsely  with  reference  to  a  material 
fact  they  may  disregard  the  entire  testimony 
of  such  witness,  except  as  the  same  may  be 
corroborated  is  erroneous.  It  is  only  where 
a  witness  has  wilfully  and  corruptly  sworn 
falsely  that  the  doctrine  is  applicable. — Last 
Chance  Min.  &  M.  Co.  v.  Ames,  23  C.  167,  47 
P.  382;  Ward  v.  Ward,  25  C.  34,  52  P.  1105; 
Sargent  v.  Chapman,  12  A.  529,  56  P.  194. 

(c)  A  witness  may  not  be  impeached  by 
showing  that  he  testified  falsely,  where  the 
testimony  claimed  to  be  false  was  immate- 
rial to  the  issue,  although  the  immaterial 
testimony  was  admitted  in  evidence  with- 
out objection.— Beck  v.  Trimble,  14  A.  195, 
59  P.  412. 

(d)  False  testimony  on  one  point,  does 
not  warrant  the  rejection  of  the  whole  of  the 
witness'  testimony,  uncorroborated,  unless 
the  falsehood  was  deliberate. — Atchison  Co. 
V.  Gumaer,  22  A.  495,  125  P.  589. 

§61.    Right  to  impeach  witness  in  generaL 

(a)  It  is  not  error  to  refuse  to  admit  evi- 
dence, the  only  tendency  of  which  would  be 
to  impeach  a  witness  upon  an  immaterial 
matter.— Torris  v.  People,  19  C.  438,  36  P. 
153. 

(b)  EiVidence  which  directly  attacks  the 
credibility  of  a  witness  is  properly  admitted 
for  the  adverse  party. — Tuttle  v.  Shutts,  43 
C.  534,  96  P.  260. 

* 
§  62.    Right  to  impeach  one's  own  witness. 

(a)  The  party  calling  a  witness  cannot 
afterward  assail  his  general  character  for 
truth,  or  the  testimony  drawn  from  the 
witness  by  him. — Jones  v.  People,  2  C.  351; 
Tourtelotte  v.  Brown,  4  A.  377,  36  P.  73. 

(b)  The  rule  that  a  party  cannot  assail 
his  own  witness  does  not  extend  to  testimony 
drawn  from  the  same  witness  by  the  oppo- 
site party;  and  where  the  government  first 
called  a  witness,  and  afterward  the  same  wit- 
ness was  called  on  another  point  by  the 
prisoner,  the  government  was  permitted  to 
ask  whether,  in  relation  to  the  matters 
drawn  from  him  by  the  prisoner,  he  had 
not  given  a  different  account  of  the  matter 
at  another  time  and  place. — ^Jones  v.  People, 
2  C.  351. 

(c)  A  party  cannot  be  allowed  to  im- 
peach his  own  witness  by  showing  that  his 
reputation  for  truth  and  veracity  is  bad. — 
Babcock  v.  People,  13  C.  515,  22  P.  817. 

(d)  A  party  may  contradict,  though  he 
may  not  directly  impeach  his  own  witness; 
and  this,  even  where  the  contradiction  may 
collaterally  have  the  effect  of  showing  that 
his  own  witness  was  generally  unworthy  of 
belief.— Moffatt  v.  Tenney,  17  C.  189,  30  P. 
348. 
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(e)  A  party  may  not  impeach  his  own 
witness,  but  he  may  contradict  his  testimony. 
—Pacific  Life  Ins.  Co.  v.  Van  Fleet,  47  C. 
401.  107  P.  1087. 

§  68.    Witness  hostile  to  party  calling  him. 

(a)  In  an  action  against  a  railroad  com- 
pany for  the  value  of  an  animal  alleged  to 
have  been  negligently  killed  by  defendant's 
train,  where  plaintlfl!  called  the  engineer  of 
the  train  as  a  witness  he  vouched  for  his 
credibility,  and  while  he  might  be  permitted 
to  contradict  his  statements  by  other  compe- 
tent witnesses,  he  would  not  be  permitted 
to  impeach  his  credibility  or  otherwise  dis- 
credit his  testimony. — Chicago,  B.  &  Q.  R. 
Co.  V.  Roberts,  35  C.  498,  84  P.  68. 

§64.  Cross-examination  to  test  reliability  of 
witness, 
(a)  It  is  competent  on  cross-examination 
to  question  a  witness  whether  he  has  con- 
versed with  anyone  about  the  facts  which 
he  has  testified  to,  for  the  purpose  of  deter- 
mining whether  he  testifies  from  his  own 
recollection  or  from  the  promptings  of  an- 
other; but  it  is  improper  to  ask  such  wit- 
ness whether  he  has  conversed  with  another 
witness  about  what  such  other  witness 
would  testify  to. — Ontario  Gold  Min.  Co.  v. 
MacKenzie,  19  A.  298,  74  P.  791. 

(B)     CHARACTER    AND     CONDUCT    OP 
WITNESS. 

§  65.    Character  and  reputation  in  general. 

(a)  A  witness  Jveld  discredited  by  his 
criminal  conduct  in  the  fraudulent  alter- 
ation of  a  deed. — McPherrin  v.  Fair,  57  C. 
333,  141  P.  472. 

§66.  Cross-examination  for  purpose  of  im- 
peachment, accusation  or  conviction  of 
crime, 
(a)  The  extent  to  which  cross-exami- 
nation may  be  carried  is  largely  in  the  dis- 
cretion of  the  trial  court.  One  who  had 
been  a  prisoner  in  the  county  jail  at  the 
same  time  with  the  accused,  testified  to  con- 
versations had  with  him  during  such  im- 
prisonment This  witness  had  been  in  jail 
on  several  occasions.  Held,  not  an  abuse  of 
discretion  to  exclude  a  question  propounded 
on  cross-examination,  as  to  the  charge  upon 
which  he  had  first  been  arrested. — ^LeMaster 
V.  People,  54  C.  416,  131  P.  269. 

§67.    Competency  of  impeaching  evidence  in 
generaL 

(a)  Where  a  witness,  not  a  party  to  the 
action,  has  made  declarations  out  of  court 
contrary  to  his  sworn  testimony,  such  previ- 
ous declarations  are  admissible  as  affecting 
the  credibility  of  the  witness,  not  as  sub- 
stantive evidence. — ^Union  Coal  Co.  v.  Ed- 
man,  16  C.  438.  27  P.  1060. 

(b)  The  record  of  a  proceeding  to  re- 
move an  administrator  finding  that  through 
the  negligence  of  the  administrator  and  the 
fraud  of  his  agent  the  estate  had  been  de- 
frauded, to  which  proceeding  the  agent  was 
not  a  party,  is  not  admissible  in  evidence 
In  another  cause  in  which  said  agent  is  a 
witness  for  the  purpose  of  discrediting  his 
testimony.— Tourtelotte  v.  Brown,  18  A.  335, 
71  P.  638. 


§68.    Knowledge  or  means  of  knowledge 

of  impeachiag  witness, 
(a)  Where  a  witness  on  direct  exam- 
ination qualified  himself  to  testify  as  to 
the  general  reputation  of  defendant  and  tes- 
tified that  it  was  bad,  and  on  cross-examin- 
ation it  was  shown  that  the  witness  did  not 
know  defendant's  general  reputation  in  the 
community  where  defendant  resided,  that 
witness  did  not  reside  in  the  same  neighbor- 
hood with  defendant  and  had  talked  on  the 
subject  with  only  two  persons  that  worked 
for  him  and  one  neighbor,  his  testimony 
should  have  been  stricken  out  and  the  jury 
directed  not  to  consider  it. — Vickers  v.  Peo- 
ple, 31  C.  491,  73  P.  845 

§  69.  Examination  of  impeaching  witnesses  as 
to  character  or  reputation, 
(a)  In  impeaching  the  credibility  of  a 
witness  the  question  asked,  "From  what 
you  know  of  his  truth  and  veracity,  would 
you  believe  him  under  oath,"  is  incompetent, 
as  calling  for  the  opinion  of  a  witness,  based 
upon  his  personal  knowledge,  and  not  upon 
the  general  reputation  of  the  witness  sought 
to  be  impeached. — ^Benesch  v.  Waggner,  12 
C.  534,  21  P.  706. 

(C)     INTEREST  AND  BIAS  OP  WITNESS. 

§  70.  Interest  of  party  of  record  in  civil  action 
or  proceeding, 
(a)  Where  plaintlfl!  in  an  action  for 
damages  for  personal  Injuries  testifies  as 
to  the  extent  thereof  in  contradiction  of 
witnesses,  defendant  was  entitled  to  an  in- 
struction that  the  jury  may  consider  the 
fact  that  she  is  directly  interested  in  the 
result. — ^Denver  City  Tramway  Co.  v.  Nor- 
ton, 141  P.  599. 

§  71.  Interest  in  event  of  witness  not  party  to 
record, 
(a)  Upon  the  issue  of  forfeiture  of  a  min- 
ing location,  by  non-performance  of  assess- 
ment work,  the  conduct  and  interest  of  de- 
fendants who  claim  the  advantage  of  a  re- 
location through  such  forfeiture  may  be 
considered  in  weighing  their  testimony  con- 
cerning the  forfeiture. — Doherty  v.  Morris, 
17  C.  105,  28  P.  85. 

§  72.    Relationship  to  party. 

(a)  The  law  does  not  impute  to  relatives 
of  interested  parties,  testit^ing  in  a  will 
contest,  less  integrity  than  other  witnesses, 
but  their  testimony  is  received  with  cau- 
tion.—Bumham  V.  Grant,  24  A.  131,  134  P. 
254. 

§  73.  Employment  by  or  other  contractual  re- 
lation with  party, 
(a)  A  witness  can  not  be  asked  whether 
he  is  indebted  to  one  of  the  parties  to  the 
suit,  for  the  purpose  of  showing  the  dispo- 
sition of  his  mind  toward  such  party. — 
Union  Gold  Min.  Co.  v.  Rocky  Mt  Nat  Bank, 
1  C.  533. 

§  74.    Friendly  or  unfriendly  relations  with  or 
feeing  toward  party. 

(a)  An  accused  person  is  entitled  to 
show  an  unfriendly  disposition  on  the  part 
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of  a  witness  for  the  prosecution,  and  threats 
made  by  such  witness  against  him.  The 
exclusion  of  such  evidence  is  error.  That 
the  witness  whose  animus  is  so  in  question 
is  declared  by  the  trial  judge,  in  refusing  a 
new  trial,  to  have  disclosed  by  her  acts  and 
demeanor  on  the  stand  the  malignity  at- 
tributed to  her  is  not  sufficient,  on  error 
brought,  to  warrant  affirmation  of  the  con- 
viction. The  demeanor  of  the  witness  can- 
not be  presented  in  the  record,  and  it  is  not 
to  be  said  that  the  jurors  and  the  trial  judge 
were  of  the  same  mind  as  to  the  matter. — 
Trozzo  V.  People,  51  C.  323,  117  P.  160. 

§75.    Cross-examination  to  show  interest  or 
bias. 

(a)  The  admission  by  defendant,  while 
testifying  as  a  witness  in  the  case,  of  the  ex- 
istence of  prejudice  against  plaintiff,  does 
not  preclude  an  inquiry  into  the  extent  of 
such  ill  feeling,  nor  a  cross-examination  as 
to  the  character  of  such  prejudice. — Stewart 
V.  Kindel,  15  C.  539,  25  P.  990. 

(b)  The  animus  of  a  witness  may  be 
shown,  but  a  question  for  that  purpose  call- 
ing for  a  judgment  and  conclusion  by  the 
witness  upon  an  assumed  state  of  facts  that 
was  not  shown  to  exist  is  improper. — ^Taylor 
V.  People,  21  C.  426,  42  P.  652. 

(c)  It  is  not  error  to  overrule  a  question 
to  a  witness  asking  him  whether  he  was 
after  the  conviction  or  after  the  reward. — 
Porter  v.  People,  31  C.  508,  74  P.  879. 

(d)  Matters  brought  out  on  cross-exam- 
ination, which  are  legitimate  for  the  pur- 
pose of  enabling  the  jury  to  determine  the 
credibility  of  a  witness,  are  not  objection- 
able, although  they  may  relate  to  questions 
not  in  issue  in  the  case. — ^Vindicator  Cons. 
Gold  Min.  Co.  v.  Firstbrook,  36  C.  498,  86  P. 
313. 

(e)  Where,  in  an  action  for  the  death  of 
an  employee,  defendant  pleaded  a  release 
alleged  to  have  been  obtained  by  an  agent 
of  the  company  in  which  defendant  was  in- 
sured, and  there  was  a  conflict  of  evidence  in 
regard  to  the  circumstances  under  which  the 
release  was  obtained,  it  was  competent  for 
the  plaintiff  to  bring  to  the  attention  of  the 
jury  the  interest  which  the  witness,  by  vir- 
tue of  his  relation  to  the  insurance  company, 
had  in  securing  the  release,  as  well  as  the 
fact  that  whatever  judgment  should  be  ren- 
dered against  the  defendant  would  have  to 
be  paid  by  such  insurance  company. — Id. 

(f)  Defendant's  witness,  in  an  action  for 
explosion  of  gas,  may,  on  cross-examination, 
be  asked  if  he  was  hired  by  defendant  as  a 
gasfltter.— United  Oil  Co.  v.  Miller,  19  A. 
46,  73  P.  627. 

§  76.    Competency  of  impeaching  evidence. 

(a)  Extrinsic  evidence  may  always  be 
received  to  prove  bias,  interest,  or  corruption 
of  a  witness.— Daniels  v.  Stock,  23  A.  629, 
130  P.  1031. 

§  77.  fiebuttal  of  evidence  of  interest  or  bias, 
(a)  Action  for  the  death  of  plaintiff's 
husband  attributed  to  defendant's  negli- 
gence. A  boy  examined  for  defendant  gave 
testimony  tending  to  show  contributory  neg- 
ligence on  the  part  of  the  deceased.  On 
cross-examination   certain   favors   extended 


by  defendant  to  the  parents  of  the  witness 
were  shown.  Another  witness  was  asked, 
by  way  of  corroboration  of  the  boy,  whether 
"after  the  accident"  the  boy  made  a  state- 
ment in  reference  to  the  occurrence.  Held, 
that  inasmuch  as  it  did  not  appear,  and  no 
attempt  was  made  to  show,  that  the  state- 
ment, whatever  it  was,  antedated  the  re- 
ceipt of  the  favors  by  the  boy's  parents,  it 
was  properly  excluded. — National  Fuel  Co. 
V.  Maccia,  25  A.  441,  139  P.  22. 

(D)     INCONSISTENT    STATEMENTS    BY 
WITNESS. 

§  78.    Testimony  subject  to  impeachment. 

(a)  A  defendant  testifying  as  a  witness 
in  his  own  behalf  is  subject  to  cross-exam- 
ination as  to  previous  declarations  contrary 
to  his  testimony  as  given,  Uie  same  as  any 
other  witness;  and  this,  notwithstanding  his 
supposed  declarations  might  have  been 
shown  as  a  part  of  the  plaintifTs  case  in 
chief.— Cravens  v.  Bennett,  17  C.  419,  30 
P.  61. 

(b)  Where  a  witness  has  made  since  his 
deposition,  statements  contradictory  to  his 
testimony,  proof  of  such  statement  is  not 
admissible  in  evidence.— Ryan  v.  People,  21 
C.  119,  40  P.  776. 

§79.    Irrelevant,  collateral,  or  immaterial 

matters. 

(a)  A  witness  is  not  to  be  impeached  by 
showing  that  he  has  made  statements  out  of 
court  contrary  to  his  testimony  at  the  trial 
concerning  irrelevant  matters.  A  fact  drawn 
out  on  cross-examination  by  a  party  not  en- 
titled to  prove  it  as  a  part  of  his  case  is 
collateral. — ^Askew  v.  People,  23  C.  446,  48 
P.  624. 

(b)  Prior  statements,  of  a  witness  about 
matters  upon  which  he  has  not  given  testi- 
mony are  not  to  be  shown;  nor  statements 
touching  collateral  irrelevant,  or  immaterial 
matters,  which  have  no  tendency  to  affect 
his  credibility  or  test  his  recollection. — Mit- 
sunaga  v.  People,  64  C.  102,  129  P.  241. 

§80.  Cross-examination  as  to  inconsistent 
statements, 
(a)  If  the  purpose  is  to  impeach  the  wit- 
ness by  evidence  of  extra-judicial  statements 
contradicting  those  made  upon  the  stand, 
the  cross-examination  should  be  required. — 
Daniels  v.  Stock,  23  A.  629,  130  P.  1031. 

§81.    Lajring  foundation  for  proof  of  incon- 
sistent statements. 

(a)  It  is  not  proper  to  permit  a  plain- 
tiff on  rebuttal  to  prove  that  defendant's 
witnesses  have  made  previous  statements  at 
variance  with  their  testimony,  without  first 
calling  their  attention  to  the  contradictory 
statements,  giving  time,  place,  the  particu- 
lars of  the  conversation  and  the  circum- 
stances under  which  the  statements  were 
made.  The  rule  cannot  be  avoided  by  de- 
claring that  it  is  not  intended  to  impeach 
the  witnesses.— Nutter  v.  O'Donnell,  6  C.  263. 

(b)  Such  foundation  is  not  necessary 
when  the  witness  is  also  a  party  to  the  suit. 
—Rose  V.  OUs,  18  C.  69,  31  P.  493. 

(c)  Foundation  must  be  laid  for  the  im- 
peachment of  a  witness's  testimony  when  the 
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testimony  was  taken  by  deposition,  or  when 
contradicted  by  affidavit— Ryan  v.  People, 
21  C,  119,  40  P.  775;  Michigan  Ins.  Ca  v. 
Wich,  8  A.  410,  46  P.  687. 

(d)  A  witness  is  not  to  be  impeached  by 
proof  that  on  some  other  occasion  he  has 
made  statements  inconsistent  with  his  tes- 
timony at  the  trial  concerning  matters  not 
relevant  to  the  issue,  nor  at  all  without  lay- 
ing the  foundation  for  an  impeachment  by 
first  calling  his  attention  to  the  alleged  con- 
tradictory statement— Denver  Tr.  Co.  v. 
Owens,  20  C.  108,  36  P.  848;  Mullen  v.  Mc- 
Kim,  22  C.  468,  45  P.  416. 

(e)  The  rule  that  a  witness  cannot  be 
impeached  by  showing  that  he  has  made 
statements  at  other  times  inconsistent  with 
his  testimony  without  the  foundation  be 
first  laid  by  interrogating  the  witness  does 
not  apply  where  the  attempt  to  contradict 
a  witness  merely  consists  of  showing  acts 
and  circumstances  inconsistent  with  his  tes- 
timony.—Barry  V.  People,  29  C.  395,  68  P. 
274. 

(f )  One  not  a  party  cannot  be  discredited 
by  proof  of  contradictory  statements  unless 
first  himself  interrogated  as  to  the  alleged 
statements.  The  time,  place,  and  circum- 
stances must  be  called  to  the  attention  of  the 
witness  and  fixed  with  reasonable  certainty. 
— Jaynes  v.  People,  44  C.  635,  99  P.  325. 

(g)  The  witness  was  asked  if  "on  the 
17th  or  18th  of  May,  1906,  in  the  house  of 
Smith  and  in  the  presence  of  Smith  and 
his  wife,  he  has  made  the  statements." 
Held  sufficient. — Id. 

(h)  When  it  is  sought  to  discredit  a  wit- 
ness by  evidence  of  statements  which  con- 
fiict  with  his  testimony,  the  foundation  must 
be  laid  by  interrogating  him  as  to  whether 
he  made  the  supposed  statement;  and  his 
attention  must  be  directed  to  the  particular 
time  and  place  thereof.  But  it  is  sufficient 
if  the  rule  is  reasonably  complied  with.  If 
it  appears  that  by  the  course  of  the  inter- 
rogation the  witness  could  not  have  been 
misled,  this  suffices. — Denver  City  Tramway 
Co.  V.  Lomovt,  53  C.  292,  126  B.  276. 

(i)  Where  it  is  proposed  to  impeach  a 
witness  by  proof  of  his  or  her  own  state- 
ments showing  bias,  corruption  or  self-con- 
tradiction, the  great  weight  of  authority  is 
that  the  witness  must  first  be  interrogated 
on  cross-examination  touching  the  statement, 
so  that  he  may  be  afforded  opportunity  to 
deny,  or  admit  and  explain,  what  is  at- 
tributed to  him.  But  the  rule  is  not  with- 
out exception,*^  e.  g.,  where  such  cross- 
examination  has  become  impossible  by  the 
death  or  absence  of  the  witness. — Daniels  v. 
Stock,  23  A.  629,  130  P.  1031. 

§82.  Competency  of  evidence  of  inconsistent 
statements  in  general, 
(a)  In  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  a  train,  the 
engineer  of  the  train  testified  that  the  con- 
dition of  the  track  at  the  place  of  the  acci- 
dent was  good  for  a  speed  of  50  miles  an 
hour,  and  that  he  had  every  reason  to  be- 
lieve that  the  track  was  in  perfect  condition. 
Held,  that  a  statement  made  by  him  six 
months  after  the  accident  to  the  eflfect  that 
there  was  a  defective  rail  where  the  acci- 
dent occurred,  which,  from  all  appearances. 


looked  like  an  old  break,  was  admissible  as 
affecting  his  credibility.— Colo.  Mid.  Ry.  Co. 
V.  McGarry,  41  C.  398,  92  P.  915. 

(b)  Statements  made  by  members  of  a 
train  crew  some  time  after  the  accident,  al- 
though not  part  of  the  res  gestae,  are  admis- 
sible for  the  purpose  of  impeachment  when 
inconsistent  with  their  testimony.— Denver 
&  Rio  G.  R.  Co.  V.  Mitchell,  42  C.  43,  94  P. 
289. 

(c)  The  statement  out  of  court  of  the 
conductor  of  a  train  as  to  what  the  crew 
thought  about  the  plaintiff's  peril,  made  in 
the  presence  of  the  other  members  of  a  train 
crew  and  not  denied  by  them,  is  admissible 
to  affect  their  inconsistent  testimony,  al- 
though he  did  not  see  plaintiffs  situation. 
—Id. 

(d)  A  mere  expression  of  the  opinion  or 
feeling  of  a  witness  is  admissible  to  dis- 
credit him,  if  it  tends  to  manifest  that  in 
his  testimony  he  was  guilty  of  a  fabrication. 
In  an  action  against  a  street  railway  com- 
pany for  an  injury  to  a  child,  attributed  to 
the  negligence  of  the  motorman  in  the  op- 
eration of  a  train,  one  who  was  an  eye-wit- 
ness gave  testimony  strongly  tending  to  ex- 
onerate the  motorman.  On  cross-exami- 
nation he  testified  that  he  had  never  had 
any  conversation  with  the  attorney  or  claim 
agent  of  defendant  as  to  what  testimony  he 
would  give;  that  when  put  upon  the  stand 
no  one  connected  with  the  defense  had  any 
idea  of  what  he  would  say.  He  denied  that 
when  he  picked  up  the  child  he  had  ex- 
claimed that  "the  motorman  ought  to  be 
lynched."  Held;  proper  to  admit  testimony 
that  the  witness  did  make  the  exclamation 
imputed  to  him,  expressly  limiting  it  to 
its  effect  upon  the  credibility  of  the  witness, 
and  not  as  bearing  upon  or  having  any  rele- 
vancy to  the  responsibility  of  the  defendant. 
— ^Denver  City  Tramway  Co.  v.  Lomovt,  53 
C.  292,  126  P.  276. 

(e)  Action  for  a  commission  upon  the 
sale  of  the  stock  of  a  jeweler.  The  vendor, 
being  defendant,  deposed  that  he  had  never 
employed  plaintiff  to  effect  a  sale,  never 
agreed  to  pay  him  a  commission,  and  was 
not  aware  that  he  sent  the  purchaser  to 
him.  The  purchaser  testified  that  he  agreed 
to  purchase  the  stock  only  on  condition  that 
defendant  would  pay  plaintiff's  commission. 
Held,  proper  to  prove  as  impeaching  this 
testimony  of  the  purchaser,  his  statements 
that  he  had  paid  plaintiff  a  commission,  that 
he  exhibited  a  receipt  therefor,  and  that 
a  writing  produced  was  a  true  copy  of  the 
receipt  so  exhibited. — Roth  v.  Dawedoff,  55 
C.  352,  135  P.  453. 

(f)  Action  against  a  railroad  company 
for  injury  to  a  child,  playing  in  the  street 
A  witness  for  the  defense  was  cross-examined 
as  to  statements  attributed  to  her,  as  made 
to  one  Fuller,  on  the  day  of  the  accident 
She  denied  making  the  statement  Fuller, 
examined  in  rebuttal  affirmed  the  making  of 
the  statement  by  the  former  witness,  and  tes- 
tified that  on  that  occasion,  she  declared  that 
the  defendant  was  to  blame,  that  they  did  not 
give  any  child  any  chance  to  get  away.  On 
the  authority  of  Denver  City  Tramway  Ca 
T.  Lomovt,  53  C.  292,  126  P.  276,  the  tesU- 
mony  was  held  properly  admitted. — Denver 
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City  Tramway  Co.  v.  Brown,  67  C.  484,  143 
P.  364. 

(g)  A  witness  (laving  testified  that  a 
certain  building  contract  had  been  aban- 
doned and  that  he,  as  agent  of  defendant, 
had  completed  the  buildings,  receipts  and 
statements  signed  by  him  acknowledging  the 
receipt  by  him  from  the  defendant  of  money 
in  different  amounts  to  apply  on  the  con- 
tract, being  in  direct  contradiction  of  his 
testimony,  are  admissible  in  evidence.— Hal- 
lack-Sayre-Newton  Lbr.  Co.  v.  Blake,  4  A. 
486,  36  P.  554. 

§83.  Rebuttal  of  evidence  of  inconsistent 
statements, 
(a)  Where  the  testimony  of  a  witness  is 
discredited  by  evidence  that  he  has  made 
statements  out  of  court  inconsistent  with 
his  testimony,  it  is  not  competent  for  the 
purpose  of  sustaining  him  to  prove  that  at 
other  times  he  made  out  of  court,  state- 
ments which  are  consistent  with  his  testi- 
mony.— ^Davis  V.  Graham,  2  A.  210,  29  P. 
1007;  Connor  v.  People,  18  C.  373,  33  P.  159. 

§  84.    Explanation  of  inconsistency. 

(a)  Where  it  is  insinuated  that  an  ad- 
mission was  made  while  under  influence  of 
a  drug,  it  is  error  to  refuse  to  allow  de- 
fendant to  call  a  witness  that  the  admis- 
sion was  before  the  drug  was  administered. 
— Pueblo  Elec.  St  Ry.  Co.  v.  Sherman,  25 
C.  114,  53  P.  322. 

(B)   CONTRADICTION  AND  CORROBO- 
RATION  OP  WITNESS. 

§  85.    Right  to  contradict  testimony  in  general. 

(a)  If  a  witness  has  no  recollection  of 
a  statement  imputed  to  him  as  having  been 
made  out  of  court,  the  fact  that  he  made 
such  statement  may  nevertheless  be  proved. 
— Jones  V.  People,  2  C.  351. 

(b)  The  testimony  of  a  witness  material 
to  the  issue  on  trial  may  be  contradicted  as 
to  any  fact  or  circumstance  which  tends  to 
corroborate  and  strengthen  his  testimony, 
and  for  this  purpose  a  party  has  the  right 
to  call  witnesses  to  contradict  material  evi- 
dence given  by  a  witness  for  his  adversary, 
and  the  credit  of  such  witness  may  also  be 
attacked  by  proof  of  independent  facts  and 
circumstances  which  are  inconsistent  with 
his  testimony.— Barry  v.  People,  29  C.  395, 
68  P.  274. 

§86.    Right  to  contradict  testimony  of  one's 
own  witness. 

(a)  A  party  is  estopped  to  deny  the  ma- 
teriality of  testimony  introduced  by  his  own 
side.— Grimes  v.  Hill,  15  C.  359,  25  P.  698. 

(b)  A  party  calling  a  witness  is  not  pre- 
cluded from  proving  the  truth  of  any  par- 
ticular fact  in  direct  contradiction  to  the 
testimony  of  such  witness,  even  where  it 
may  collaterally  have  the  effect  of  showing 
that  Uie  witness  was  generally  unworthy  of 
belief.— Brown  v.  Tourtelotte,  24  C.  204.  50 
P.  195. 

(c)  A  party  calling  a  witness  may  not 
impeach  his  veracity,  but  is  not  precluded 
from  producing  other  witnesses  whose  testi- 
mony conflicts  with  or  contradicts  his. — At- 
chison, T.  &  S.  F.  R.  Co.  V.  Gumaer,  22  A.  495, 
125  P.  589. 


§  87.    Disproving  facts  testified  to  by  wit- 
ness. 

(a)  It  is  permissible  for  a  party  to  ask 
his  own  witness  a  question  which,  if  an- 
swered favorably,  would  tend  to  contradict 
his  other  witnesses. — Seerie  v.  Brewer,  40  C. 
299,  90  P.  508. 

§  88.    Testimony  subject  to  contradiction. 

(a)  In  a  prosecution  of  defendant  for 
the  larceny  of  a  building  where  the  defend- 
ant claimed  to  have  purchased  the  building 
from  the  agent  of  the  owner,  and  as  an  in- 
cident to  her  defense  it  was  said  that  the 
agent  was  present  when  defendant  began  to 
tear  the  building  down,  and  the  agent  having 
died  the  substance  of  his  testimony  given  at 
the  preliminary  hearing,  to  the  effect  that 
at  the  time  the  building  was  removed  and 
at  the  time  defendant  claimed  to  have  made 
the  purchase  he  was  confined  to  his  bed, 
with  sickness,  and  knew  nothing  about  its 
removal  until  he  recovered,  was  introduced 
in  rebuttal  on  behalf  of  the  people,  it  was 
error  to  refuse  to  permit  defendant  to  prove 
by  a  witness  that  the  agent  was  present 
when  the  building  was  being  torn  down  and 
removed,  on  the  ground  that  the  evidence 
should  have  been  introduced  in  the  main 
defense.— Barry  v.  People,  29  C.  395,  68  P. 
274. 

§89.    Competency  of  contradictory  evidence. 

(a)  In  a  prosecution  for  murder,  a  physi- 
cian testified  that,  on  the  day  following  the 
crime,  he  dressed  certain  wounds  similar  to 
those  shown  to  have  been  received  by  the 
murderer  at  the  time  of  the  commission  of 
the  crime,  and  that  thereafter,  on  a  certain 
day,  he  saw  the  defendant  at  the  jail  and 
recognized  him  as  the  man  whose  wounds 
be  had  dressed.  On  cross-examination  the 
witness  denied  having  had  any  conversation 
V  ith  defendant's  counsel  at  the  jail  at  the 
t'me  in  question,  and  the  latter  sought  to 
t'^stify  that  the  witness  had  had  a  conversa- 
tion with  him  at  such  time  and  place.  Held, 
that  it  was  proper  to  exclude  such  testi- 
mony, as  it  tended  merely  to  contradict  the 
physician  on  an  immaterial  matter,  and,  fur- 
ther, there  was  no  proper  foundation  laid 
for  such  question. — Boles  v.  People,  37  C.  41, 
86  P.  1030. 

(b)  The  prisoner  having  testified  as  to 
the  date  of  the  publication  in  the  news- 
papers, of  a  certain  homicide,  witnesses  who 
had  examined  the  files  of  the  various  news- 
papers of  the  city  may,  in  contradiction  of 
such  testimony  of  the  prisoner,  testify  as 
to  the  result  of  such  examination. — Byram  v. 
People,  49  C.  537,  113  P.  528. 

(c)  Where  the  plaintiff,  in  an  action  for 
damages,  has  made  profert  of  his  hands  and 
scars  thereon  as  the  result  of  the  injury  com- 
plained of,  it  is  competent  to  show  that  on 
several  occasions  previous  to  the  last  injury 
he  made  proof  to  an  accident  insurance  com- 
pany on  like  injuries,  for  the  purpose  of 
showing  that  the  scars  exhibited  were  not 
the  result  of  that  accident,  and  as  affecting 
hi3  credibility.— Globe  Smelting  &  Ref.  Co. 
V.  Spann,  6  A.  146,  40  P.  198. 

§  90.    Explanation  of  contradiction. 

(a)     A  witness  who  is  a  party  to  the  ac- 
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tion  has  a  right  to  explain  why  he  made  a 
remark  testified  to  by  witnesses  of  the  other 
party  and  what  he  meant  by  it. — ^LeeOlark- 
Andreesen  Hdwe.  Ca  y.  Yankee,  9  A.  443,  48 
P.  1060. 

(b)  At  a  former  trial  a  witness  gave  ma- 
terial testimony  for  the  plaintiff.  Save  the 
testimony  of  the  plaintiff  no  other  testimony 
was  given  of  the  injury  complained  of.  At 
the  third  trial  the  testimony  of  this  witness, 
read  from  the  notes  of  the  stenographer,  was 
admitted,  though  no  sufficient  showing  of 
diligence  on  the  part  of  the  plaintiff  to  se- 
cure the  attendance  of  the  witness  had  been 
made.  The  testimony  of  two  witnesses  of- 
fered on  the  part  of  the  defendant  tended 
to  show  that  prior  to  the  examination  of  the 
absent  witness  on  the  former  trial  she  stated 
that  the  plaintiff  had  promised  her  $300.00 
for  testifying,  in  case  she  prevailed  in  the 
action.  Knowledge  of  this  statement  came 
to  defendant  subsequent  to  the  former  trial. 
Held,  that  the  strict  rule  requiring  the  ex- 
amination of  the  witness  so  to  be  impeached 
or  discredited,  touching  the  statement  at- 
tributed to  her,  ought  not  to  be  applied. — 
Daniels  v.  Stock,  23  A.  629, 130  P.  1031. 

WORDS  AND  PHRASES. 

PARTICULAR  WORDS  AND  PHRASBS. 

"Abandonment." 

Conley  v.  Dyer,  43  C.  22,  96  P.  304;  Empire 
Ranch  ft  Cattle  Co.  v.  Herrick,  22  A.  394, 
124  P.  748. 

"Abortion." 

Marmaduke  v.  People,  46  C.  857,  101  P. 
837. 

"Adjoining." 

Messenger  v.  German  American  Ins.  Co., 
47  C.  448,  107  P.  643. 

"After  the  maturity  of  the  lait  insUUment." 
Ferris  v.  Chambers,  61  C.  370,  117  P.  994. 

"All  correct" 

Bd.  Com'rs  Gunnison  County  v.  Hider,  47 
C.  443,  107  P.  1068. 

"An  demands.^ 
Oles  V.  Wilson,  67  C.  246,  141  P.  489. 

"All  fees,  perquisites  and  emoluments." 

Glaister  v.  Kit  Carson  County,  22  A.  381, 
123  P.  966. 

"Alleged  liability." 
Exchange  Bank  v.  Ford,  7  C.  314,  3  P.  449. 

"As  far  as  applicable." 

Ward  V.  Colorado  Eastern  R.  Co.,  22  A. 
388,  126  P.  667. 

"As  often  as,  or  where  occasion  may  require." 

County  Court  of  Denver  v.  Watson,  61  C. 
406,  118  P.  979. 

"Attorney." 

People  V.  Erbaugh,  42  C.  480,  94  P.  349; 
People  ex  rel.  Colo.  Bar  Ass'n  v.  Taylor,  66 
C.  441,  138  P.  762. 


"Audit" 

Rio  Grande  County  v.  Bloom,  14  A.  191, 
69  P.  417. 

"Before  triaL" 

Empire  Ranch  ft  Cattle  Co.  v.  Herrick,  22 
A.  394,  124  P.  748. 

"Block." 

Slater  v.  Fire  ft  Police  Board,  43  C.  226, 
96  P.  664. 

"Bribery." 
Newman  v.  Feoj^le,  23  C.  300,  47  P.  278. 

"Building." 
Small  V.  Foley,  8  A.  436,  47  P.  64. 

"Civil  <^cer." 
Thomas,  In  re,  16  C.  441,  27  P.  707. 

"Claim." 

Hawthorne  v.  Hendrie  ft  Bolthoft  Mfg.  Co., 
60  C.  342,  116  P.  122. 

"Close  by." 

Messenger  v.  German  American  Ins.  Co., 
47  C.  448,  107  P.  643. 

"CoUateraL" 

Moffatt  V.  Coming,  14  C.  104,  24  P.  7; 
Butler  V.  Rockwell,  14  C.  126,  23  P.  462. 

"Contract,  express  or  implied." 
Exchange  Bank  v.  Ford,  7  C.  314,  3  P.  449. 

"Contract  or  transaction." 

Exchange  Bank  v.  Ford,  7  C.  314,  3  P.  449. 

"Contract  sealed  or  paroL" 
Exchange  Bank  v.  Ford,  7  C  314,  3  P.  449. 

'K^unterdaim." 

Hyman  v.  Jockey  Club  W.  ft  C,  Co.,  9  A. 
299,  48  P.  671. 

"CrediUe  witnesses." 
White  V.  Bower,  66  C.  676,  136  P.  1063. 

-Cruise." 

Omaha  Lbr.  Co.  v.  Co-operative  Inv.  Co., 
66  C.  272,  133  P.  1112. 

"Drtits." 

Bd.  Com'rs  Arapahoe  County  v.  Fidelity 
Sav.  Ass'n,  81  C.  47,  71  P.  376;  Bovee  ▼. 
Boyle,  26  A.  166,  136  P.  467. 

"Debts  or  liabilities." 
Exchange  Bank  v.  Ford,  7  C.  814,  3  P.  449. 

"Divide." 
Graves  v.  White,  43  C.  134,  96  P.  347. 

"Dividends." 

Hawthorne  v.  Hendrie  ft  Bolthoff  Mfg.  ft 
S.  Co.,  60  C.  347,  116  P.  122. 

"D<^  business." 

Cockbum  v.  Kinsley,  26  A.  89, 136  P.  1112. 
"Do  not  remember." 

Ward  V.  Atkinson,  22  A.  144,  123  P.  120. 
"Due." 

Hendricks  v.  Julesburg,  66  C.  69, 132  P.  61. 
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'^ue  or  to  become  dae.** 
Tabor  v.  Armstrong,  9  C.  285,  12  P.  157. 

''Due  prooeas  of  law." 
Hallett  V.  Denver,  4  C.  L.  R.  665.  * 

•'Elect" 
Lewis  v.  Boynton,  25  C.  486,  55  P.  732. 

"Election." 

Tangeman  v.  Board  of  Aldermen,  51  C. 
208,  117  P.  145. 

"Embraced." 
Pueblo  y.  Stanton,  45  C.  523,  102  P.  512. 

"Pees." 

Bd.  Com'rs  Teller  Co.  v.  Trowbridge,  42 
C.  449,  95  P.  554. 

"Frame  buildings." 
Olmstead  v.  People,  41  C.  32,  91  P.  1113. 

"Ground  floor." 
Mayo  y.  Wahlgreen,  9  A.  506,  50  P.  40. 

"Included." 
Pueblo  V.  Stanton,  45  C.  523,  102  P.  512. 

"Instrument  in  writing." 
Hawley  v.  Barker,  5  C.  118. 

"JoinUy  indebted." 
Exchange  Bank  v.  Ford,  7  C.  314,  3  P.  449. 

"Lawyer." 

People  ex  rel.  Colo.  Bar  Ass'n  v.  Taylor, 
56  C.  441,  138  P.  762. 

"Liable  to  punishment" 
People  y.  Godding,  55  C.  579,  136  P.  1011. 

"Lode." 

Richardson  y.  El  Paso  Consol.  Gold  M.  Co., 
51  C.  440,  118  P.  982. 

"Maliciously." 

Richards  y.  Sanderson,  39  C.  270,  89  P. 
769. 

"Manufacture." 
Lambom  y.  Bell,  18  C.  346,  32  P.  989. 

"MinisteriaL" 
Hamma  y.  People,  42  C.  401,  94  P.  326. 

"Ifiscarriage." 

Marmaduke  y.  People,  45  C.  357,  101  P. 
337. 

"Near." 

Messenger  y.  German  American  Ins.  Co., 
47  C.  448,  107  P.  643. 

"Neighboring." 

Messenger  y.  German  American  Ins.  Co., 
47  C.  448,  107  P.  643. 

"Net  proceeds." 
Maloney  y.  Loye,  11  A.  288,  52  P.  1029. 

"Not  far  from." 

Messenger  y.  German  American  Ins.  Co., 
47  C.  448.  107  P.  643. 


"Obligation." 

Exchange  Bank  y.  Ford,  7  C.  314,  3  P.  449; 
Sawyer  y.  Armstrong,  23  C.  287,  47  P.  391; 
Boyee  y.  Boyle,  25  A.  165,  136  P.  467. 

"o.k:," 

Bd.  Com'rs  Gunnison  Co.  y.  Hider,  47  C. 
443,  107  P.  1068. 

"Operate."  \ 

Denyer  ft  R.  G.  Ry.  Co.  y.  Frederic,  67 
C.  90,  140  P.  463. 

"Or." 

Empire  Ranch  &  Cattle  Co.  y.  Stratton,  22 
A.  577,  126  P.  1094. 

"Owing." 
Hendricks  y.  Julesburg,  55  C.  59, 132  P.  61. 

"Owner." 

McFeters  y.  Plerson,  15  C.  201,  24  P. 
1076. 

"Payable." 
Hendricks  y.  Julesburg,  55  C.  59, 132  P.  61. 

'Ta3rmcnt." 

Lomax  y.  Colorado  Natl  Bank,  46  C.  229, 
104  P.  85. 

"People." 
Brown  y.  State,  5  C.  496. 

"Plant." 

Scott  Supply  ft  Tool  Co.  y.  Roberts,  42  C. 
280,  93  P.  1123. 

'^actice." 

Bd.  Com'rs  Jefferson  County  y.  Reno,  63  C. 
217,  124  P.  582. 

"Presumption." 
Doane  y.  Glenn,  1  C.  495. 

"Procedure." 

Bd.  Com'rs  Jefferson  Co.  y.  Reno,  53  C. 
217,  124   P.  582. 

"Prosecute  in  any  suit" 

Western  Electric  Co.  y.  Pickett  51  C.  415. 
118  P.  988. 

"Proximate  cause." 
Lyons  y.  Watt  43  C.  238,  95  P.  949. 

"Punishable." 
People  y.  Godding,  55  C.  579,  136  P.  1011. 

"Salary." 

Bd.  Com'rs  Teller  County  y.  Trowbridge, 
42  C.  449,  95  P.  554. 

"Saloon." 

Cardillo  y.  People,  26  C.  355,  58  P.  678; 
Lendholm  y.  People,  55  C.  471,  136  P.  70. 

"Settlement." 

Lomax  y.  Colorado  Nat'l  Bank,  46  C.  229, 
104  P.  85. 

"ShaU  be  presented." 

Kirby  y.  Chicago,  R.  L  ft  P.  R.  Co.,  51  C. 
82,  116  P.  150. 
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"Showing.'* 

Empire  Ranch  ft  Cattle  Co.  y.  Bfaaon,  22  A. 
612,  126  P.  1129. 

"State.** 
Brown  y.  State,  6  C.  496. 

"SUtionery.** 

Bd.  Com'rs  Arapahoe  County  y.  Kocms,  1 
C.  160. 

"Stmctnre.** 
Small  y.  Foley,  8  A.  436,  47  P.  64. 

"Term  of  oflBce.** 
People  y.  Le  Peyre,  21  C.  218,  40  P.  882. 

"Tippling  house.** 

Harris  y.  Pe<^le,  21  C.  95,  39  P.  1084; 
Harris  y.  People,  1  A.  289,  28  P.  1133. 

"Transaction.** 

Exchange  Bank  y.  Ford,  7  C.  314,  3  P.  449; 
Esbensen  y.  Hooyer,  3  A.  467,  53  P.  1008. 

"Transfer.** 

Andrews  y.  Kellogg,  41  C.  40,  92  P.  222. 
"Vacancy." 

People  y.  Osborne,  7  C.  605,  4  P.  1074; 
Election  of  District  Judges,  In  re,  11  C.  373, 
18  P.  282;  People  y.  Le  Feyre,  21  C.  218,  40 
P.  882;  People  y.  De  Quelle,  47  C.  13,  105 
P.  1110. 

"Verdict" 
Hawley  y.  Barker,  5  C.  118. 

"Void." 
Russell  y.  Shurtleff,  28  C.  414,  65  P.  27. 

"Voidable." 
Russell  y.  Shurttefl,  28  C.  414,  65  P.  27. 

"Week  of  time." 
Tyson,  In  re,  13  C.  482,  22  P.  810. 

"Without  defalcation." 

First  Nat'l  Bank  y,  Lewis,  57  C.  124,  139 
P.  1102. 

WORE  AND  LABOR. 

§   1.    Nature  and  grounds  of  obligation  in 
general. 

§   2.    Services  rendered. 

§   3.    Services  between  persons  in  family 
relation. 

§   4.    Contract  not  fixing  amount  of  com- 
pensation. 

§   5. Contract  unenforceable. 

§   6. Part   performance   where   con- 
tract is  rescinded  or  abandoned  or 
full  performance  i*  prevented. 
•  §   7.    Pleading. 

§   8.    Evidence. 

§   9.    Presumptions    and    bi^rden    of 

proof. 

§  10.    Weight  and  sufficiency. 

§  11.    Amount  of  recovery. 

S 12.     Trial. 

§  1.    Nature  and  grounds  of  obligation  in  gen- 

eraL 

(a)     Plaintiff  entered  defendant's  seryice 

as  a  domestic  In  July,  1900,  at  a  stipulated 

amount  per  month,  knowing  at  the  time  that 


such  seryice  would  include  certain  attention 
to  defendant's  wife,  who  was  an  inyalid.  In 
September  following,  a  change  of  treatmoit 
was  prescribed  which  increased  the  seryice, 
and  shorily  thereafter  defendant  raised 
plaintilTs  wages  three  dollars  per  month. 
Plaintiff  was  paid  the  aboye  wages  at  the 
end  of  each  month,  and  continued  in  sery- 
ice until  February,  1901,  at  which  time  a 
settlement  was  made,  and  she  was  paid 
the  amount  found  to  be  due  at  the 
aboye  rates.  At  no  time  during  the  employ- 
ment and  not  until  February,  1902,  did  plain- 
tiff demand  any  further  compensation  for 
alleged  extra  senrices,  although  meeting  de- 
fendant seyeral  times  after  leaying  his  em- 
ployment Upon  the  trial  of  this  action  for 
extra  compensation,  plaintiff  testified  that, 
after  her  work  had  been  increased,  she  com- 
plained to  defendant  of  such  fact  and  told 
him  that  she  intended  to  leaye  and  that  he 
replied  that  if  she  would  remain  he  would 
"make  it  all  right"  or  "that  he  would  do 
well  by  me,  or  something  to  that  effect." 
Held,  that  plaintiffs  testimony  did  not  bring 
her  case  within  the  rule  that  an  employee 
1^  ho  seeks  to  recoyer  extra  compensation  for 
senrices  rendered,  which  were  within  the 
sphere  of  her  emplojrment,  must  oyercome 
the  presumption  of  law,  that  such  seryices 
were  paid  for  by  her  wages,  by  proof  of  an 
express  agreement  to  pay  therefor. — ^Jerome 
V.  Wood,  89  C.  197,  88  P.  1067. 

(b)  A  complaint  which  alleges  the  em- 
plojnnent  of  plaintiffs  by  defendant  to  per- 
form certain  senrices  at  a  certain  price,  the 
performance  of  the  senrices  under  the  em- 
ployment, and  other  facts  essential  to  lia- 
bility, states  facts  sufficient  to  constitute  a 
cause  of  action. — Baden  Baden  Gold  M.  Co. 
y.  Jose,  20  A.  260,  78  P.  313. 

§2.    Senrices  rendered. 

(a)  An  action  at  law  will  lie  for  labor 
performed  under  an  agreement  to  launch  a 
partnership. — Lawson  y.  Glass,  6  C.  134. 

(b)  One  who  ay  ails  himself  of  the  sery- 
ices of  another,  knowing  that  compensation 
is  expected,  is  not  permitted  to  deny  lia- 
bility; a  land  owner  ayailing  himself  of  the 
senrices  of  a  broker,  and  carnring  out  an 
exchange  of  land  which  the  broker  has  ac- 
complished, is  liable  for  the  commission  rea- 
sonable and  customary  in  like  case. — Millard 
V.  Loser,  52  C.  205,  121  P.  156. 

§3.  Senrices  between  persons  in  family  rela- 
tion. 
(a)  Where  a  minor  enters  a  family,  re- 
criying  those  attentions  and  care,  and  the 
ordinary  necessaries  which  would  be  fur^ 
nished  a  natural  member,  he  cannot  recoyer 
for  seryices  rendered  the  head  of  the  family 
unless  an  agreement  be  shown  to  that  effect. 
The  presumption  of  law  is  that  his  support 
compensates  for  the  seryices,  and  to  oyer- 
come this  presumption  an  agreement  for 
compensation  must  be  established  by  clear, 
positiye  and  direct  eyidence.— Walker  y. 
Taylor,  28  C.  233,  64  P.  192. 

§  4.    Contract  not  fixing  amount  of  compensa- 
tion, 
(a)     It  seems  that  where  there  is  a  con- 
troyersy  as  to  the  agreed  price  at  which 
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work  was  to  be  done,  evidence  of  the  value 
of  the  work  may  be  introduced  for  the  pur- 
pose of  supporting  plaintiffs  contention  re- 
specting the  agreed  price. — ^Rockwell  Stock 
ft  Land  Co.  v.  Castroni,  6  A.  528,  42  P.  182. 

§5.    Contract  unenforceable. 

(a)  Agreement  by  uncle  to  vest  his  niece 
with  certain  real  estate,  either  by  convey- 
ance or  will,  in  consideration  of  personal 
services  rendered  to  him.  He  dies  without 
performing  the  contract.  The  niece  may  re- 
cover against  his  estate  the  value  of  her 
services. — Norton's  Estate  v.  McAlister,  22 
A.  293,  123  P.  963. 

(b)  Promise  by  an  aged  and  infirm  gen- 
tleman to  his  niece,  who  at  his  request 
has  assumed  the  position  of  his  housekeeper, 
that  he  will  convey  certain  real  estate  to 
her,  there  being  no  agreement  that  it  shall 
be  In  full  satisfaction  of  the  services  to  be 
rendered  by  her,  is  no  bar  to  an  action  for 
the  value  of  such  service. — Id. 

§6.    Part  performance  where  contract  is 

rescinded  or  abandoned  or  full  perform- 
ance is  prevented. 

(a)  Where  the  contract  of  employment 
involved  an  advancement  by  the  employer 
of  certain  expenses  to  be  repaid  by  the  work 
of  the  employee,  the  employer  is  bound  to 
pennlt  It  to  be  repaid  in  that  manner,  and 
if  he  permits  the  employee  to  be  driven 
from  the  service  by  the  violence  of  a  co- 
employee.  It  may  be  held  that  the  debt  lias 
been  extinguished. — ^Hanlln  v.  Walters,  3  A. 
619,  84  P.  686. 

(b)  A  contractor  who  has  wrongfully 
abandoned  the  work  before  completion  is  not 
entitled  to  a  recovery  upon  a  quantum 
meruit  for  the  work  done. — McGonigle  v. 
Klein,  6  A.  306,  40  P.  466. 

§  7.    Pleading. 

(a)  In  an  action  for  personal  servi<*ps 
if  the  defendant  would  show  that  plaintiff, 
being  a  brother  of  defendant's  wife  was  re- 
ceived Into  his  home,  while  still  of  tender 
years,  under  an  agreement  that  he  should 
be  a  member  of  the  family  and  treated  as 
such,  and  that  he  was  so  treated,  and  cared 
for  and  supported  during  the  time  of  the 
supposed  service,  he  must  plead  this  defense 
specially.— Balsch  v.  Mueller,  63  C.  474,  128 
P.  466. 

§  8.    Evidence. 

(a)  In  an  action  for  the  value  of  services 
for  work  done  on  a  ranch,  evidence  of  the 
value  of  the  ranch  is  Inadmissible  where  it 
does  not  appear  that  plaintiff  had  entire 
charge  of  the  ranch,  or  that  the  work  In 
question  was  the  sole  agency  contributine: 
to  its  value.— Thomas  v.  Carey,  26  C.  485,  58 
P.  1093. 

(b)  On  an  Issue  as  to  the  value  of  serv- 
ices rendered,  in  the  absence  of  an  agreed 
wage,  evidence  to  show  what  the  services 
would  be  worth  in  the  community  is  Inad- 
missible, the  test  being  what  they  were 
worth  to  the  employer. — Andrews  v.  John- 
ston, 7  A.  651,  44  P.  73. 

§9.    Presumptions  and  burden  of  proof. 

(a)  In  an  action  for  the  value  of  serv- 
ices where  the  defendant  answered  admitting 


that  part  of  the  services  had  been  performed 
and  without  special  agreement  as  to  com- 
pensation, but  pleading  a  special  agreement 
between  the  parties  with  which  defendant 
had  complied  by  which  plaintiff  had  been 
fully  paid,  the  burden  is  on  the  defendant 
to  establish  such  defense. — Thomas  v.  Carey, 
26  C.  485,  58  P.  1093. 

(b)  Whoever  sues  upon  a  quantum 
meruit  for  services  rendered  must  establish 
the  employment,  the  rendition  of  the  serv- 
ice, and  the  reasonable  value  thereot  The 
evidence  examined  and  fveld  insufficient  upon 
all  points.— Sankey  v.  Cramer,  24  A.  16,  131 
P.  288. 

§10. Weight  and  sufSciency. 

(a)  Proof  of  giving  lodes  "some  atten- 
tion," driving  off  intruders,  and  of  deterring 
hostile  surveys  by  allowing  himself  to  be 
considered  as  an  agent,  having  an  eye  to 
their  protection,  etc.,  held,  not  sufficient  to 
justify  a  recovery  for  alleged  salary  due. — 
La  Crosse  M.  Co.  v.  Scudder,  4  C.  44. 

(b)  Where,  in  an  action  for  services  as 
foreman  in  a  brickyard,  defendant  counter- 
claimed  for  damages  caused  by  unskillful- 
ness  of  plaintiff,  which  plaintiff  alleged  was 
in  work  which  he  was  not  hired  to  perform,^ 
and  only  one  witness  testified  in  support  of 
the  counterclaim,  and  his  testimony  was 
denied  by  plaintiff,  a  finding  for  plaintiff  can- 
not be  disturbed. — Denver  F.  Brick  Co.  v. 
Piatt,  11  C.   509,  19  P.  636. 

(c)  In  order  to  entitle  a  plaintiff  to  re- 
cover in  quantum  meruit  for  work  done 
under  a  contract,  he  must  show  either  per- 
formance, that  the  contract  was  rescinded, 
or  that  performance  was  rendered  impossible 
by  the  wrongful  acts  or  conduct  of  the  de- 
fendant. On  establishing  either  of  the  latter 
facts,  a  quantum  meruit  recovery  may  be 
had,  but  not  otherwise. — ^McGonigle  v.  Klein, 
6  A.  306,  40  P.  465. 

(d)  Evidence  that  the  superintendent  of 
a  mining  company  had  a  miner,  who  was  in- 
jured while  working  for  the  company,  taken 
to  a  hospital  and  the  next  day  called  at 
the  hospital  and  told  the  manager  to  take 
good  care  of  him  and  it  would  be  all  right, 
was  sufficient  to  justify  a  verdict  against 
the  company  for  services  for  nursing  and 
caring  for  the  injured  miner. — Mt.  Wilson 
Gold  ft  Sil.  M.  Co.  V.  Burbridge,  11  A.  487, 
53  P.  826. 

§  11.    Amount  of  recovery. 

(a)  In  the  absence  of  a  contract  for  in- 
terest. Interest  is  only  recoverable  upon  the 
subjects  enumerated  in  the  statute,  and  is 
not  allowable  upon  a  balance  due  for  work. 
— Hurlburt  v.  Dusenbery,  26  C.  240,  57  P. 
860. 

(b)  In  the  absence  of  a  contract  for  the 
publication  of  the  delinquent  tax  list  and 
fixing  the  charges  therefor,  the  printer  can 
recover  only  the  value  of  the  services  ren- 
dered, as  in  an  action  on  a  quantum  meruit. 
— Bd.  Com'rs  Saguache  County  v.  Skinner, 
8  A.  272,  45  P.  514. 

§12.    Trial. 

(a)  In  suit  on  verbal  contract  for  work 
and  labor,  the  terms  of  the  contract  and 
the  tBct  and  manner  of  performance  being 
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in  issue,  the  jury  should  be  instructecl  to 
find  what  the  contract  was.  and  also  as  to 
performance,  or  waiver  and  modification 
thereof,  without  assuming  any  material  fact 
— ^Brooklyn  Consol.  Min.  Co.  v.  Peterson,  ll 
O.  80,  16  P.  663. 

WRIT. 

Of  attachment,  see  "Attachment,"  sees.  31-34. 

Of  certiorari,  see  "Certiorari,"  sees.  3,  13-17. 

Of  execution,  see  "Execution,"  III. 

AltematiYe  writ  of  mandamus,  see  "Manda- 
mus," sees.  43,  44. 

Award  of  preemptory  writ  in  mandamus,  see 
"Mandamus,"  eec.  63. 

Necessity  for  to  create  express  trust,  see 
"Trusts,"  sec.  2. 

WBITIN08. 

As  eridence,  see  "Evidence,"  sees.  71-76. 


WRIT  OF  EBEOB. 

See  "Appeal  and  Error,"  sees.  3-7. 

Issuance  by  appellate  court,  see  "Appeal  and 

Error,"  VII  (D). 
Review  of  dissolution  of  attachment  order, 

see  "Attachment,"  sec  80. 

WRITTEN  mSTRlTMENTS. 

Incorporated  in  complaint,  see  "Pleading," 

sec  49. 
Grounds  for  reformation,  see  "Refqrmation 

of  Instruments,"  sees.  2,  3. 
Creating  or  declaring  trust,  see  "Trusts," 

sec  3. 
Construing  instruments  together,  see  "Wills," 

sec  8. 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  sees.  104-110. 

TEAR 

See  "Time." 
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1010. 

Appeal  and  Error,  164,  165. 

Anaconda  Min.  Ca  y.  Anaconda,  38  C.  70, 
80  P.  144. 
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Anders  y.  Barton,  8  A.  824,  33  P.  142. 
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lic Lands,  28,  88,  40.    Taxation,  162. 
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Medianics'  lAeaiB,  18,  8L 

Anderson  y.  Dailey,  25  A.  175,  186  P.  461. 
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ot  32.    Guaranty,  3.    Pleading,  257. 
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Anderson  y.  Groesbeck,  24  C.  265,  50  P.  1044. 
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Insurance,  77,  79,  12L    Pleading,  181. 

Anderson  y.  Hulet,  4  A.  448,  86  P.  809. 
Trial,  155. 

Anderson  y.  Schroeder,  24  A.  183,  132  P.  707. 
(See  Leeper  y.  Schroeder,  24  A.  164,  132 
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Anderson  y.  Sloan,  1  C.  88. 
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Anderson  y.  Smythe,  1  A. 
Brokers,  15,  20. 


5,  28  P.  478. 


Anderson  y.  Union  Pac.  D.  ft  G,  R,  Co.,  8  A 
521.  46  P.  840. 


Railroads,  62, 
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Anderson  t.  Woodward,  57  C.  58,  140  P.  198. 
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Andre  v.  Jones,  1  C.  489. 

Appeal  and  Error,  156, 164. 

Andrew  r.  Carlile,.4  A.  336,  36  P.  66. 
Landlord  and  Tenant,  6. 
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35.    Judgment,  98.    Pleading,  59. 

Andrews  v.  Johnston,  7  A.  551,  44  P.  73. 
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Appeal  and  Error,  22. 

Andrews  ▼.  People,  33  C.  193,  79  P.  1031. 

Conspiracy,  9.  Criminal  Law,  85,  93, 
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Chattel  Mortgages,  1. 

Anfenger  r.  Anzeiger  Pub.  Co.,  9  C.  377,  12 
P.  400. 

Corporations,  165. 

Animas  Consol.  Ditch  Co.  v.  Smallwood,  22 
A.  476,  125  P.  594. 

Contracts,  96,  98.  Evidence,  2.  Waters, 
295,  347. 

Ankele  v.  Elder.  19  A.  330,  75  P.  29. 

Chattel  Mortgages,  35,  43,  45,  46,  90,  91. 
Equity,  26.    Executicm,  84. 

Annie  C.  Gold-Min.  Co.  v.  Marks,  13  A.  248, 
58  P.  404. 

Alteration  of  Instruments,  8.  Specific 
Performance,  22,  35. 

Annis  v.  Wilson,  15  C.  236,  25  P.  304. 
Deeds,  31.    Infants,  7:  Trusts,  6,  17. 

Anson  v.  Evans,  19  C.  274,  35  P.  47. 

Evidence,  120.  Master  and  Servant,  67. 
Negligence,  56,  60. 

Anthony  v.  Estabrook,  1  C.  75. 
Evidence,  104. 

Anthony  v.  Slayden,  27  C.  144,  60  P.  826. 

Action,  4.  Appeal  and  Error.  78,  348,  372. 
Pleading,  149,  163,  165,  167,  173,  181, 
188,  276. 
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A.  201,  59  P.  406. 

Appeal  and  Error,  403.  Costs,  1.  Re- 
ceivers, 36. 

Antlers  Park  Regent  Min«  Co.  v.  Cunning- 
ham, 29  C.  284,  68  P.  226. 

Appeal  and  Error,  55.  Constitutional 
Law,  76.    Mechanics'  Liens,  20,  80. 

Appel  Suit  A  Cloak  Ca  v.  Piatt,  55  C.  45, 132 
P.  71. 
Carriers,  31,  32.   Interstate  Commerce,  2. 

Appelman  v.  Broadway  Ins.  Co.,  18  A.  110, 
70  P.  451. 
Insurance,  8.    Pleading,  282. 

Appelman  v.  Oara,  22  C.  397,  45  P.  366. 
Mortgages,  29,  52. 

Appropriations  by  General  Assembly,  In  re, 
13  C.  316,  22  P.  464. 

Appropriation,  9,  13.  Constitutional 
Law,  47.  Courts,  163.  States,  29,  3Q. 
31,  34. 

April  v.  Rummage,  38  C.  280,  88  P.  469. 
Appeal  and  Error,  446. 

Arapahoe  CaUle  A  Land  Co.  v.  Stevens,  13  C 
584,  22  P.  828. 
Contracts,   142,   183.     Corporations,   40, 
188,  207. 

Arapahoe  County  v. 

(See  under  Board  of  Com'rs  of  Arapahoe 
County,  V.) 

Arapahoe  County  v.  Crotty,  9  C.  318,  12  P. 
151. 
Mandamus,  20. 

Arapahoe  Inv.  Co.  v.  Piatt,  5  A  515,  39  P. 
584. 
Corporations,  13,  135.    Master  and  Serv- 
ant, 14. 

Archibald  v.  Thompson,  2  C.  388. 

Attachment,  33.  Process,  2.  Sheriffs  and 
Constables,  32. 

Archuleta  v.  Archuleta,  52  C.  601,  605, 123  P. 
821. 
Divorce,  85,  54.    Parties,  9.    Reference, 
5,  8. 

Archuleto  v.  Johnston,  53  C.  393,  127  P.  134. 

Appeal  and  Error,  469.  Bills  and  Notes, 
100,  103.    Evidence,  27. 

Archuleta  Mercantile  Co.  v. 'Ortiz,  21  A.  225, 
120  P.  1053. 
Appeal  and  Error,  X40.    Courts,  1^4, 
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Argentine  Falls  Silver  Min.  Co.  v.  Molson, 
12  C.  405,  21  P.  190. 

DepoBitions,  4. 

Argonaut  ConBOl.  Mining  A  Milling  Co.  y. 
Turner,  23  C.  400,  48  P.  686. 

Ejectment,  27,  36.    Mines  and  Minerals, 
176,  197. 

Arkansas  River  Laud,  Reservoir  ft  Canal  Co. 
V.  Plinn,  3  A.  381,  33  P.  1006. 

Mechanics'  Liens,  4,  32,  68. 

Arkansas  River  Land,  Reservoir  ft  Canal  Co. 
V.  Nelscm,  4  A.  438,  36  P.  307. 

Judgment,  134.    Mechanics'  Liens,  11, 68. 

Arkansas  River  Land,  Town  ft  Canal  Co.  v. 
Farmers'  Loan  ft  Trust  Co.,  13  C.  687,  22 
P.  954. 

Corporations,  70,  79,  96,  99,  102. 

Arkins  v.  Arkins,  20  A.  123,  77  P.  266. 

Equity,  19,  21.    Limitation  of  Actions,  33, 

69.    Principal  and  Agent,  14,  76. 

Armor  v.  Fisk,  1  C.  148. 

Conditions,  2.   Contracts,  174.   Evidence, 
160. 

Armor  v.  Lyon,  1  C.  7. 
Appeal  and  Error,  22. 

Armor  v.  Spalding,  14  C.  302,  23  P.  789. 

Deeds,  12.     Fraudulent  Conveyances,  4. 
Mortgages,  66.    Trusts,  2. 

Armstrong  v.  Abbott,  11  C.  220.  17  P.  617. 

Principal  and  Agent,  72.     Vendor  and 
Purchaser,  42. 

Armstrong  v.  Larimer  County  Ditch  Co.,  1 
A.  49,  27  P.  236. 

Constitutional   Law,   11.     Eminent  Do- 
main, 11.    Waters,  8,  19,  43. 

Armstrong  v.  Lower,  6  C.  393. 

Mines  and  Minerals,  3,  9,  16,  23,  40,  90, 
94,  96,  206,  207. 

Armstrong  v.  Lower,  6  C.  681. 

Mines  and  Minerals,  22,  164,  211. 

Armstrong  v.  Tabor,  9  C.  286,  12  P.  167. 
(See  Tabor  v.  Armstrong,  9  C.  286,  12 
P.  167.) 

Amett  V.  Berg,  18  A.  341,  71  P.  636. 

Courts,  89.    Limitation  of  Actions,  33. 

Amett  V.  Coffey,  1  A.  34,  27  P.  614. 

Creditors'  Suit,  4.    Fraudulent  Convey- 
ances, 41,  46,  60. 

Amett  V.  Coffey,  6  A.  660,  39  P.  894. 
Limitation  of  Actions^  16.  40. 


Amett  V.  Huggins,  18  A.  116,  70  P.  766. 
THal,  116.  123. 

Amett  V.  Linhart,  21  C.  188,  40  P.  366. 
Waters,  229,  329,  333. 

Arnold  V.  Broad,  16  A.  389,  62  P.  677. 
Mortgages.  34. 

Arnold  V.  Hilts,  62  C.  391,  121  P.  763. 
Injunction,  21.    Officers,  16,  16,  19. 

Arnold  V.  People,  33  C.  193,  79  P.  1031. 
Criminal  Law,  93. 

Amold  V.  Woodard,  4  C.  249. 
Landlord  and  Tenant.  8,  14. 

Amold  V.  Woodward,  14  C.  164,  23  P.  444. 

Adverse  Possession,  30.  Ejectment.  4L 
Judgment,  233.  Landlord  and  Tenant, 
14. 

Amold  V.  Woodward,  22  C.  348,  44  P.  607. 
Appeal  and  Error,  609. 

Arrano  v.  People,  24  C.  233,  49  P.  271. 
Criminal  Law,  223. 

Arthur  v.  Gard,  3  A.  183,  32  P.  843. 

Appeal  and  Error,  296.  Bills  and  Notes. 
164,  161.  Contracts,  44.  Fraud,  22. 
Principal  and  Agent,  6. 

Arthur  v.  Israel.  16  C.  147,  26  P.  81. 
Divorce,  71.    Judgment.  10. 

Arthur  Irr.  Co.  v.  Strayer,  60  C.  871,  116  P. 

724. 

Easements,  10,  13,  21.  Judgment.  18,  21. 
Waters,  140,  141,  164,  160,  168. 

Ashenf elter  v.  Carpenter,  37  C.  634,  87  P.  800. 
Constitutional  Law,  72.  Waters,  108. 

Ashenfelter  v.  Williams,  7  A.  382,  43  P.  664. 
Partnership,  1. 

Ashenfelter  v.  Williams,  12  A.  346,  66  P.  734. 
Partnership,  17.     Payment,  16. 

Ashton  V.  Edward  Thompson  Co.,  36  C.  368. 
86  P.  697. 

Sales,  71,  72. 

Ashton  V.  Garrison,  37  C.  90,  86  P.  831. 
Bills  and  Notes,  126.    Venue,  6. 

Ashworth  v.  McNamee,  18  A.  86,  70  P.  166. 
Wills,  48. 

Askew  V.  People,  23  C.  446,  48  P.  624. 

Animals,  1.  Criminal  Law,  267.  Wit- 
nesses, 7Sl 
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Aflkey  v.  Fidelity  Sav.  Ass'n,  37  C.  432,  86 
P.  1026. 

Banks  and  Banking,  16. 

Aspen  T. 

(See  under  Town  of  Aspen  v.) 

Aspen  Times  Pub.  Co.  t.  Russell,  18  C.  76, 
81  P.  608. 

Appeal  and  Error,  444. 

Aspen  Water  A  Ldght  Co.  ▼.  Aspen,  6  A.  12, 
37  P.  728. 

Appeal  and  Error,  469.     Corporations, 
8,  9,  124,  170.    Contracts,  178. 

A.  S.  Ripley  Bldg.  Co.  v.  Coors,  37  C.  78,  84 
P.  817. 

Principal  and  Surety,  729. 

Assessment  of  Property  by  State  Board  of 
Equalization,  In  re,  26  C.  296,  63  P.  1066. 

Courts,  163,  166. 

Assig  V.  Pearsons,  9  C.  687,  13  P.  719. 
Justices  of  the  Peace,  63. 

Assignment  of  People's  Savings  Bank,  In  re, 
18  A.  294,  71  P.  397. 
(See  Tolles  v.  Spencer.) 

Assignment  of  People's  Savings  Bank,  In  re, 
18  A.  296,  71  P.  398. 
(See  Tolles  v.  Spencer.) 

Aste  V.  Wilson,  14  A.  323,  69  P.  846. 
Mechanics'  Ldens,  27,  64. 

Atchison  V.  Graham,  14  C.  217,  23  P.  876. 
(Chattel  Mortgages,  63,  64. 

Atchison,  T.  ft  S.  F.  R  Co.  v.  Adcock,  38  C 
369,  88  P.  180. 

Negligence,  61,  62.    Railroads,  76,  80,  82. 
Trial,  61,  120,  122. 

Atchison,  T.  A  S.  F.  R.  Ck>.  v.  Betts,  10  C. 
431,  16  P.  821. 

Evidence,  14.    Animals,  9,  12. 

Atchison,  T.  A  S.  F.  R.  Co.  v.  Baldwin,  63  C. 
416,  128  P.  449. 

Carriers,  29,  36.    Contracts,  60.    Plead- 
ing, 261,  263.    Principal  and  Agent,  33. 

Atchison,  T.  ft  S.  F.  R  Co.  v.  Baldwin,  63  C. 
426,  128  P.  463. 

Appeal  and  Error,  488,  642.    Carriers,  26. 
Pleading,  171,  179. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  CahiU,  11  A. 
246,  62  P.  1111. 

Animals,  10.    Trtal,  129. 

Atchison,  T.  ft  S.  F.  R  Co.  v.  Denver,  2  A. 
436.  31  P.  240. 

Appeal  and  Error,  260,  630. 


Atchison,  T.  ft  S.  F.  R.  Co.  v.  Farrow,  6  C. 
498. 

Death,  3.   Statutes,  126. 

Atchiscm,  T.  ft  S.  F.  R.  Ck).  v.  Gumaer,  22  A. 
496,  126  P.  689. 

Appeal  and  Error,  128.  Railroads,  76, 
80.    Witnesses,  60,  86. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Headland,  18  C. 
477,  33  P.  186. 

Carriers,  40,  41,  64.    Evidence,  7. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Lujan,  6  C. 
338. 

Pleading,  73.    Railroads,  73. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Maggard,  6  A. 
86,  39  P.  986. 

Exemptions,  1.  Garnishment,  10,  12. 
Judgment,  10.    States,  2. 

Atchison,  T.  ft  S.  F.  R  Co.  v.  NichoUs,  8  C. 
188,  6  P.  612. 

Appearance,  9.  Courts,  16.  Exceptions, 
Bill  of,  2.  Judgment,  41.  Process,  8, 
88,  43. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  People,  6  C. 

60. 

Action,  16.  Attorney  (Seneral,  1.  Dis- 
trict and  Prosecuting  Attorneys,  6. 
Officers,  27.    Quo  Warranto,  3,  9,  20. 

Atchiscm,  T.  ft  S.  F.  R.  Co.  v.  Shean,  18  C. 
368,  33  P.  108. 

Clarriers,  61,  73.    Negligence,  59. 

Atchiscm,  T.  ft  S.  F.  R.  Co.  v.  Tanner,  19  C. 
669,  36  P.  641. 


Animals,  9,  12. 
61. 


Limitation  of  Actions, 


Atkins  v.  Boyle,  33  C.  434,  80  P.  1067. 

Appeal  and  Error,  447.  Chattel  Mort- 
gages, 60. 

Atkinson  v.  Atkinson,  2  C.  381. 

Appeal  and  Error,  123.  Limitation  of 
Actions,  64. 

Atkinson  v.  Cole,  16  C.  83,  26  P.  816. 
Landlord  and  Tenant,  41. 

Atkinson  v.  Tabor,  7  C.  196,  3  P.  64. 

Appeal  and  Error,  10,  63.    Courts,  131. 

Atkinson  v.  Tabor,  7  C.  451,  6  P.  814. 

Appeal  and  Error,  10,  63. 
Atkinson  v.  Tabor,  11  C.  277, 17  P.  906. 

Escrows,  4.    Reference,  11. 
Atlantic  Ins.  Co.  v.  Manning,  3  C.  224. 

Contracts,  86,  88.  Damages,  64.  Evi- 
dence, 29,  191.  Insurance,  73,  91,  98. 
Pleading.  246.    Trial,  37. 
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Atlas  Lumber  Co.  v.  Schenck,  2  A.  246,  29  P. 
1187. 

Appeal  and  Error,  485. 

Auckland  y.  Lawrence,  19  A.  291,  74  P.  794. 
Appeal  and  Error,  120,  216,  271. 

Auckland  v.  Lawrence,  20  A.  864,  78  P.  1085. 
Appeal  and  Error,  93.    Eridoice,  199. 

Auld  v.  Travis,  5  A.  586,  89  P.  857. 

Animals,  2.    Ck>ntracts,  128, 182, 184, 186. 

Ault  V.  Ault,  29  G.  149,  68  P.  281. 
Divorce,  4. 

Aultman  A  Taylor  Machinery  Co.  v.  Forest, 
28  A.  558,  180  P.  1086. 

Chattel  Mortgages,  98,  94.    THal,  120. 

Aurora  v.  Hayden,  23  A.  1,  126  P.  1109. 

Courts,  40,  51.  Bstopp^,  16.  Municipal 
Corporations,  48,  265,  282,  284. 

Ausmus  V.  People,  47  C.  167,  107  P.  204. 

Appeal  and  Error,  445.  Conspiracy,  15. 
Criminal  Law,  61,  88.  Evidence,  18, 
194,210.  Homicide,  49,  71,  78.  Indict- 
ment and  Information,  9.    Trial,  92. 

Austin  V.  Austin,  42  C.  180,  94  P.  809. 

Appeal  and  Error,  21,  95,  99,  128,  261, 

264,  498.  Divorce,  17.    Husband  and 

Wife,  80,  81,  ^2,  85,  86.     Judgment, 
106. 

Austin  V.  Berlin,  18  C.  198,  22  P.  433. 
Corporations,  157. 

Austin  V.  Bush,  11  C.  198,  17  P.  501. 
Certiorari,  25. 

Austin  V.  King,  25  A.  368,  188  P.  57. 
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168. 
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Appeal  and  Error,  570. 

Austin  V.  Snider,  17  A.  182,  68  P.  125. 
Appeal  and  Error,  570. 

Austin  V.  Terry,  88  C.  407,  88  P.  189. 

Bona  Fide  Purchaser,  8.  Fraudulent 
Conveyances,  27.  Replevin,  23,  24,  25. 
Sales,  48. 

Austin  V.  Terry,  13  A.  141,  56  P.  810. 

Replevin,  28. 
Austin  V.  Van  Loon,  86  C.  196,  85  P.  183. 

Trover  and  Conversion,  12. 
Autrey  v.  Bowen,  7  A.  408,  48  P.  908. 

Fraudulent  Conveyances,  24.  Replevin, 
21. 


Autrey  v.  Wright,  4  A.  179,  85  P.  186. 

Chattel  Mortgages,  54.    Exemptions,  li 

A.  Westman  Mercantile  Co.  v.  Park,  2  A. 
545,  81  P.  945. 
(See  Westman  Mercantile  Co.  v.  Park.) 

Axelson  v.  Anderson,  84  C.  284,  88  P.  626. 
Appeal  and  Error,  91,  102,  252. 

Axelson  v.  Pec^le,  45  C.  285,  101  P.  54. 
Certiorari,  8,  26,  27. 

Ajer  V.  Younker,  10  A.  27,  50  P.  218. 

Bills  and  Notes,  29.  Estoppel,  45.  Gam- 
ing,  4. 

Ayres  v.  People,  8  A.  117,  82  P.  77. 

Appeal  and  Error,  575.  Bail,  10,  18. 
Costs,  46. 

Ayres  v.  Shields,  14  C.  475,  24  P.  194. 

Action,  28.  Appeal  and  Error,  109.  Par- 
ties, 84. 

Ayres  v.  Walker,  54  C.  571, 131  P.  884. 

Alteration  of  Instruments,  2.  Bills  and 
Notes,  84,  88. 
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Babbitt  v.  Bent  County  Bank  of  Las  Animas, 
50  C.  258,  108  P.  1008. 

Chattel  Mortgages,  15,  40. 

BabbiU  V.  Montgomery,  25  C.  288,  58  P.  1129. 
(See  Cone  v.  Montgomery.) 

Action,  30.  Appeal  and  Error,  99,  116. 
Costs,  8.    Jury,  7. 

Babcock  v.  Merritt,  1  A.  84,  27  P.  882. 
Brokers,  20. 

Babcock  v.  People,  13  a  515,  22  P.  817. 

Homicide,  54,  55,  89,  94.  Jury,  8,  12.  15. 
16.  Trial,  28.  Venue,  18.  Witnesses. 
40,  62. 

Babcock  v.  Rocky  Ford,  25  A.  812, 187  P.  899. 

Banks  and  Banking,  81.  Municipal  Cor- 
porations, 78,  269. 

Baca  V.  Wootton,  8  A.  94,  44  P.  850. 
Gifts,  5.    QuieUng  TiUe,  10. 

Bachman  v.  O'Reilly,  14  C.  488,  24  P.  546. 
Attorney  and  Client.  92. 

Bachman  v.  People,  8  C.  472,  9  P.  42. 

Appeal  and  Error,  488.  Criminal  Law. 
60,  106. 

Bacon  v.  Lamb,  4  C.  474. 

Appeal  and  Error,  123,  168. 
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Bacon  ▼.  Lamb,  4  C.  678. 
Payment,  17. 

Bacon  t.  Nichols,  47  C.  31,  105  P.  1082. 
WUlB,  56,  58,  60. 

Baden  Baden  Ctold  Mln.  Ca  y.  Jose,  20  A 
260,  78  P.  313. 

Appeal  and  Error,  119,  184.  Ckmtracts, 
174.  Pleading,  143,  277.  Work  and 
Labor,  1. 

Baer  Bros.  Land  A  Cattle  Ca  y.  Wilson,  32 
C.  500,  77  P.  246. 

Appeal  and  Error,  145,  245,  324.  Waters, 
205. 

Baer  Bros.  Land  A  Cattle  Co.  y.  Wilson,  88 
C.  101,  88  P.  266. 

Appeal  and  Error,  i898,  406.  Waters,  97, 
98,  120. 

Bailey  y  American  Nat  Bank  of  Denyer,  12 
A.  66,  04  P.  912. 

Assignments  for  Benefit  of  Creditors,  28. 
Fraudulent  C<myeyanoes,  42. 

Bailey  y.  Brown,  14  A  892,  60  P.  20. 
Mortgages,  71. 

Bailey  y.  Carlton,  43  C.  4,  95  P.  542. 

Appeal  and  Error,  475,  485.  Brokers,  19» 
88,  41.  Byidence,  64.  Trial,  120,  129, 
142. 

Bailey  y.  College  of  Sacred  Heart,  52  C.  116, 
119  P.  1067. 

Action,  14.  Appeal  and  Error,  605^ 
Pleading,  26. 

Bailey  y.  Johnson,  9  C.  365,  12  P.  209. 

Assignments  for  Benefit  of  Creditors,  27. 
Fraudulent  Conyeyances,  26. 

Bailey  y.  Lay,  18  C.  405,  33  P.  407. 

Payment,  14.   Vendor  and  Purchaser,  13. 

Bailey  y.  Mulrphy,  19  A.  310,  74  P.  798. 
Coyenants,  19. 

Bailey  y.  O'FaUon,  iO  C.  418,  70  P.  755. 

Appeal  and  Error,  4. 

Bailey  y.  O'FWon,  30  C.  419,  70  P.  755. 

Appeal  and  Error,  366.  Animals,  4. 
Trespass,  7. 

Bailey  y.  People,  54  C.  337,  130  P.  832. 

Criminal  Law,  125.  H<Mnicide,  26,  60,  79, 
94.    Householder,  1. 

Bailey  y.  Platte  A  Denyer  Canal  A  Milling 
Co.,  12  C.  230,  21  P.  35. 

Eminent  Domain,  85.  Waters,  262. 

Bailey  y.  Williams,  55  C.  95,  132  P.  1142. 

Appearance,  2.   Justices  of  the  Peace,  30. 


Baily  y.  Camduff,  14  A.  169,  59  P.  407. 
Appeal  and  Error,  90.    Brokers,  26,  42. 

Baird  y.  Baird,  48  C.  506,  111  P.  79. 

Appeal  and  Error,  437.  Contracts,  98. 
Equity,  23.  Eyidence,  152.  Mort- 
gages, 9. 

Baisch  y.  Mueller,  53  C.  474,  128  P.  466. 
Contracts,  170.    Work  and  Labor,  7. 

Baker  y.  Barton,  20  C.  606,  39  P.  65. 
Courts,  146,  165. 

Baker  y.  Bartcm,  1  A.  183,  28  P.  88. 
False  Imprisonment,  7.    Trial,  129. 

Baker  y.  C<»^well,  6  C.  199. 
Repleyin,  19. 

Baker  y.  Hughes,  2  C.  79. 

Bfaster  and  Seryant,  54,  92.    Trial,  70. 

Baker  y.  Riley,  2  A.  478,  31  P.  392. 
Estoppel,  29. 

Baldridge  y.  Leon  Lake  Ditdi  A  Reseryoir 
Co.,  20  A.  518,  80  P.  477. 


Courts,   202. 
874,  876. 


Pleading,   273.     Waters, 


Baldwin  y.  Central  Say.  Bank,  17  A.  7,  67  P. 
179. 

Contracts,  166.  Damages,  35,  65.  Eyi- 
dence, 104.  Principal  and  Agent,  7. 
Frauds,  Statute  of,  32.    Trial,  67,  129. 

Baldwin  y.  Wade,  50  C.  109,  114  P.  399. 
Elections,  36. 

Baldwin  Coal  Co.  y.  Dayis,  15  A.  371,  62  P. 
1041. 

Appeal  and  Error,  403,  495.  Assumpsit, 
Action  of,  3.  Continuance,  2,  10.  Cor- 
porations, 21.  Eyidence,  121.  Frauds, 
Statute  of,  5.  Interest,  9.  Pleading, 
182,  278. 

Baldwin  Star  Coal  Co.  y.  Quinn,  46  C.  590, 
105  P.  1101. 


Injunction,  39. 
Trial,  73. 


Public   Lands,   54,   69. 


Baldwin  ft  Co.  y.  Patrick,  39  C.  347,  91  P. 
828. 

Contracts,  160.    Partnership,  2,  11. 
Bales  y.  Cannon,  42  C.  275,  94  P.  21. 

Appeal  and  Error,  355.    Executors  and 
Administrators,  66.    Venue,  4. 

Balfe  y.  Hanley,  20  A.  251,  78  P.  78. 
Appeal  and  Error,  78,  301,  572. 

Balfe  y.  Rumsey  A  Sikemeier  Co.,  55  C.  97, 
133  P.  417. 

Appeal  and  Error,  6.    Appearance,  4,  7. 
Execution,  16,  17.    Judgment,  178. 
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Ballard  v.  Board  of  Com'rs  of  PhiUipB  Coun- 
ty, 18  A.  68.  70  P.  1130. 

(See  Chapman  y.  Board  of  Com'ra  of 
PhlllipB  County.) 

Waters,  310. 

Ballard  v.  Golob,  34  C.  417,  88  P.  376. 

Adverse  Posaesalon,  16,  17,  26,  26. 
Equity,  26.  Limitation  of  Actions,  36. 
Mines  and  Minerals,  110, 113,  264.  Tax- 
ation, 98.    Tenancy  in  Commcm,  19. 

Ballinger  v.  Lepore,  10  A.  167,  60  P.  813. 
Certiorari,  25.    Pleading,  204. 

Bank  of  Akron  v.  Dole,  24  C.  94,  48  P.  1044. 
Appeal  and  Error,  12,  111.    Courts,  165. 

Bank  of  Akron  v.  Dole,  25  C.  1,  52  P.  673. 
Replevin,  31,  32. 

Bank  of  Bromfield  v.  McKinley,  53  C.  279, 
125  P.  493. 

(See  Bromfield  Bank  v.  McKinley.) 

Appeal  and  Error,  437.  Bills  and  Notes, 
51,  115. 

Bank  of  Leadville  v.  Allen,  6  C.  594. 

Appeal  and  Error,  433.  Bills  and  Notes, 
165. 

Banker  Min.  A  MiU.  Co.  v.  Allen,  20  A.  351, 
78  P.  1070. 

Appeal  and  Error,  419.    Continuance,  8. 
Co.  V.  Muman,  20  A. 

Continuance,  2. 

Banks  v.  Hoyt,  11  C.  399,  18  P.  448. 
Exceptions,  Bill  of,  30. 

Banks  v.  Rice,  8  A.  217,  45  P.  515. 

Assignments  for  Benefit  of  Creditors,  7. 
Trusts,  40. 

Bannerot  v.  McClure,  39  C.  472,  90  P.  70. 

Appeal  and  Error,  426.  Judgment,  58. 
Set-Off  and  Counterclaim,  7,  10,  12. 

Barclay  v.  London  Guarantee  ft  Accident  Co., 
46  C.  558,  105  P.  865. 

Insurance,  23,  70,  74,  91. 

Barela  v.  Tootle,  29  C.  52,  66  P.  899. 
Appeal  and  Error,  560,  563,  573. 

Barker  v.  Hamilton,  3  C.  291. 
Appeal  and  Error,  477. 

Barker  v.  Hawley,  4  C.  316. 

Appeal  and  Error,  434.  Limitation  of 
Actions,  44. 

Barker  v.  Nichols,  3  A.  25,  31  P.  1024. 
Fraud,  2. 


Banker  Min.  A  Mill. 
354,  78  P.  1071. 


Barker's  Estate,  In  re,  28  C.  257,  64  P.  188. 
Appeal  and  Error,  324. 

Barlow  v.  Hitzler,  40  C.  109,  90  P.  90. 

Abatement  and  Revival,  1, 14, 15, 16.  Ex 
ecutors  and  Administrators,  73.  Fraud. 
18.  Limitation  of  Actions,  34.  Mort 
gages,  57,  71.  Reference,  2.  Taxation, 
142. 

Barnard  v.  McKenzie,  4  C.  251. 
Mechanics'  Liens,  4,  14. 

BamdoUar  v.  Patton,  4  C.  474. 
Appeal  and  Error,  242. 

BamdoUar  v.  Patton,  5  C.  29. 

Appeal  and  Error,  242.    Judgment,  7. 

BamdoUar  v.  Patton,  5  C.  46. 

Courts,  94.  Judgment,  105.  Process,  6, 
42. 

Barnes  v.  Beighly,  9  C.  475.  12  P.  906. 

Creditors'  Suit,  4,  8,  9.    Judgment,  83. 

Bames  v.  Colorado  Springs  ft  C.  C.  D.  R.  Co.. 
42  C.  461,  94  P.  570. 

Mechanics'  Liens,  41,  62,  68,  75.  Part- 
nership, 59.  Process,  1,  18,  31.  Rail- 
roads, 27. 

Barnes  v.  DeFrance,  2  C.  294. 
Husband  and  Wife,  27. 

Bamett  v.  Ja3mes,  26  C.  279,  57  P.  703. 

Appeal  and  Error,  448.  Taxation,  88, 
172,  175,  184. 

Bamett  v.  Knight,  7  C.  365.  3  P.  747. 

Exemptions.  7.  Fraudulent  Convey- 
ances, 36.    Homestead,  1,  5. 

Bamey  v.  McClancy,  15  A.  63,  60  P.  948. 
Appeal  and  Error,  398.    Mortgages,  82. 

Bamum  v.  Bessemer  Irrigating  Ca,  46  C. 
125,  103  P.  287. 
(See  Middlekamp  v.  Bessemer  Irrigat- 
ing Co.) 

Eminent  Domain,  29.  Limitation  of 
Actions,  25,  68.  Nuisance,  2,  3.  Wa- 
ters. 395. 

Bamum  v.  Green.  13  A.  254.  57  P.  757. 

Accord  and  Satisfaction,  6.  Assignments, 
29. 

Barr  v.  Foster,  25  C.  28,  52  P.  1101. 

Appeal  and  Error.  123,  406.  Contracts, 
79.    Mortgages.  53. 

Barr  v.  People.  30  C.  522,  71  P.  392. 

Appeal  and  Error,  91,  474.  Criminal 
Law,  62,  83,  90.  143,  144,  163,  172,  195, 
Indictment  and  Information,  10.  Wit- 
nesses, 58. 
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Barra  v.  People,  18  A.  16,  69  P.  1074. 

Appearance,  2,  3.  Judgment,  60,  61,  62. 
Process,  10. 

Barrett  Mining  Co.  v.  Tappan,  2  C.  124. 

Appeal  and  Error,  169,  672.  Corpora- 
tions, 226.  Debt,  Action  of,  1.  Max- 
ims, 1.     ■ 

Barrows  v.  McMurty  Mfg.  Co.,  64  C.  432,  131 
P.  430. 

Contracts,  62,  68,  63,  64,  66. 

Barry  v.  People,  29  C.  395,  68  P.  274. 

Criminal  Law,  256.  Witnesses,  81,  85, 
88. 

Barstow  v.  Stone,  10  A.  396,  62  P.  48. 

Mortgages,  60.    Principal  and  Agent,  36. 

Bartell  v.  Griffin,  47  C.  569,  108  P.  171. 

Fraudulent  Conveyances,  20.  Replevin, 
24.    Sheriffs  and  Constables,  38. 

Bartels  v.  Arms,  3  C.  72. 
Replevin,  4,  9. 

Bartels  v.  Hoey,  3  C.  279. 

Appeal  and  Error,  327.    Costs,  36. 

Barth  v.  Deuel,  11  C.  494,  19  P.  471. 

Cancellation  of  Instruments,  1.  Deeds, 
21.  Equity,  11.  Judgment.  93.  Mort- 
gages, 1,  12.  Pleading,  268.  Vendor 
and  Purchaser,  16. 

Barth  v.  Jones,  7  C.  464,  4  P.  781. 
Appeal  and  Error,  440. 

Barth  v.  Rlchter,  12  A.  365,  56  P.  610. 
Appeal  and  Error,  44. 

Bartholomew  v.  Yankee,  30  C.  361,  70  P.  406. 
Appeal  and  Error,  495. 

Bartleson  v.  Clark,  8  A.  234,  45  P.  609. 
Appeal  and  Error,  448,  457. 

Bartlett  v.  O'Mahoney,  47  C.  237,  107  P.  219. 
Judgment,  196. 

Barton  v.  Continental  Oil  Co.,  6  A.  341,  38 
P.  432. 
Attachment,  58.    Contempt,  8.    Sheriffs 
and  Constables,  22. 

Barton  v.  Laws,  4  A.  212,  35  P.  284. 

Evidence.  90.  New  Trial,  26.  28,  33. 
Pleading,  189.  Trover  and  Conversion, 
16. 

Bassett  v.  Inman,  7  C.  270,  3  P.  383. 

Appeal  and  Error,  60,  495.  Exemptions, 
13,  16.  Justices  of  the  Peace,  63.  Par- 
ties, 4. 


Basslck  Gold  Mine  Co.  v.  Beardsley,  49  C. 
275,  112  P.  770. 

Account,  Action  on,  4.  Account  Stated, 
2.    Interest,  17,  26.    Receipt,  1. 

Basslck  Mln.  Ca  v.  Davis,  11  C.  130,  17  P. 
294. 

Bona  Fide  Purchaser,  12.    Trusts,  10. 

Basslck  Mln.  Co.  v.  Schoolfield,  10  C.  46,  14 
P.  66. 

Courts,  6.  Judgment,  14.  Mechanics' 
Liens,  77,  83. 

Basslck  Mln.  Co.  v.  Schoolfield,  16  C.  376,  24 
P.  1049. 

Receivers,  36. 

Basslnger  v.  Spangler,  9  C.  175,  10  P.  809. 

Fraudulent  Conveyances,  20,  23,  26,  31, 
60.    Records,  1. 

Bateman  v.  Reltler,  19  C.  547,  36  P.  548. 
Equity,  19.    Estoppel,  25.    Judgment,  167. 

Bates  V.  Hall,  44  C.  360,  98  P.  3. 

Evidence,  72.  Judgment,  20.  77,  110,  111, 
279,  280.  Waters,  33,  108,  113,  114, 
118, 190.  191. 

Bates  V.  Wilson,  14  C.  140,  24  P.  99. 

Corporations,  5,  10,  21,  31.    Trusts,  12. 

Bates  V.  Wilson,  18  C.  287,  32  P.  615. 
Costs,  24.    Interest,  21. 

Baudry  v.  El  Paso  Lumber  Co.,  13  A.  508,  58 
P.  791. 
Appeal  and  Error,  123,  440, 

Bauer  v.  Ctoldman,  45  C.  163,  100  P.  435. 

Contracts.  101.  Evidence,  121.  Master 
and  Servant,  6. 

Baum  V.  Concord  Land  &  Improvement  Co., 
24  A.  397,  133  P.  760. 

Contracts,  13,  15.  Specific  Performance, 
16.    Vendor  and  Purchaser,  1. 

Baum  V.  Holton,  4  A.  406,  36  P.  154. 

Fraud,  11.    Vendor  and  Purchaser,  7. 

Baur  V.  Beall,  14  C.  383,  23  P.  345. 

Evidence.  128.  Fraudulent  Conveyances. 
22.    Trial,  13. 

Baxter  v.  Beckwlth,  26  A.  322,  137  P.  901. 

Evidence,  14.    Interest,  4.     Limitation  of 
Actions,  22.    Trial,  165.    Usury,  1. 

Bayles  v.  Kansas  Pac.  R.  Co.,  13  C.  181,  22 
P.  341. 

Carriers,  5,  7,  8.    Receivers,  13.  30. 
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Baj  State  Mining  A  Townslte  Ca  y.  JackMm, 
27  C.  139,  60  P.  573. 

Ejectment,  16,  17,  2f .    BMCotloo,  60,  70. 
Mines  «nd  Mlnfwito,  106. 

Beaeb  y.  Bennett,  16  ▲.  469,  66  P.  567. 

Bills  snd  Notes,  31,  60,  143.    Umltatlnn 
of  Actions,  29. 


y.  Berdel,  31  C.  505,  74  P.  1129. 
A|»peal  and  Error,  519. 

Beach  y.  Sdiroeder,  47  C.  312,  107  P.  271. 

Appeal  and  Error,  448.  Eyidenoe,  144. 
173.  New  Trial,  25.  Payment,  7. 
Sales,  15.    Trial,  33. 

Beals  y.  Ckme,  27  C.  473,  6^  P.  943. 

Appeal  and  Error,  120, 128,  435,  437,  481. 
Estoppel,  47,  50.  Judgment,  212.  Jnrj, 
10,  11,  13.  Mines  and  Minerals,  18, 19, 
28,  29,  86,  38,  52,  81,  91,  109,  207,  209, 
215.  New  Trial,  11,  27.  Public  Lands, 
54,  56.    Trial,  12,  33,  186,  142,  144. 

Beam  y.  Harrington,  83  C.  206,  79  P.  1013. 
Appeal  and  Error,  320.    Courts,  120,  139. 

Beaman  y.  Interstate  Nat  Bank,  35  C.  573, 
85  P.  426. 

Chatty  Mortgages,  14,  40,  45,  62,  63,  71. 
Repleyin,  25. 

Beaman  y.  Stewart,  34  C.  356,  83  P.  629. 
Sheriffs  and  Constables,  31. 

Beaman  y.  Stewart,  19  A.  222,  74  P.  342. 

Damages,  26,  30,  64.  Sheriffs  and  Con- 
stables, 30.  Troyer  and  Conyersion, 
16,  20,  26. 

Beaman  y.  Stewart,  19  A.  226,  74  P.  344. 

Bona  Fide  Purchaser,  2.  Corporations, 
231,  232,  235,  240.  Fraudulent  Con- 
yeyances,  13,  24,  27. 

Beaman  y.  Stewart,  19  A.  282,  74  P.  1130. 
(See  Beaman  y.  Stewart,  19  A  226,  74 
P.  344.) 

Beaman  y.  Stewart,  19  A  283,  74  P.  1130. 
(See  Beaman  y.  Stewart,  19  A.  226,  74 
P.  344.) 

Bean  y.  Gregg,  7  C.  499,  4  P.  903. 

Partnership,  30.   Pleading,  288.  Venue,  4. 

Bean  y.  People,  6  C.  98. 

Courts,  30.    Mandamus,  54. 

Bean  y.  People,  7  C.  200,  2  P.  909. 

Abstracts  of  Title,  1.    Mandamus,  17. 

Bear  y.  Hansen,  16  A.  483,  66  P.  448. 
CHiattel  Mortgages,  44. 


Beard  y.  Blfley,  3  A.  479,  34  P.  271. 

Appeal  and  Error,  437.    Frand,  6,  7,  25, 
28. 


y.  Wade,  14  C.  4,  22  P.  1093. 
Chatty  Mmtgages,  99.    Partnership,  75. 

Beatty  y.  People,  6  a  538. 
Denyer,  12. 

Beayer  y.  Coc^  23  A.  199,  128  P.  878. 

Quieting  TiUe,  16.  Taxation,  170,  174, 
199. 

Beayer  Brook  Reaenroir  A  Onal  Co.  y.  St 
Vrain  Reseryoir  A  Fish  Co.,  6  A.  130,  40 
P.  1066. 

Adyerse  Poesessioo,  9.  Waters,  2,  4,  60, 
61,  356,  364,  866. 

Beck  y.  Sdiool  Dist  Na  2  in  Bent  County, 
54  C.  546,  131  P.  398. 

Equity,  2,  3.  Reformation  of  Instru- 
ments, 2. 

Beck  y.  Trimble,  14  A.  195,  59  P.  412. 

Appeal  and  Error,  268,  397.  Husband 
and  Wif^  28.  Trial,  119,  129.  Wit- 
nesses, 60. 

Becker  y.  Henderson,  5  C.  346. 
Appeal  and  Error,  243,  315. 

Becker  y.  Pugh,  9  C.  589,  13  P.  906. 

Ejectment,  7.  Mines  and  Minerals,  50, 
51,  191,  205,  217.    Pleading,  59. 

Becker  v.  Pugh,  17  C.  243,  29  P.  173. 
Mines  and  Minerals,  95,  205,  211,  221. 

Beckett  y.  Chienin,  15  C.  281,  25  P.  167. 
Pleading,  31.    Process,  24,  27. 

Beckwith  y.  Beckwith,  11  C.  568, 19  P.  510. 

Bills  and  Notes,  38.  C^ts,  8.  Interest, 
27. 

Beckwith  y.  Dayis,  28  C.  99,  62  P.  1116. 
(See  Beckwith  y.  Winters.) 

Elections,  33. 

Beckwith  y.  Richards,  28  C.  98,  62  P.  1U6. 
(See  Beckwith  y.  Winters.) 

Elections,  38. 

Beckwith  y.  Rucker,  28  C.  31,  62  P.  836. 
Elections,  18. 

Beckwith  y.  Talbot,  2  C.  604. 

Appeal  and  Error,  241.    Pleading,  278. 

Beckwith  y.  Talbot,  2  C.  639. 

Appeal  and  Error,  480.  Contracts,  166, 
169.  Damages,  15,  36.  Eyidence.  87, 
182.  Frauds,  Statute  of,  20.  Partner- 
ship, 2. 
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Beckwlth  ▼.  Winters,  28  C.  96, 
Elections,  33. 


P.  836. 


Beeney  ▼.  Irwin,  6  A.  66,  39  P.  900. 
'  Counties,  43,  66,  72.    Mandamus,  27. 

Beery  v.  United  States,  2  C.  186. 

Criminal  Law,  96,  96,  100.     Embezzle- 
ment, 2.    Jury,  12,  24,  29.    Maxims,  1. 

B.  F.  Salzer  Lumber  Co.  y.  LIndenmeier,  64 
C.  491,  131  P.  442. 

(See  Salzer  Lumber  Co.  v.  LIndenmeier.) 

Appearances,  3.     Mechanics'  Liens,  16. 
Process,  40. 

Beggs  V.  Trump,  62  C.  242,  121  P.  167. 
Appeal  and  Error,  447. 

Behrens  v.  Kansas  Pac.  R.  Co.,  6  C.  400. 

Master  and  Servant,  93.    Negligence,  30. 
Trial,  69. 

Behrman  ▼.  Stranahan,  16  A.  464,  62  P.  1060. 
Appeal  and  Error,  406,  444. 

Behrman  v.  Terry,  31  C.  166,  71  P.  1118. 
Trial.  18. 

Behymer  ▼.  Cook,  6  C.  396. 
Exemptions,  12,  16,  14. 

Behymer  v.  Nordloh,  12  C.  362,  21  P.  37. 

Appeal  and  Error,  336,  389.    Justices  of 
the  Peace,  46. 

Beifeld  v.  Martin,  4  A.  678,  37  P.  32. 

Appeal  and  Error,  123.    Assignments  for 
Benefit  of  Creditors,  18,  44. 

Belknap  Say.  Bank  v.  Lamar  Land  &  Canal 
Co.,  28  C.  326,  64  P.  212. 


Mortgages,  27,  99,  100. 
16,  16,  17. 


Receivers,  4,  6, 


Bell  V.  Gonzales,  36  C.  138,  83  P.  639. 
Animals,  8.    Fences,  3. 

Bell  V.  Kaufman,  9  A.  269,  47  P.  1036. 

Contracts,  61.  Evidence,  68.  Fraud,  10. 
Sales,  12.     Trial,  63. 

Bell  V.  Murray,  13  A.  217,  67  P.  488. 

Appeal  and  Error,  100,  146.  Exceptions, 
Bill  of,  17.  Execution,  63.  Pleading, 
264. 

Bell  V.  PrevUle,  7  A.  41,  41  P.  1112. 

Appeal  and  Error,  378.  Chattel  Mort- 
gages, 24. 

Bell  V.  Rhodes,  3  C.  80. 
Appeal  and  Error,  440. 


Bell  V.  Thomas,  49  C.  76,  111  P.  76. 

Appeal  and  Error,  392.  Exceptions,  Bill 
of,  14.  Injunction,  36.  Mandamus,  18, 
62.    Searches  and  Seizures,  1. 

Belmont  Mining  A  Milling  Co.  v.  Costigan, 
21  C.  466,  42  P.  660. 

Costs,  38.    Injunction,  60,  61. 

Belmont  Mining  &  Milling  Co.  v.  Costigan,  21 
C.  471,  42  P.  647. 

Contracts,  140.     Injunction,  3,  16.    Lis 
Pendens,  1.    Mortgages,  1.    I'leading, 
166.    Reference,  6.    Vendor  and  Pur- 
<  chaser,  22. 

Benedict  v.  People,  23  C.  126,  46  P.  637. 

Appeal  and  Error,  208.  Criminal  Law, 
123,  133,  203,  260.     Trial,  129. 

Benesch  v.  Mitchelson,  12  C.  639,  ^1  P.  708. 
(See  Benesch  v.  Waggner.) 

Benesch  v.  Waggner,  12  C.  634,  21  P.  706. 

Fraud,  21.  Replevin,  17,  18.  Witnesses. 
69. 

Benjamin  v.  Mattler,  3  A.  227,  32  P.  837. 

Frauds,  Statute  of,  32.  Principal  and 
Agent,  163. 

Bennet  v.  North  Colorado  Springs  Land  & 
Improvement  Co.,  23  C.  470,  48  P.  812. 

Adverse  Possession,  22.  Taxation,  127. 
Tenancy  in  Common,  8.    Trial,  49. 

Bennett  v.  Morse,  6  A.  122,  39  P.  682. 

Ck>ntracts,  8,  32.  Parties,  10, 11.  Specific 
Performance,  6. 

Bennett  v.  Reef,  16  C.  431,  27  P.  262. 

CJhattel  Mortgages,  34,  84.  Discovery,  1. 
Fraud,  24. 

Benson  v.  Eli,  16  A.  494,  66  P.  460. 

Evidence,  93.  Trial,  122.  Trover  and 
Ccmversion,  4,  10,  14,  26. 

Benson  v.  People,  10  A.  176,  60  P.  212. , 
Officers,  4,  12,  14.    Quo  Warranto,  19. 

Benton  v.  Hopkins,  31  C.  618,  74  P.  891. 

Appeal  and  Error,  371.  Injunction,  60. 
Mines  and  Minerals,  224. 

Bent-Otero  Imp.  Co.  v.  Whitehead,  26  C.  364, 
64  P.  1023. 

Depositions,  24.    Mortgages,  63,  74,  76. 

Berdell  v.  Bissell,  6  C.  162. 

Accord  and  Satisfaction,  1,  6,  7.  Appeal 
and  Error,  437.  Ehridence,  27.  Plead- 
ing, 63,  267. 

Berdineau  v.  Schock,  21  A.  198, 121  P.  146. 

Appeal  and  Error,  641.  Contracts,  41. 
Specific  Performance,  6,  29,  40. 
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Bergdahl  y.  People,  27  C.  302,  61  P.  228. 

Criminal  Law,  116,  201,  267.  Indictment 
and  Information,  10,  11,  24.  Larceny, 
12. 

Bergerman  Bros.  v.  Beerbohm,  34  C.  118,  81 
P.  701. 

Taxation,  114. 

Bergmann  y.  Koemig,  43  C.  83,  95  P.  300. 
Appeal  and  Error,  294. 

Bergondthal  v.  BaUey,  16  C.  267,  26  P.  86. 
Appeal  and  Error,  208.    Interest,  22. 

Berkfey  v.  Board  of  Ck>m'rs  of  Pueblo  Ck>unty, 
48  C.  104,  110  P.  197. 

Counties,  81,  84.  Executors  and  Ad- 
ministrators, 68,  80.  Interest,  14,  28. 
Limitation  of  Actions,  17,  23,  30.  Man- 
damus»  28,  34. 

Bernard  t.  Boggs,  4  C.  73. 
Appeal  and  Error,  3. 

Bemheimer  y.  Leadyllle,  14  C.  618,  24  P. 
332. 


Brokers,   1.     Insurance,   2. 
Corporations,  161. 


Municipal 


Berry  y.  French,  24  A.  619,  136  P.  986. 

Equity,  12.  Pleading,  136,  149.  Trusts, 
17,  47. 

Berry  y.  Hart,  1  C.  246. 

Fraudulent  Conyeyances,  63.  Pleading, 
241.  Principal  and  Agent,  66,  75. 
Sheriffs  and  Constables,  32,  39.  Tres- 
pass, 8. 

Berry  y.  Ryan,  20  A.  499,  79  P.  977. 
Appeal  and  Error,  123.    Torts,  9. 

Bertha  Gold  Min.  A  MUl.  Ca  y.  Burr,  31  C. 
264,  73  P.  36. 

Taxation,  131. 

Beshoar  y.  Board  of  Corners  of  Las  Animas 
County,  7  A.  444,  43  P.  912. 

Appropriation,  1.  Corporations,  217,  226. 
Counties,  66.    Statutes,  92. 

Beshoar  y.  Chappell,  6  A.  323,  40  P.  244. 
Corporations,  96,  97. 

Beshoar  y.  Robards,  8  A.  173,  46  P.  280. 
Trial,  121.   Vendor  and  Purchaser,  60. 

Bessemer  Irrigating  Ditch  Co.  y.  WooUey, 
32  C.  437,  76  P.  1053. 

Appeal  and  Error,  76,  303.  Deeds,  42,  43. 
Equity,  9,  31.  Injunction,  29.  Plead- 
ing, 80,  84,  91,  272.  Quieting  Title,  20. 
Waters,  220,  332,  333,  341. 

Best  y.  Hoppie,  3  C.  137. 

Bills  and  Notes,  66.    Judgment,  207. 


Best  y.  Rocky  Mountain  Nat  Bank  of  Cen- 
tral aty,  31  C.  474,  73  P.  846. 

Appeal  and  Error,  140. 


Best  y.  Rocky  Mountain  Nat  Bank  of  Cen- 
tral City,  37  C.  149,  86  P.  1124. 

Appeal  and  Error,  494.  Bills  and  Notes, 
112,  164.    ParUes,  4.    Trial,  143. 

Dest  Mercantile  Co.  y.  Brewer,  60  C.  466, 116 
P.  726. 

Appeal  and  Error,  94,  470.  Contracts,  13. 
Sales,  63,  63,  64. 

Ceulah  Marble  Co.  y.  Dixon,  12  A.  626,  66  P. 
814. 

Exceptions,  Bill  of,  14. 

Beulah  Marble  Co.  y.  Mattice,  22  C.  647,  46 
P.  432. 

Appeal  and  Error,  363,  433.  Frauds, 
Statute  of,  11.  Specific  Perform^ce, 
16.  Vendor  A  Purchaser,  4.  Wit- 
nesses, 69. 

Bice  y.  Hoyer,  2  A.  172,  29  P.  1042. 

Appeal  and  Error,  437.  Principal  and 
Agent,  46. 

Blgcraft  y.  People,  30  C.  298,  70  P.  417. 

Courts,  31.  Criminal  Law.  134,  202. 
Rape,  6,  6,  7.    Witnesses,  46. 

Big  Fiye  Tunnel  Ore  Reduction  &  Transpor- 
tation Co.  y.  Johnscm,  44  C.  236,  99  P.  63. 

Customs  and  Usages,  1.  Blaster  and 
Senrant  61,  62,  93. 

Big  Hatchet  Consol.  Min.  Co.  y.  Colyin.  19 
A.  405,  75  P.  605. 

Appeal  and  Error,  128.  Mines  and  Min- 
erals, 48,  116,  163.    Trial,  87,  136. 

Big  Kanawha  Co.  y.  Jones,  46  C.  381,  102  P. 
171. 

Appeal  and  Error,  124,  193,  208.  Exc^h 
tions,  Bill  of,  4,  T,  9.  Master  and  Senr- 
ant 60. 

Big  Thompson  &  P.  R.  Ditch  Co.  y.  Mayne, 
36  C.  356.  91  P.  44. 

Eyidence,  127.    Waters,  293. 

Billin  y.  Henkel,  9  C.  394, 13  P.  420. 

Eyidence,  82.    Frauds,  Statute  of,  16,  18. 

Bill  Proyiding  that  Eight  Hours  shall  Con- 
stitute a  Day's  Labor,  In  re,  21  C.  29,  39  P. 
328. 

(See  Eight-Hour  Bill,  In  re.) 

Constitutional  Law,  66,  74.  Courts,  166, 
167.    Master  and  Senrant,  4. 

Bllz  y.  Powell,  50  C.  482,  117  P.  344. 

Damages,  18,  19.  Estoppel,  27.  Master 
and  Senrant,  7,  12,  13.  Prindpai  and 
Agent,  27. 
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Bingel  v.  Brown,  43  C.  281,  96  P.  449. 
Corporations,  200,  202. 

Bingel  v.  Brown,  16  A.  241,  61  P.  435. 

Appeal  and  Error,  63.    Parties,  2.    Part- 
nership, 64. 

Birch  ▼.  Steppler,  11  C.  400, 18  P.  630. 

Estoppel,  31,  32.    Mortgages,  47.    Vendor 
and  Purchaser,  40. 

Birmingham  v.  People,  40  C.  362,  90  P.  1121. 

Appeal  and  Error,  486.    Criminal  Law, 
262.    Intoxicating  Liquors,  23,  36,  39. 

Bishop  V.  Brown,  14  A.  636,  61  P.  60. 
Negligence,  61,  63,  67,  60. 

Bishop  V.  Griffith,  4  C.  68. 
Pleading,  246,  249,  268. 

Bishop  V.  Poundstone,  11  A.  73,  62  P.  222. 

Attachment,  76.  Process,  34,  44.    Sheriffs 
and  Constables,  49. 

Bishop,  etc.,  of  the  Cathedral  of  St  John  the 
Evangelist  y.  Treasurer  of  Arapahoe  Coun- 
ty, 28  C.  483,  66  P.  628. 

Costs,  16. 

Bishop,  etc.,  of  the  Cathedral  of  St.  John  the 
Evangelist  v.  Treasurer  of  Arapahoe  Coun- 
ty, 29  C.  143,  68  P.  272. 

Taxation,  39. 

Bishop  &  Chapter  of  Cathedral  of  St  John 
the  Evangelist  v.  Treasurer  of  City  & 
County  of  Denver,  37  C.  378,  86  P.  1021. 

Charities,  9,  10.    Evidence,  103.    Taxa- 
tion, 38. 

Bissell  v.  Cushman,  6  C.  76. 

Appeal  and  Error,  623.    Judgment,  87. 

Bitter  V.  Mouat  Lumber  A  Investment  Co., 
10  A.  307,  61  P.  619. 

Appeal  and  Error,  378,  387,  398.     Me- 
chanics' Liens,  36,  38,  40,  41,  43,  49,  62. 

Bitter  V.  Mouat  Lumber  &  Investment  Co., 
27  C.  120,  69  P.  403. 

Appeal  and  Error,  283,  287. 

Blachley  v.  Coles,  6  C.  349. 
(See  Blatchley  v.  Coles.) 

Black  V.  Bent,  20  C.  342,  38  P.  387. 

Appeal  and  Error,  620.    Courts,  26.    Pub- 
lication, 2.    Venue,  19,  26. 

Black  V.  Drake,  2  C.  330. 

Attorney  and  Client,  69,  71.    New  Trial, 
16. 

Black  V.  Howell,  21  A.  173,  121  P.  137. 
(See  Little  v.  Howell.) 

Taxation,  178. 


Black  V.  Ostrander,  1  A.  272,  28  P.  723. 
Bills  and  Notes,  37,  124. 

Black  V.  Smith,  26  C.  67,  62  P.  1108. 
Mortgages,  39,  49. 

Blackman  v.  Edsall,  17  A.  429,  68  P.  790. 

Jury,  28.    Wills. 


Appeal  and  Error,  166. 
34,  38,  41,  42. 


Blackman  v.  Edsall, 
Courts,  166. 


C.  449,  80  P.  1044. 


Blackmer,  People  ex  rel.,  v.  Campbell,  26  C. 
481.  58  P.  691. 

(See  People  v.  Campbell.) 

Blackmore  v.  Neale,  16  A.  49,  60  P.  962. 

Limitation  of  Actions,  24,  66.    Trial,  130. 

Blackstock  v.  Robertson,  42  C.  472,  94  P.  336. 
Mortgages,  9. 

Blair  v.  Bruns,  8  C.  397,  8  P.  669. 
Deeds,  8.    Evidence,  176. 

Blake  v.  Boye,  38  C.  66,  88  P.  470. 

Bona  Fide  Purchaser.  9,  10.  Easements. 
1,  10.  Quieting  Title,  26,  Vendor  and 
Purchaser,  24,  38,  40.  43,  44.  Waters, 
130,  133,  168,  166,  248. 

Blakely  v.  Port  Lyon  Canal  Co.,  31  C.  224, 
73  P.  249. 

Appeal  and  Error,  266.  Estoppel,  42. 
Judgment,  210.  Limitation  of  Actions. 
62.  Pleading,  121.  142.  Vendor  and 
Purchaser,  38.  Waters,  266,  267,  268, 
328. 

Blakeslee  v.  Dye,  1  A.  118,  27  P.  881. 
Depositions,  6. 

Blanchard  v.   Board   of  Cmn'rs  of  Chaffee 
County,  16  A.  410,  62  P.  679. 

Counties,  34,  71. 

Blanchard  v.  John  Mouat  Lumber  Co.,  6  A. 
64,  36  P.  1114. 

Appeal  and  Error,  448. 

Blanke  Tea  &  Coffee  Co.  v.  Union  Trading 
Co.,  67  C.  299,  141  P.  468. 

(See  Blanke  Tea  &  Ck>ffee  Co.  v.  Sar- 
gent.) 

Fraudulent  Conveyances,  3,  48. 

Blanke  Tea  &  Coffee  Co.  v.  Sargent,  67  C. 
299,  141  P.  468. 

Fraudulent  Conveyances,  3,  48. 

Bland  v.  People,.  32  C.  319,  76  P.  369. 

Animals,  14.  Constitutional  Law,  33. 
48,  49,  84.    Criminal  Law,  303. 
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Blatchley  t.  Coles,  6  C.  349. 

Contracts,  77.  Tenancy  in  Conunon,  7. 
Trusts,  12. 

Blatchley  v.  Coles,  6  C.  82. 

Action,  16,  18.  Appeal  and  Error,  184. 
Equity,  13.    Exceptions,  Bill  of,  1. 

Bleecker  v.  Colorado  A  S.  R.  Co.,  60  C.  140, 
114  P.  481. 

Carriers,  44,  71.  Damages,  12,  23.  Mas- 
ter and  Servant,  112. 

Bllley  V.  Wheeler,  6  A.  287,  88  P.  603. 

Accounting,  Action  for,  9.  Equity,  18. 
Mines  and  Minerals,  106. 

Bliss  V.  Harris.  38  C.  72,  87  P.  1076. 

Acknowledgment,  2.  Corporations,  209, 
215.    Deeds,  11.    Evidence,  30,  37. 

Blitz  V.  Moran,  17  A.  253,  67  P.  1020. 

Equity,  44.  Mechanics'  Ldens,  79.  Mort- 
gages, 107. 

Bloom  V.  People,  23  C.  416,  48  P.  619. 
Contempt,  6,  17,  26,  34,  39. 

Bloomfleld  v.  Nevltt,  24  A.  91,  131  P.  801. 

Appeal  and  Error,  438.  Attorney  and 
Client,  55. 

Bloom  V.  West,  3  A.  212,  32  P.  846. 
Waters,  19,  68,  330,  341. 

Bloomer  v.  Cristler,  22  A.  238,  123  P.  966. 

Adverse  Possession,  25.  Judgment,  13. 
Names,  4.    Taxation,  199. 

Bloomer  v.  Jones,  22  A.  404,  125  P.  541. 

Appeal  and  Error,  314,  384.  Courts,  94. 
Judgment,  169. 

Blore  V.  Hockaday,  4  C.  418. 
Appeal  and  Error,  168. 

Blum  V.  Edelstein,  20  A.  408,  79  P.  301. 
Appeal  and  Error,  623.    Trial,  163,  191. 

Blunck  V.  Strachan,  63  C.  222,  124  P.  348. 
Appeal  and  Error,  444. 

Blyth  V.  People,  16  A.  526,  66  P.  680. 

Execution,  35.  Motions,  6.  Pleading, 
273.    Sheriffs  and  Constables,  49. 

Blythe  v.  Cordingly,  20  A.  608,  80  P.  496. 

Bills  and  Notes,  27.  Denver,  63.  Judg- 
ment, 195,  252,  267.  Partnership,  66, 
67.    Principal  and  Surety,  24. 

Blythe  v.  Denver  &  R.  O.  R.  Co.,  15  C.  333, 
25  P.  702. 

Act  of  God,  1. 


Board  of  Aldermen  of  Denver  v.  Darrow,  13 
C.  460,  22  P.  784. 

Certiorari,  20.  Denver,  37.  Municipal 
Corporations,  66. 

Board  of  Capitol  Com'rs,  In  re,  18  C.  220,  32 
P.  278. 

Capitol,  3. 

Board  of  Com'rs  of  Arapahoe  County  v. 
Clapp,  9  A.  161,  48  P.  157. 

Counties,  53.   Justices  of  the  Peace,  7, 10. 

Board  of  Com'rs  of  Arapahoe  County  v. 
Crotty,  9  C.  318,  12  P.  151. 

(See  Arapahoe  County  v.  Crotty.) 

Mandamus,  20. 

Board  of  Com'rs  of  Arapahoe  County  v.  Cut- 
ter, 3  C.  349. 

Taxation,  26,  104. 

Board  of  Com'rs  of  Arapahoe  County  v.  Den- 
ver, 30  C.  13,  69  P.  586. 

Estoppel,  48.    Taxation,  224,  225. 

Board  of  Com'rs  of  Arapahoe  County  v.  Den- 
ver Union  Water  Co.,  32  C.  382,  76  P.  1060. 

Appeal  and  Error,  3,  303,  348.  Certiorari, 
10.  Courts,  17,  123,  148.  Taxation,  85, 
89. 

Board  of  Com'rs  of  Arapahoe  County  v.  Fidel- 
ity Sav.  Ass'n.  31  C.  47,  71  P.  376. 

Taxation,  29,  61.    Words  and  Phrases. 

Board  of  Com'rs  of  Arapahoe  County  v.  Gra- 
ham, 4  C.  201. 

Costs,  60,  53. 

Board  of  Com'rs  of  Arapahoe  County  v.  Hall, 
9  A.  538,  49  P.  370. 

Counties,  45. 

Board  of  Com'rs  of  Arapahoe  County  v.  Hal- 
lett.  40  C.  308.  90  P.  678. 

(See  Hallett  v.  Board  of  Com'rs  of 
Arapahoe  County.) 

Board  of  Com'rs  of  Arapahoe  County  v. 
Koons,  1  C.  160. 

Words  and  Phrases. 

Board  of  Com'rs  of  Arapahoe  County  v.  Mc- 
Intire,  23  C.  137,  46  P.  638. 

Appeal  and  Error,  176.  Ck)unties,  85. 
Courts,  143,  153. 

Board  of  Com'rs  of  Arapahoe  County  t.  Rocky 
Mountain  News  Printing  Co.,  15  A.  189, 
61  P.  494. 

Taxation,  2,  17. 

Board  of  (]!om'rs  of  Bent  County  v.  Atchison, 
T.  A  S.  F.  R.  Co.,  52  C.  609,  125  P.  528. 

Counties,  49,  82,  83.  Courts,  122.  Evi- 
dence, 6.    Injunction,  24. 
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Board  of  Corners  of  Boalder  County  v.  Bri- 
erl7,  39  C.  99,  88  P.  869. 

Highways,  6.    Records,  7. 

Board  of  Ck)in'r8  of  Boulder  County  v.  King, 
9  C.  643,  13  P.  639. 

Appeal  and  Error,  161,  163.  Counties, 
106. 

Board  of  Com'rs  of  Cheyenne  County  v. 
Board  County  Com'rs  Bent  County,  16  C. 
320,  26  P.  608. 

Counties,  7.    Interest,  20. 

Board  of  Com'rs  of  City  and  County  of  Den- 
ver V.  Lunney,  46  C.  403,  104  P.  946. 

Appeal  and  Error,  316,  343.  Counties,  23, 
41,  89,  93.  Byidence,  84,  73.  Statutes, 
96,  104. 

Board  of  Com'rs  of  City  and  County  of  Den- 
ver V.  Meyer,  64  C.  96,  129  P.  197. 

Denver,  27.    Judgment,  202. 

Board  of  Com'rs  of  Clear  Creek  County  v. 
McLean,  60  C.  602,  116  P.  626. 

Counties,  96.  Money  Received,  2.  Offi- 
cers, 16.    Waters,  316,  316,  317. 

Board  of  Com'rs  of  Clear  Creek  County  v. 
Yingling,  14  A.  449,  60  P.  682. 

Taxation,  120. 

Board  of  Com'rs  of  Delta  County  v.  Board 
of  County  Com'rs  of  Gunnison  County,  17 
C.  41,  28  P.  476. 

Accounting,  Action  for,  3.  Counties,  7. 
Equity,  2,  3.    Taxation,  44. 

Board  of  Com'rs  of  Eagle  County  v.  People, 
26  C.  297,  67  P.  1080. 

Counties,  12,  13. 

Board  of  Com'rs  of  El  Paso  County  v.  Bish, 
18  C.  474,  33  P.  184. 

Counties,  66,  67. 

Board  of  Com'rs  of  El  Paso  County  v.  Board 
of  Com'rs  of  Teller  County,  32  C.  310,  76 
P.  368. 

Counties,  7.    Statutes,  60,  67. 

Board  of  Com'rs  of  El  Paso  County  v.  Colo- 
rado Springs  Ca,  16  A.  274,  62  P.  336. 

Taxation,  100,  101. 

Board  of  Com'rs  of  El  Paso  County  v.  Finch, 
8  A.  401,  46  P.  629. 

Counties,  66.    Schools,  8. 

Board  of  Com'rs  of  El  Paso  County  v.  Flan- 
agan, 21  A.  467,  122  P.  801. 

Action,  6.  Counties,  26,  91.  Judgment, 
1.  Limitation  of  Actions,  41,  66.  In- 
terest, 10. 


Board  of  Com'rs  of  El  Paso  County  v.  Rohde, 
41  C.  268,  96  P.  661. 

Counties,  46.    Officers,  8. 

Board  of  Com'rs  of  Fremont  County  v.  Wil- 
son, 3  A.  492,  34  P.  266. 

Costs,  2,  60,  66. 

Board  of  Com'rs  of  Garfield  County  v.  Adams, 
16  A.  613,  66  P.  683. 

Appeal  and  Error,  64.  Insane  Persons, 
11..  Jury,  12.  Sheriffs  and  Constables, 
16. 

Board  of  Com'rs  of  Garfield  County  v.  Beard- 
sley,  18  A.  66,  70  P.  166. 

Counties,  93.    Judges,  10. 

Board  of  Com'rs  of  Garfield  County  v.  Leon- 
ard, 26  C.  146,  67  P.  693. 

Appeal  and  Error,  71.    Counties,  40,  41. 

Board  of  Com'rs  of  Garfield  County  v.  Leon- 
ard, 3  A.  676,  34  P.  683. 

Counties,  21,  26,  66.    Money  Received,  1 

Board  of  Ccmir's  of  Garfield  County  v.  White, 
16  A.  616,  66  P.  682. 

Schools,  7.    Time,  1. 

Board  of  Com'rs  of  Grand  County  v.  Board  of 
Com'rs  of  Larimer  County,  9  C.  268,  11  P. 
193. 

Counties,  3. 

Board  of  Com'rs  of  Grand  County  v.  People, 
8  A.  43,  46  P.  107. 

Judgment,  166.    Mandamus,  7,  29. 

Board  of  Com'rs  of  Grand  County  v.  People, 
16  A.  216,  64  P.  676. 

Counties,  72.  Judgment,  266.  Bian- 
damns,  7,  28,  40. 

Board  of  Com'is  of  Gunnison  County  v.  Board 
of  Com'rs  of  Ouray  County,  63  C.  287,  126 
P.  636. 

Paupers,  1,  3. 

Board  of  Com'rs  of  Gunnison  County  v.  Board 
of  Com'rs  of  Saguache  County,  2  A.  412,  31 
P.  183. 

Counties,  4.    Venue,  14. 

Board  of  Com'rs  of  Gunnison  County  v. 
Hider,  47  C.  443,  107  P.  1068. 

Abbreviations,  1.    Appeal  and  Error,  467. 
Bvld^ce,   6.     Pleading,   179.     Waters, 
812,  319.    Words  and  Phrases. 

Board  of  Com'rs  of  Gunnison  County  v.  Mc- 
Cormick.  1  A.  319,  29  P.  26. 

Appeal  and  Error,  22.  Counties,  22,  91, 
92. 
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Board  of  Ck>m'r8  of  Gunnison  Ck>unty  y.  Ow«n, 
7  C.  467,  4  P.  796. 

Constitutional   Law,   85.     Statutes,   31. 
Taxation,  31,  32. 

Board  of  Com'rs  of  Gunnison  Ck>unt7  v.  Sims, 
31  C.  483,  74  P.  467. 

Counties,  80,  84. 


Board  or  Com'rs  of  Hinsdale  County  t.  Board 
of  Com'rs  of  Mineral  County,  38  C.  433,  88 
P.  436. 

Counties,  5.    Judgment,  234. 

Board  of  Com'rs  of  Hinsdale  County  t.  Board 
of  Com'rs  of  Mineral  County,  9  A.  368,  48 
P.  676. 

Counties,  3. 

Board  of  Com'rs  of  Hinsdale  County  v. 
Crump,  18  A.  69,  70  P.  169. 

Counties,  89,  99.  Criminal  Law,  126. 
District  and  Prosecuting  Attorneys,  2, 
6.    Pleading,  182. 

Board  of  Com'rs  of  JefCerson  County  ▼.  Mayr, 
31  C.  173,  74  P.  458. 

Intoxicating  Liquors,  16. 

Board  of  Com'rs  of  Jefferson  County  t.  Reno, 
63  C.  217,  124  P.  582. 

Costs,  2,  16.    Words  and  Phrases. 

Board  of  Com'rs  of  Kiowa  County  y.  Board 
County  Com'rs  Bent  County,  16  C.  320,  25 
P.  508. 

(See  Board  of  Com'rs  of  Cheyenne 
County  v.  Board  of  Com'rs  of  Bent 
County.) 

Board  of  Com'rs  of  Kiowa  County  v.  Dunn,  21 
C.  186.  40  P.  367. 

Constitutional  Law,  85. 

Board  of  Com'rs  of  Lake  County  v.  Camp 
bell.  62  C.  440,  123  P.  317. 

SherifCs  and  Constables,  11. 

Board  of  Com'rs  of  Lake  County  t.  Glynn, 
19  A.  233,  74  P.  339. 

Counties,  54. 

Board  of  Com'rs  of  Lake  County  t.  Johnson. 
31  C.  184.  71  P.  1106. 

Judgment,  229. 

Board  of  Com'rs  of  Lake  County  v.  Linn,  29 
C.  446,  68  P.  839. 

Counties,  77,  80. 

Board  of  Com'rs  of  Lake  County  v.  Schrad- 
sky,  31  C.  178.  71  P.  1104. 

Bills  and   Notes.   113.     Judgment,   182, 
186,  207. 


Board  of  Com'rs  of  Lake  County  v.  Sehrad- 
sky,  43  C.  84,  96  P.  312. 

Counties,  97,  98.    Election  of  Remedies, 
6.    Mandamus,  29. 

Board  of  Com'rs  of  Lake  County  y.  Stimdley, 
24  C.  1,  49  P.  23. 

Counties,  69,  60,  63,  68,  73,  76. 

Board  of  Com'rs  of  Lake  County,  People  ex 
rel.  V.  Parks,  26  C.  322.  67  P.  692. 
(See  People  t.  Parks.) 

Appeal  and  Error,  311. 

Board  of  Com'rs  of  La  Plata  County  v.  Dar- 
nell, 17  A.  86.  66  P.  1073. 

Accord  and  Satisfaction,  4,  7. 

Board  of  Com'rs  of  La  Plata  County  t.  Hamp- 
son,  24  C.  127,  48  P.  1101. 

Counties,  60,  66. 

Board  of  Com'rs  of  La  Plata  (bounty  v.  Mor- 
gan, 28  C.  322,  65  P.  41. 

Counties,  94. 

Board  of  Com'rs  of  Larimer  County  t.  Bran- 
som,  4  A.  274,  36  P.  760. 

Jails,  1.    Sheriffs  and  Ckmstables,  12,  14. 

Board  of  Com'rs  of  Larimer  County  y.  Lee» 
3  A  177.  32  P.  841. 

(Dosts,  2.    Ck)unties,  66.    Witnesses,  2. 

Board  of  Com'rs  of  Larimer  County  y.  Loyc, 
16  C.  430,  26  P.  667. 

Sheriffs  and  Constables,  7. 

Board  of  Com'rs  of  Las  Animas  Ck)unty  ▼. 
Bond,  3  C.  222. 

Appeal  and  Error,  239,  243. 

Board  of  Com'rs  of  Las  Animas  (bounty  t. 
Bond,  3  C.  411. 

Garnishment,  4. 

Board  of  Ck>m'r8  of  Las  Animas  (bounty  t. 
People.  36  C.  246.  91  P.  36. 

Appeal  and  Error.  321. 

Board  of  Com'rs  of  Las  Animas  County  y. 
Stone.  11  A.  476.  53  P.  616. 

Appeal  and  Error,  289,  329.  ClkNirts,  17. 
Newspaper,  3. 

Board  of  Com'rs  of  Lincoln  Ck)unty  y.  Board 
of  County  Com'rs  of  Bent  County,  16  (X 
320.  25  P.  608. 

(See  Board  of  Com'rs  of  Cheyenne 
CJounty  Y.  Board  of  Com'rs  of  Bent 
County.) 

Board  of  Com'rs  of  Mesa  County  y.  Brown,  6 
A.  43,  39  P.  989. 


Garnishment,  6. 
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Board  of  Com'rs  of  Mineral  County  y.  Board 
of  Com'rs  of  Hinsdale  County,  25  C.  95,  53 
P.  383. 

Boundaries,  7.    Counties,  4.    Trial,  69. 

Board  of  Com'rs  of  Montezuma  County  y. 
Board  of  Com'rs  of  San  Miguel  County, 
3  A.  137,  82  P.  346. 

Counties,  55.    Venue,  7. 

Board  of  Com'rs  of  Montezuma  County  y. 
Frederick,  50  C.  464,  115  P.  514. 

Appeal  and  Error,  448.  Costs,  41.  Coun- 
ties, 52.    Elections,  26,  Newspaper,  3. 

Board  of  Com'rs  of  Montezuma  County  y. 
Montezuma  Water  &  Land  Co.,  39  C.  166, 
89  P.  794. 

Appeal  and  Error,  372.  Injunction,  17, 
23.  Mandamus,  7.  Pleading,  147. 
Waters,  306. 

Board  of  Com'rs  of  Montezuma  County  y. 
Wheeler,  39  C.  207,  89  P.  50. 

Appeal  and  Error,  382.  Counties,  1,  88, 
102,  105.  OfBcers,  17.  Waters,  307, 
310. 

Board  of  Com'rs  of  Montrose  County,  People 
ex  rel.,  y.  Hebel,  19  A.  523,  76  P.  550. 
(See  People  v.  Hebel.) 

Board  of  Com'rs  of  Otero  County  y.  First  Nat. 
Bank,  8  A.  371,  46  P.  618. 

Appeal  and  Error,  202,  521.  Exceptions, 
BlU  of,  17. 

Board  of  Com'rs  of  Otero  County  y.  Hoftmire, 
9  A.  526,  49  P.  375. 

Appeal  and  Error,  161.  Justices  of  the 
Peace,  30. 

Board  of  Com'rs  of  Otero  County  v.  Otero  Irr. 
Dlst  56  C.  515,  139  P.  546. 

Counties,  45.    Waters,  325. 

Board  of  Com'rs  of  Otero  County  y.  Wood,  11 
A.  19,  52  P.  214. 

Counties,  54. 

Board  of  Com'rs  of  Ouray  County,  People  ex 
rel.  V.  Myers,  16  A.  371,  65  P.  409. 

(See  People,  ex  rel.  Board  of  Com'rs  of 
Ouray  CJounty  y.  Myers.) 

Counties,  46. 

Board  of  Com'rs  of  Park  County  y.  Locke,  2 
A  508,  31  P.  361. 


Appeal    and    Error,    75. 
Waters,  316. 


Counties,   92. 


Board  of  Com'rs  of  Phillips  County  y.  Churn- 
ing, 4  A.  321,  35  P.  918. 

Appeal  and  Error,  52.    Counties,  100. 

Board  of  Com'rs  of  Pitkin  County  y.  Aspen 
Mining  &  Smelting  Co.,  1  A.  125,  27  P.  875. 

Appeal  and  Error,  2. 


Board  of  Com'rs  of  Pitkin  Ck>unty  y.  Aspen 
Mining  &  Smelting  Co.,  3  A.  223,  32  P.  717. 

Highways,  11.    Statutes,  51,  71. 

Board  of  Com'rs  of  Pitkin  County  y.  Ball,  22 
C.  125,  43  P.  1000. 

Arbitration  and  Award,  1.    Counties,  57. 

Board  of  Com'rs  of  Pitkin  County  y.  Brown, 
2  A.  473,  31  P.  525. 

Counties,  92.    Fixtures,  4.    Jury,  6. 

Board  of  Com'rs  of  Pitkin  County  y.  First 
Nat  Bank,  24  C.  124,  48  P.  1043. 

Statutes,  39. 

Board  of  Com'rs  of  Pitkin  County  y.  First 
Nat.  Bank,  6  A.  423,  40  P.  894. 

Jury,  6,  9.    Statutes,  86. 

Board  of  Com'rs  of  Pitkin  County  y.  Law,  3 
A  328,  33  P.  143. 

Paupers,  4.    Statutes,  95. 

Board  of  Com'rs  of  Pitkin  County  y.  Price, 
10  A.  519,  51  P.  1011. 

Newspaper,  3. 

Board  of  Com'rs  of  Pitkin  Ck>unty  y.  San- 
ders, 27  C.  122,  69  P.  402. 

Maxims,  1.    Justices  of  the  Peace,  8.  Of- 
ficers, 28. 

Board  of  Com'rs  of  Prowers  C!ounty  y.  Bedell, 
13  A.  261,  57  P.  187. 

Appeal  and  Error,  463.    Contracts,  146, 
157.    Counties,  104. 

Board  of  Com'rs  of  Prowers  County  y.  Peo- 
ple. 17  A.  519,  69  P.  73. 

Taxation,  224. 

Board  of  Com'rs  of  Prowers  County  y.  Pueblo 
6  A.  V.  R.  Co.,  3  A.  398,  33  P.  682. 

Maxims,  1.    Powers,  2.    Schools,  14. 

Board  of  Com'rs  of  Pueblo  County  y.  (Central 
Colorado  Improyement  Co.,  2  C.  628. 

Public  Lands,  14. 

Board  of  CJom'rs  of  Pueblo  County  y.  Gtould,  6 
A.  44,  39  P.  895. 

Pleading,  87.    Officers,  16,  17.    Waters, 
316. 

Board  of  Ckim'rs  of  Pueblo  County  y.  Mar- 
shall. 11  C.  84,  16  P.  '837. 

Coroners,  1.    Counties,  92.    Parties,  8. 

Board  of  Com'rs  of  Pueblo  County  y.  Sloan, 
5  C.  38. 

Debt,  Action  of,  1.    Pleading,  34. 

Board  of  Ck>m'rs  of  Pueblo  County  y.  Smith, 
22  C.  534,  45  P.  357. 

Constitutional  Law.  39.    Justices  of  the 
Peace,  1,  2.    Statutes,  101. 
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Board  of  CkHn'rs  of  Pueblo  Ck>unty  y.  Strait, 
36  C.  137,  85  P.  17«. 

Statutes,  S,  10,  12. 

Board  of  Ck>m'r8  of  Pueblo  Ck>unty  t.  Wilson, 
15  C.  90,  24  P.  563. 

Tazati<Mi,  44,  89. 

Board  of  Com'rs  of  Rio  Grande  Ck>unt7  t. 
Bloom,  14  A.  187,  ^9  P.  417. 

Ck>untie8, 102, 104.  Witnesses,  47.  Words 
and  Phrases. 

Board  of  Cknn'rs  of  Rio  Grande  County  t. 
Burpee,  24  C.  57,  48  P.  539. 

Ck>urts,  146.    Judgment,  229. 

Board  of  Com'rs  of  Rio  Grande  County  ▼. 
Hobkirk,  13  A.  180,  56  P.  993. 

Estoppel,  6.    Sheriffs  and  Constables,  11. 

Board  of  Com'rs  of  Rio  Grande  County  v. 
Lewis,  28  C.  878,  65  P.  51. 

Counties,  26.  » 

Board  of  Com'rs  of  Rio  Grande  County  r. 
Phye,  27  C.  107,  59  P.  55. 

Appeal  and  Error,  61,  252.    Counties,  99. 
Paupers,  2. 

Board  of  Com'rs  of  Rio  Grande  County  v. 
Phye,  31  C.  176,  71  P.  1108. 

Appeal  and  Error,  536. 

Board  of  Com'rs  of  Rio  Grande  County  ▼. 
Whelen,  28  C.  435,  65  P.  38. 

Statutes,  52.    Taxation,  120,  159,  174. 

Board  of  Com'rs  of  Rio  Grande  County  ▼. 
WUson,  26  C.  29.  55  P.  1082. 

Coroners,  2. 

Board  of  Com'rs  of  Routt  County  y.  Board 
of  Com'rs  of  Grand  County,  4  A  306,  35  P. 
1061. 

Counties,  4.    Judgment,  54.    Maxims,  1. 

Board  of  Com'rs  of  Saguache  County  t.  Skin- 
ner, 8  A.  272,  45  P.  514. 


Appeal  and  Error,  200,  211. 
50.   Work  and  Labor,  11. 


Counties, 


Board   of  Com'rs   of   Saguache   County   y. 
Tough,  45  C.  895,  101  P.  41L 

Contracts,  178.    Counties,  21,  47.    Pau- 
pers, 1,  2. 

Board  of  Com'rs  of  San  Juan  County  t. 
.    Oliver.  7  A.  515.  44  P.  362. 

Counties,  45.  68,  72. 

Board  of  Com'rs  of  San  Juan  County  y.  Tul- 
ley,  17  A.  113,  67  P.  846. 

Counties.  52.  103.    Evidence,  193.    Ex- 
ceptions, Bill  of,  30. 


Board  of  C<mi'rs  of  San  Miguel  County  t. 
Long,  8  C.  438,  8  P.  923. 

Costs,  1.    Pleading,  139,  146. 

Board  of  Com'rs  of  Summit  County  t. 
pie,  10  C.  14,  14  P.  47. 

Mandamus,  27. 


Peo- 


Board  of  Com'rs  of  Teller  County  v.  Ben  Hur 
Gold  Min.  Co.,  36  C.  496,  85  P.  1006. 
(See  Board  of  Com'rs  of  Teller  County 
y.  Pinnacle  Gold  Min.  Co.) 

Appeal  and  Error,  16.    Taxation,  89. 

Board  of  Com'rs  of  Teller  County  y.  Inde- 
pendence Consol.  Gold  Min.  Co.,  33  C.  205, 
79  P.  1012. 

Courts,  148.    ' 

Board  of  Com'rs  of  Teller  County  y.  Pinnacle 
Gold  Min.  Ca,  36  C.  492,  85  P.  1005. 

Appeal  and  Error,  16.    Taxation,  89. 

Board  of  Com'rs  of  Teller  County  y.  Trow- 
bridge, 42  C.  449,  95  P.  554. 

District  and  Prosecuting  Attorneys,  4. 
Statutes,  49,  60.    Words  and  Phrases. 

Board  of  Com'rs  of  Washington  County  y. 
Weld  County,  12  C.  152,  20  P.  273. 

Counties,  7. 

Board  of  Com'rs  of  Weld  County  y.  Camp, 
48  C.  61,  108  P.  972. 

Sheriffs  and  Constables,  13. 

Board  of  Com'rs  of  W^d  County  y.  Ingram, 
31  C.  319,  73  P.  37. 

Highways,  6. 

Board  of  Com'rs  of  Tuma  County  v.  Loyell, 
20  C.  80,  36  P.  878. 

Appeal  and  Error,  224.    Judgment,  7. 

Board  of  Com'rs  of  Tuma  County  y.  Pendle- 
ton, 17  A.  159.  67  P.  911. 

District  and  Prosecuting  Attorneys,  3. 


Board  of  County  Com'rs  y.  Sloan.  4  C. 
(See  Pueblo  County  y.  Sloan.) 

Appeal  and  Error,  20. 


128. 


Board   of  Directors  of  Yellow  Jacket   Irr. 
Dist.  y.  Wessels,  21  A  456,  122  P.  400. 
(See  Yellow  Jacket  Irr.  Dist  y.  Wessels.) 


Appeal  and  Error,  16. 
Parties,  28. 


Judgment,  210. 


Board  of  Public  Works,  In  re,  12  C.  188,  21 
P.  48L 

(See  Senate  Bill  Proyiding  for  a  Board 
of  Public  Works  in  the  City  of  Denyer, 
In  re.) 

Denyer,  86.    Municipal  Ckyrporatioos,  3. 
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Board  of  Public  Works  of  City  of  Denver  v. 
Denver  Tel.  Co.,  28  C.  401,  66  P.  86. 

CoortB,  136,  182.    Mandamos,  61. 

Board  of  Public  Works  of  City  of  Denver  v. 
Denver  Tel.  Ca,  16  A.  606,  66  P.  676. 

Appeal  and  Error,  649. 

Board  of  Public  Works  of  City  of  Denver  v. 
Hayden,  13  A.  36,  66  P.  201.  ^ 

Mandamus,  46.  Municipal  Corporations, 
116.    Pleading,  166. 

Board  of  Trade  v.  Green,  8  A.  420,  47  P.  140. 
(See  Denver  Chamber  of  Commerce  and 
Board  of  Trade  v.  Green.) 

Corporations,  77,  86.    Forfeitures,  1. 

Board  of  Trustees  of  Town  of  Gillett  v.  Peo- 
ple, 13  A.  663,  69  P.  72. 

Bfandamus,  43,  44,  46,  47.  Municipal 
Corporations,  38,  68.   Oflicers,  14. 

Board  of  Trustees  of  Town  of  Montrose  v. 
Endner,  18  A.  66,  70  P.  162. 

(See    Town   of   Montrose  v.   Endner.) 

Mandamus,  1,  40. 

Boatsman  v.  Stockmen's  Nat  Bank,  66  C. 
496,  138  P.  764. 

Banks  and  Banking,  36. 

Boettcher  v.  Colorado  Nat  Bank,  16  C.  16, 
24  P.  682. 

Banks  and  Banking,  27,  28,  32,  38.  Plead- 
ing, 181. 

Bogart  V.  Amanda  Ckmsol.  Ck)ld  Min.  Ck>.,  32 
C.  32,  74  P.  882. 

Appeal  and  Error,  648.  Deeds,  37. 
Judgment  202.  Mines  and  Minerals, 
240,  244. 

Bogert  V.  Adams,  6  A.  610,  39  P.  361. 
Appeal  and  Error,  22,  47, 176. 

Bogert  V.  Adams,  8  A.  186,  46  P.  236. 

Attachment  12.  Attorney  and  Client, 
82.  84. 

Bogllno  V.  Giorgetta,  20  A.  338,  78  P.  612. 

Equity,  11.  Injunction,  10,  30.  Public 
Lands,  2,  67.    Waters,  3,  132,  134,  136. 

Bohm  V.  Bohm,  9  C.  100,  10  P.  790. 

Fraud,  11, 18.  Limitation  of  Actions,  16. 
Trusts,  2,  9. 

Bohm  V.  Hoffer,  2  A.  146,  29  P.  906. 

Descent  and  Distribution,  10.  Frauds, 
Statute  of,  3. 

Boldenweck  v.  Bullis,  40  C.  263,  90  P.  634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgment  149.    Trial,  8. 


Boldenweck  v.  Dines,  40  C.  263,  90  P.  634. 

Appeal  and  Error,  476.  Corporations, 
98, 100,  101.    Judgment  149.    Trial,  8. 

Boldenweck  v.  First  Nat  Bank,  40  C.  263,  90 
P.  634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgment  149.    Trial,  8. 

Boldenweck  v.  Ctehrmann,  40  C.  263,  90  P. 
634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgment  149.    Trial,  8. 

Boldenweck  v.  Jacksonville  Nat  Bank,  40  C. 
263,  90  P.  634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgm^t  149.    Trial,  8. 

Boldenweck  v.  King,  40  C.  263,  90  P.  634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgment  149.    Trial,  8. 

Boldenweck  v.  Schofleld,  40  C.  263,  90  P.  634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgment  149.    Trial,  8. 

Boldenweck  v.  Rannells,  40  C.  263,  90  P.  634. 

Appeal  and  Error,  476.  Corporations, 
98,  100,  101.    Judgment  149.    Trial,  8. 

Boles  V.  People,  37  C.  41,  86  P.  1030. 

Appeal  and  Error,  436,  438,  476.  Crim- 
inal Law,  82,  129,  161,  281,  286,  290, 
292.  Homldde,  49,  78,  86,  114.  Wit- 
nesses,  41,  47,  61,  89. 

BoUes  V.  Bates,  30  C.  89,  69  P.  626. 

(See  Hagerman  v.  Bates.  30  C.  89,  69  P. 
626.)  Appeal  and  Error,  446.  Prin- 
cipal and  Agent  66.  Specific  Perform- 
ance. 37. 

Bolles  V.  Bird,  12  A.  78,  64  P.  403. 
Appeal  and  Error,  326,  467,  669. 

Bolton  V.  Bennett  66  C.  607,  138  P.  761. 

Ejectment  19.  Evidence,  36.  Public 
Lands,  42.    Taxation,  61,  62,  162. 

Bond  V.  Bourk,  64  C.  61,  129  P.  223. 

Contracts,  169.  Frauds,  Statute  of,  17. 
Sales.  37,  66,  76. 

Bond  V.  First  Nat.  Bank,  6  C.  83. 
Appeal  and  Error,  144. 

Bonflls  V.  GUlespie,  26  A.  496,  139  P.  1064. 
Evidence,  33,  90.    Judgment  261,  274. 

Bonflls,  People  ex  rel.,  v.  District  Court  of 

Second  Judicial  Dist,  29  C.  83.  66  P.  1068. 

(See  People  ex  rel.  Bonflls  v.  District 

Court   of   Second   Judicial   District) 


Indictment  and  Information,  23. 
20,  23.    Prohibition,  2,  14. 


Jury, 
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BonneU  v.  GUI,  41  C.  69,  92  P.  13. 

Appeal  and  Brror,  123.  Forcible  Entry 
and  Detainer,  4,  15.  Jostlces  of  the 
Peace,  14. 

Bonner  v.  Rio  Grande  S.  R.  Co.,  31  C.  446, 
72  P.  1066. 

Mines  and  Minerals,  100. 

Bonnet  v.  Poote,  47  C.  282.  107  P.  262. 

Evidence,  136.  Physicians  and  Surgeons, 
8,  11. 

Bonney  y.  Robertson,  6  A.  486,  41  P.  842. 
Principal  and  Surety,  8,  12,  13. 

Booth  y.  County  Court  of  Arapahoe  County, 
18  C.  661,  33  P.  681. 

Elections,  63,  66.' 

Booth  y.  Domestic  Water  Co.,  9  A.  496,  49 
P.  368. 

Appeal  and  Error,  4,  47. 

Booth  y.  Trager,  44  C.  409,  99  P.  60. 
Waters,  363. 

Boothroyd  y.  Board  of  Com'rs  of  Larimer 
County,  43  C.  428,  97  P.  266. 

Eminent  Domain,  72.  Highways,  4,  6, 
8.    Injunction,  8.    Tender,  6. 

Borcherdt  y.  Fiyor,  16  A.  406,  66  P.  261. 

Attorney  and  Client,  86.  Mortgages,  6, 
47,  94,  97.    Pleading,  11,  80. 

Boston  Newmarket  Gold  Min.  Co.  y.  Orme, 
18  A.  369,  71  P.  886. 

Accord  and  Satisfaction,  1. 

Boston  6  Colorado  Smelting  Co.  y.  Elder, 
20  A.  96,  77  P.  268. 

Denver,  9,  10,  63.  Municipal  Corpora- 
tions, 289,  290,  291.  Taxation,  73,  119, 
124. 

Boston  A  Colorado  Smelting  Co.  y.  Pless,  8  C. 
87.  6  P.  660. 

Appeal  and  Error,  438. 

Boston  &  Colorado  Smelting  Co.  y.  Pless,  9 
C.  112,  10  P.  662. 

Attorney  and  Client,  98,  101.  Judgment, 
263. 

Boston  A  Colorado  Smelting  Co.  v.  Reed,  23 
C.  623,  48  P.  616. 

Appeal  and  Error,  99.  Appearance,  3. 
Bailment,  7.  Judgment,  276.  Plead- 
ing, 11.    Trusts,  31. 

Bothwell  y.  Denver  Union  Stockyards  Co.,  39 
C.  221,  90  P.  1127. 

Dedication,  17,  22.  Ejectment,  18,  26. 
Pleading,  129,  271.    Reversions,  1.        | 


Bottom  v.  Barton,  12  A.  63,  64  P.  103L 
Assumpsit,  Action  of,  9,  10. 

Bottom  v.  Barton,  19  A.  319,  76  P.  163. 

Appeal  and  Error,  279,  326.    Bills  and 
Notes,  88,  91,  169.    Trusts,  16,  18,  37. 

Bottom  v.  Young,  62  C.  633,  126  P.  600. 
Taxation,  68,  166,  168. 

Boughner  v.  Meyer,  6  C.  71. 

Bills  and  Notes,  86,  139,  166.    Contracts, 
66.    Gaming,  4. 

Boulder  v.  (See  under  City  of  Boulder  y.) 

Boulder   County   v.    (See   under   Board   of 
Com'rs  of  Boulder  County  v.) 

Boulder  Investment  Ca  v.  Fries,  2  A.  373, 
31  P.  174. 

Principal  and  Agent,  46. 

Boulder  6  B.  Placer  Co.  v.  fifaxwell,  24  C.  87, 
48  P.  816. 


Forfeitures,  1,  2. 
10. 


Vendor  &  Purchaser, 


Boulder  A  Left  Hand  Ditch  0>.  v.  Hoover,  48 
C.  343,  110  P.  76. 

Injunction,  2.    Waters,  312,  318. 

Boulder  6  Weld  County  Ditch  Co.  v.  Lower 
Boulder  Ditch  Co.,  22  C.  116,  43  P.  640. 

Estoppel,  41.    Waters,  193,  206. 

Boulder  6  W.  R.  Ditch  Co.  v.  Leggett  Ditch 
6  Reservoir  Co.,  36  C.  466,  86  P.  lOL 

Appeal  and  Error,  448,  469,  474.     EM- 
dence,  90.    Waters,  213,  233,  234,  366. 

Bounties,  In  re,  18  C.  273,  32  P.  423. 
Bounties,  2. 

Bourke  v.  Van  Keuren,  20  C.  96,  36  P.  882. 

Appeal  and  Error,  120.    Brokers,  3,  6. 
Evidence,  171. 

Bourke  v.  Whiting,  19  C.  1,  34  P.  172. 

Appeal  and  Error,  478.  Damages,  30. 
Gifts,  4. 

Bovee  v.  Boyle,  26  A.  166,  136  P.  467. 

Corporations,  166,  168,  166,  166.  Judg- 
ment, 279.    Words  and  Phrases. 

Bowen  v.  West,  10  A.  322,  60  P.  1086. 
Municipal  Corporations,  293,  294. 

Bowes  v.  Cannon,  60  C.  262,  116  P.  336. 

Evidence,  90.  Limitation  of  Actions,  11, 
14,  31.    Trusts,  1. 

Bowling  v.  Chambers,  20  A.  113,  77  P.  16. 

Appeal  and  Error,  4,  7, 184,  208,  210,  229, 
234.  Bills  and  Notes,  166.  Principal 
and  Surety,  23,  32.    Trial,  86. 
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Bowman  v.  Davis,  13  C.  297,  22  P.  607. 

Execution,  82.   Release,  7.    Trespass,  13. 

Bowman  v.  Virdin,  40  C.  247,  90  P.  606. 
Constitutional  Law,  63.    Waters,  7,  121, 

Boyd  Y.  Agricultural  Ins.  Co.  of  Watertown, 
N.  Y.,  20  A.  28,  76  P.  986. 

Appeal  and  Error,  348,  376.  Bankruptcy, 
38,  39.  Bonds,  12.  Courts,  126.  Pay- 
ment, 9,  11.  Principal  and  Surety,  3, 
4,  21,  24,  30. 

Boyes  y.  Qreen  Mountain  Falls  Town  6  Imp. 
Co.,  3  A.  296,  83  P.  77. 

Cancellation  of  Instruments,  3.  Equity, 
1.  Specific  Performance,  3.  Vendor 
and  Purchaser,  68. 

Boykin  v.  People,  22  C.  496,  46  P.  419. 

Assault  and  Battery,  1.  Criminal  Law, 
106,  181,  182.  Homicide,  32,  76.  Trial, 
109. 

Boykin  v.  People,  23  C.  183,  46  P.  636. 
Costs,  64. 

Boyle  V.  People,  4  C.  176. 

Continuance,  13.  Criminal  Law,  22,  23. 
Jury,  16. 

Boylston  t.  Chase,  2  C.  612. 
Assumpsit,  Act  of,  2,  4. 

Brackett  t.  McClure,  24  A.  624, 136  P.  1110. 

Judgment,  221,  222.  Quieting  TiUe,  17. 
21,  33.  Railroads,  27.  Taxation,  167. 
Vendor  and  Purchaser,  42. 

Bradbury  y.  Alden,  13  A.  208,  67  P.  490. 

Appeal  and  Error,  129,  213.  Exceptions, 
Bill  of,  19,  21.    Trial,  103. 

Bradbury  y.  BuUer,  1  A.  430,  29  P.  463. 

Action,  12,  18.  Appeal  and  Error,  274. 
Customs  and  Usages,  6.  Mechanics' 
Liens,  76. 

Bradbury  v.  Dayis,  6  C.  266. 

Deeds,  26,  44.  Limitation  of  Actions,  16. 
Statutes,  126. 

Bradbury  v.  Dayis,  6  C.  341. 

(See  Bradbury  y.  Dayis,  6  C.  266.) 

Bradbury  v.  Whitney,  61  C.  287,  117  P.  171. 
Continuance,  2,  14.    Judgment,  67. 

Bradford  y.  Carpenter,  13  C.  30,  21  P.  908. 

Reformation  of  Instruments,  1.  Vendor 
and  Purchaser,  38. 

Bradford  y.  Gulley,  10  A.  146,  60  P.  314. 
Corporations,  168,  166. 


Bradford  y.  People,  22  C.  167,  43  P.  1013. 

Criminal  Law,  88,  186,  226,  267.    Judg- 
ment, 113.    Witnesses,  48. 

Bradford  y.  Roberts,  46  C.  330,  104  P.  391. 

Chattel    Mortgages,    66.     Estoppel,    43. 
Landlord  and  Tenant,  64.    Liens,  6. 

Bradley  y.  People,  8  C.  699,  9  P.  783. 

Animals,  1.     Criminal  Law,  6.     Negli- 
gence, 66.    Statutes,  96,  100,  116. 

Brady  y.  Parwell,  8  C.  97,  6  P.  808. 

Attachment,  32,  63.    Execution,  24. 

Brady  y.  Florence  6  C.  C.  R.  Co.,  44  C.  283, 
98  P.  321. 

Appeal  and  Error,  270.     Eyidence,   64. 
Master  and  Senrant,  66,  73,  93,  101. 

Brady  y.  People,  46  C.  364,  101  P.  340. 
Appeal  and  Error,  6,  16,  18,  171. 

Bragdon  y.  Bradt,  16  A.  66,  64  P.  248. 

Chattel  Mortgages,  38.    Garnishment,  14, 


Brahoney  y.  Denyer,  U.  6  P.  R.  Co.,  14  C.  27, 
23  P.  172.      . 

Action,  28.  Appeal  and  Error,  76.  Par- 
ties, 34,  36.    Pleading,  268. 

Braisted  y.  People,  38  C.  49,  88  P.  150. 

Appearance,  4.  Criminal  Law,  21,  26. 
Intoxicating  Liquors,  26,  34.  Munic- 
ipal Corporations,  188,  196. 

Braisted  y.  People,  38  C.  64,  88  P.  151. 

(See  Braisted  y.  People,  38  C.  49,  88  P. 
160.) 

Branagan  y.  Dulaney,  8  C.  408,  8  P.  669. 
Mines  and  Minerals,  161.     Statutes,  78. 

Branch  y.  Branch,  30  C.  499,  71  P.  632. 
Diyorce,  9,  18,  24. 

Brand  y.  Merritt,  16  C.  286,  26  P.  176. 
Brokers,  19,  38. 

Brandenburg  y.  Miles,  7  C.  637,  4  P.  910. 
Pleading,  126. 

Brandenburg  y.  Reithman,  7  C.  323,  3  P.  677. 

Appeal  and  Error,  37.  Forcible  Entry 
and  Detainer,  1,  19.  Landlord  and 
Tenant,  17. 

Branham  y.  Nye,  9  A.  19,  47  P.  402. 

Appeal  and  Error,  371.  Mechanics' 
Liens,  36,  61. 

Branham  y.  Stallings.  21  C.  211,  40  P.  396. 
Equity,  17.    Lotteries,  2,  3. 
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Bransford  ▼.  Norwich  Union  Fire  Ins.  Soc., 
21  C.  34,  39  P.  419. 

Pleading,  188,  189. 

Branaom  y.  Board   of  Com'rs  of  Larimer 
County,  5  A.  231,  37  P.  967. 

CoBts,  65.    Sheriffs  and  Ckmstables,  7, 14. 

Brasher  y.  Christophe.  10  C.  284,  16  P.  403. 
Chattel  Mortgages,  26. 

Brasher  v.  Denver  6  R.  G.  R.  Co.,  12  C.  384, 
21  P.  44. 

Carriers,  21.    Trial,  69. 

Brasher  y.  Holtz,  12  C.  201,  20  P.  616. 
Damages,  80. 

Breckenridge  Mercantile  Co.  t.  Bailif,  16  A. 
664,  66  P.  1079. 

Judgment,  96.    Process,  34.    Sheriffs  and 
Constables,  49. 

Breed  v.  First  Nat.  Bank  of  Central,  3  C.  470. 
Appeal  and  Error,  140,  163,  234. 

Breed  v.  First  Nat  Bank  of  Central  City, 
4  C.  481. 


Corporations,  199. 
16,  37,  66,  68. 


Principal  and  Agent, 


Breed  y.  First  Nat  Bank  of  Central  City,  6 
C.  235. 

fiyldence,  29.    Principal  and  Agent,  66. 

Breene  y.  Breene,  61  C.  342,  117  P.  1000. 

Appeal  and  Error,  382.  Habeas  Corpus, 
14.    Parent  and  Child,  3. 

Breen  t.  Richardson,  6  C.  605. 

Appeal  and  Error,  123.  Evidence,  76, 
79.    Fraud,  28.    Partnership,  73. 

Breen,  People  ex  rel.,  v.  District  Court  of 
Lake  County.  27  C.  466,  62  P.  602. 

(See  People  ex  rel.  Breen  v.  District 
Court  of  Lake  County.) 

Injunction,  16.  Mines  and  Minerals,  262. 
Tenancy  in  Common,  18. 

Breene,  In  re,  14  C.  401.  24  P.  3. 

Officers,  29.    Statutes,  47,  60,  61,  62. 

Breene  v.  Booth,  3  A.  470,  33  P.  1007. 

Appeal  and  Error,  226.  Courts,  64.  Part- 
nership, 66. 

Breene  v.  Booth,  6  A.  140,  40  P.  193. 

Appeal  and  Error,  241.  Estoppel,  6. 
Judgment,  114. 

Breene  v.  Merchants'  &  Mechanics'  Bank,  11 
C.  97.  17  P.  280. 

Appeal  and  Error,  366.  Attachment,  27, 
67.  Checks.  3.  Corporations,  220,  230, 
234. 


Breeze  v.  Haley,  10  C.  6,  13  P.  913, 
Injunction,  24.    Taxation,  69,  11&. 

Breeze  v.  Haley,  11  C.  361,  18  P.  561. 

Judgment,  233,  276.  Stipulations,  1.  Tax- 
ation, 118. 

Breeze  v.  Haley,  13  A.  438,  69  P.  333. 
Injunction,  48. 

Breeze  v.  Haley,  13  A.  443,  69  P.  1113. 

(See  Breeze  v.  Haley,  13  A.  488,  59  P. 


Brennan  v.  American  Sulphur  6  Mining  Co., 
46  C.  248,  100  P.  412. 

Appeal  and  Error,  64,  638.  Judgment 
232.    Stipulations,  9. 

Brennan  v.  People,  37  C.  266,  86  P.  79. 

Criminal  Law,  12,  63,  64, 167, 171.  Homi- 
cide, 8,  10,  68,  69,  82,  98. 

Brennan  v.  State  Bank,  10  A.  368,  60  P.  1076. 

Appeal  and  Error,  303.  Courts,  15.  Judg- 
ment 166.  Pleading,  92.  SherilTs  and 
Constables,  48. 

Brennan  Mercantile  Co.  v.  Vickers,  31  C.  323, 
73  P.  46. 

Appeal  and  Error,  19. 

Brennan  Mercantile  Co.  v.  Vickers,  31  C.  324, 
73  P.  46. 

Appeal  and  Error,  208,  231,  238. 

Brereton  v.  Benedict  41  C.  16,  92  P.  238. 

Action,  1.  Limitation  of  Actions,  7,  16, 
63,  64,  66. 

Brereton  v.  Bennett,  16  C.  264,  25  P.  310. 

Acknowledgment  4.  Chattel  Mortgages, 
60,  64,  73. 

Brevoort  v.  Hughes,  10  A.  379,  60  P.  1060. 

Bills  and  Notes,  146.  Contracts,  46,  146. 
Evidence,  79. 


Brewer  v.   Gordon,   27   C.   Ill,   69   P. 
Venue,  4,  10. 


404. 


Brewer  v.  Harrison,  27  C.  349,  62  P.  224. 
Mortgages,  72,  78,  83,  108. 

Brewer  v.  McCain.  21  C.  382,  41  P.  822. 

Action.  27.  Appeal  and  Error,  467.  Evi- 
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Courts,  138. 

City  of  Denver  v.  Denver  Union  Water  Co., 
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(See  People  y.  Walkey.) 

Colorado  Bar  Ass'n.  People  ex  rel..  y.  Web- 
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Purchaser,  4. 

Colorado  Land  ft  Water  Ck).  v.  Adams,  5  A. 
190,  87  P.  89. 

Corporations,  13.    Specific  Performance, 
2,  24.    Tender,  7. 

Ck>lorado  Land  6  Water  Co.  v.  Rocky  Ford 
Canal,  Reservoir,  Land,  Loan  ft  Trust  Co., 
3  A.  645,  34  T.  580. 

Waters,  60,  61,  262,  367. 
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fOolomdo  Leasing,  Mining  6  Milling  Ca  t. 
palatine  Ins.  Ca,  S7  C.  285,  141  P.  860. 

Insurance,  26. 

Colorado  Loan  ft  Trust  Co.  v.  Grand  Valley 
Canal  Co.,  3  A.  63,  32  P.  178. 

BsUvpel,  35.    Forgery,  1. 

Col<urado  Lumber,  Land  4b  Improvement  Co. 
Y.  Dustin,  38  C.  398,  87  P.  1142. 

Frauds,  Statute  of,  28. 

Colorado  Mfg.  Co.  v.  McDonald,  15  C.  516,  25 
P.  712. 

Cancellation  of  Instruments,  9.      Cloud 
on  Title,  1.    Execution,  50. 

Colorado  Midland  R.  Co.  t.  Bowles,  14  a  85, 
23  P.  467. 
Eminent  Domain,  52.   New  Trial,  21. 

C<dorado  Midland  R.  Co.  v.  Brady,  45  a  203, 
101  P.  62. 

Master  and  Senrant,  26,  81,  98,  99,  101. 
Negligence,  32. 

Colorado  Midland  R.  Ca  v.  Brown,  15  C.  193, 
25  P.  87. 

Appeal  and  Error,  83.  Eminent  Domain, 
30. 

Colorado  Midland  R.  Ca  v.  Croman,  16  C. 
381,  27  P.  256. 

Eminent  Domain,  49.  Mines  and  Miner- 
als, 143. 

Colorado  Midland  R.  Co.  t.  Edwards,  57  (X 
163,  140  P.  190. 

Courts,  139. 

Colorado  Midland  R.  Co.  t.  Edwards,  24  A. 
350,  134  P.  248. 

Appeal  and  Error,  379.  Exceptions,  Bill 
of,  7.  Railroads,  39,  55,  63.  Trial,  125, 
134. 

Colorado  Midland  R.  Co.  t.  McQarry,  41  C. 
398.  92  P.  915. 

Appeal  and  Error,  493.  Carriers,  68,  70. 
Evidence,  57,  85,  120.  Witnesses,  33, 
82. 

Colorado  Midland  R.  Co.  v.  Naylon,  17  C.  501, 
30  P.  249. 

Master  and  Servant,  29,  52,  63. 

Colorado  Midland  R.  Co.  v.  O'Brien,  16  C.  219, 
27  P.  701. 

Appeal  and  Error,  448.  Damages,  39,  62. 
Evidence,  203.  Master  and  Servant, 
29,  52,  63,  68,  80.    Negligence,  69. 

Colorado  Midland  R.  Co.  v.  Robbins,  30  C. 
449,  71  P.  371. 

Negligence,  63.    Railroads,  47,  62,  64,  65. 


Colorado  Midland  R.  Co.  v.  Ruedi,  2  A.  202. 
29  P.  1034. 

Eminent  Domain,  2,  3,  40,  52. 

Ccdorado  Midland  R.  Co.  v.  Snider,  38  a  351. 
88  P.  453. 

Damages,  30,  54.    Nec^igence,  57.    Rafl- 
roads,  91.    Trial,  129. 

Colorado  Midland  R.  Co.  v.  Trevarthen,  1  A. 
152,  27  P.  1012. 

Appeal  and  Error,  473.     Eminent  Do- 
main, 78. 

Colorado  Milling  ii  Elevator  Co.  v.  Larimer 
&  Weld  Irr.  Co.,  26  C.  47,  56  P.  185. 

Waters,  69,  75,  79,  83. 

Colorado  Milling  and  Elevator  Co.  v.  Bfitchell. 
26  C.  284,  58  P.  28. 

Master  and  Servant,  83,  84,  85.    Statutea, 
61. 


Colorado  Mines  4b  Aerial  Tramway  Ca  v. 
J.  H.  Montgomery  Machinery  Co.,  49  C.  182, 
111  P.  848. 

Bailment,  11.    Contracts,  142. 

Colorado  Mortg.  4b  Inv.  Co.  v.  Giaoomini,  55 
C.  538,  136  P.  1051. 

Husband  and  Wife,  25. 

Colorado  Mortg.  4b  Inv.  Co.  v.  Oiacomini,  55 
C.  540,  136  P.  1039. 

Elevators,  1.    Landlord  and  Toiant,  33. 
Negligoice,  25. 

Colorado  Mortg.  4b  Inv.  Co.  v.  Messemer,  12 
A.  361,  55  P.  611. 

Sherilfs  and  Constables,  15.    Trial,  86. 


Colorado  Mortg.  4b  Inv.  Co.  v.  Rees,  21  C.  436, 
42  P.  42. 

Appeal  and  Error,  79.  Elevators,  1.  Evi- 
dence, 195.  Municipal  Corporations, 
257.    Negligence,  25,  59.    Trial,  46. 

Colorado  Nat. Bank  of  Driver  v.  Boettcfaer, 
5  C.  185. 

Checks,  2. 

Colorado  Nat  Life  Assur.  Ca  v.  Clajrton,  54 
C.  256,  130  P.  330. 

Insurance,  1.    Statutes,  6,  31. 

Colorado-Philadelphia  Reduction  Ca  v.  Frets, 
34  C.  472,  83  P.  631. 

Blaster  and  Servant,  51. 

Colorado  Sav.  Bank  v.  Evans,  12  A.  334.  56 
P.  981. 

Banks  and  Banking,  66,  67^ 
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Colorado  School  Land  Leasing  6  Mining  Co. 
v.  Ponick,  16  A.  478,  66  P.  458. 

Action,  29.  Appeal  and  Error,  485.  As- 
signments, 8, 13.  Contracts,  108.  Eri- 
dence,  168. 

Colorado  Seminary  y.  Board  of  Com'rs  of 
Arapahoe  County*  30  C  507,  71  P.  410. 

Courts,  41.    Taxation,  39. 

Colorado  Soap  Co.  v.  Bums,  2  A.  89,  29  P.  916. 
Sales,  48. 

Colorado  Springs  t.  (see  under  City  of  Colo- 
rado Springs  v.) 

Colorado  Springs  Co.  t.  Cowell,  6  C.  73. 
Action,  2,  17.    Appeal  and  Error,  1,  3. 

Mesne  Profits,  1. 

Colorado  Springs  Co.  v.  Hewitt,  3  C.  275. 
Judgment,  53,  63. 

Colorado  Springs  Co.  v.  Hopkins,  6  C.  206. 
Appeal  and  Error,  123.    Pleading,  184. 

Replevin,  50,  54. 

Colorado  Springs  Co.  v.  Hopkins,  5  C.  338. 
Pleading,  176. 

Colorado  Springs  Co.  v.  Wight,  44  C.  179,  96 
P.  820. 

Fraud,  28. 

Colorado  Springs  Electric  Co.  y.  Soper,  38  C. 
126,  88  P.  161. 

Appeal  and  Error,  349,  441,  457,  463,  497. 
Damages,  21,  37,  39.  Electricity,  1,  3. 
Negligence,  42.  61.  New  Trial,  25,  41. 
Parent  and  ChUd,  9.    Trial,  122. 

Colorado  Springs  Electric  Co.  y.  Soper,  38  C. 
.      141,  88  P.  165. 

Appeal  and  Error,  478.  Damages,  63. 
Pleading,  231.    Trial,  46. 

Colorado  Springs  Gazette  Co.  y.  Sinmions,  22 
A.  803,  123  P.  968. 

Master  and  Servant,  45,  46,  76,  ^9,  103. 
Negligence,  59. 

Colorado  Springs  Live  Stock  Co.  v.  Godding, 
20  C.  71,  36  P.  884. 

Appeal  and  Error,  4,  11,  140.  Courts, 
155.    Statutes,  118. 

Colorado  Springs  Live  Stock  Co.  v.  Godding, 
20  C.  249,  38  P.  58. 

Appeal  and  Error,  406.    Sales,  43. 

Colorado  Springs  Live  Stock  Co.  v.  Godding, 
2  A.  1,  29  P.  529. 
Appeal  and  Error,  402.    Damages,  31. 

Colorado  Springs  Rapid  Transit  R.  Co.  v. 
Albrecht,  22  A.  201, 123  P.  957. 

Corporations,  218.  Damages,  26,  64. 
Pleading,  49,  201.    Trial,  108,  190. 


Colorado  Springs  6  Cripple  Creek  Dist  R. 
Co.  V.  Petit,  37  C.  326,  86  P.  121. 


Carriers,  43,  58,  66,  68,  70,  71. 
gence,  57. 


Negli- 


Colorado  Springs  4b  Cripple  Creek  Dist  R. 
Co.  V.  Nugent,  22  A.  381, 124  P.  751. 

Appeal  and  Error,  320. 

Colorado  Springs  4  L  R.  Co.  v.  Allen,  48  C. 
4,  108  P.  990. 

Appeal  and  Error,  478,  485.  Carriers, 
44.  Damages,  8.  Evidence,  57.  New 
Trial,  38.    Trial,  12,  91. 

Colorado  Springs  6  I.  R.  Co.  v.  Allen,  55  C. 
391,  135  P.  790. 


Negligence,  36,  62. 
THal,  143. 


Street  Railroads,  7. 


Colorado  Springs  ft  I.  R.  Co.  v.  Fogelsong, 

42  C.  341,  94  P.  356. 

Appeal  and  Error,  425.  New  Trial,  4, 
24,  28.    Witnesses,  83. 

Colorado  Springs  A  I.  R.  Co.  v.  Nichols,  41  a 
272,  92  P.  691. 

Carriers,  71.  Damages,  38.  Husband 
and  Wife,  25.  Negligence,  21.  Trial, 
121. 

Colorado  State  Bank  of  Durango  v.  David- 
son, 7  A.  91,  42  P.  687. 

Attorney  and  Client,  96,  98,  100.  Mar- 
shalling Assets  and  Securities,  1.  Par- 
ties, 36.   Records,  1. 

Colorado  Tax  Commission  v.  Pitcher,  54  C. 
203,  129  P.  1015. 

Injunction,  18,  19.    Taxation,  56,  70. 

Colorado  Tel.  Co.  v.  Wilmore,  53  C.  585,  129 
P.  204. 

Equity,  5.  Pleading,  59.  Telegraphs  and 
Telephones,  2. 

Colorado  Trading  ft  Transfer  Co.  v.  Acres 
Commission  Co.,  18  A.  253,  70  P.  954. 

Fraudulent  Convejrances,  5. 

Colorado  Trading  ft  Transfer  Co.  v.  Blum, 

43  C.  174,  95  P.  541. 

Appeal  and  Error,  484,  465,  489. 

Colorado  Trading  ft  Transfer  Co.  v.  Oliver, 
20  A.  257,  78  P.  308. 

Appeal  and  Error,  419.  Continuance,  1, 
7.    Sales,  42,  73,  76. 

Colorado  ft  S.  R.  Co.  v.  Beeson,  19  A.  241,  74 
P.  345. 

Railroads,  81. 

Colorado  ft  S.  R.  Co.  v.  Breniman,  22  A.  1, 
125  P.  855. 

Appeal  and  Error,  437.  Carriers,  1,  5, 
14,  29,  36.    New  Trial,  38. 
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Colorado  4  S.  R.  Co.  t.  Charles,  86  C.  221,  84 
P.  67. 

Animals,  10.  Appeal  and  Error,  488. 
Railroads,  72. 

Colorado  4  8.  R.  Co.  t.  Chiles,  60  C.  191, 114 
P.  661. 

Appeal  and  Error,  479.  New  Trial,  9. 
Railroads^  42,  60.    Trial,  142. 

Colorado  ft  S.  R.  Co.  t.  City  of  Ft  Collins, 
62  C.  281,  121  P.  747. 

Constitational  Law,  62.  Est<^pel,  88. 
Highways,  12.  Railroads,  13,  86. 
Statutes,  99. 

Colorado  6  S.  R.  Ca  ▼.  Davis,  36  C.  148,  88 

P.  777. 

Appeal  and  Error,  311. 

Colorado  A  S.  R.  Co.  t.  Davis,  21  A.  1,  120 
P.  1048. 

Courts,  39,  183.    Statutes,  29. 

Colorado  A  S.  R.  Co.  v.  Davis,  23  A.  41,  127 
P.  249. 

Constitutional  Law,  104.  Courts,  47. 
Evidence,  217.  Statutes,  143.  Trial, 
89,  122. 

Colorado  ft  S.  R.  Co.  v.  Jenkins,  26  A.  848, 
138  P.  437. 

Appeal  and  Error,  67,  96,  296.  Carriers, 
66.  Damages,  39,  60.  Negligence,  43. 
New  Trial,  17,  32,  4L    Pleading,  236. 

Colorado  ft  S.  R.  Co.  v.  King,  61  C.  181,  116 
P.  142. 

Appeal  and  Error,  638. 

Colorado  ft  S.  R.  Co.  v.  Lauter,  21  A.  101, 
121  P.  137. 

Negligence,  32,  62,  69.  Railroads,  42,  49. 
Trial,  62,  189. 

Colorado  ft  S.  R.  Co.  v.  McGeorge,  46  C.  16, 
102  P.  747. 

Carriers,  44.    Trial,  116. 

Colorado  ft  S.  R.  Co.  v.  Manatt,  21  A.  698, 
121  P.  1012. 

Carriers,  20,  30,  81. 

Colorado  ft  S.  R.  Co.  v.  Moore,  49  C.  307, 112 
P.  1133. 

Negligence,  67. 

Colorado  ft  S.  R.  Ca  v.  Neville,  41  C.  398, 
92  P.  966. 

Animals,  12.   Railroads,  67,  78. 

Colorado  ft  S.  R.  Co.  v.  People,  63  C.  671, 128 
P.  886. 

States.  60. 


Colorado  ft  S.  R.  Co.  v.  People,  20  A.  181,  77 
P.  1026. 

(See  Burlington  ft  Colorado  R.  v.  Peo- 
ple.) 

Colorado  ft  S.  R.  Ca  v.  Reynolds,  61  C.  231* 
116  P.  1043. 

Blaster  and  Servant,  71,  97,  106.  Negli- 
gence, 60. 

Colorado  ft  S.  R.  Co.  v.  Sonne,  34  C.  206»  83 
P.  383. 

Negligence,  28.    Railroads,  41. 

Colorado  ft  S.  R.  Ca  v.  State  R.  Commission, 
64  C.  64,  129  P.  606. 

Carriers,  6.  Constitutional  Law,  38. 
Corporations,  3.  Railroads,  2,  29,  30, 
31.    Statutes,  92,  119. 

Colorado  ft  S.  R.  Ca  v.  Thomas,  33  C.  517, 
81  P.  801. 

Negligence,  41.   Railroads,  44,  6L 

Colorado  ft  S.  R.  Co.  v.  Webb,  36  C.  224,  86 
P.  683. 

Animals,  10, 11.  Appeal  and  Error,  434, 
437.  Evidence,  188.  Negligence,  7. 
Railroads,  77,  78.    Trial,  122,  126. 

Columbia  Building  ft  Loan  Ass'n  v.  Clarke, 

27  C.  103,  62  P.  944. 

Appeal  and  Error,  448. 

Columbia  Building  ft  Loan  Ass'n  v.  Lyttle, 
16  A.  423,  66  P.  247. 

Building  and  Loan  Associations,  1,  2. 

Combs  V.  Agricultural  Ditch  Co.,  17  C.  146, 

28  P.  966. 

Mandamus,  80.  Waters,  44,  48,  49.  66, 
60,  90,  262,  284,  286.    Witnesses,  39. 

Combs  V.  Farmers'  High  Line  Canal  ft  Reser- 
voir Co..  88  C.  420,  88  P.  396. 

Dismissal  and  Nonsuit,  10.  Evidence,  9. 
Judgment,  228.  Pleading,  214.  Waters, 
9,  68,  187,  192,  193,  199. 

Comet  Consolidated  Min.  Co.  v.  Prost,  15  C 
310,  26  P.  606. 

Judgment,  136.    Process,  6,  7,  18. 

Commissioners  of  Routt  County  v.  Commis- 
sioners of  Grand  County. 

(See  Board  of  Com'rs  of  Routt  County 
V.  Board  of  Com'rs  of  Grand  County.) 


Commonwealth  Co.  v.  Nunn,  17  A.  117,  67  P. 
342. 

Pleading,  228,  284.    Trespass,  8. 

Compensation  of  County  Judges,  In  re,  18  C 
272,  32  P.  649. 

Counties,  30,  32. 
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Compulsory  Arbitration,  In  re,  9  C.  629,  21 
P.  474. 

Arbitration  and  Award,  4. 

Ck>mpatation  of  Time,  In  re— Senate  Resolu- 
tion, 9  C.  682,  21  P.  476. 

Time,  6. 

Ck>mstock  v.  Ramsay,  55  C.  244,  133  P.  1107. 
Evidence,  1.    Waters,  31,  33,  88,  88. 

Concordia  Fire  Ins.  Co.  v.  Korets,  14  A.  386, 
60  P.  191. 


Appeal  and  Brror,  463. 
99. 


Insurance,  61, 


Cone  v.  Eldridge,  51  C.  564, 119  P.  616. 

Appeal  and  Error,  54,  470,  475.  Bills 
and  Notes,  165.  Executors  and  Admin- 
istrators, 39.  Guaranty,  1,  6.  Subro- 
gation, 1. 

Cone  v.  First  Nat  Bank,  48  C.  485,  111  P.  68. 
Principal  and  Surety,  41. 

Cone  v.  Jackson,  12  A.  461,  55  P.  940. 

Appeal  and  Error,  327,  362.    Courts,  38. 

Cone  V.  Montgomery,  25  C.  277,  53  P.  1052. 

Action,  30.  Appeal  and  Error,  80,  99, 
116.    Costs,  8.    Jury,  7. 

Cone  y.  Montgomery,  25  C.  282,  53  P.  1129. 
(See  Cone  v.  Montgomery,  25  C.  277,  53 
P.  1052.) 

Cone  y.  Montgomery,  25  C.  283,  53  P.  1129. 
(See  Cone  v.  Montgomery,  25  C.  277,  53 
P.  1052.) 

Conley  v.  Dyer,  43  C.  22,  95  P.  304. 

Abandonment,  1.  Waters,  55,  60,  227, 
237,  238,  355.    Words  and  Phrases. 

Conley  y.  Morris,  6  C.  212. 
Process,  28. 

Conly  V.  Boyvin,  25  C.  498,  55  P.  732. 
Appeal  and  Error,  9. 

Conly  v.  Friedman,  6  A.  160,  40  P.  348. 
Fraudulent  Conveyances,  23. 

Conn  V.  Oberto,  32  C.  313,  76  P.  369. 

Frauds,  Statute  of,  14.  Mines  and  Min- 
erals, 101,  103,  104,  105. 

Connecticut  Fire  Ins.  Co.  v.  Colorado  Leas- 
ing, Min.  6  MUl.  Co.,  50  C.  424,  116  P.  154. 

Fraud,  15,  30.  Insurance,  23,  25,  26,  40, 
44,  70,  93,  97. 

Connecticut  Fire  Ins.  Co.  v.  Smith,  10  A.  121, 
51  P.  170. 

Insurance,  49,  56,  86,  96. 


Connell  v.  aifford,  39  C.  121,  88  P.  850. 

Boundaries,  9, 10.   Limitation  of  Actions, 
61,  62.. 

Connell  v.  El  Paso  Ctold  Min.  6  Mill.  Ca,  33 
C.  30,  78  P.  677. 

Appeal  and  Error,  60,  366,  368.    Fraud, 
4,  5,  8,  22.    Pleading,  181. 

Conner  v.  Root,  11  C.  183,  17  P.  773. 

Gifto,  2,  3,  5.     Husband  and  Wife,  14. 
Witnesses,  19. 

Connolly  v.  Hughes,  18  A.  372,  71  P.  681. 
Mines  and  Minerals,  208. 

Connor  v.  Connor's  Estate,  4  C.  74. 
Appeal  and  Error,  3. 

Connor  v.  People,  4  C.  134. 
Bail,  8. 


Connor  v.  People,  18  C.  373,  33  P.  159. 

Conspiracy,  6.     Criminal  Law,  7. 
ceny,  1.    Witnesses,  83. 


Lar- 


Conqueror  Ck>ld  Min.  4  MilL  Co.  t.  Ashton, 
39  C.  133,  90  P.  1124. 

Ck)ntracts,  83,  37.  Corporations,  195,  202, 
203,  207,  227.    Licenses,  8.    Trial,  122. 

Conrey  v.  Nichols,  35  C.  473,  84  P.  470. 

Appeal  and  Error,  181,  220,  437,  438.  Con- 
tracts, 177.    Pleading,  67. 

Consolidated  Gregory  Co.  v.  Raber,  1  C.  511. 

Appeal  and  Error,  81,  523.  Corpora- 
tions, 196,  200.  Costs,  38.  Principal 
and  Agent,  34. 

Consolidated  Home  Supply  Ditch  &  Reser- 
voir Co.  v.  Hamlin,  6  A.  341,  40  P.  582. 

Eminent  Domain,  83.  Judgment,  233. 
Limitation  of  Actions,  25.  Nuisance, 
2,  9.    Waters,  400. 

CkHisolidated  Home  Supply  Ditch  4  Reser- 
voir Co.  V.  New  Loveland  &  Greeley  Irriga- 
tion 6  Land  Co.,  27  C.  521,  62  P.  364. 


Appeal  and  Error,  448. 
Waters,  200. 


Judgment,  198. 


Consolidated   Lower    Boulder   Reservoir    4 
Ditch  Co.  V.  Alaux,  24  A.  377,  133  P.  1046. 

Appeal  and  Error,  437.  Damages,  27. 
Evidence,  188.  Trespass,  6.  Trial, 
125. 

Consolidated  Plaster  Co.  v.  Wild,  42  C.  202, 
94  P.  285. 

Quieting  Titie,  12,  13. 

Consolidated  Republican  Mountain  Min.  Ck>. 
V.  Lebanon  Min.  Co.,  9  C.  343,  12  P.  212. 

Estoppel,  12.    Mines  and  Minerals,  73. 
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Consolidation  of  School  DiBtricto,  In  re,  23 
C.  499,  48  P.  647. 

(See  Senate  Bill  No.  23,  In  re.) 

Constitutionality  of  a  Court  of  Appeals,  In 
re,  16  C.  678,  26  P.  214. 

Courts,  174,  186. 

Constitutionality  ot  an  Act,  In  re,  21  C.  46, 
39  P.  1096. 

(See  House  Bill  No.  168,  In  re.) 

Constitutionality  of  House  Bill  No.  18,  In  re. 
(See    Taxation    of    Patented    Mining 
Lands.) 

Constitutionality  of  House  Bill  No.  168,  In  re, 
9  C.  625,  21  P.  472. 

(See  Jurisdiction  of  Justices  of  the 
Peace,  In  re— House  Bill.) 

CkNistitutionality  of  Proposed  Reapportion- 
ment Bill,  In  re,  12  C.  187,  21  P.  481. 

States,  8. 

Constitutionality  of  Senate  Bill  No.  66,  In  re, 
12  C.  466,  21  P.  478. 

Attorney  General,  1.  Courts,  166,  167, 
168,  162,  172. 

C!onstitutionality  of  Senate  Bill  No.  69,  In  re» 
16  C.  601,  26  P.  167. 

Statutes,  46. 

Constitutionality  of  Senate  Bill  No.  76,  In  re, 
9  C.  623,  21  P.  471. 

(See  Court  of  Appeals,  In  re — Senate 
Bill.) 

Constitutionality  of  Senate  Bill  No.  196,  In  re, 
23  C.  608,  48  P.  640. 

Appn^riation,  4,  10.    Courts,  17L 

Constitutionality  of  Senate  Bill  No.  293,  In  re, 
21  C.  38,  39  P.  622. 

Ck>nstitutional  Law,  11.  Bvidence,  4. 
Municipal  Corporations,  22.  Statutes, 
40. 

Ck)nstitutionality  of  Substitute  for   Senate 
Bill  No.  83,  In  re,  21  C.  69,  39  P.  1088. 

Appropriation,  1.  Eminent  Dcmialn,  2. 
States,  46. 

Consumers'  League  of  Colorado  v.  Colorado 
&  S.  R.  Co.,  63  C.  64,  126  P.  677. 

Appeal  and  Error,  366.  Constitutional 
Law,  32.  76,  77,  90.  Carriers,  4.  11. 
Evidence,  2.  Railroads,  2.  Statutes, 
92,  119. 

Continental  Divide  Min.  Inv.  Co.  t.  Bliley, 
23  C.  160,  46  P.  633. 

Accounting,  Action  for,  8.  Mines  and 
Minerals,  279,  280.  Trover  and  Con- 
version, 22. 

Continuing  Appropriations,  In  re,  18  C.  192, 
32  P.  272. 

Appropriation,  8.    States,  36. 


Ck>ntracting  of  State  Debt  by  Loan,  In   re, 
21  C.  399,  41  P.  1110. 

States,  29,  31,  46. 

Cimway  v.  John,  14  C.  30,  23  P.  170. 

Attachment,  66.    Corporations,  61.    BSwi- 
dence,  81.   Judicial  Sales,  3.   Sales,  66. 

Ck)ok  V.  Doud,  14  C.  483,  23  P.  906. 

Appeal  and  Error,  86,  426.    New  Trials 
9.    Trial,  64,  66. 

Cook  V.  Hager,  3  C.  386. 

Chattel    Mortgages,    17.     CorporationB, 
260. 

Cook  V.  Hughes,  1  C.  61. 
Appeal  and  Error,  392. 

Ck>ok  V.  Blann,  6  C.  21. 

Fraudulent  Conveyances,  26. 

Cook  V.  Merritt,  16  C.  212,  26  P.  176. 
Ck>rporations,  168.    Trial,  61. 

Cook  V.  People,  38  C.  614,  88  P.  467. 

(See  Williams  v.  People,  38  C.  497,  88 
P.  468.) 

Cook  v.  People,  66  C.  477,  138  P.  766. 

Criminal  Law,  98,  102,  117,  243.  Excep- 
tions, Bill  of,  7. 

Ck>ok  V.  Rice,  2  C.  131. 
Public  Lands,  46. 

Ck)ok  V.  WaUey,  1  A.  163,  27  P.  960. 
Dead  Bodies,  1.    Torts,  1. 

Cook's  Estate  v.  Fielder,  24  A.  644,  186^?. 

1109. 

Exceptions,  Bill  of,  10,  30. 

Cooke  V.  School-Dist  No.  12,  12  C.  463,  21  P. 
496,  719. 

Counties,  7.    Schools,  1. 

Cooley  Y.  Murray,  11  A  241,  62  P.  1108. 
Mortgages,  44.    Parties,  1,  29. 

Ck>ombs  T.  Parish,  6  C.  296. 

Appearance,  8.  Dismissal  and  Non^it, 
14.    Process,  4. 

Coon  V.  Duckett,  13  C.  14,  21  P.  905. 
Appeal  and  Error,  440. 

Coon  V.  Rigden,  4  C.  276. 

Appeal  and  Error,  106,  128.  Attach- 
ment, 107.  CHiattels,  1.  Evidence,  16. 
Fraud,  19.  Frauds,  Statute  of,  22. 
Husband  and  Wife,  14,  22.  Process, 
13.  Replevin,  11.  Sales,  42.  Sheriffs 
and  Constables,  85.    Trespass,  8,  6. 
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Cooper  T.  American  Cent  Ins.  Co.,  3  C.  318. 

Appeal  and  Brror,  29.  Courts,  23,  29. 
Bvldence,  16.    Judgment,  1,  2. 

Co(q>er  V.  De  Mainyille,  1  A.  16,  27  P.  86. 
Appeal  and  Brror,  161,  575. 

Cooper  y.  German  Nat.  Bank  of  Denver,  9  A. 
169,  47  P.  1041. 

Bills  and  Notes,  67,  119,  175.  Evidence, 
159.  Parties,  9,  11.  Set-Off  and  Coun- 
terclaim, 15. 

Cooper  V.  Hunter,  8  A.  101,  44  P.  944. 

Fraud,  7.  Pleading,  187.  Public  Lands, 
16,  77,  78. 

Cooper  V.  McKeen,  11  C.  41,  17  P.  97. 
Judgment,  69.    Pleading,  165. 

Cooper  V.  People,  13  C.  337,  22  P.  790. 

Constitutional  Law,  57.  Contempt,  21, 
23,  28,  38,  39.  Courts,  205.  Habeas 
Corpus,  10,  13. 

Cooper  V.  People,  13  C.  373,  22  P.  790. 

Contempt,  7.  Courts,  13,  17.  Newspa- 
per, 1. 


Cooper  V.  People,  28  C.  87,  63  P.  314. 

Bonds,  6,  7.     Clerks  of  Court,  3. 
dence,  6,  129. 


Bvi- 


Cooper  V.  Perry,  16  C.  436,  27  P.  946. 

Evidence,  135.  Set-Off  and  Counter- 
claim, 22. 

Cooper  V.  Shannon,  36  C.  98,  85  P.  175. 

Appeal  and  Error,  447.  Deeds,  38.  Wa- 
ters, 219,  246,  279,  281,  333,  336,  356, 
858,  369. 

Cooper  V.  Wood,  1  A.  101,  27  P.  884. 

Executors  and  Administrators,  43.  Wit- 
nesses, 22. 

Coors  V.  Brock,  44  C.  80,  96  P.  963. 
Trial,  86,  93,  140. 

Coors  V.  Brock,  22  A.  470,  125  P.  599. 

Appeal  and  Error,  433.  Evidence,  12. 
Master  and  Servant,  119.  Negligence, 
59.    Trial,  142. 

Coors  V.  German  Nat.  Bank,  14  C.  202,  23  P. 
328. 

Bona  Fide  Purchaser,  6.    Drafts,  1. 

Coors  V.  Reagan,  44  C.  126,  96  P.  966. 
Sales,  91,  93,  95. 

Copeland  v.  Colorado  State  Bank  of  Durango, 
13  A.  489.  59  P.  70. 

Execution,  76. 


Copeland  v.  Kilpatrick,  38  C.  208,  88  P.  472. 

Appeal  and  Error,  X18,  447.    Replevin,  8, 
33,  37. 

Copp  V.  Longstreet,  5  A.  282,  38  P.  601. 

Bills    and    Notes,    82.      Principal    and 
Agent,  66. 

Corbin  v.  Dunklee,  14  A.  337,  59  P.  842. 
Appeal  and  Error,  85,  208,  437,  478,  481. 

Corbin  v.  Phillips,  26  C.  461,  58  P.  690. 
Appeal  and  Error,  54. 

Cordilla  v.  Pueblo,  34  C.  293,  82  P.  594. 
Municipal  Corporations,  41,  47,  54,  91. 

Cornell  v.  Conine-Eaton  Lumber  Co.,  9  A. 
225,  47  P.  912. 

Mechanics'  Liens,  4,  7,  51,  62. 

Comett  V.  Smith,  15  A.  53,  60  P.  953. 
Pleading,  84,  158,  161,  167,  216. 

Comforth  v.  Maguire,  12  C.  432,  21  P.  191. 
Attachment,  9L    Damages,  30. 

Coming  V.  Ryan,  3  C.  525.  ' 

Appeal   and   Error,    25.     Judgment,   1. 
Limitation  of  Actions,  41. 

Coming  Tunnel  Co.  v.  Pell,  4  C.  184. 
Appeal  and  Error,  23.    Trial,  70. 

Coming  Tunnel  Co.  v.  Pell,  4  C.  507. 
Mines  and  Minerals,  120,  126. 

Corrigan  v.  Jones,  14  C.  311,  23  P.  913. 

Executors  and  Administrators,  3.    Wills, 
26,  27. 

Corson  v.  Neatheny,  9  C.  212. 11  P.  82. 


Contracts,  56.    Gaming,  2,  5,  8. 
2.     Pleading,  156. 


Interest, 


Cort  V.  Newman,  6  A.  154,  40  P.  242. 

Justices  of  the  Peace,  16.    Sheriffs  and 
Constables,  5. 

Corthell  v.  Mead,  19  C.  386,  35  P.  741. 

Judges,  17.     Justices  of  the  Peace,  19, 
36,  37.     Mandamus,  12. 

Cory  V.  Newton,  9  A.  181,  48  P.  156. 
Contracts,  33,  159. 

Coryell  v.  Fawcett,  54  C.  353, 130  P.  838. 
Appeal  and  Error,  317. 

Coryell  v.  Lawson,  25  A.  432,  139  P.  25. 
Damages,  22.   Execution,  77,  79. 

Costilla  County  Bank  v.  Willis,  36  C.  339,  85 
P.  423. 

Appeal  and  Error,  83,  104. 
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Cotting  Y.  Berry.  50  C.  217,  114  P.  641. 
Trusts,  29,  41. 

Coulter  V.  Bank  of  Clear  Creek  County,  18 
A.  444,  72  P.  602. 

Bills  and  Notes,  126,  159.    UmlUtlon  of 
Actions,  48.    Venue,  5. 

Coulter  V.  Board  of  Com'rs  of  Routt  County, 
9  C.  258,  11  P.  199. 

Constitutional    Law,    48.      Courts,    22. 
Jury,  14.    Statutes,  30,  31. 

Coulter  v.  Hamilton,  41  C.  168,  91  P.  1105. 

Appeal  and  Error,  522.    Exceptions,  Bill 
of,  24. 

Coulter  V.  People,  53  C.  40,  123  P.  647. 
Contempt,  23.    WiHs,  28. 

County  Com'rs  y.  Colorado  Seminary,  12  C. 
497,  21  P.  490. 

Taxation,  33,  34,  39. 

County  Commissioners  of  Pueblo  Ca  v.  Bfar- 
shall  et  al.,  11  C.  84,  16  P.  837. 

Coroners,  5. 

County  Court  of  City  and  County  of  DeuTer 
y.  Eagle  Rock  Gold  Mining  &  Reduction 
Co.,  50  C.  366,  115  P.  706. 

Appeal  and  Error,  23,  137, 139,  147,  154. 
Certiorari,  3. 

County  Court  of  Phillips  County  y.  People,  55 
C.  258,  133  P.  752. 

Certiorari,  32.  34.    Eyldence,  15.    Judg- 
ment, 67.    Trial,  6. 

County  Court  of  City  and  County  of  Denyer 
y.  Watson,  51  C.  405,  118  P.  979. 

Certiorari,  18.     Taxation,  222.     Words 
and  Phrases. 

County  Court  of  Oarfleld  County  y.  Schwarz, 
13  C.  291,  22  P.  783. 

Elections,  53.    Statutes,  102. 

County  of  Saguache  y.  Decker,  10  C.  149,  14 
P.  123. 

Health,  1.    Statutes,  76. 

County  of  Washington  y.  Murray,  45  C.  115, 
100  P.  588. 

Appeal  and  Error,  28, 110.   Attorney  and 
aient,  83.    Counties,  92. 

County  Treasurers,  In  re— House  Bill,  9  C. 
631,  21  P.  474. 

Counties,  44. 

Court  of  Appeals,  In  re-— Senate  Bill,  9  C.  623, 
21  P.  471. 

Courts,  185.    Statutes,  38. 


Court  Valhalla  No.  16,  Foresters  of  America 
y.  Olson,  14  A.  243,  59  P.  883. 

Bills  and  Notes,  50,  64,  134.  Ccmtracts, 
26.    Reformation  of  Instruments,  1. 

Counroisier  y.  Raymond,  23  C.  113,  47  P.  284. 

Assault  and  Battery,  2,  4.  Damages,  2L 
Eyldence,  42,  72,  206.    Jury,  18. 

Coyey  y.  Schiesswohl,  50  C.  68,  114  P.  292. 
Principal  and  Surety,  12, 17. 

Coyington  y.  People,  36  C.  183,  85  P.  832. 

Criminal  Law,  145,  188,  193,  194,  222. 
Homicide,  34,  79,  88,  104,  108,  118. 
Indictment  and  Information,  17.  Trial, 
129. 

Cowan  y.  Cowan,  10  C.  540,  16  P.  215. 

Appeal  and  Error,  123.  Diyoroe,  42,  46, 
47,  49,  66. 

Cowan  y.  Cowan,  16  C.  835,  26  P.  934. 

Appeal  and  Error,  111,  124,  353.  Deposi- 
tions, 24.  Diyorce,  77.  Eyldence,  49. 
64.    Exceptions,  Bill  of,  19. 

Cowan  y.  Cowan,  19  C.  315,  35  P.  547. 
Appeal  and  Error,  574. 

Cowan  y.  Hallack,  9  C.  572,  13  P.  700. 
BiUs  and  Notes,  2,  3,  45,  128. 

Cowan  y.  Howard,  51  C.  157, 116  P.  153. 
Appeal  and  Error,  447. 

Cowell  y.  Colorado  Springs  Co.,  3  C.  82. 

Appeal  and  Error,  128.  Corporations,  2, 
15,21,181.  Trial,  40, 122, 166.  Trusts, 
24,  42. 

Cowell  y.  South  Denyer  Real  Estate  Ca,  16 
A.  108,  63  P.  991. 

Action,  18.  Descent  and  Distribution,  8. 
Equity,  28.  Executors  and  Adminis- 
trators, 22,  23.  Parties,  86.  Pleading. 
265.  Remainders,  1.  Vendor  and 
Purchaser,  19.    Wills,  52. 

Cowle  y.  Means,  39  C.  1,  88  P.  486. 
Elections,  22,  25,  26.    Judges,  21. 

Cowing  y.  Cloud,  16  A.  326,  65  P.  417. 

Bills  and  Notes,  49,  106.    Mortgages,  37. 

Cowles  y.  Robinson,  11  C.  587,  19  P.  654. 
Appeal  and  Error,  480.    Partnership,  45. 

Cox  y.  Sargent,  10  A.  1,  50  P.  201. 

Appeal  and  Error,  123.    Repleyin,  43. 

Cox  4  Co.  y.  Borstadt,  49  C.  83,  111  P.  64. 

Contracts,  103.  Principal  and  Agent, 
46,  54. 
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Craddock  y.  Godding*  10  A.  116*  60  P.  369. 
Payment,  16. 

Craig  y.  A.  Leschen  4  Sons  Rope  Ca,  88  C. 
116,  87  P.  1148. 

Appeal  and  Error,  372,  661.  Corpora- 
tions, 268,  266,  267.  Pleading,  249. 
Trial,  87. 

Craig  y.  Chandler,  6  C.  648. 

Account,  Action  on,  6.  Accounting,  Ac- 
tion for,  10.  Husband  and  Wife,  10. 
Interest,  7. 

Craig  y.  Pueblo  Press  Pub.  Co.,  6  A.  208,  87 
P.  946. 

Libel  and  Slander,  18. 

Craig  y.  Smith,  10  C.  220,  16  P.  887. 

Abatement  and  Reyiyal,  6,  18.  Appeal 
and  Error,  208.    Partnership,  66. 

Craig  y.  Thompson.  10  C.  617,  16  P.  24. 

Mines  and  Minerals,  38,  69,  68,  214. 
Trial,  129. 

Craig  y.  Young,  2  C.  11. 
Appeal  and  Error,  283. 

Craig  y.  Young,  2  C.  112. 

Appeal  and  Error,  208,  896.  Bills  and 
Notes,  108.     Depositions,  17. 

Cramer  y.  Armstrong,  28  C.  496,  66  P.  889. 

Taxation,  126,  140,  141.  Vendor  ft  Pur- 
chaser, 81. 

Cramer  y.  Brasher,  16  C.  216,  26  P.  180. 
Sherilfs  and  Constables,  6. 

Cramer  y.  McDowell,  6  C.  869. 

Execution,  1.    Justices  of  the  Peace,  20. 

Cramer  y.  Marsh,  6  A.  802,  38  P.  612. 

Appeal  and  Error,  268.  Chattel  Mort- 
gages, 62.  Pledges,  6,  11.  Trover  and 
Conversion,  19. 

Cramer  y.  Oppenstein,  16  C.  496,  27  P.  718. 

Pleading,  8.  Sheriffs  and  Constables,  6, 
10,  29. 

Cramer  y.  Oppenstein,  16  C.  604,  27  P.  716. 
Execution,  44,  46.    Pleading,  46,  222. 

Crandall  y.  Sterling  Gold  Mining  Co.,  1  C. 
106. 

Descent    and     Distribution,     6.      Byl- 
,  dence,  9. 

Crandall  Iny.  Co.  y.  Ulyatt,  40  C.  86,  90  P.  69. 
Fixtures,  1. 

Crandall  Realty  ft  Securities  Co.  y.  Tanquary, 
28  A.  664,  130  P.  1084. 

Pleading,  40,  269. 


Crane  y.  Andrews,  6  C.  363. 
Evidence,  70. 

Crane  y.  Andrews,  10  C. 


,  16  P.  83L 

Appeal  and  Error,  160,.  660.  Pleading, 
88. 

Crane  y.  Chandler,  6  C.  21. 

Acknowledgment,  1.  Chattel  Mortgages, 
2,  16,  16. 

Crane  y.  Farmer,  14  C.  294,  28  P.  466. 
Appeal  and  Error,  176.    Courts,  130. 

Cranmer  y.  Kansas  Pac.  Ry.  Co.,  4  C.  96. 
Exceptions,  Bill  of,  17. 

Crary  y.  Barber,  1  C.  172. 

Appeal  and  Error,  187.  Appearance,  8, 
17.  Attachment,  40,  44,  66.  Notice,  6. 
PublicaUon,  1. 

Crater  y.  McCormick,  4  C.  196. 

Appeal  and  Error,  460.  Party  Walls,  1. 
Pleading,  29. 

Crayons  y.  Bennett,  17  C.  419,  80  P.  61. 
Appeal  and  Error,  476.    Witnesses,  78. 

Cravens  y.  Lee,  24  C.  226,  49  P.  424. 
Appeal  and  Error,  36. 

Crawfbrd  y.  Birkins,  16  A.  632,  66  P.  687. 

Appeal  and  Error,  438.  Evidence,  42, 186. 
Witnesses,  42. 

Crawford  y.  Brown,  21  C.  272,  40  P.  692. 
Appeal  and  Error,  19.    Trial,  102. 

Crawford  y.  Lamar,  9  A.  83,  47  P.  666. 
Execution,  63. 

Crawford  y.  People,  12  C.  290,  20  P.  769. 
Homicide,  87,  100,  103.    Trial,  122. 

Crawford  Clipper  Ditch  Co.  y.  Needle  Rock 
Ditch  Co.,  60  C.  176,  114  P.  666. 

Judgment,  18.    Waters,  169,  189,  191. 

Creation  of  New  Counties,  In  re— House  Bill, 
9  C.  624,  21  P.  472. 

Counties,  7.    Statutes,  70. 

Crebbin  y.  Shinn,  19  A.  3q2,  74  P.  796. 

Appeal  and  Error,  19,  111,  213.  Courts, 
178.    Mortgages,  40. 

Cree  y.  Becker,  49  C.  268,  112  P.  783. 
Witnesses,  19. 

Cree  y.  Lewis,  49  C.  186,  112  P.  326. 

Contracts,  82.    Equity,  6,  9,  40.  Frauds, 

Statute  of.  17.    Interest,  6.  Jury,  2. 

Trover  and  Conversion,  22.  Trusts, 
1,  16. 
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Creede  United  Mines  Ca  v.  Hawman,  23  A. 
126.  127  P.  924. 

Master  and  Bervant,  64,  71,  98. 

Creighton  y.  Kerr,  1  C.  609. 
Appearance,  6,  11. 

Creighton  y.  People,  36  C.  316,  83  P.  1067. 

Appeal  and  Brror,  372.  Intoxicating 
Liquors,  24,  39.  Pleading,  269.  Trial, 
76. 

Cremar  y.  People,  80  C.  863,  70  P.  416. 
Criminal  Law,  264.    Homicide,  38,  38. 

Creswell  y.  Herr,  9  A.  186,  48  P.  166. 
Appeal  and  Brror,  60,  169,  661. 

Creswell  y.  Woodside,  8  A.  614,  46  P.  842. 
Attachment,  99,  100.    Pleading,  277. 

Creswell  y.  Woodside,  16  A.  468,  63  P.  330. 
Attachment,  103.    Damages,  80. 

Crippen  y.  Comstock,  17  A.  89,  66  P.  1074. 
Mortgages,  20,  26.    Waters,  329,  838. 
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DeBord  v.  Johnson,  11  A.  402,  53,  P.  256. 
Animals,  1. 

DeBord  v.  People,  27  C.  377,  61  P.  699. 
Criminal  Law,  28. 

Decker  v.  Myles,  4  C.  668. 
Mechanics'  Liens,  63,  65. 

De  Cunto,  Barra  4  Co.  v.  Johnson,  18  A.  220, 
70  P.  956. 

Mortgages,  89,  109. 

Deep  Mining  4  Drainage  Co.  v.  Fitsgerald, 
21  C.  533.  43  P.  210. 

Damages,  39.  Master  and  Servant,  53, 
66.    Negligence,  63.    Trial,  120. 


De  Ford  v.  Howell,  23  A.  100,  127  P.  917. 

Adverse  Possession,  16,  27.     Taxation, 
174. 


De  Ford  v.  Smith, 


Adverse  Possession,  16. 
174. 


A.  78,  127  P.  453. 

Taxation,  165, 


De  Foresta  v.  Gast, 


C.  307,  38  P.  244. 

Taxation, 


Adverse  Possession,  20,  22, 
189. 


De  GrafTenried  v.  Savage,  9  A.  131,  47  P.  902. 
Licenses,  7. 

De  Guile  v.  Alexander,  4  A.  616,  36  P.  620. 
Attachment,  74.    Judgment,  113,  140. 

Deitsch  v.  Wiggins,  1  C.  299. 

Pleading,  79,  252,  263,  264,  266.  SherlflB 
and  Constables,  36.  Trespass,  6,  9,  13. 
Trial,  26. 

Deitz  V.  Central,  1  C.  323. 

Appeal  and  Error,  64.  Intoxicating 
Liquors,  30,  31.  Justices  of  the  Peace, 
1,  6, 12,  50.  Mandamus,  24.  Municipal 
Corporations,  1,  167,  188,  197.  Trial, 
168. 


Dekelt  v.  People,  44  C.  525,  99  P.  330. 

Criminal  Law,  124,  184.  216,  249. 
fants,  3. 


In- 


De  La  Mar  v.  Hurd,  4  C.  442. 

Exceptions,  Bill  of,  27.    Pleading,  265. 

De  Lappe  v.  Sullivan,  7  C.  182,  2  P.  926. 

Appeal  and  Error,  465.  Attachment,  6. 
Justices  of  the  Peace,  55.  Bfaster  and 
Servant,  14. 

De  Lappe  v.  Sullivan,  7  C.  184.  2  P.  927. 
(See  De  Lappe  v.  Sullivan,  7  C.  184,  2  P. 
927.) 

Del  Monte  Live  Stock  Co.  v.  Board  of  Ccnn're 
of  Chaffee  County,  24  A.  340, 133  P.  1048. 

Appeal  and  Error,  70,  643.  Counties,  100. 
Easements,  23.  Eminent  Dcxnain,  80. 
Injunction,  7.    Parties,  28. 

Del  Norte  v.  (see  under  Town  of  Del  N<vte 
▼.) 

De  Long  v.  Patterson,  27  C.  30,  60  P.  359. 

Appeal  and  Error,  252,  628.  (Quieting 
TlUe,  32. 

Delta  Ck)unty  v.  (see  under  Board  of  Com'rs 
of  Delta  County  v.) 

Delta  County  Land  4  Cattle  Co.  v.  Talcott.  17 
A.  316,  68  P.  986. 

Mortgages,  67.  Vendor  and  Purchaser, 
40. 
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De  Mares  t.  GUpin,  15  C.  76,  24  P.  668. 

Bona  Fide  Purchaser,  8.  Grants,  2.  Hus- 
band and  Wife,  24.  Tenancy  in  Com- 
mon, 19.    Trusts,  47. 

Demato  t.  People,  49  C.  147,  111  P.  708. 

Appeal  and  Error,  472.  Criminal  Law, 
291.  Homicide,  6,  7,  101,  108.  Jury, 
18,  22. 

De  Monoo  y.  Means,  47  C.  457, 107  P.  1107. 

Executors  and  Administrators,  88.  Part- 
nership, 74. 

Denison  y.  Jerome,  43  C.  456,  96  P.  166. 

Appeal  and  Error,  17.  Executors  and 
Administrators,  47,  48.  Parties,  22, 
29. 

Denison,  People  ex  rel.,  y.  Butler,  24  C.  401, 
51  P.  610. 
(See  People  ex  rel.  Denison  y.  Butler.) 

Dennis  GiblxHis  Const  Co.  y.  Rubidge,  26  A. 
374,  138  P.  62. 

Appeal  and  Error,  444. 

Dennison  y.  Barney,  49  C.  442,  113  P.  619. 

Appeal  and  Error,  366.  Deeds,  4,  21,  35, 
48.  Frauds,  Statute  of,  29.  Limitation 
of  Actions,  14,  86.    Pleading,  10,  25,  26. 

Denniss  y.  People,  55  C.  120,  138  P.  741. 
Criminal  Law,  249,  257. 

Denny  y.  Ashley,  12  C.  165,  20  P.  831. 

Acknowledgment,  5.  Judgment,  13. 
Process,  29. 

Denny  y.  Wilson,  24  A.  518,  185  P.  1119. 
(See  Nisbet  y.  CrisUer,  24  A.  514,  135  P. 
1119.) 

Judgment,  279.  Limitation  of  Actions, 
14.    Quieting  TiUe,  16. 

DeuYer  y.  (see  under  City  of  Denver  y.) 

Denver  y.   (see  under  City  and  County  of 
Denver  v.) 

Denver,  B.  4  W.  R.  Co.  y.  McDonongh,  54  C. 
515,  131  P.  402. 

Appeal  and  Error,  438. 

Denver  Brewing  Co.  v.  Barets,  9  A.  841,  48 
P.  834. 

Payment,  8. 

Denver  Brick  4  Mfg.  Co.  v.  McAllister,  6  C. 
261. 

Assignments,  26.  Interest,  27.  Mort- 
gages, 1.  Reformation  of  Instruments, 
1.  5,  7,  8. 

Denver  Brick  Mfg.  Co.  v.  McAllister,  6  C.  326. 
Justices  of  the  Peace,  20. 


Denver  Chamber  of  Commerce  and  Board  of 
Trade  v.  Green,  8  A.  420,  47  P.  140. 

Corporations,  77,  86.    Forfeitures,  1. 

Denver  Circle  R.  Co.  v.  Bigler,  10  C.  428,  15 
P.  726. 

(See  Denver  Circle  R.  Co.  y.  Nestor,  10 
C.  403,  15  P.  714.) 

Denver  Circle  R.  Co.  v.  aark,  10  C.  427,  15 
P.  726. 

(See  Denver  Circle  R.  Co.  v.  Nestor,  10 
C.  403, 16  P.  714.) 

Appeal  and  Error,  240. 

Denver  Circle  R.  Co.  v.  Martin,  10  C.  428,  15 
P.  726. 

(See  Denver  Circle  R.  Co.  v.  Nestor,  10 
C.  403,  15  P.  714.) 

Denver  Circle  R.  Co.  v.  Nestor,  10  C,  403,  15 
P.  714. 

Ck>urts,  104.  Denver,  49,  57.  Eminent 
Domain,  22.    Pleading,  115. 

Denver  Circle  R.  Co.  v.  Wiggins,  10  C.  426, 
15  P.  726. 

(See  Denver  Circle  R.  Co.  v.  Nestor,  10 
C.  403,  16  P.  714.) 

Denver  City  Irrigation  6  Water  Co.  v.  Bfld- 
daugh,  12  C.  434,  21  P.  665. 

Eminent  Domain,  30,  37.  Estoppel,  41. 
Judgment,  239.    Trespass,  13. 

Denver  City  R.  Ck).  v.  Denver,  2  A.  84,  30  P. 
1048. 

Appeal  and  Error,  445.  Courts,  185. 
Municipal  Corporations,  176.  Taxa- 
tion, 9. 

Denver  City  R.  Co.  v.  Denver,  21  C.  350,  41 
P.  826. 

Denver,  16,  63.    Taxation,  9. 

Denver  City  Tramway  Co.  v.  Armstrong,  21 
A.  640,  123  P.  136. 

Negligence,  29,  41,  58,  69.  New  Trial,  23. 
Trial,  lOL 

Denver  City  Tramway  Co.  v.  Brown,  57  C. 
484,  143  P.  364. 

Appeal  and  Error,  437,  477.  Evidence,  1. 
Negligence,  42.  Street  Railroads,  9, 12. 
Witnesses,  82. 

Denver  City  Tramway  Co.  v.  Brumley,  51  C. 
251,  116  P.  1051. 

Appeal  and  Error,  447,  497,  540.  Evi- 
dence, 53,  55. 

Denver  City  Tramway  Co.  v.  Carson,  21  A. 
604,  123  P.  680. 

Appeal  and  Error,  191,  438,  456.  Den- 
ver, 66.  Evidence,  11.  Jury,  26,  28. 
Negligence,  50,  52,  60.  Street  Rail- 
road8»  13, 19. 
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Denver  City  Tramway  Co.  v.  Cowan,  51  C. 
64,  116  P.  136. 

Appeal  and  Error,  461,  477.  Damages, 
51,  53,  64.  Evidenoe,  62.  Negligence, 
61,  62.    Trial,  84,  111. 

Denver  City  Tramway  Co.  v.  Gustafson,  21 
A.  478,  121  P.  1016. 

Appeal  and  Error,  397,  437.  Estoppel,  2. 
Negligence,  52,  60,  61.  Street  Rail- 
roads. 6.  9,  11,  16.    Trial,  91,  143. 

Denver  City  Tramway  Ca  v.  Oawley,  23  A. 
332,  129  P.  258. 

Evidence,  196,  209.  Pleading,  256.  Trial, 
89,  129. 

Denver  City  Tramway  Co.  v.  Hills,  50  C.  328, 
116  P.  125. 

Appeal  and  Error,  93.  Carriers,  40,  58, 
66.  Damages,  65.  Evidence,  124,  194. 
Street  Railroads,  10.  Trial,  32,  122, 
126. 

Denver  City  Tramway  Co.  v.  Kennedy,  50  C. 
418,  117  P.  167. 

Appeal  and  Error,  472.  Jury,  18.  Stat* 
utes,  94. 

Denver  City  Tramway  Ca  v.  Lomovt,  53  C. 
292,  126  P.  276. 

Witnesses,  81,  82. 

Denver  City  Tramway  Co.  v.  Martin,  44  C. 
324,  98  P.  836. 

Appeal  and  Error,  487.  Damages,  62,  64. 
Evidence,  54.  Municipal  Corporations, 
188.  Negligence,  43.  61.  Street  Rail- 
roads, 6,  8,  13,  18,  19. 

Denver  City  Tramway  Co.  v.  Nicholas,  35  C. 
462,  84  P.  813. 

Appeal  and  Error,  274,  423,  478.  Negli- 
gence, 13,  39,  46,  49,  53,  59. 

Denver  City  Tramway  Co.  v.  Owens,  20  C. 
107,  36  P.  848. 

Carriers,  59.    Trial,  119. 

Denver  City  Tramway  Co.  v.  Roberts,  43  C. 
522,  96  P.  186. 

Appeal  and  Error,  226,  243.  Damages, 
60. 


Denver  City  Tramway  Co.  v.  Wright,  47  C. 
366,  107  P.  1074. 

Appeal  and  Error,  274,  458.  Carriers, 
67.  Judgment,  72.  Negligence,  23,  59. 
Pleading,  251.    Street  Railroads,  9,  13. 

Denver  Consol.  Electric  Co.  v.  Lawrence,  31 
C.  301,  73  P.  39. 

Appeal  and  Error,  441.  Contracts,  59. 
Electricity,  1,  3.  Negligence,  44,  49, 
63.    Trial,  116,  129. 


Denver  Consol.  Electric  Co.  v.  Simpson,  21  C. 
371.  41  P.  499. 

Electricity,  2.  Negligence,  7,  10,  51. 
Trial,  169. 

Denver  Consol.  Electric  Co.  v.  Walters,  39  C. 
301,  89  P.  815. 

Appeal  and  Error,  487,  509.  Electricity, 
1,  8,  4.  Evidence,  197.  Master  and 
Servant,  89.  Negligence,  49,  59,  62. 
Pleading,  252.    Trial,  112. 

Denver  Consol.  Electric  Co.  v.  Walters,  39  C 
318,  89  P.  820. 

(See  Denver  Consol.  Electric  Co.  v.  Wal- 
ters, 39  C.  301,  89  P.  815.) 

Denver  Consol.  Tramway  Co.  v.  Riley,  14  A. 
132,  59  P.  476. 

Appeal  and  Error,  253,  465.  Damages, 
62.  Husband  and  Wife,  25,  26.  Judg- 
ment, 187,  235. 

Denver  Consol.  Tramway  Co.  v.  Rush,  19  A. 
70,  73  P.  664. 

Appeal  and  Error,  498.  Carriers,  66. 
Negligence,  59.    Trial,  129. 

Denver  Dry  Goods  Co.  v.  Martlne,  12  A.  299, 
55  P.  743. 

Appeal  and  Error,  85,  448,  495. 

Denver  Engineering  Works  Co.  v.  Newman, 
43  C.  417,  96  P.  175. 

Apprentices,  1,  2. 

Denver  Engineers'  Supply  Co.,  People  ex  re!.. 
V.  District  Court  of  City  and  County  of 
Denver,  33  C.  416,  80  P.  1069. 

(See  People  ex  rel.  Denver  Engineers' 
Supply  Co.  V.  District  Court  of  City 
and  County  of  Denver.) 

Denver  Flre-Brick  Co.  v.  Piatt,  11  C.  509,  19 
P.  536. 

Trial,  177.    Work  and  Labor,  10. 

Denver  Fire  Ins.  Co.  v.  McClelland,  9  C.  11, 
9  P.  771. 

Corporations,  183,  217,  225.  Estoppel,  41. 
Insurance,  32,  53. 

Denver  Hardware  Co.  v.  Croke,  4  A.  530,  36 
P.  624. 

Appeal  and  Error,  458.  Mechanics' 
Liens,  36. 

Denver  Jobbers'  Ass'n  v.  People,  21  A.  826, 
122  P.  404. 

Attorney  General,  4.  Common  Law,  3. 
Conspiracy,  7.  Constitutional  Law,  54. 
Courts,  51,  65.  Criminal  Law,  1.  In- 
dictment and  Information,  8.  Monop- 
olies, 1,  3. 

Denver  Jobbers'  Ass'n  v.  Rumsey,  18  A.  320, 
71  P.  1001. 

Attachment,  73.  Fraudulent  Convey- 
ances, 11. 
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Denver  Land  &  Security  Ck>.  y.  Rosenfeld 
Const.  Co.,  19  C.  639.  36  P.  146. 

Damages,  32. 

Denver  Life  Ins.  Co.  v.  Bucknum,  18  A.  209, 
70  P.  1092. 

Judgment,  14. 

Denver  Life  Ins.  Co.  v.  Crane,  19  A.  191,  73 
P.  875. 

Insurance,  52,  54,  61,  78,  92,  98. 

Denver  Life  Ins.  Co.  v.  Price,  18  A.  80,  69  P. 
313. 

Appeal  and  Error,  448.  Insurance,  92» 
96. 

Denver  Live  Stock  Commission  Co.  v.  Parks, 
41  C.  164,  91  P.  1110. 

Justices  of  the  Peace,  39.    Replevin,  8. 

Denver  Machinery  Co.  v.  Merchants'  Pub.  Co., 
4  A.  146,  35  P.  192. 

Appeal  and  Error,  216.    Trial,  103,  129. 

Denver,  N.  W.  &  P.  R.  Co.  v.  Howe,  49  C.  266, 
112  P.  779. 

Appeal  and  Error,  495.  Costs,  35.  Emi- 
nent Domain,  18,  32,  50,  62,  64,  66,  71, 
76.    Estoppel,  3.    Trial,  129,  143. 

Denver  Omnibus  ft  Cab  Co.  v.  Gast,  54  C. 
17,  129  P.  233. 

Carriers,  79.  Evidence,  142.  Judgment, 
85.  Pleading,  26,  67,  182,  246.  Torts, 
10. 

Denver  Omnibus  ft  Cab  Co.  v.  J.  R.  Ward 
Auction  Co.,  47  C.  446.  107  P.  1073. 

Trial,  175. 

Denver  Onmibus  ft  Cab  Co.  v.  Madigan,  21  A. 
131,  120  P.  1044. 

Livery  Stable  Keepers,  1.    Trial,  129. 

Denver  Omnibus  ft  Cab  Co.  v.  Mills,  21  A. 
582,  122  P.  798. 

Courts.  42.  Master  and  Servant.  17.  Ill, 
118.  Municipal  Corporations,  198,  214. 
Negligence,  5,  59. 

Denver  Power  ft  Irrigation  Co.  v.  Denver  ft 
R.  G.  R.  Co.,  30  C.  204,  69  P.  568. 


Eminent  Domain,  3,  11, 12, ; 
64.  74.    Waters,  378. 


9,  44,  49, 


Denver  Pressed  Brick  Co.  v.  Le  Fevre,  26  A. 
304,  138  P.  434. 

Contracts.  26. 

Denver  Pressed  Brick  Co.  v.  Young,  49  C. 
498.  113  P.  499. 

Appeal  and  Error.  447.     Corporations, 
195.    Interest.  21.    Sales,  41,  75. 

Denver  Public  Warehouse  Co.  v.  Holloway, 
34  C.  432,  83  P.  131. 

X4bel  and  Slander,  7,  9,  17. 


Denver  Public  Warehouse  Co.  v.  Munger,  20 ' 
A.  66,  77  P.  5. 

ApiJeal  and  Error.  463,  495.  Contracts. 
88.  Damages,  63.  Negligence,  9. 
Warehousemen,  2,  3. 

Denver,  S.  P.  ft  P.  R.  Co.  v.  C<mway,  8  C.  1, 
6  P.  142. 

Corporations,  218.  Interest.  1.  Negli- 
gence. 49.  Principal  and  Agent.  72. 
Trial,  97.  116. 

Denver.  S.  P.  ft  P.  R.  Co.  v.  DriscoU,  12  C.  620, 
21  P.  708. 

Jury,  19,  28.    Master  and  Servant,  56. 

Denver,  S.  P.  ft  P.  R.  Co.  v.  Frame,  6  C.  382. 
Damages,  61.    Replevin,  4^ 

Denver.  S.  P.  ft  P.  R.  Co.  v.  Harp,  6  C.  420. 
Tender,  7. 

Denver.  S.  P.  ft  P.  R.  Co.  v.  Moynahan,  8  C. 
56,  5  P.  811. 

Interest,  10.    Jury,  20,  28. 

Denver,  S.  P.  ft  P.  R.  Co.  v.  Pickard,  8  C.  163, 
6  P.  149. 

Carriers.  40.  72.  Negligence.  67.  Trial. 
69. 

Denver.  S.  P.  ft  P.  R.  Co.  v.  Reed,  6  C.  830. 
Appeal  and  Error,  617. 

Denver.  S.  P.  ft  P.  R.  Co.  v.  Riley,  7  C.  494,  4 
P.  785. 

Contracts,  148,  15L 

Denver,  S.  P.  ft  P.  R.  Co.  v.  Roberts,  6  C.  333. 
Carriers,  79.    Justices  of  the  Peace,  26. 

Denver.  S.  P.  ft  P.  R.  Co.  v.  Wilson.  12  C.  20. 
20  P.  340. 

Death,  9.  Evidence.  195.  Master  and 
Servant.  97.  Negligence,  59.  Rail- 
roads, 84. 

Denver.  S.  P.  ft  P.  R.  Co.  v.  Woodward.  4  C.  1. 

Appeal  and  Error.  99.  529.  Carriers.  44, 
66.  Death,  11.  21.  Evidence.  4.  90. 
Executors  and  Administrators.  5,  6. 
Pleading,  95.    Process,  9. 

Denver,  S.  P.  ft  P.  R.  Co.  v.  Woodward,  4  C. 
162. 

Constitutional  Law,  68.  Death,  21.  Stat- 
utes, 135, 138. 

« 
Denver  Tramway  Co.  v.  Cloud,  6  A.  445,  40 
P.  779. 

Action,  14,  21.    Damages,  21.    Pleading, 


Denver  Tramway  Co.  v.  Crumbaugh,  23  C. 
363,  48  P.  503. 

Master  and  Servant,  17,  23,  54.    Trial, 
125. 
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Denver  Tramway  Co.  y.  Lassasso,  22  C.  444, 
45  P.  409. 

Pleading,  273.    THal,  115.  123,  125. 

Denver  Tramway  Co.  v.  Londoner,  20  C.  150, 
37  P.  723. 

Street  Railroads,  2. 

Denver  Tramway  Co.  v.  Nesbit,  22  C.  408,  46 
P.  405. 

Master  and  Servant,  23,  61. 

Denver  Tramway  Co.  v.  O'Brien,  8  A.  74,  44 
P.  766. 

Master  and  Servant,  23,  48,  61,  70. 

Denver  Tramway  Co.  v.  Owens,  20  C.  107,  86 
P.  848. 

Appeal  and  Error,  493.  Evidence,  46, 
217.  New  Trial,  14.  Witnesses,  31, 
32,  81. 

Denver  Tramway  Co.  v.  Reed,  4  A.  500,  36  P. 
557. 

Appeal  and  Error,  493.    Carriers,  44,  46, 

74. 

Denver  Tramway  Co.  v.  Reid,  22  C.  349,  45 
P.  378. 

Appeal  and  Error,  480.  Carriers,  48,  59, 
69.    Negligence,  7. 

Denver  Tramway  Co.  v.  Reid,  4  A.  53,  35  P. 


Appeal  and  Error,  873,  457.  Carriers, 
48,  66.  Evidence,  196.  Negligenoe, 
40,  59.    Witnesses,  46. 

Denver  Transfer  Co.  v.  Swem,  8  C.  Ill,  5  P. 
836.    Use  of  Occupation,  1. 

Denver,  T.  &  Ft.  W.  R.  Co.  v.  Dotson,  20  C. 
304,  38  P.  322. 

Damages,  28.     Waters,  4,  27,  57. 

Denver,  T.  &  Ft.  W.  R.  Co.  v.  Pulaski  Irrigat- 
ing Ditch  Co.,  19  C.  367,  35  P.  910. 
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Minerals,  101,  102.    Pleading,  276. 

Desch  v.  Desch,  55  C.  79,  182  P.  60. 

Divorce,  69,  73,  74.    Parent  and  Child,  6. 

Des  Moines  Life  Ass'n  of  Des  Moines,  Iowa, 
V.  Owen,  10  A.  131,  50  P.  210. 

Contracts,  78,  165.    Insurance,  93. 

Des  Moines  Life  Ass'n  of  Des  Moines,  Iowa, 

V.  Owen.  16  A.  60,  63  P.  781. 

* 

Appeal  and  Error,  499.  Insurance,  98. 
Trial,  64,  91. 


Dessauer  v.  Koppin,  3  A.  115, 
Judgment,  90. 


P.  182. 


Desserich  v.  Merle  ft  Heaney  Mfg.  Co.,  48  C. 
370,  109  P.  949. 

Appeal  and  Error,  266.     Corporations, 


De  Stafford  v.  Gartley,  15  C.  32,  24  P.  580. 
Animals,  3.    Attachment,  29. 

De  St  Aubin  v.  Marshall  Field  ft  Co.  27  C. 
414,  62  P.  199. 

Appeal  and  Error,  497.  Contracts,  138. 
Evidence,  77,  165.  Replevin,  4,  24. 
Trial,  20,  62,  86,  91,  129,  139. 

De  St.  Aubin  v.  Turley,  34  C.  363,  82  P.  944. 
Appeal  and  Error,  448. 

De  Temple  v.  Mitchell,  15  A.  127,  61  P.  434. 
Partnership,  15. 

Deutsch  V.  Baxter,  9  A.  58,  47  P.  405. 
Brokers,  30.    Pleading,  261. 

Deutsch  V.  Rohlfing,  22  A.  543,  126  P.  1123. 

Fraudulent  Conveyances,  6.  Husband 
and  Wife,  21.  Pleading,  165,  224,  230, 
276.    Wills,  46. 


Dover  v.  Mortragon,  4  C.  255. 
Justices  of  the  Peace,  42. 

De  Votie  v.  McGerr,  14  C.  577,  23  P.  980. 

Appeal  and  Error,  342.  Constitutional 
Law,  30.    Courts,  38,  52,  173. 

De  Votie  v.  McGerr,  15  C.  467,  24  F.  923. 

Estoppel,  50.  Frauds,  21.  Husband  and 
Wife,  23.    Trial,  12L 

De  Walt  V.  Hartzell,  7  C.  601,  4  P.  1201. 

Frauds,  Statute  ot  4.  Pleading,  156. 
Trial,  122.    Venue,  18. 

De  Wein  v.  Osbom,  12  C.  407,  21  P.  189. 

Bills  and  Notes,  2.  Pleading,  77.  Venue. 
13,  19. 

Deweese  v.  Brown,  55  C.  430,  135  P.  800. 
Brokers,  24. 

De  Witt  V.  Williams,  47  C.  475. 107  P.  1080. 
Appeal  and  Error,  448.   Sales,  69. 

DeWoody  v.  Ouertin,  13  A.  517.  58  P.  794. 
Appeal  and  Error,  478.    Judgment.  82. 

Dexter  v.  Collins,  21  C.  455,  42  P.  664. 

Brokers,  33.  Evidence,  43,  76.  Frauds. 
Statute  of,  28.    Interest,  1. 10. 

Diamond  Rubber  Co.  v.  Harryman,  41  C.  415. 
92  P.  922. 

Appeal  and  Error,  479,  497.  Damages. 
11,53,55,62.  Evidence,  42.  Municipal 
Corporations,  251,  253,  257.  Negli- 
gence, 54,  56.  Pleading,  269.  Trial. 
89. 

Diamond   Tunnel   Gold   and    Silver   Co.  ▼. 
Faulkner,  17  C.  9,  28  P.  472. 

Appeal  and  Error,  311.  Exceptions. 
Bill  of,  22,  24. 

Diamcmd  Tunnel  Gold  and  Silver  Min.  Co.  v. 
Faulkner,  14  C.  438,  24  P.  548. 

Appeal  and  Error,  50,  329. 

Dickey  v.  Dickey,  8  A.  141,  45  P.  228. 

Appeal  and  Error,  492.  Executors  and 
Administrators,  37,  47.    Trial,  75. 

Dickinson  v.  Dickinson,  46  C.  351. 104  P.  414. 
Appeal  and  Error,  21,  28. 

Dickinson  v.  Dickinson,  50  C.  232, 114  P.  652. 

Appeal  and  Error,  530.  Husband  and 
Wife,  4.    Judgment,  14. 

Dickson  V.  First  Nat.  Bank,  11  A.  154,  52  P. 
745. 

Appeal  and  £2rror,  534,  545,  551.  Plead- 
ing, 168. 
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Dickinson  y.  Freed,  24  C.  483,  52  P.  209. 
Appeal  and  Error,  341. 


Dickinson  y.  Freed,  25  C. 
Elections,  27,  35. 


2,  56  P.  812. 


Dickson  y.  Mottat,  5  C.  114. 

Appeal  and  Error,  482.  Landlord  and 
Tenant,  2. 

Dickson  y.  Newhouse,  34  C.  228,  82  P.  537. 
Master  and  Senrant,  64. 

Diebold  Safe  ft  Lock  Co.  y.  Luqneer,  4  A.  430, 
36  P.  65. 

Appeal  and  Error,  433. 

Die  GroBS-Loge  Des  Ordens  Der  Hermanns- 
Soehne  Im  Staate  Colorado  y.  Wolfer,  42 
C.  393,  94  P.  329. 
(See  Hermanns-Soehne  y.  Wolfer.) 

Diez  y.  Hartbauer,  46  C.  599,  105  P.  868. 
Waters,  91. 

DUl  y.  People,  19  C.  469,  36  P.  229. 

Criminal  Law,  29.  Jury,  18.  Perjury,  7. 
Witnesses,  9. 

DUlon  y.  Rand,  15  C.  372,  25  P.  185. 

Affldayits,  3.  Attorney  and  Client,  58, 
60.    Judgment,  41. 

Dillulo  y.  People,  56  C.  339,  138  P.  83. 

Homicide,  1.  Indictment  and  Informa- 
tion, 30. 

Dimpfel  y.  Beam,  41  C.  25,  91  P.  1107. 

Adyerse  Possession,  15.  Quieting  Title, 
9.  Set-Off  and  Counterclaim,  6.  Stat- 
utes, 72.    Taxation,  163,  198,  204. 

Ding  y.  Kennedy,  7  A.  72,  41  P.  1112. 
(See  Look  Ding  y.  Kennedy.) 

Dingle  y.  Swain,  15  C.  120,  24  P.  876. 
Appeal  and  Error,  202,  289,  372. 

Dingle  y.  Trask,  7  A.  16,  42  P.  186. 
Contracts,  51.    Fraud,  2. 

Dingwall  y.  Board  of  Com'rs  of  Weld  County, 
19  C.  415,  36  P.  148. 

Appeal  and  Error,  444.    Highways,  10. 

Disbarment  of  Walkey,  In  re,  26  C.  161,  56 
P.  576. 

(See  Walkey,  In  re.) 

District  Attorneys,  In  re  Senate  Bill  No.  65, 
12  C.  466,  21  P.  478. 

(See  Constitutionality  of  Senate  Bill  No. 
65,  In  re.) 

District  Court  of  El  Paso  (bounty,  In  re,  12 
C.  359,  21  P.  485. 
(See  House  Resolution  Relating  to  House 
Bill  No.  218,  In  re.) 


Ditto  y.  Jackson,  3  A.  281,  33  P.  81. 
Mechanics'  Liens,  25,  68. 

Diyide  Canal  -&  Reservoir  Co.  y.  Tenney,  57 
C.  14,  139  P.  1110. 

Contracts,  178.    Waters,  347. 

Diz,  People  ex  rel.,  y.  Kerwin,  10  A.  472,  51 
P.  530. 

(See  People  ex  rel.  Dix  y.  Kerwin.) 

Elections,  6,  20. 

Dixon  y.  People,  53  C.  527,  127  P.  930. 

C(Histitutional  Law,  14.  Counties,  30. 
Denyer,  15.    Judges,  4. 

Doane  y.  Glenn,  1  C.  417. 
Appeal  and  Error,  23,  25. 

Doane  v.  Glenn,  1  C.  454. 

Appeal  and  Error,  241.  Exceptions,  Bill 
of,  29. 

Doane  y.  Glenn,  1  C.  495. 

Attachment,  45,  92.  Depositions,  18,  24. 
Eyidence,  22,  24,  53,  70,  118,  120. 
Names,  3.    Words  and  Phrases. 

Dobbins  y.  Colorado  ft  S.  R.  Co.,  19  A.  257, 
75  P.  156. 

Taxation,  109, 122. 

Dobbins  y.  Graer,  50  C.  10,  114  P.  303. 

Contracts,  94, 101.  Evidence,  48.  Money 
Paid,  1,  2.    New  Trial,  14. 

Dockstader  y.  Pec^le,  43  C.  437,  97  P.  254. 
Criminal  Law,  52,  159,  228. 

Dodge  y.  Chambers,  43  C.  366,  96  P.  178. 

Mines  and  Minerals,  269,  270.  Pleading, 
29,  181,  246. 

Dodge  y.  Millett,  23  A.  64,  127  P.  247. 
Quieting  Title,  20. 

Doe  y.  People,  51  C.  323,  117  P.  150. 
(See  Trozzo  v.  Peopla) 

Doherty,  In  re,  37  C.  422,  86  P.  224. 

(See  Stidger,  In  re,  37  C.  407,  86  P.  219.) 

Doherty  y.  Doe,  18  C.  456,  33  P.  165. 

C(Hitracts,  27,  32.  Frauds,  Statute  of, 
12,  27. 

Doherty  y.  Healy,  36  C.  460,  86  P.  323. 

Appeal  and  Error,  447.    Depositions,  2. 

Doherty  y.  Morris,  11  C.  12,  16  P.  911. 
Mines  and  Minerals,  82,  192. 

Doherty  y.  Monris,  17  C.  105,  28  P.  85. 

Appeal  and  Error,  438,  509.  Mines  and 
Minerals,   75.     Trial,  141,  143.     Wit- 

5.71. 
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Dolan  y.  John  Douglas'  Co.,  4  A.  280,  85  P. 
670. 

Ck>ntract8,  139.    Sales,  60. 
Dolan  y.  Paradioe,  4  A.  314,  35  P.  987. 


Appeal  and  Error,  359,  458. 
and  Usages,  4.    Sales,  20,  7L 


Customs 


Doland  y.  Grand  Valley  Irr.  Co.,  28  C.  150, 
63  P.  300. 

Appeal  and  Error,  79.     Byidence,  187. 
Principal  and  Agent,  24. 

Dole  y.  Bank  of  Akron,  8  A.  127,  45  ^.  226. 
Chattel  Mortgages,  43. 

Doll  y.  Olfford,  13  A.  67,  56  P.  676. 

Accounting,  Action  for,  10.    Trusts,  18, 
43,  49. 

DM  y.  McEUen,  21  A.  7,  121  P.  149. 

Appeal  and  Error,  186.     Eyidence,  15. 
Waters,  178, 183, 186,  205. 

Doll  y.  Slaughter,  39  C.  51,  88  P.  848. 
Dismissal  and  Nonsuit,  1,  4. 

Doll  y.  Stewart,  30  C.  320,  70  P.  326. 

Continuance,  2,  17.    Criminal  Law,  114. 
Public  Lands,  78,  80.    Venue,  13, 15,  21. 

Dolores  No.  2  Land  ft  Canal  Co.  y.  Hartman, 
17  C.  138,  29  P.  878. 

Eminent  Domain,  18,  46,  71. 

Dolph,  In  re,  17  C.  35,  28  P.  470. 

Constitutional  Law,  93,  94.    Indictment 
and  Information,  1,  5. 

Dcxnke  y.  Denyer  ft  S.  F.  R.  Co.,  11  C.  247, 
17  P.  777. 

(See  Denyer  ft  S.  F.  R.  Co.  y.  Domke.) 

Donahue  y.  Morgan,  24  C.  389,  50  P.  1038. 
Municipal  Corporations,  15.  Waters,  406. 

Donald  y.  Bradt,  15  A  414,  62  P.  580. 
Judgment,  131.    Process,  8,  28. 

Donaldson  y.  People,  33  C.  333,  80  P.  906. 
Rape,  6,  7,  10. 

Donley  y.  Bailey,  48  C.  373, 110  P.  65. 

Appeal  and  Error,  294.     Eyidence,  51, 


110,  113. 
125. 


Interest,  7,  9,  21.    Trial,  66, 


Donoyan  y.  Gathe,  3  A.  151,  32  P.  436. 
Fraudulent  Conyeyances,  20. 

Doom  y.  Sherwin,  20  C.  234,  38  P.  56. 

Bills  and  Notes,  56,  60.    Eyidence,  159. 

Dorr  y.  Hammond,  7  C.  79,  1  P.  693. ' 

Appeal   and   Error,  450.     Waters,   185, 
366. 


Dorsett  y.  Crew,  1  C.  18. 

Judgment,  13.    Process,  12.    TrlaL  101. 
161. 

Dorsey  y.  Armor,  10  A.  255,  50  P.  726. 

Costs,  11.    Eyidence,  159.    Injunction,  14. 
Doss  y.  Craig,  1  a  177. 

Forcible  Entry  and  Detainer,  9. 

Doss  y.  Steyens,  13  A.  535,  59  P.  67. 

Aifpeal  and  Error,  391.    Executors  and 
Administrators,  76. 

Doty  y.  Heiser,  48  C.  490,  111  P.  67. 

Appeal  and  Error,  54,  67,  437,  497.    Trial, 
108. 

Doty  y.  Irwin-PhiUIps  Co.,  15  A  96,  61  P. 
188. 


BiUs  and  Notes,  129,  157. 
75. 


Partnershiii, 


Dougherty  y.  People,  1  C.  514. 

AborUon,  1,  2.  3,  4.    Trial,  129. 

Dougherty  y.  Seymour,  16  C.  289,  26  P.  823. 

Disorderly  Houses,  1.  Landlord  and  Ten- 
ant, 9. 

Dowling  y.  Dowling,  2  A.  28,  30  P.  50. 

Descent  and  Distribution,  10.    Estoppel. 
1.    Judgment,  255. 

Downey  y.  Colorado  Fuel  ft  Iron  Co.,  48  a 
27.  108  P.  972. 

Pleading,  140. 

Downey  y.  Twin  Laked  Land  ft  Water  Co, 
41  C.  385,  92  P.  946. 

Waters,  254,  255. 

Downing  y.  Agricultural  Ditch  Co.,  20  C.  546, 
39  P.  336. 

Pleading,  6,  11,  22.    Waters,  290. 

Downing  y.  Brown,  3  C.  571. 

Forgery,  3.    Libel  and  Slander,  18,  19, 
20.    Trial,  86. 

Downing  y.  Ernst,  40  C.  137,  92  P.  230. 

Appeal  and  Error,  282,  398,  401,  447,  502. 
Trial,  178. 

Downing  y.  Florer,  4  C.  209. 
Justices  of  the  Peace,  43. 

Downing  y.  Haas,  33  C.  344,  81  P.  33. 
Pleading,  139.    Quieting  TiUe,  9. 

Downing  y.  Hewlett,  6  A.  291,  40  P.  605. 
Appeal  and  Error,  459.    Eyidence,  128. 

Downing  y.  More,  12  C.  316,  20  P.  766. 
Eminent  Domain,  13.    Waters,  151. 


Digitized  by 


Google 


4289 


TABLE  OP  CASES 


4290 


Downing  v.  Tipton,  48  C.  S64,  110  P.  70. 

Appeal  and  Error,  289,  437,  496.    Justices 
o^  the  Peace,  50.    Trial,  125. 

Downing  Iny.  Co.  y.  Coolldge,  46  C.  345,  104 
P.  892. 

Brokers,  5.    Specific  Performance,  8. 

Downing  North  Denver  Land  Ck>.  t.  Bums, 
80  C.  283,  70  P.  413. 

Appeal  and  Error,  380,  453.     Pleading, 
90,  244. 

Doyle,  In  re,  26  C.  52,  55  P.  1080. 
Habeas  Corpus,  19. 

Doyle  y.  Herod,  9  A.  257,  47  P.  846. 
Execution,  20,  34. 

Doyle  y.  Naughton,  55  C.  512,  136  P.  73. 
Descent  and  Distribution,  7. 

Doyle  y.  Nesting,  37  C.  522,  88  P.  862. 

f 
Appeal  and  Error,  92.    Assignments,  32. 
Evidence,  161.    Guaranty,  3,  5.    Inter- 
est, 24.    Set-Ofl  and  Counterclaim,  17. 
Trtal,  80. 

Doyle  y.  Nichols,  15  A.  458,  63  P.  128. 
Guaranty,  4. 

Doienback  y.  Raymer,  13  C.  451,  22  P.  787. 
New  Trial,  11.    Trial,  119,  129,  142. 

Drach  y.  Isola,  48  C.  134,  109  P.  748. 

Judgment,  18,  20.    Waters,  189,  191, 196. 

Drake  y.  Ayanzlnl,  20  C.  104,  36  P.  846. 

Attachment,  83.     Set-Ofl  and  Counter- 
claim, 19. 

Drake  y.  Gilpin  County  Bfln.  Co.,  16  C.  231, 
27  P.  708. 

Equity,  17.    Escrows,  8. 

Drake  y.  Justice  Gold  Mln.  Co.,  32  C.  259,  75 
P.  912. 

Appeal  and  Error,  95,  99, 108,  434.  Trial, 
172. 

Drake  y.  Pueblo  Nat.  Bank,  44  C.  49,  96  P. 
999. 

Ccmtracts,  7,  33.    Pleading,  59.    Pledges, 
10,  14. 

Drake  y.  Root,  2  C.  685. 

Appeal    and    Error,    282.      Deeds,  46. 

Ejectment,     15,     18.      Estoppel,  10. 

Homestead,    4,     8.      Mortgages,  30. 
Trial,  159. 

Drennon  y.  Ross,  2  A.  181,  29  P.  1041. 

Bills  and  Notes,  6,  84.    Garnishment,  20. 


Drescher  y.  Fulham,  11  A.  62,  52  P.  685. 

BUls  and  Notes,  44,  165.  Contracts,  33. 
Corporations,  188.  Principal  and 
Surety,  23. 

Drummond  y.  Carson,  4  C.  13. 
Evidence,  155. 

Drummond  v.  Long,  9  C.  538,  13  P.  548. 
Mines  and  Minerals,  56,  58,  59. 

Dubois  v.  Bowles,  30  C.  44,  69  P.  1067. 

Accounting,  Action  for,  4.  Action,  24, 
25.  Mortgages,  15,  33,  99,  114,  116, 
119.    Pleading,  268.    Trusts,  27,  83. 

Dubois  v.  Bowles,  55  C.  312,  134  P.  112. 

Appeal  and  Error,  415,  467,  508,  511,  527, 
551.    Mortgages,  30. 

DuBols  v.  aark,  12  A.  220,  55  P.  750. 
Judgment,  13,  136,  139.    Process,  38. 

Du  Bois  y.  First  Nat  Bank,  43  C.  400,  96  P. 
169. 

Divorce,  60.  Fraudulent  Conveyances, 
45,  53.  Limitation  of  Actions,  43,  58. 
Mortgages,  4,  113.    Pleading,  234. 

Dubois  v.  People,  26  C.  165,  57  P.  187. 
Appeal  and  Error,  235. 

Du  Bols,  People  ex  rel.,  v.  District  Court  of 

Arapahoe  County,  32  C.  166,  75  P.  390. 
Appeal  and  Error,  551.    Mandamus,  14. 

Ducey  v.  Patterson,  29  C.  290,  68  P.  239. 
Courts,  140. 

Ducey  v.  Patterson,  37  C.  216,  86  P.  109. 

Appeal  and  Error,  348.  Constitutional 
Law,  69.  Courts,  125.  Judgment,  266, 
269.    Statutes,  135. 

Ducket  v.  Prtce,  7  C.  84,  1  P.  228. 
Injunction,  48. 

Dufer  y.  Hayden,  12  C.  196,  20  P.  617. 
Replevin,  10. 

Duff  v.  Beckwlth,  28  C.  71,  62  P.  838. 

(See  Phillips  v.  Curley.  28  C.  34,  62  P. 
837.) 

.     Elections,  16,  27. 

DuAeld  v.  Denver  ft  R.  G.  R.  Co.,  5  A.  25,  36 
R  622. 

Pleading,  94.    R^levln,  15. 

Duffy  v.  Wilson,  44  C.  340,  98  P.  826. 
Pleading,  264.    Replevin,  87. 

Duggan  v.  Bliss,  4  C.  223. 

Assignments  for  Benefit  of  Creditors,  26. ' 


Maxims,  1. 


Digitized  by 


Google 


4291 


TABLE  OP  CASES 


4292 


Duggan  y.  Colorado  Mortgage  ft  Investmeat 
Co.,  11  C.  113.  17  P.  105. 

Corporations,  12,  16. 

Duggan  y.  McCullough,  27  C.  43,  59  P.  748. 
Eyidence,  8L    Taxation,  68,  84,  186,  196. 

Dnlmaine  y.  Reed  Bldg.  Co.,  46  C.  469,  104 
P.  1038. 

Forcible  Entry  and  Detainer,  18.    Land- 
lord and  Tenant,  50,  51. 

bumars  y.  Denyer,  16  A.  375,  65  P.  580. 

Equity,  11.    Municipal  Corporations,  48, 
131,  156. 

Duncan  y.  Borden,  13  A.  481,  59  P.  60. 

Appeal  and   Error,   439.     Brokers,   10. 
Quantum  Meruit,  1.    Trial,  118,  129. 

Duncan  y.  Burchinell,  14  A.  471,  61  P.  61. 
Sheriffs  and  Constables,  23,  31,  38. 

Duncan  y.  Capehart,  40  C.  446,  90  P.  1033. 
Brokers,  8.    Judgment,  84. 

Duncan  y.  Eagle  Rock  Gold  Mining  ft  Reduc- 
tion Co.,  48  C.  569,  111  P.  588. 

Corporations,   7.     Mines  and  Minerals, 
56,  76,  85,  205,  207. 

Duncan  y.  Fulton,  15  A.  140,  61  P.  244. 

Mines  and  Minerals,  53,  59,  63,  67,  69. 
Statutes,  128. 

Duncan  y.  Thomas,  17  A.  522,  69  P.  310. 
Appeal  and  Error,  156,  257,  562,  568. 

Duncan  y.  Thomas,  17  A.  525,  69  P.  1125. 
(See  Duncan  y.  Thomas,  17  A.  522,  69 
P.  310.) 

Duncan  y.  Whedbee,  4  C.  143. 

Appeal  and  Error,  523.    Jury,  7.    Plead- 
ing, 34,  260. 

Dunkle  y.  French,  51  C.  170,  116  P.  1039. 
Appeal  and  Error,  255,  542.    Courts,  94. 

Dunklee  y.  Rose,  12  A.  420,  56  P.  348. 
Creditors'  Suit,  7. 

Dunklee  y.  Rose,  12  A.  423,  56  P.  349. 
Estoppel,  25. 

Dunn  y.  Dunn,  3  C.  510. 


Coyenants,  2. 
54. 


Eyidence,  13.    Pleading, 


Dunn  y.  Ghost,  5  C.  134. 

Bills  and  Notes,  52,  68,  80,  92,  133,  162. 
Eyidence,  159. 

Dunn  y.  People,  4  €.  126. 
Forgery,  4,  5. 


Dunne  y.  Stotesbury,  16  C.  89,  26  P.  333. 

Equity,  19,  24.  Injuncticm,  37.  Inter- 
yention,  1.    Ldmitation  of  Actions,  17. 

Dunning  y.  Thomas,  10  C  84, 14  P.  49. 
Contracts,  11. 

Dunton  y.  Montoyo,  1  C.  99. 

Appeal  and  Error,  541.    Pleading,  2. 

Dunton  y.  People,  36  C.  128,  87  P.  540. 

Appeal  and  Error,  463.  Municipal  Cor- 
porations, 61.  Quo  Warranto^  19. 
Statutes,  77. 

Duquesne  Gold  Min.  Co.  y.  Glaser,  46  0.  186, 
103  P.  299. 

Corporations,  94,  95,  96. 

Durango  y. 

(See  under  City  of  Durango  y.) 

Durango  y. 

(See  under  Town  of  Durango  y.) 

Durkee  y.  Conklin,  13  A.  313,  57  P.  486. 

Appeal  and  EJrror,  373,  440,  499.  Bills 
and  Notes,  13,  14.  Frauds,  Statute  ot 
2.    Parties,  35.    Pleading,  178. 

Durkee  y.  Jones,  27  C.  159,  60  P.  618. 

Adyerse  Possession,  13,  21.  Bona  Fide 
Purchaser,  9.  Easements,  3,  6,  8,  16, 
18,  24.    Partition,  7. 

Durst  y.  Haenni,  23  A.  431,  130  P.  77. 

Appeal  and  Error,  25.  Executors  and 
Administrators,  12. 

Dusing  y.  Nelson,  6  C.  39. 
Appeal  and  Error,  142. 

Dusing  y.  Nelson,  7  C.  184,  2  P.  922. 

Appeal  and  Error,  123.  Ejectment,  35. 
Executors  and  Administrators,  15. 
Judgment,  206. 

Dussart  y.  M.  Abdo  Mercantile  C3o.,  57  C.  423, 
140  P.  806. 

Adyerse  Possession,  20,  30.  Appeal  and 
Error,  419.    Taxation,  66,  173,  177. 

Dwelle  y.  Plummer,  5  A.  113,  37  P.  947. 
Associations,  3.    Repleyin,  4,  23. 

Dwyer  y.  Smelter  City  State  Bank,  30  C.  316, 
70  P.  323. 

Justices  of  the  Peace,  17.    Statutes,  126. 

Dye  y.  Dye,  9  A.  320,  48  P.  313. 

Appeal  and  Error,  25.  Diybrce^  49.  Hus- 
band and  Wife,  31. 

Dye  y.  Dye.  12  A.  206,  55  P.  205.  ,...  ^   , 

Appeal  and  Error,  160,  576.  . , 
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Dyer  v.  McPhee,  6  C.  174. 

Appeal  and  Error,  495. 
Pleading,  165. 


Contracts,  28. 


Dyett  V.  Harney,  53  C.  381,  127  P.  226. 

Appeal    and    Error,    469.     Courts,    11. 
Landlord  and  Tenant,  12,  13. 

Dyke  v.  Whyte,  17  C.  296,  29  P.  128. 
Ejectment,  13.    Taxation,  36,  189. 


Eaches  v.  Daves,  46  C.  459,  104  P.  941. 
(See  Eaches  y.  Johnston.) 

Eaches  v.  Johnstonr46~C.'^57,''104'P.~940."* 
Taxation,  185,  212.    Corporations,  21. 

Eagan  y.  Mahcmey,  21  A.  209,  121  P.  108. 

Corporations, 


Appeal  and  Error,  166. 
176. 

Eagan  v.  Mahoney,  24  A.  285 


134  P.  156. 


Appeal  and  Error,  480.  Conversion,  2. 
Evidence,  82.  Quieting  Title,  2,  4,  14, 
16,  22,  29,  32,  35.  Taxation,  170,  171, 
199.    Trusts,  42,  49. 

ESagle  County  v. 

(See  under  Board  of  Com'rs  of  ESagle 
County  V.) 

Eagle  Gk>ld  Min.  Co.  v.  Bryarly,  28  C.  262, 
65  P.  52. 

Appeal  and  Error,  523.  Assignments,  37. 
Attachment,  79.  Courts,  82.  Mechanics' 
Liens,  63,  64.  Judgment,  106.  Process, 
25. 

Eagle  Oold-Min.  Co.  v.  Wagner,  28  C.  262,  65 
P.  52. 

(See  Eagle  Gk>ld  Min.  Co.  v.  Bryarly.) 

East  V.  McClung,  49  C.  502,  113  P.  517. 

Evidence,  165.  Frauds,  Statute  of,  18. 
Judgment,  84.    Pleading,  176. 

Eastern  Colorado  Power  Co.  v.  Gabel,  23  A. 
74,  127  P.  449. 

Appeal  and  Error,  208. 

Eastes  v.  Walley,  51  C.  166,  117  P.  136. 
(See  Brown-Eastes  v.  Walley.) 

Descent  and  Distribution,  10. 

Eaton  V.  Larimer  &  Weld  Irr.  Co..  35  C.  16, 
83  P.  627. 

Pleading,  121.    Waters,  296. 

Eaton  V.  Larimer  ft  Weld  Reservoir  Co.,  3  A. 
366,  33  P.  278. 

Appeal  and  Error,  529.    Injunction,  51. 

Eaton  V.  People,  30  C.  345.  70  P.  426. 
Highways,  16. 


Eaton  V.  People,  46  C.  361,  104  P.  407. 

Hawkers  and  Peddlers,  2.    Licenses,  5. 

Ebbinger  v.  Wightman,  15  A.  439,  62  P.  963. 
Executors  and  Administrators,  68. 

Eberville  v.  Leadville  Tunneling,  Mining  & 

Drainage  Co.,  28  C.  241,  64  P.  200. 
Adverse  Possession.  31.    Ejectment,  20. 
Frauds,  Statute  of,  32.    Judgment,  76. 
Venue,  9. 

Eccles  V.  Herrick,  15  A.  350,  62  P.  1040. 
Bills  and  Notes,  33.    Interest,  17. 

Eckel  V.  Eagle  Rock  Oold  Mining  &  Reduction 
Co.,  60  C.  365,  115  P.  706. 

Appeal  and  Error,  23,  137,  139,  147,  154. 
Certiorari,  3. 

Eckles  V.  Booco,  11  C.  522,  19  P.  465. 
Landlord  and  Tenant,  14. 

Eckman  v.  Poor,  38  C.  200,  87  P.  1088. 

Appeal  and  Error,  24,  25.  Exemptions, 
10. 

Eddy  V.  HaU,  5  C.  576. 
Replevin,  2. 

Edelstein  v.  Carlile,  33  C.  54,  78  P.  680. 

Adverse  Possession.  13.  Limitation  of 
Actions,  3,  5.    Statutes,  133,  135. 

Edgar  Oold  &  Silver  Min.  Co.  v.  Taylor,  10  C. 
110,  14  P.  113. 

Costs,  21. 

Edgewater  v. 

(See  Town  of  Edgewater  v.) 

Edinger  v.  Grace,  8  A.  21,  44  P.  855. 
Chattel  Mortgages,  16,  42,  54. 

Edinger  v.  Thomas,  9  A.  151,  47  P.  847. 
Attachment,  47. 

Edmonston  v.  Ascough,  43  C.  55,  95  P.  313. 

Appeal  and  Error,  4.  Bills  and  Notes, 
64,  79. 

Edmunds  v.  Curtis,  8  C.  605,  9  P.  793. 

Evidence,  104. 
Edmundson  v.  Preville,  12  A.  73,  54  P.  394. 

Landlord  and  Tenant,  25.    Trial,  122. 

Edson-Keith  ft  Co.  v.  Bedwell,  52  C.  310,  122 
P.  392. 

Deeds.  12.  Homestead.  1,  4,  9.  Judg- 
ment, 14.    Pleading,  251. 

Edward  Malley  Co.  v.  Londoner,  41  C.  436, 
93  P.  488. 

Appeal  and  Error,  67.  75,  189,  209.  Cor- 
porations. 268.  Courts,  151.  Plead- 
ing, 139,  155. 
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Edwards  t.  Denver  ft  R.  G.  R.  Co.,  13  C.  69» 
21  P.  1011. 


I 


Statutes,  14,  47,  80,  92. 


BJdwards  v.  Harvey,  2  A.  109,  29  P.  1024. 

Appeal  and  Brror,  82.     Bvidence,  128. 
Paym^it,  3. 

Edwards  v.  McLaughlin,  25  A.  202,  136  P. 
552. 

i^peal  and  Error,  448. 

Edwards  v.  People,  ^6  C.  539,  59  P.  56. 

Appeal  and  Error,  128,  287.     Criminal 
Law,  189,  257. 

Edwards  v.  Pcmieroy,  8  C.  254,  6  P.  829. 
Attachm^it,  96. 

Edwards  v.  Smith,  16  C.  529,  27  P.  809. 

Abatement  and  Revival,  1.    Appeal  and 
Error,  105.    Estoppel,  4. 

E.  F.  Hallack  Lumber  ft  Manuf  g  Co.  v.  Gray, 
19  C.  149,  34  P.  1000. 

(See  Hallack  Lumber  ft  Manuf g  Co.  ▼. 
Gray.) 

Ehrhardt  v.  People,  51  C.  205,  117  P.  164. 
Criminal  Law,  290.    Hcmiicide,  57,  64. 

EhHch  V.  Durkee,  18  A.  502,  72  P.  814. 
Contracts,  ,112.  Vendor  and  Purchaser,  4. 

Eicholtz  V.  Wilbur,  4  C.  434. 

Appeal  and  Error,  8,  140,  175. 

Eickhoff  V.  Eickhoff,  27  C.  380,  61  P.  225. 
Courts,  14L    Divorce,  82. 

Eickhoff  V.  Eickhoff,  29  C.  295,  68  P.  237. 

Appeal  and  Error,  24.    Divorce,  42,  43, 
46,  47. 

Eickhoff  V.  Eickhoff,  14  A.  127,  59  P.  41L 
Courts,  121,  179. 

Eight-Hour  Bill,  In  re,  21  C.  29,  39  P.  328.  ~ 

Constitutional  Law,  56,  74.    Courts,  166, 
167.    Master  and  Servant,  4. 

Eisenberg  v.  Burchinell,  10  A.  457,  52  P.  220. 
Exemptions,  15. 

Eisenhart  v.  McGarry,  15  A.  1,  61  P.  56. 

Attorney  and  Client,  101.    Replevin,  47. 

Eisenhart  v.  Ordean,  3  A.  162,  32  P.  495. 

Damages,  21,  22.    Landlord  and  Tenant, 
13,  28,  34. 

Elder  v.  Board  of  Com'rs  of  Chaffee  County, 
33  C.  475,  81  P.  244.    Taxation,  152.  209. 

Elder  v.  City  and  County  of  Denver,  53  C.  496, 
127  P.  949. 

Denver,  19. 


Elder  v.  Fox,  18  A.  263,  71  P.  398. 
Municipal  Corporations,  158,  160. 

Elder  v.  Schumacher,  18  C.  433,  33  P.  175. 

Action,  17,  18.  Contracts,  133.  Deeds, 
21.  Ejectment,  25,  26.  Estoppel,  7. 
Insane  Persons,  12,  13.    Trial,  139. 

Elder  v.  Wood,  54  C.  236,  130  P.  323, 
Appeal  and  Errm*,  556. 

Elder,  People  ex  rel.,  v.  Sours,  31  C.  369,  74 
P.  167. 

(See  People  ex  rel.  Elder  v.  Sours.) 

Bldred  v.  Johnscm,  18  A.  384,  71  P.  891. 
Municipal  Corporations,  12. 

Bldred  v.  Malloy,  2  C.  20. 

Appeal  and  Error,  233,  276.  Exceptions, 
Bill  of,  10,  15,  27. 

Bldred  v.  Malloy,  2  C.  320. 

Appeal  and  Error,  543.  Bills  and  Notes. 
2,  46,  48.    Gaming,  1. 

Election  Mayor  and  Trustees,  In  re,  12  C 
339,  21  P.  485. 
(See  Senate  Resolution  Relating  to  Sen- 
ate Bill  No.  46.) 

Election  of  District  Judges,  In  re,  11  C.  373, 
'  18  P.  282. 

Judges,  4.   Words  and  Phrases. 

Electro-Magnetic  Mining  ft  Development  Ca 
V.  Van  Auken,  9  C.  204,  11  P.  80. 

Mines  and  Minerals,  39.    Statutes,  103. 

Elgin  Jewelry  Co.  v.  Wilson,  42  C.  270,  93  P. 
1107. 

Partnership,  53.  Pleading,  136.  Sales, 
11,  24. 

Ell,  People  ex  rel.,  v.  Benson,  24  C.  358,  51 
P.  510. 

(See  People  ex  rel.  Eli  v.  Benson.) 

Eliason  v.  White,  23  A.  213,  128  P.  887. 

Evidence,  90.  Quieting  TiUe,  18,  26. 
Taxation,  179. 

Elkin  V.  Pec^le,  5  C.  608. 
Homicide,  111. 

Elkton  Consol.  Min.  ft  Mill.  Co.  v.  Sullivan. 
41  C.  241,  92  P.  679. 

Master  and  Servant,  38,  42,  43,  61,  69, 
89,  93,  96.  Negligmice,  49,  51.  Plead- 
ing, 252. 


Ellet  V.  Campbell,  18  C.  510,  33  P.  521. 

Mines    and    Minerals,     46,     121, 
Statutes,  92. 

EUiott  V.  Elliott,  34  C.  298,  83  P.  630. 
Appeal  and  Error,  254.    Divorce,  I 


125. 
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Elliott  V.  Field,  21  C.  378,  41  P.  604. 

Ck)iitlnuance,  6.   Municipal  Corporations, 
262.    Pleading,  268. 

Elliott  V.  First  Nat  Bank.  30  C.  279,  70  P. 
421. 

Replevin,  4,  19. 

Elliott  T.  First  Nat.  Bank,  2  A.  164,  30  P.  63. 
Attachment,  41.    Chattel  Mortgages,  64. 

EUiott  V,  Hobbs,  2  A.  169,  30  P.  64. 

Assignments  for  Benefit  of  Creditors,  16. 
17. 

Elliott  T.  People,  22  C.  466,  46  P.  404. 
Homicide,  18,  23. 

Elliott  V.  People,  66  C.  236, 138  P.  39. 

Appeal  and  Error,  91.    Confidence  Game, 
1,    Criminal  Law,  70,  287,  290. 

Elliott  T.  Quinn,  40  C.  328,  90  P.  607. 
Judgment,  60. 

£nii8  T.  Denver,  L.  ft  G.  R.  Co.,  7  A,  360,  43 
P.  467. 

Frauds,  Statute  of,  20. 

Ellis  V.  People,  38  C.  616,  88  P.  461. 
Intoxicating  Liquors,  19,  37. 

Ellis  V.  People,  16  A.  341,  62  P.  232. 
Certiorari,  4,  9,  82. 

Ellison  V.  Tuckerman,  24  A.  322,  134  P.  163. 

Chattel  Mortgages,  34,  39,  64.    Constitu- 
tional Law,  68.    Statutes,  92. 

Ellsberry  v.  Block,  28  C.  477,  66  P.  629. 
Partnership,  67. 

El  Paso  County  v. 

(See  under  Board  of  Com'rs  of  El  Paso 
County  V.) 

El  Paso  Gold  Min.  Co.  v.  Ewing,  36  C.  613,  86 
P.  119. 

Master  and  Servant,  44,  79. 

Emanuel  v.  Fielding,  31  C.  440,  72  P.  1079. 
Appeal  and  Error,  26.  ^ 

Emanuel's  Estate,  In  re,  31  C.  440,  72  P.  1079. 
(See  Emanuel  v.  Fielding.) 

Emblem  v.  Bicksler,  McLean  ft  Bennett,  34 
C.  496,  83  P.  636. 

Appeal  and  Error,  492.     Attorney  and 
Client,  84.    Contracts,  16. 

Emergency  Qause,  In  re,  18  C.  291,  32  P.  647. 
Statutes,  16. 

Emerson  v.  Burnett,  11  A.  86,  62  P.  762. 
Evidence,  103,  212. 


Emerson  v.  Shannon,  23  C.  274,  47  P.  302. 

Quieting  TiUe,  32.  Taxation,  136,  137, 
172. 

Emerson  v.  Valdez,  24  A  468,  136  P.  137. 

Appeal  and  Error,  306.  Evidence,  162. 
Taxation,  143.  173.  174. 

Emery  v.  Yount,  7  C.  107,  1  P.  686. 

Attachment,  1,  66,  76.  Creditors'  Suit, 
2.  7.    Pleading,  271. 

Empire  Const.  Co.  v.  Crawford,  67  C.  281, 141 
P.  474. 

Appeal  and  Error,  23.  Judgment,  122, 
186. 

Empire  Land  ft  Canal  Co.  v.  Board  of  (3om'rs 
of  Rio  Grande  County,  21  C.  244,  40  P.  449. 

Parties,  33.    Taxation,  86.    Waters,  266. 

Empire  Land  ft  C!anal  Co.  v.  County  Treas- 
urer, 1  A  206,  28  P.  482. 

Taxation,  20,  36. 

Empire  Land  ft  Canal  Co.  v.  Engley,  14  C. 
289,  23  P.  462. 

Courts,  32.  Excepticms,  Bill  of,  23. 
Judges,  16. 

Empire  Land  ft  Canal  Co.  v.  Engley,  18  C. 
388,  33  P.  163w 

Assignments.  28.  Execution,  69.  Lis 
Pendens,  6,  6.  Mechanics'  Liens,  4, 
61.    Vendor  and  Purchaser,  40. 

Empire  Ranch  ft  Cattle  Co.  v.  Battelle,  24  A. 
376,  133  P.  1123. 

Adverse  Possession,  24.  Judgment.  279. 
Quieting  Title,  16.  Taxation,  174,  179, 
193,  199. 

Empire  Ranch  ft  Cattle  Co.  v.  Bender,  49  C. 
622,  113  P.  494. 

Evidence,  24.  Pleading,  266.  Quieting 
TiUe,  6,  7,  9,  18.    Taxation,  178. 

Empire  Ranch  ft  Cattle  Co.  v.  Chapin,  22  A. 
638,  126  P.  1107. 

Appeal  and  Error,  898.  Limitation  of 
Actions,  63.  Pleading,  67,  217.  Taxa- 
tion, 206. 

Empire  Ranch  ft  Cattle  Co.  v.  Coldren,  61  C. 
116,  117  P.  1006. 

Courts,  7.  Evidence,  36.  Judgment,  11, 
172.  Process,  27.  Quieting  Title,  8. 
Taxation,  128,  196. 

Empire  Ranch  ft  Cattle  Co.  v.  Coleman,  23  A. 
361,  129  P.  622. 

Courts,  70.  Evidence.  128.  Judgment. 
167.    Taxatioii,  173. 

Empire  Ranch  ft  Cattle  Co.  v.  Ell^s,  22  A. 
393,  124  P.  1129. 


Quieting  TiUe,  9. 
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Empire  Ranch  ft  Cattle  Co.  v.  Fanner,  24  A. 
45,  131  P.  799. 

Appeal  and  Error,  644.    Pleading,  28L 

Empire  Ranch  ft  Cattle  Co.  v.  Gibson,  22  A 
617,  126  P.  1103. 

Adverse  Possession,  23,  25.  Mortgages. 
61.    Process,  27.    TaxaUon,  173. 

Empire  Ranch  ft  Cattle  Co.  t.  Gibson,  23  A. 
344,  129  P.  520. 

Taxation,  173,  174. 

Empire  Ranch  ft  Cattle  Co.  y.  Gibson,  23  A. 

398,  128  P.  478. 

Ejectment^  3. 

Empire  Ranch  ft  Cattle  Co.  v.  Gibson,  23  A. 

399,  128  P.  472. 

Appeal  and  Error,  253.  Execution,  71. 
Taxation,  175. 

Empire  Ranch  ft  Cattle  Co.  v.  Gibson,  23  A. 
476,  130  P.  615. 

Appeal  and  Error,  285.  Judgment,  171, 
180.  Mortgages,  89,  103.  Taxation, 
172. 

Empire  Ranch  ft  Cattle  Ca  v.  Goodrick,  23  A. 
385,  128  P.  473. 

Quieting  TiUe,  80. 

Empire  Ranch  ft  Cattle  Co.  ▼.  Herrick,  22  A 
394,  124  P.  748. 

Appeal  and  Error,  48,  455.  Dismissal 
and  Nonsuit,  2.  Quieting  Title,  1,  22, 
32.    Words  and  Phrases. 

Empire  Ranch  ft  Cattle  Co.  y.  Howell,  22  A. 
389,  125  P.  592. 

Adverse  Possession,  25.  Appeal  and  Er- 
ror, 478.  Mortgages,  76,  77.  Process, 
27.    TaxaUon,  178. 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  22  A. 
404,  124  P.  751. 

(See  Empire  Ranch  ft  Cattle  Co.  ▼.  Her- 
rick, 22  A.  394,  124  P.  748.) 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  22  A. 
584,  126  P.  1096. 

Adverse  Possession,  18,  27.  Appeal  and 
Error,  474,  528.  Ejectment,  3.  Mort- 
gages, 22.    Taxation,  173. 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  23  A. 
265,  129  P.  245. 

Appeal  and  Error,  528.  Deeds,  13.  Lim- 
itation of  Actions,  64.  Taxation,  170, 
173.  181,  204. 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  23  A. 
348,  129  P.  521. 

Adverse  Possession,  23.  Limitation  of 
Acticms,  64.    Taxation,  173. 


Empire  Ranch  ft  Cattle  Co.  v.  Howell,  23  A. 
386,  128  P.  474. 

Appeal  and  Error,  526,  527.  Ejectment, 
1,3,26.  Pleading,  235.  Quieting  TiUe, 
26. 

Empire  Ranch  ft  Cattle  Ca  y.  Howell,  24  A. 
67,  131  P.  798. 

Appeal  and  Error,  478.  Pleading,  246. 
Quieting  Title,  26,  29. 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  24  A. 
154,  132  P.  387. 

(See  Empire  Ranch  ft  C!attle  Ca  v.  How- 
ell, 22  A.  584,  126  P.  1096.) 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  24  A 
*    416,  133  P.  1124. 

(See  Empire  Ranch  ft  Cattle  Co.  v.  How- 
ell, 22  A.  584,  126  P.  1096.) 

Empire  Ranch  ft  Cattle  Co.  v.  Howell,  24  A 
417,  133  P.  1124. 

Adverse  Possession,  14.  Appeal  and  Er- 
ror, 539.  Ejectment,  3,  4,  31.  Tfetxa- 
ticMi,  197. 

Empire  Ranch  ft  Cattle  Co.  v.  Irwin,  28  A 
206,  128  P.  867. 

Adverse  Possession,  14.  Courts,  70.  Evi- 
dence, 90.  Pleading,  114.  Process.  27. 
Quieting  TiUe,  16.  TaxaUon,  170.  195, 
199. 

Empire  Ranch  ft  (3atUe  Co.  y.  JcmeB,  51  C 
128,  117  P.  176. 
(See  Empire  Ranch  ft  Cattle  Ckx  y.  Cold- 
ren,  51  C.  115,  117  P.  1005.) 

Empire  Ranch  ft  C^Ue  Co.  y.  Langley,  23  A 
49,  127  P.  451. 

Evidence,  81,  90.  Pleading,  114.  Taxa- 
Uon, 179,  200. 

Empire  Ranch  ft  Cattie  (3a  v.  Tanning,  49  C. 
458,  113  P.  491. 

Costs,  8.  Evidence,  127,  13L  Pleading, 
265.  Quieting  Title,  8,  37.  TaxaUon, 
139, 195,  203.    Trial,  49, 187. 

Empire  Ranch  ft  CatUe  Ckx  v.  Tanning.  53  C 
151,  124  P.  579. 
Evidence,    138.     Quieting  TiUe,    7,   31. 
Taxation,  139,  182. 

Empire  Ranch  ft  C^Ue  Ck>.  v.  LitUe,  22  A 
403,  124  P.  75L 

(See  Empire  Ranch  ft  CatUe  Ca  v.  Her- 
rick, 22  A  394,  124  P.  748.) 

Empire  Ranch  ft  CJatUe  Co.  v.  Lum^us,  23  A 
51,  127  P.  452. 
Adverse  Possession,  14.    Evidence,  8L 

Empire  Ranch  ft  Cattle  Ck>.  v.  Lumellus.  24 
A.  49,  131  P.  796. 
Appeal  and  Error,  528.    Judgment.  179, 
279.    TaxaUon,  180. 

Empire  Ranch  ft  CatUe  Ca  v.  Mason.  22  A 
612,  126  P.  1129. 
Adverse  Possession,  14,  23.    Appeal  and 
Error,  255.    Evidence,  90.    Judgment, 
19.    Words  and  Phrases. 
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Empire  Ranch  ft  Cattle  Co.  v.  Millet,  24  A. 
464,  135  P.  127. 

Appeal  and  Error,  68,  389.    Courts,  16, 
16.    Ejectment,  27.    Pleading,  63,  196. 

Empire  Ranch  ft  Cattle  Co.  v.  Neikirk,  23  A. 
392,  128  P.  468. 

Comities,  32.     Taxation,  146,   160,  161, 
173,  174,  176,  181. 

Empire  Ranch  ft  Cattle  Co.  v.  Patterson,  24 
A.  396,  133  P.  1126. 

Adverse  Possession,  18.    Judgment,  279. 
Taxation,  197,  201. 

Empire  Ranch  ft  Cattle  Co.  ▼.  Saul,  22  A. 
606,  127  P.  123. 


Judgment,  13.     Process,  27. 
173. 


Taxation, 
A. 


Empire  Ranch  ft  Cattle  Co.  v.  Smith, 
63,  127  P.  449. 

Appeal  and  Error,  627.  Process,  27. 
Taxation,  173,  174. 

Empire  Ranch  ft  Cattle  Co.  v.  Stratton,  22  A. 
677,  126  P.  1094. 

Ejectment,  36.    Words  and  Phrases. 

Empire  Ranch  ft  Cattle  Co.  v.  Webster,  62  C. 
207,  121  P.  171. 

Judgment,  13.  Pleading,  266.  Process, 
37.  Quieting  Title,  8,  26,  29.  Taxa- 
tion, 179. 

Empire  Ranch  ft  Cattle  Co.  v.  Wilsdn,  24  A. 
83,  131  P.  779. 

Quieting  TiUe,  31. 

Empire  Ranch  ft  Cattle  Co.  v.  Zehr,  64  C.  186, 
129  P.  828. 

Liimitation  ci  Actions,  8. 

Empire  State  Surety  Co.  v.  Lindenmeier,  64 
C.  497,  131  P.  437. 

Demand,  1.  Evidence,  82.  Insurance, 
23.  Interest,  24.  Principal  and  Surety, 
8,  14,  17. 

Employers'  Liability  Assur.  Co.  v.  Morris, 
14  A.  364,  60  P.  21. 

Appeal  and  Error,  437.  Evidence,  166. 
Insurance,  9.  Principal  and  Agent,  29, 
40. 

Empson  Packing  Co.  v.  Clawson,  43  C.  188, 
96  P.  646. 

Appeal  and  Error,  638.  Contracts,  147, 
148,  160,  163,  169. 

Empson  Packing  Co.  v.  Vaughn,  27  C.  66,  69 
P.  749. 

Appeal  and  Error,  91.  Master  and  Serv- 
ant, 27.  Negligence,  69.  Trial,  122, 
160. 


Endowment  Rank  of  Order  of  Knights  of 
Pythias  of  the  World  v.  Powell,  25  C.  164, 
63  P.  286. 

(See  Knights  of  Pythias  v.  Powell.) 

Bngel  V.  Atkinson,  18  A.  267,  71  P.  683. 

Appeal  and  Error,  166.  Appearance,  3. 
Bills  and  Notes,  132. 

Engel  V.  S,^muels,  9  A.  338,  48  P.  276. 
Trial,  62. 

Bngel  V.  Samuels,  9  A.  339,  48  P.  276. 

Appeal  and  Error,  387.  Limitation  of 
Actions,  10. 

English  Lumber  Ca  v.  Hireen,  26  A.  199, 
136  P.  476. 

Appeal  and  Error,  76,  387.  Assumpsit, 
Action  of,  3. 

Enos  V.  Anderson,  40  C.  396,  93  P.  476. 

Deeds,  30,  33,  63.  Evidence,  162,  222. 
Frauds,  Statute  of,  2,  3,  8,  26.  Limita- 
tion of  Actions,  21. 

Enrlght  v.  Midland  Sampling  ft  Ore  Co.,  33 
C.  341,  80  P.  1041. 

Pleading,  180,  224,  226,  227,  276. 

Bnsley  v.  Page,  13  A.  462,  69  P.  226. 

Forcible  Entry  and  Detainer,  10,  14,  16, 
17.    Mortgages,  77.    Pleading,  90. 

Enterprise  Building  ft  Loan  Soc  v.  Bolin, 
12  A.  304,  66  P.  740. 

Building  and  Loan  Associations,  6. 

Epley  V.  People,  61  C.  499,  119  P.  166. 

(See  Epley  v.  People,  61  C.  601,  119  P. 
163.) 

Epley  V.  People,  61  C.  600,  119  P.  166. 

(See  Epley  v.  People,  61  C.  601,  119  P. 
163.) 

Epley  V.  People,  51  C.  601,  119  P.  153. 

Appeal  and  Error,  263,  496.  Criminal 
Law,  112,  181. 

Epley  V.  People,  61  C.  596,  119  P.  1062. 

Criminal  Law,  40.  | 

Epley  V.  Scherer,  6  C.  636.  .  -^- 

Mechanics'  Liens,  68.  .  ^    • 

Eppich  V.  Clifford,  6  C.  493. 
Frauds,  Statute  of,  20,  21. 

Equator  Mining  ft  Smelting  Co.  v.  Guanella, 
18  C.  648,  33  P.  613. 

Evidence,  164,  177.  Mines  and  Minerals, 
269.    Principal  and  Agent,  64. 

Equitable  Mines  Co.  v.  Maxwell,  23  A.  66, 
127  P.  243. 

Appeal  and  Error,  18,  61. 
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Equitable  Mat.  Ace.  Ass'n  of  Colorado  v.  Mc- 
Cluskey,  1  A.  473.  29  P.  383. 

Evidence,  63,  114. 

Equitable  Securities  Go.  v.  Johnson,  36  C. 
377,  86  P.  840. 

Appeal  and  Error,  287.    Corporations,  63, 
64,  68.    Limitation  of  Actions,  14,  16. 

Equitable  Securities  Ca  v.  Montrose  ft  Delta 
Canal  Co.,  20  A.  466,  79  P.  747. 

Chattel  Mortgages,  61.     Pleading,   131, 
230,  236,  267,  261.    Waters,  290,  291. 

Erbaugh  ▼.  People,  67  C.  48,  140  P.  188. 
CHminal  Law,  269,  274. 

Erdman  v.  Hardesty,  14  A.  396,  60  P.  360. 
Bills  and  Notes,  98,  160.    Process,  43. 

Erie  Min.  ft  Mill.  Co.  v.  Gearing,  43  C.  181, 
96  P.  300. 

Appeal  and  Error,  123,  216. 

Eriksen  ▼.  Whitescanrer,  67  C.  409,  142  P. 
413. 


Covenants,  11.    Easements,  1. 
167. 


Waters, 


Erie  V.  Lane,  22  C.  273,  44  P.  691. 

Executors  and  Administrators,  61. 

Erskine  v.  Russell,  43  C.  449,  96  P.  249. 

Landlord  and  Tenant,  41.    Partnership, 
66,  63.    Pleading,  111,  132. 

Esbensen  v.  Hover,  3  A.  467,  33  P.  1008. 

Payment,  14.    Pleading,  219.    Set-Off  and 
Counterclaim,  12.   Words  and  Phrases. 

Eskridge  v.  Avery,  12  A.  642,  66  P.  188. 
Appeal  and  Error,  440. 

Eskridge  v.  Rushworth,  3  A.  662,  34  P.  482. 
Receivers,  9,  10,  12. 


Establishment   of   New    Counties,    In 
House  BUI,  9  C.  639,  21  P.  478. 

Counties,  7. 


Estes  V.  Denver  ft  R.  G.  R.  Co.,  49  C.  378, 113 
P.  1006. 

Appeal  and  Error,  12.  Carriers,  18,  19, 
29,  30,  34,  36.  Courts,  69.  Evidence, 
192. 

Estes  V.  First  Nat.  Bank,  16  A.  626,  63  P.  788. 
Chattel  Mortgages,  24. 

Estes  Park  Toll  Road  Co.  v.  Edwards,  3  A. 
74,  32  P.  649. 

Turnpikes  and  Toll  Roads,  2,  3. 

Estey  V.  Hallack  ft  Howard  Lumber  Co.,  4  A. 
166,  34  P.  1113. 

Mechanics'  Liens,  26,  30,  66. 


Eureka  Exploration  Co.  v.  Tom  Moore  Min. 
ft  Mill.  Co.,  62  C.  623,  123  P.  666. 

Mines  and  Minerals,  92. 

Evans  v.  Bowers,  13  C.  611,  22  P.  812. 
Habeas  Corpus,  13,  16. 

Evans  v.  Denver,  26  C.  193,  67  P.  696. 
Constitutional  Law,  68. 

Evans  v.  Howell,  23  A.  219,  128  P.  879. 
Adverse  Possession,  18. 

Evans  v.  Republican  Pub.  Co.,  20  A.  281,  78 
P.  311. 

Libel  and  Slander,  10.     Limitation   of 
Actions,  17. 

Evans  v.  Swan,  38  C.  92,  88  P.  149. 
Waters,  193,  196. 

Evans  v.  Welch,  29  C.  366,  68  P.  776. 

Adverse  Possession,  1, 10,  32,  33.    Dedica- 
tion, 4.    Deeds,  43. 

Evans  v.  Toung,  10  C.  316,  16  P.  424. 

Judgment,  64.    Landlord  and  Tenant,  29. 
Mechanics'  Liens,  49. 

Everett  v.  Connecticut  Mut  Life  Ins.  Co.. 
4  A.  609,  86  P.  616. 

Garnishment,  2,  10,  16.    Process,  24,  27. 

Everett  v.  Hart,  20  A.  93,  77  P.  264. 
Assignments,  39.    Evidence,  82,  87. 

Everett  v.  Todd,  19  C.  322,  36  P.  644. 

Bona  Fide  Purchaser,  14.    Public  Lands, 

78. 

Everett  v.  Wilson,  34  C.  476,  83  P.  211. 

Appeal  and  Error,  190,  213,  261.    Appear- 
ance, 2,  6,  7,  17.    Judgment,  30. 

Bverhart  v.  People,  64  C.  272,  130  P.  1076. 
Gaming,  1,  2,  8. 

Eversman  v.  Clements,  6  A.  224,  40  P.  676. 
Fraudulent  Conveyances,  1,  17,  60. 

Exchange  Bank  of  Denver  v.  Ford,  7  C.  314, 
3  P.  449. 

Action,  18,  20,  21.    Judgment.  122.    Part- 
nership, 46.    Words  and  Phrases. 

Executive  Questions,  In  re,  60  C.  84,  114  P. 
298. 

"Courts,  167. 

Extension  Gold  Min.  ft  Mill.  Co.  v.  Skinner, 
28  C.  237,  64  P.  198. 

Corporations,  186,  186,  191,   207.     Evi- 
dence, 101.    Principal  and  Agent,  7,  62. 
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Extension  of  Boundaries  of  City  of  Denver, 
In  re,  18  C.  288,  32  P.  616. 

Denver,  7,  14. 

Ex  parte  Browne,  2  G.  653. 
(See  Browne,  In  re.) 

Eyster  v.  Gaff,  2  G.  226. 

Appeal  and  Error,  43.    Parties,  18. 

Eyster  v.  GafP,  2  G.  228. 

Evidence,  16, 137.   Public  Lands,  39. 


Fagan  v.  Troutman,  24  A.  473,  136  P.  122. 
Gifts,  1.    Trial,  66. 

Fagan  v.  Troutman,  26  A.  261,  138  P.  442. 

Appeal  and  Error,  466.  Descent  and 
Distribution,  3,  4.  Family,  1.  Hus- 
band and  Wife,  13.  Trial,  26.  Trusts, 
14,  18.    Witnesses,  26. 

Fahey  v.  Fahey,  32  C.  26,  74  P.  884. 

Appeal  and  Error,  316.     Gourts,  142. 

Fahey  v.  Fahey,  43  G.  354,  96  P.  251. 

Fraudulent  Gonveyances,  4, 12,  38.  Hus- 
band and  Wife,  30,  34,  37. 

Fahey  v.  People,  8  A.  663,  46  P.  836. 
Bail,  1,  4, 13. 

Fairbanks  v.  Jrwin,  16  G.  366,  26  P.  701. 
Jury,  17.    Trfal,  10. 

Fairbanks  v.  Kent,  16  A.  36,  63  P.  707. 

Judgment,  207,  224.  Trover  and  Gon- 
version,  6,  18. 

Fairbanks.  Morse  ft  Go.  v.  M&cleod,  8  A.  190, 
46  P.  282. 

Appeal  and  Error,  10.  Gorporations,  166, 
268,  266.    Pleading,  266. 

Fairbanks,  Morse  &  Go.  v.  Weeber,  16  A.  268, 
62  P.  368. 


Attorney  and  Glient, 
Trial,  33,  149. 


Gontracts,  181. 


Fairmount  Gemetery  Ass'n  v.  Davis,  4  A. 
670.  36  P.  911. 

Negligence,  1,  60. 

Fairplay  v. 

(See  under  Town  of  Fairplay  v.) 

Fairplay  Hydraulic  Min.  Go.  v.  Weston,  29  G. 
126,  67  P.  160. 

Waters,  406. 

Falk  V.  Liebee  Bros.  Go.,  6  A.  473,  42  P.  46. 

Assignments   for  Benefit   of  Greditors, 
2,  23,  24. 


Falke  v.  Brule,  17  A.  499,  68  P.  1064. 
Appeal  and  Error,  314.    Sales,  3. 

Falke  v.  Fassett,  4  A.  171,  34  P.  1006. 

Evidence,  78.    Principal  and  Agent,  19. 

Falke  v.  Terry,  32  G.  86,  76  P.  426. 

Executors  and  Administrators,  79,   81, 
82. 

Fallon  V.  O'Donnell,  18  G.  669,  22  P.  960. 
(See  Fallon  v.  Worthington.) 

Fallon  V.  Worthington,  13  G.  659,  22  P.  960. 

Attachment,  19.    Estoppel,  27,  41.    Exe- 
cution, 12.    Liens,  1,  4,  6. 

Fanny  Rawlings  Min.  Go.  v.  Tribe,  29  G.  302, 
68  P.  284. 

Appeal  and   Error,  398.     Specific  Per- 
formance, 40.    Trial,  180. 


Farley  v.  People,  3  G.  66. 

Griminal    Law,    234. 
Peace,  42. 


Justices   of   the 


Farmer  v.  Hughes,  38  G.  318,  88  P.  191. 

Appeal  and  Error,  496.  Bona  Fide  Pur- 
chaser, 13.  Evidence,  204.  Fraudu- 
lent Gonveyances,  3L    Sales,  31,  47. 

Farmer  v.  Phelps,  18  C  126,  31  P.  768. 
Brokers,  17.    Trial,  129. 

Farmers'  Alliance  Mut  Fire  Ins.  Ck>.  v.  San- 
bom,  36  G.  78,  83  P.  964. 

(See  Farmers'  Alliance  Mut.  Fire  Ins. 
Go.  V.  Vallie,  36  G.  72,  83  P.  962.) 

Farmers'   Alliance    Mut   Fire    Ins.    Ga    v. 
Stewart,  17  A.  617.  68  P.  1067. 

Insurance,  96. 

Farmers'   Alliance   Mut    Fire   Ins.   Go.   v. 
Trombly,  17  A.  613,  69  P.  74. 


Appeal  and  Error,  434. 
96. 


Insurance,  86, 


Farmers'  Alliance  Mut  Fire  Ins.  Ga  v.  Val- 
lie, 36  G.  72,  83  P.  962. 

Insurance,  83.    Subrogation,  6. 

Farmers'  Highline  Ganal  ft  Reservoir  Go.  v. 
Allen,  6  A.  10,  31  P.  348. 

(See  Farmers'  Highline  CJanal  ft  Reser- 
voir Go.  V.  White,  6  A  1,  31  P.  346.) 

Farmers'  Highline  Ganal  ft  Reservoir  Ck).  v. 
Bechtolt,  6  A.  10,  31  P.  348. 

(See  Farmers'  Highline  Ganal  ft  Reser- 
voir Go.  V.  White,  6  A.  1,  31  P.  346.) 

Farmers'  High  Line  Ganal  ft  Reservoir  Go. 
V.  Moon,  22  G.  660,  46  P.  437. 

Eminent  Domain,  71.    Public  Lands,  16. 
Waters,  136. 
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Farmers'  High  Line  Canal  &  Reservoir  Go. 
y.  New  Hampshire  Real  Estate  Co.,  40  C. 
467.  92  P.  290. 

Appeal  and  Error,  483.  Covenants,  4. 
Easements,  4,  10,  16.  Judgment,  215. 
Vendor  and  Purchaser,  40.  Waters, 
133,  2b8,  289,  342,  343,  350,  354,  359. 

Farmers'  High  Line  Canal  ft  Reservoir  Co. 
V.  People,  8  A.  246,  45  P.  543. 

Mandamus,  1,  30.    Waters,  286. 

Farmers'  High  Line  Canal  ft  Reservoir  Co. 
V.  People,  8  A.  260,  46  P.  1115. 

(See  Farmers'  High  Line  Canal  ft  Reser- 
voir Co.  V.  People,  8  A.  246,  45  P.  543.) 

Farmers'  High  Line  Canal  ft  Reservoir  Co. 
V.  Southworth,  13  C.  Ill,  21  P.  1028. 

Pleading,  11.  Waters,  55,  85,  124,  227, 
251. 

Farmers'  High  Line  Canal  ft  Reservoir  Co. 
V.  Steppe,  23  C.  17,  46  P.  1114. 

(See  Farmers'  High  Line  Canal  ft  Reser- 
voir Co.  V.  Moon,  22  C.  560,  45  P.  437.) 

Farmers'  High  Line  Canal  ft  Reservoir  Co.  v. 
Westlake,  23  C.  26,  46  P.  134. 

Negligence,  21,  26.    Waters,  161. 

Farmers'  High  Line  Canal  ft  Reservoir  Co. 
V.  White,  32  C.  114,  75  P.  415. 

Evidence,  69.  Parties,  36.  Waters,  125, 
127,  129. 

Farmers'  Highline  Canal  ft  Reservoir  Co.  v. 
White,  5  A.  1,  31  P.  345. 

Contracts,  59. 

Farmers'  Highline  Canal  ft  Reservoir  Co.  v. 
Wolff,  22  A.  270,  125  P.  576. 

(See  Monte  Vista  Canal  Co.  v.  Centen- 
nial Irrigating  Ditch  Co.,  22  A.  364, 123 
P.  831.) 

Farmers'  Highline  Canal  ft  Reservoir  Co.  v. 
Wolf,  23  A.  570,  131  P.  29L 

Appeal  and  Error,  447.  Waters,  97,  98, 
103,  108,  109,  111,  113,  115,  116. 

Farmers'  Independent  Ditch  Co.  v.  Agricul- 
'    tural  Ditch  Co..  22  C.  513.  45  P.  444. 

Parties,  6.  Statutes.  48.  Waters.  38,  55, 
60.  85.  193.  194.  224.  250.  252,  308. 

Farmers'  Independent  Ditch  Co.  v.  Agricul- 
tural Ditch  Co..  3  A.  255,  32  P.  722. 

Judgment.  220.  Pleading,  10.  Waters. 
192.  227. 

Farmers'  Independent  Ditch  Co.  v.  Maxwell, 
4  A.  477,  36  P.  556. 

Mandamus,  1. 

Farmers'  Irr.  C3o.  v.  Kamm,  55  C.  440,  135  P. 
766. 

Mechanics'  Liens.  11,  26. 


Farmers'  Irrigating  Ditch  Co.  v.  Hillsborough 
Ditch  Co.,  33  C.  516,  81  P.  272. 

Appeal  and  Error,  447. 

Farmers'  Nat.  Bank  of  LongmcHit  v.  Unlcm 
Reservoir  Co.,  46  C.  466,  104  P.  943. 

Appeal  and  Error,  294,  438,  503. 

Farmers'  Pawnee  Canal  Co.  v.  Henderson,  46 
C.  37,  102  P.  1063. 

Corporations.  46.  Equity,  15.  Evidenoe, 
181.     Waters,  349. 

Farmers'  Pawnee  Canal  Co.  v.  Pawnee  Water 
Storage  Co.,  47  C.  239.  107  P.  286. 

Appeal  and  Error,  449.  Contracts,  145. 
146.  Corporations,  195.  Estoppel,  34. 
Waters,  351. 

Farmers'  Reservoir  ft  Irr.  Co.  v.  Cooper,  54 
C.  402,  130  P.  1004. 

Eminent  Domain,  28,  49,  58,  59,  73. 

Farmers'  Reservoir  ft  Irrigation  Ck>.,  People 
ex  rel.  v.  Jefferson  Dist  Court 

(See  People  ex  rel.  Farmers'  Reservoir 
ft  Irrigation  Co.,  46  C.  386,  104  P.  484.) 

Farmers'  Union   Ditch  CkK   v.  Rio  Grande 
Canal  Co.,  32  C.  318.  76  P.  366. 

Appeal  and  Error,  334. 

Farmers'  Union  Ditch   O.  v.  Rio  Qrande 
Canal  O.,  37  C.  512,  86  P.  1042. 

Appeal  and  Error,  60,  363,  546,  556. 
Courts,  61.  Judgment,  173,  199.  Wa- 
ters, 26,  192,  195,  212. 

Farmers'  ft  Merchants'  Ins.  Co.  v.  Nixcm,  2  A. 
265,  30  P.  42. 

Appeal  and  Error,  252.    Insurance,  6, 10. 

Farm  Inv.  Co.  v.  Alta  Land  ft  Water  Co.,  28 
C.  408,  65  P.  22. 

Mortgages,  3.    Waters,  337. 

Famcomb  v.  Stern.  18  C.  279.  32  P.  612, 

Action.  27.  Appeal  and  Error.  96,  109. 
Forcible  Entry  and  Detainer,  9,  12. 
Parties,  36. 

Famham,  Ex  parte,  3  C.  545. 
Habeas  Corpus,  9. 

Farnum  v.  United  States,  1  C.  309. 

Criminal  Law,  301. 
Farrand  v.  Beshoar.  9  C.  291.  12  P.  196. 

Husband  and  Wife.  16.  17.    Trusts,  21. 
Farrell.  In  re.  22  C.  461.  45  P.  428. 

Courts.  177.    Habeas  Corpus.  12. 

Farrell  v.  Carfield  Mining.  Milling  ft  Smelt- 
ing Co..  49  C.  159.  Ill  P.  839. 

Appeal  and  Error,  447.  (Contracts,  84, 
87.  98.  Interest,  5.  Principal  and 
Agent,  20. 
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FarreU  v.  People,  8  A.  624.  46  P.  841. 

Criminal  Law,  13.  Indictment  and  In- 
formation, 16. 

Parrer  v.  Caster,  17  A.  41,  67  P.  171. 

Estoppel,  28.  Evidence,  47,  135.  Prin- 
cipid  and  Agent,  9.    Sales,  83. 

Farrier  ▼.  Colorado  Springs  Rapid  Transit  R. 
Co.,  42  C.  331,  96  P,  294. 

Carriers,  56,  69.    Negligence,  59. 

Farrington  ▼.  Tucker,  6  C.  557. 
Evidence,  14L 

Farris  ▼.  Strong,  24  C.  107,  48  P.  963. 
Fraud,  6,  7. 

Farris  v.  Walter,  2  A.  450,  31  P.  231. 
Process,  8,  20. 

Farris  v.  Wirt,  16  A.  1,  63  P.  946. 
Equity,  24.    Trusts,  43. 

Farwell  Co.  v.  McGraw,  13  A.  467,  59  P.  231. 
Trial,  20.    Witnesses,  39. 

Farwell  Co.  v.  Sweetzer,  10  A.  421,  51  P.  1012. 

Assignments  for  Benefit  of  Creditors,  3. 
Corporations,  234. 

Fassett  v.  Mulock,  5  C.  466. 

Accounting,  Action  for,  6.  Appeal  and 
Error,  54.  Assignments,  26.  Estates,  2. 
Gifts,  5.  Marshalling  Assets  and  Se- 
curities, 1.  Mortgages,  36.  Vendor 
and  Purchaser,  38. 

Faust  V.  Qoodnow,  4  A.  352,  36  P.  71. 

Appeal  and  Error,  457.    Parties,  5,  36. 

Faust  V.  Smith,  3  A.  505,  34  P.  261. 
Action,  24.    Partnership,  60. 

Fay  V.  Ft  Collins,  40  C.  262,  90  P.  612. 

Criminal  Law,  294.  Disorderly  Houses, 
10.    Evidence,  12. 

Fearnley  v.  De  Malnville,  5  A.  441,  39  P.  73. 

Contracts,  28,  58,  62.  Equity,  17.  Max- 
ims, 1. 

Fearnley  v.  Fearnley.  44  C.  417,  98  P.  819. 

Appeal  and  Error,  478,  499.  Assign- 
ments, 1.  Contracts,  23,  32,  48,  51,  76, 
80,  82.  97,  103.  Evidence,  120,  140, 
210.    Trial,  163.    Witnesses,  36. 

Fechheimer  v.  Trounstiene,  12  C.  282,  20  P. 
704. 

Exceptions,  Bill  of,  10,  21,  27. 

Fechheimer  v.  Trounstine,  15  C.  386,  24  P. 
882. 

Contracts,  44.    Evidence,  166. 


Fee  V.  Brown,  17  C.  510,  30  P.  340. 

Public  Lands,  1,  55,  102.  Statutes,  92, 
98. 

Fehringer  v.  F.  H.  Martin  Drug  Co.,  56  C. 
445,  138  P.  1007. 

Appeal  and  Error,  392.  Judgment,  187, 
281.    Pleading,  213. 

Fehringer  v.  MarUn,  56  C.  449,  138  P.  1009. 
(See  Fehringer  v.  Martin  Drug  Co.,  56 
C.  445,  138  P.  1007.) 

Fehringer  v.  Martin,  22  A.  634, 126  P.  1131. 

Appeal  and  Error,  320.  Courts,  132,  134, 
138.    Mortgages,  23. 

Felker  v.  Maxwell,  34  C.  219,  83  P.  215. 

(See  Felker  v.  Sullivan,  34  C.  212,  83  P. 
213.) 

Felker  v.  Sullivan,  34  C.  212,  83  P.  213. 
Bankruptcy,   29.     Corporations,   121. 

Felt  V.  Cleghom,  2  A.  4,  29  P.  813. 

Execution,  29  Fraudulent  Conveyances, 
21.    Trial,  9 

Felt  V.  Denver  ft  R.  G.  R.  Co.,  48  C.  249,  110 
P.  215,  1136. 

Appeal  and  Error,  123.    Commerce,  3. 

Ferguson  v.  Durkee,  46  C.  334,  104  P.  1134. 
Appeal  and  Error,  438. 

Ferrara  v.  Auric  Min.  Co.,  43  C.  496,  95  P. 
952. 

Death,  9. 

Ferrara  v.  Auric  Min.  Co.,  20  A.  411,  79  P. 
302. 

Appeal  and  Error,  152.    Costs,  3,  4,  43. 

Ferrari  v.  Brooks-Harrison  Fuel  Ck>.,  53  C. 
259,  125  P.  125. 

New  Trial,  16. 

Ferris  v.  Chambers,  51  C.  368,  117  P.  994. 

Chattel  Mortgages.  50.  Statutes,  114. 
Words  and  Phrases. 

Ferris  v.  Curtis,  63  C.  340,  127  P.  236. 

Attorney  and  Client,  66.  Limitation  of 
Actions,  46,  51. 

Fetta  V.  Vandevier,  3  A.  419.  34  P.  168. 

Frauds,  Statute  of,  35.  Infants.  13, 
16.  Mortgages.  6.  Executors  and  Ad- 
ministrators, 31.    Witnesses,  18.  24. 

Fick  V.  Crook,  27  C.  429,  62  P.  196. 
Exceptions,  Bill  of,  29. 

Fidelity  Inv.  Co.  v.  Carico,  1  A.  292,  28  P. 
1131. 

Principal  and  Agent,  18,  22. 
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Fidelity  St  Casualty  Co.  ▼.  WiUiams,  21  A. 
539,  122  P.  815. 

(See  Metropolitan  Casualty  Ins.  Co.  y. 
Bergheim,  21  A.  527,  122  P.  812.) 

Fidelity  St  Deposit  Ca  of  Maryland  v.  Colo- 
rado loe  St  Storage  Ca,  45  C.  443,  103  P. 
383. 

Appeal  and  Brror,  475.  Insurance,  63, 
92.    Principal  and  Surety,  8, 19,  21. 

Field  ▼.  Small,  17  C.  386,  30  P.  1034. 

Brokers,  4.    Principal  and  Agent,  62. 

Field  ▼.  Tanner,  32  C.  278,  75  P.  916. 

Appeal  and  Brror,  474.  Mines  and  Min- 
erals. 66,  79,  107,  112,  222,  226.  Ten- 
ancy in  Common,  21. 

Filbeck  ▼.  Dayies,  8  A.  320,  46  P.  214. 
Executors  and  Administrators,  74,  76. 

Filby  ▼.  Turner.  9  A.  202,  47  P.  1037. 

Bills  and  Notes,  146, 168.  Pleading,  267. 
Trial,  10,  32. 

Filley  T.  Cody,  3  C.  221. 
Costs»  42. 

Filley  ▼.  Cody,  4  a  109. 
Judgment.  73. 

Filley  t.  Cody,  4  C.  642. 

Appeal  and  Brror,  208.  Bzceptions,  Bill 
ot  27. 

FUlmore  t.  Wells,  10  C.  228,  15  P.  343. 

Action,  18.  Attorney  and  Client.  96, 101, 

104,   105.  Costs,   25.     Guardian  and 

Ward,  2.  Parties,  32,  84.    Witnesses, 
28. 

Filmore  ▼.  Reithman,  6  C.  120. 

Bxecutors  and  Administrators,  21,  74. 
Interest,  3,  7.  PubUc  Lands,  42,  44. 
Vendor  and  Purchaser,  38. 

Filmore  ▼.  Russell,  6  C.  171. 

Infisnts,  11,  12.    Judgment,  68. 

Finch  ▼.  Turner,  21  C.  287,  40  P.  665. 

Bzecution,  49,  69.  Mechanics'  Liens, 
78,  82. 

Fincher  ▼.  People,  26  C.  169,  56  P.  902. 

Burglary,  3.  Criminal  Law,  166,  190, 
204,  270. 

Finding  ▼.  Oitzen,  24  A.  38,  131  P.  1042. 

Appeal  and  Brror,  397.  Master  and 
Servant,  41,  62.  Trial,  86,  122,  129, 
130. 

Finding  t.  Hartman,  14  C.  596,  28  P.  1004. 

Contracts,  53.  Fraudulent  Conyeyances, 
5,  21*    Sales,  46. 


Finerty  ▼.  Frtts,  6  C.  136. 
Trial.  142. 

Finerty  v.  Frtti,  6  a  137. 
.    Trial,  63. 

FInley  r.  New  Cache  La  Poudre  Irr.  Co.,  44 
C.  234,  98  P.  173. 

Waters,  79. 

FinneU  y.  Franklin,  55  C.  156.  134  P.  122. 
Insurance.  53.  105.  120,  121,  122. 

Finnerty  v.  Frits,  5  C.  174. 

Appeal  and  Brror.  461.  Brokers,  18,  28, 
30.  Contracts,  62.  Mines  and  Min- 
erals, ,239.  Principal  and  Agent,  19, 
26.    Vendor  and  Purchaser,  9. 

Finnerty  y.  Stratton's  Bstate.  53  C.  17,  123 
P.  667. 

Appeal  and  Brror.  82.  Brokers,  IS,  18. 
Contracts,  44.  105.    Byidence.  148. 

Fireman's  Fund  Ins.  Ca  y.  Barker.  6  A.  535, 
41  P.  513. 

Insurance,  43,  44.    Trial,  122. 

Fire,  Police  St  Bxcise  Com'rs  of  City  of  Den- 
yer.  In  re,  21  a  14,  39  P.  329. 

Courts,  165. 

Firestone  Coal  Co.  y.  McKissick,  24  A.  294. 
134  P.  147. 

Appeal  and  Brror,  855.  Bills  and  Notes, 
5.  Corporations,  202.  Blines  and  Min- 
erals, 268.  Mortgages,  104.  Vendor  and 
Purchaser,  5. 

Fire  St  Bxcise  Com'rs,  In  re,  19  C.  482,  36  P. 
284. 

Courts,  168,  169.  Officers,  20.  States.  11, 
12. 

First  Congregational  Church  of  Cripple  Creek 
y.  Grand  Rapids  School-Furniture  Cc,  15 
A.  46,  60  P.  948. 

Corporations,  21.    Sales,  92. 

First  Nat  Bank  y.  Arthur,  10  A.  283,  SO  P. 
788. 

Denyer,  62. 

First  Nat  Bank  y.  Arthur,  12  A.  90.  54  P. 
1107. 

Judgment  234.    Mandamus,  27. 

First  Nat  Bank  y.  Beasley,  12  A.  313,  65  P. 
616. 

Appeal  and  Brror,  447.    Trusts,  18. 

First  Nat  Bank  y.  Bernard,  4  C  71. 

Appeal  and  Brror,  168. 

First  Nat  Bank  y.  Board  of  Com'rs  of  Mont- 
rose County.  27  C.  312.  61  P.  226. 

Appeal  and  Brror,  884. 
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First  Nat.  Bank  v.  Board  of  Gom'rs  of  Mont- 
rose County,  29  C.  114,  66  P.  890. 

Courts,  146. 

First  Nat.  Bank  ▼.  Board  of  Com'rs  of  Mont- 
rose County,  29  C.  117,  67  P.  1129. 

(See  First  Nat  Bank  v.  Board  of  Com'rs 
of  Montrose  County,  29  C.  114,  66  P. 
890.) 

First  Nat  Bank  ▼.  Board  of  Com'rs  of  Mont* 
rose  County,  36  G.  266,  84  P.  1111. 

Taxation,  8,  60,  87. 

First  Nat  Bank  t.  Board  of  Com'rs  of  Mont- 
rose County,  36  C.  497,  86  P.  1006. 

(See  Board  of  Com'rs  of  Teller  County  ▼. 
Pinnacle  Gtold  Mining  Co.,  36  C.  492, 
86  P.  1006.) 

First  Nat  Bank  y.  Campbell,  2  A.  271,  30  P. 
367. 

Attachment,  24.  Pleading,  266.  Trusts, 
11,  17,  18. 

First  Nat  Bank  v.  Cone,  67  C.  629.  143  P. 
669. 

Estoppel,  2.  Executors  and  Administrar 
tors,  40,  46. 

First  Nat  Bank  v.  Devenish,  16  C.  229,  26  P. 
177. 

Banks  and  Banking,  37.    Checks,  1. 

First  Nat  Bank  ▼.  FoUett  27  C.  612,  62  P. 
361. 

Courts,  140, 142. 

First  Nat  Bank  ▼.  FoUett,  46  C.  462,  104  P. 
964. 

Appeal  and  Error,  648.    Costs,  33. 

First  Nat  Bank  ▼.  FoUett,  20  A.  372,  80  P. 
147. 

Appeal  and  Error,  496.  Bona  Fide  Pur- 
chaser, 13.  Fraudulent  Conveyances, 
24,  48,  68,  69.    Partnership,  6L 

First  Nat  Bank  v.  Hastings,  7  A.  129,  42  P. 
691. 

Corporations,  61. 

First  Nat  Bank  y.  Hotchkiss,  49  C.  697,  114 
P.  310. 

Abatement  and  Reviyal,  16.  Estoppel,  3. 
Executors  and  Administrators,  40,  41. 

First  Nat  Bank  y.  Hummel,  14  C.  269,  23  P. 
986. 

Action,  23,  26.    Parties,  16.    Trusts,  39. 

First  Nat.  Bank  y.  Kayanagh,  7  A.  160,  43 
P.  217. 

Fraudulent  Conyeyances,  16, 18. 

First  Nat  Bank  y.  KiUgore,  10  A.  636,  61  P. 
1023. 

CU>ntracts,  121.    Pleading,  249. 


First  Nat  Bank  y.  Lewis,  67  C.  124,  139  P. 
1102. 

Banks  and  Banking,  28.  BUls  and  Notes, 
149.  New  Trial,  34.  Set-ofT  and 
Counterclaim,  1,  6.  Words  and 
Phrases. 

First  Nat  Bank  y.  Leppel,  9  C.  694, 13  P.  776. 

Appeal  and  Error,  268.  Banks  and  Bank- 
ing, 49.    Qamishment,  11. 

First  Nat  Bank  y.  Londonderry  Min.  Ca,  60 
C.  86,  114  P.  313. 

Bonds,  16.  Contracts,  81.  Customs  and 
Usages,  6.  Deposits  in  Court  1.  Eyi- 
dence,  148.    Judgment,  227. 

First  Nat  Bank  y.  Manhattan  Life  Ins.  Ck>., 
21  A.  266,  120  P.  1112. 

Action,  14.  Appeal  and  Error,  609. 
Banks  and  Banking,  44.    Courts,  176. 

First  Nat.  Bank  y.  Miner,  9  A.  361,  48  P. 
837. 

Alteration  of  Instruments,  2.  Appeal 
and  Error,  428.    Mortgages,  18,  60,  61; 

First  Nat  Bank  y.  Mineral  Farm  Ck)nsol.  Min. 
Co.,  17  A.  462,  68  P.  981. 

BUls  and  Notes,  46,  94,  97,  147,  166. 

First  Nat  Bank  y.  Newton,  10  C.  161,  14  P. 

428. 

Partnership,  46,  82. 

First  Nat  Bank  y.  Park,  37  C.  303,  86  P.  106. 

Limitation  of  Actions,  23.  Mortgages, 
87,  92. 

First  Nat  Bank  y.  Schmidt  6  A.  216,  40  P. 
479. 

Banks  and  Banking,  42,  66.  Contracts, 
38.    Sales*  68. 

First  Nat  Bank  y.  Shank,  63  C.  446,  128  P. 
66. 

Appeal  and  Error,  483,  649.  BUls  and 
Notes,  172.  Contracts,  60,  79,  100. 
Pleading,  60,  100.  Reformation  of  In- 
struments, 3.    Trial,  121,  129,  142,  169. 

First  Nat  Bank  y.  Smith,  66  C.  616,  136  P. 
460. 

Appeal  and  Error,  377.  Bills  and  Notes, 
161.    Jury,  17. 

First  Nat  Bank  y.  Wilbur,  16  C.  316,  26  P. 

777. 

Action,  18.   Chattel  Mortgages,  60,  81,  96. 

First  Nat  Bank  y.  Wyman,  16  A.  468,  66  P. 
466. 

Railroads,  24,  26. 

Fischbach  y.  Garrison  MUling  &  Eleyator  Co., 
46  C.  29,  102  P.  896. 

Customs  and  Usages,  3,  4.  Byidence,  26. 
Judgment,  96.    Sales,  1. 
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Fischback  y.  Garrison  Milling  ft  Blevator  Co., 
20  A.  448,  79  P.  749. 

Chattel  Mortgagee,  87.    Sales,  49. 

Fishback  v.  Vining,  22  A.  419,  125  P.  559. 
Brokers,  6.    Specific  Performance,  25. 

Fischer  ▼.  Hanna,  21  C.  9,  89  P.  420. 
Appeal  and  Error,  159. 

Fischer  v.  Hanna,  8  A.  471,  47  P.  303. 

Appeal  and  Error,  337.  Intervention,  2. 
Judgment,  4.  Mechanics'  Liens,  12. 
MoUons,  8.  Parties,  16,  19,  21.  Plead- 
ing, 150,  255. 

Fishel  V.  Goddard,  30  C.  147,  69  P.  607. 

Appeal  and  Error,  22,  398.  Corporations, 
120,  143,  163,  165,  167. 


Fisher  v.  Denver  Nat  Bank, 
440. 


C.  373,  45  P. 


Appeal  and  Error,  458.  Bills  and  Notes, 
43,  44.  Estoppel,  25.  Principal  and 
Surety,  19,  23.  . 

Fisher  v.  Greene,  5  C.  54L 

Equity*  11'    Judgment,  141. 


Fisher  v.  Hervey,  6  C.  16. 

Ccmstitutional  Law,  71. 
11.    Statutes,  135. 


Garnishment,  1, 


Fisher  v.  Kansas  City  Humboldt  Mln.  Co., 
C.  220,  70  P.  330. 

Appeal  and  Error,  519. 
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Fisher  v.  McPhee  ft  McGlnnity  Co.,  24  A.  420, 
135  P.  132. 

Appeal  and  Error,  398.     Evidence,  104. 
Mechanics'  Liens,  20,  21,  22,  43,  68,  75. 

Fisher  v.  Martin,  2  C.  525. 
Appeal  and  Error,  438. 

Fisher  v.  Seymour,  23  C.  542,  49  P.  30. 

Mines  and  Minerals,  190.    Principal  and 
Agent,  2L 

Fisk  V.  Cathcart,  3  A.  374,  33  P.  1004. 
Covenants,  3,  6,  15. 

Fisk  V.  Cathcart,  16  C.  238,  27  P.  711. 

Assignments  for  Benefit  of  Creditors,  12. 
Judgment,  197. 

Fisk  V.  Greeley  Electric  Light  Co.,  8  A.  319, 
33  P.  70. 

Principal  and  Agent,  31,  45.    Trial,  87, 
115. 

Fisk  V.  People's  Nat.  Bank,  14  A.  21.  59  P.  63. 

Chattel   Mortgages,  4.     Fixtures,  1,   5. 
Mortgages,  33,  34. 


Fisk  V.  Reser,  19  C.  SS,  34  P.  672. 

Bills  and  Notes,  62,  63.  Frauds,  Statute 
of,  5.    Pleading,  146. 

Fisk  Min.  ft  Mill.  Co.  v.  Reed,  32  C  506,  77 
P.  240. 

Appeal  and  Error,  79,  476,  478.  Oon- 
tracto,  6,  7,  28,  33.  43,  85,  117,  167,  172, 
173.    Corporations,  186,  195,  201. 

Fist  V.  Currie,  49  C.  284,  112  P.  689. 
Brokers,  3,  26,  35.    Pleading,  249. 

Fist  V.  Fist,  3  A.  273,  32  P.  719. 

Appeal  and  Error,  437.  Estoppel,  2L 
New  Trial,  27. 

Fitch  V.  Ellison,  15  C.  418,  24  P.  872. 

Attorney  and  Client,  94.   New  Trial,  6, 8L 

Fitch  V.  Hammer,  17  C.  591,  31  P.  336. 

Appeal  and  Error,  516.  Attachment,  15. 
Payment,  13.  Principal  and  Surety, 
40,  41. 

Fitch  V.  People,  45  C.  298, 100  P.  1132. 
Abortion,  1,  4.    Criminal  Law,  188. 


Fitch  V.  Stallings,  5  A.  106, 
Mortgages,  29,  112. 


P.  393. 


FitzeU  V.  People,  40  C.  414,  90  P.  1114. 

(See  Stubbs  v.  People,  40  C.  414,  90  P. 
1114.) 

Fitzgerald  v.  Burke,  14  C.  559,  23  P.  993. 

Appeal  and  Error,  75.    Judgment,  2S9. 
Pleading,  106. 

Fitzgerald  v.  People,  1  C.  56. 

Criminal  Law,  208.    Venue,  19,  27. 


Fitzhugh  V.  Brown, 


6,  77  P.  109L 


Appeal  and  Error,  435,  437,  499.  Trial, 
154. 

Fitzhugh  V.  Nich<das,  20  A.  284,  77  P.  1091 

Appeal  and  Error,  418.  Trial,  99. 
Venue.  17. 

Fitzhugh  V.  Spear,  8  A.  398,  46  P.  625. 
Trial,  142. 

Fitzpatrick  v.  People,  36  C.  311,  85  P.  650. 
Costs,  48.    Criminal  Law,  28L 

Fitzpatrick,  People  ex  rel.,  v.  District  Court 
of  Thirteenth  Judicial  Dlst,  33  C.  77,  79 
P.  1014. 

(See  People  ex  rel.  Fitzpatrick  v.  Dis- 
trict Court  of  Thirteenth  Judicial  Dis- 
trict) 


Flanagan  v.  Newman,  5  A.  245, 
Execution,  36. 


P.  43L 
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Flannery  v.  Trainor,  13  A.  290,  57  P.  189. 
Justloes  of  the  Peace,  26. 

Flavell  v.  Toles,  21  A.  223,  120  P.  1050. 
Appeal  and  Error,  5,  140, 174. 

Fleetford  v.  Barnett,  11  A.  77,  52  P.  293. 

Breach  of  Promise,  1,  2.  Eyldence,  218, 
Trial,  96. 

Fleming  v.  Baxter,  20  G.  238,  38  P.  57. 
Attachment,  2.    Garnishment,  13. 

Fleming  v.  Boulevard  Highlands  Imp.  Co.,  12 
A.  187,  54  P.  859. 

Judgment,  13.    Quieting  Title,  5. 

Fleming  v.  Daly,  12  A.  439,  55  P.  946. 

Appeal  and  Error,  289.  Mines  and  Min- 
erals, 28,  214,  221.    Trial,  120,  129. 

Fleming  y.  Howell,  22  A.  382,  125  P.  551. 

Adverse  Possession,  9,  32.  Limitation 
of  Actions,  61.    Taxation,  170, 172, 199. 

Fleming  v.  Kelly,  18  A.  23,  69  P.  272. 
Executors  and  Administrators,  14. 

Fleming  v.  Prudential  Ins.  Co.  of  America, 
19  A.  126,  73  P.  752. 

Judgment,  216.    Mechanics'  Liens,  6,  62. 

Fleming  v.  Wells,  45  G.  255,  101  P.  66. 
Appeal  and  Error,  366.    Brokers,  38. 

Fletcher  v.  (see  under  Town  of  Fletcher  v.) 

Fletcher  v.  Stowell,  17  C.  94,  28  P.  326. 
Courts,  22,  60,  99.    Venue,  14,  24. 

Flick  V.  Graham,  5  A.  88,  37  P.  37. 
Appeal  and  Error,  435. 

Flick  V.  Hahn's  Peak  A  E.  R.  Canal  ft  Placer 
Min.  Co.,  16  A.  485,  66  P.  453. 

Contracts,  98,  119,  145,  157.  Evidence, 
169. 

Flint  V.  Hubbard,  16  A.  464,  66  P.  446. 

Action,  22,  23.  Appeal  and  Error,  469. 
Attorney  and  Client,  106.  Costs,  14. 
Pleading,  127. 

Flint  V.  Powell,  10  A.  66,  50  P.  45. 
Appeal  and  Error,  23,  26. 

Flint  V.  Powell,  18  A.  425,  72  P.  60. 
Action,  31.    Courts,  203. 

Florance  v.  Wilson,  46  C.  427.  106  P.  879. 
Chattel  Mortgages,  14. 

Florence  v.  (see  under  City  of  Florence  v.) 

Florence  v.  (see  under  Town  of  Florence  v.) 


Florence  Oil  ft  Refining  Co.  v.  First  Nat 
Bank,  38  C.  119,  88  P.  182. 

Appeal  and  Error,  326.  Bills  and  Notes, 
131.    Costs,  45.    Payment,  14. 

Florence  Oil  ft  Refining  Co.  v.  Hiawatha  Gas, 
Oil  ft  Refining  Co.,  55  C.  378,  135  P.  454. 

Appeal  and  Error,  448.  Bills  and  Notes, 
127,  173.    Pleading,  165. 

Florence  Oil  ft  Refining  Co.  v.  Huff,  14  A.  281, 
59  P.  624. 

Appeal  and  Error,  461.  Malicious  Prose- 
cution, 7,  8,  12.  Payment,  10.  Trial, 
130. 

Florence  Oil  ft  Refining  Co.  v.  McCandless, 
26  C.  534,  58  P.  1084. 


Specific  Performance,   4. 
Purchaser,  17,  56. 


Vendor   and 


Florence  Oil  ft  Refining  Co.  v.  McCumber,  38 
G.  366,  88  P.  265. 

Appeal  and  Error,  79,  326.  Cancellation 
of  Instruments,  11,  12.  Landlord  and 
Tenant,  50. 

Florence  Oil  ft  Refining  Co.  v.  McRae,  40  G. 
303,  90  P.  507. 

Account,  Action  on,  4.  Appeal  and  Er- 
ror, 326.    Costs,  45.    Interest,  22. 

Florence  Oil  ft  Refining  Co.  v.  Oil  Well  Sup- 
ply Co.,  38  C.  124,  87  P.  1077. 

Appeal  and  Error,  71,  415,  467.  Continu- 
ance, 11.    Pleading,  227. 

Florence  Oil  ft  Refining  Ck).  v.  Orman,  19  A. 
79,  73  P.  628. 

Contracts,  130.    Public  Lands,  100. 

Florence  Oil  ft  Refining  Co.  v.  Reeves,  13  A. 
95,  56  P.  674. 

Contracts,  157.    Depositions,  15,  22,  24. 

Florence  ft  G.  C.  R.  Co.  v.  Allen,  17  A.  526,  69 
P.  270. 

(See  Florence  ft  G.  C.  R.  Co.  v.  Maloney.) 

Florence  ft  C.  C.  R.  Co.  v.  (^risten,  21  A.  425, 
122  P.  64. 

Appeal  and  Error,  437. 

Florence  ft  C.  C.  R.  Co.  v.  Jensen,  48  C.  28, 
108  P.  974. 


Appeal  and  Error,  74,  77. 
21,  22.    Pleading,  273. 


Carriers,  16, 


Florence  ft  G.  C.  R.  Co.  v.  Maloney,  17  A.  526, 
69  P.  270. 

Appeal  and  Error,  4. 

Florence  ft  C.  C.  R.  Co.,  v.  Radetsky,  52  C. 
479,  122  P.  791. 


Replevin,  6. 
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Florence  St  C.  G.  R.  Ca  ▼.  Tetmant,  32  C  71, 
76  P.  410. 

Aooount,  Action  on,  3.  AsBignments  for 
Benefit  of  Creditors,  42.  Compromise 
and  Settlement,  6.  Interest,  9.  Lim- 
itaUon  of  Actions,  47.  Sales,  77.  Trial, 
87. 

Florman  ▼.  School  Dist.  Na  11,  Bl  Paso 
County,  6  A.  319,  40  P.  469. 

Equity,  13.  Judgment,  266.  Mechanics' 
Liens,  6.    Schools,  10,  20. 

Floyd  ▼.  Cochran,  24  C.  489,  62  P.  676. 
Appeal  and  Error,  8. 

Floyd  ▼.  Colorado  Fuel  ft  Iron  Co.,  10  A.  64, 
60  P.  864. 

Appeal  and  Error,  643.  Judgment,  72, 
102,  103.    New  Trfal,  1. 

Floyd  v.  Colorado  Fuel  ft  Iron  Co.,  18  A.  163, 
70  P.  462. 

Master  and  Servant,  24,  67,  76. 

Floyd  ▼.  Sellers,  7  A.  491,  44  P.  871. 

Attachment,  86.  Execution,  60,  69,  63. 
Parties,  18,  20. 

Floyd  ▼.  Sellers,  7  A.  498,  44  P.  373. 
Attachment,  67,  76.    Execution,  43. 

Fluke  ▼.  Ford,  36  C.  112,  84  P.  469. 

Deeds,  43.  Quieting  Title,  31.  Waters, 
240,  332. 

F.  Bl  Dayis  Iron  Works  Ca  r.  White,  31  C. 
82,  71  P.  384. 

(See  Davis  Iron  Works  Ca  v.  White.) 

Foley  V.  Coon,  41  C.  432,  93  P.  13. 

Appeal  and  Error,  78,  438,  448.  Mechan- 
ics' Uens,  74. 

Foley,  People  ex  rel.,  y.  Montes. 

(See  People  ex  rel.  Foley  v.  Montes,  48 
C.  232,  110  P.  639.) 

Folsom  V.  Cragen,  11  C.  206, 17  P.  616. 

Mechanics'  Ldens,  61.  Blines  and  Min- 
erals, 283. 

Foot  V.  Burr,  41  C.  192,  92  P.  236. 

Limitation  of  Actions,  7,  16,  18,  64,  66. 
Mortgages,  62. 

Foot  V.  Smythe,  20  A.  320,  78  P.  619. 

Assignments,  19.  Attorney  and  Client, 
74,  82,  84,  86. 

Foote  V.  Walker,  3  C.  339. 
Justices  of  the  Peace,  41. 

Forbes  v.  Board  of  Com'rs  of  Grand  C!ounty, 
23  C.  344,  47  P.  388. 

Appearance,  3.  Counties,  69,  72,  91. 
Limitation  of  Actions,  30.  Mandamus, 
27.    Venue,  14,  24. 


Ford  V.  Beckwith,  28  C.  96,  62  P.  843. 
Elections,  3L 

Ford  V.  Beckwith,  28  C.  96,  62  P.  1116. 

(See  Ford  v.  Beckwith,  28  C.  95,  62  P. 
843.) 

Ford  T.  Brown,  1  C.  266. 
Pleading,  176,  206. 

Ford  V.  Denver,  XQ  A.  600,  61  P.  1015. 

Action,  L    Municipal  Corporatioos.  193, 
197. 

^ord  V.  Roberts,  14  C.  291,  23  P.  322. 
Damages,  30,  3L   Judgment,  207. 

Ford  V.  Rockwell,  2  C.  376. 

Depositions,  6.    Pleading,  41. 

Ford  T.  Simmons,  62  C.  249,  121  P.  167. 

Continuance,  10,  18,  19,  22,  23.  Excep- 
tions, Bill  of,  7. 

Ford  Ctold  Min.  Co.  v.  Langford,  1  C.  62. 

Appeal  and  Error,  629.  Mechanics' 
Liens,  67,  61,  66,  69,  70,  76. 

Forman  v.  City  of  Central,  67  C.  636,  143  P. 
673. 

False  Imprisonment,  4,  6. 

Fomwald  v.  Nelson,  42  C.  178,  93  P.  1116. 
Abandonment,  1. 

Forrester  v.  Gill,  11  A.  410,  63  P.  230. 

Assignments,  9.  Fraudulent  Convey- 
ances, L    Insurance,  13,  80. 

Forsyth  v.  Ryan,  17  A.  611,  68  P.  1066. 
Assignments,  32. 

Ft  Ck>llins  V.  (see  under  City  of  Ft  Ck}l]in8 
▼.) 

Fort  Collins  Development  R.  Co.  v.  France, 
41  C.  612,  92  P.  963. 

Appeal  and  Error,  104,  421,  429,  467,  476, 
480.  Eminent  Domain,  21,  68.  Evi- 
dence, 60, 184,  206.  Pleading,  166.  179. 
Trial,  43. 

Ft  Collins  Development  R.  Ca  v.  Hoyt,  36  C 
480,  84  P.  69. 

Appeal  and  Error,  23,  27,  184.  Eminent 
Domain,  74. 

Forte  V.  People,  67  C.  460,  140  P.  789. 

(Mminal  Law,  189.  Homicide,  73.  Jury, 
21. 

Ft  Lyon  Canal  Co.  v.  Arkansas  Valley  Sugar 
Beet  ft  Irrigated  Land  Co.,  39  C.  332,  90 
P.  1023. 

AA>eal  and  Error,  64,  347.  Canstitn- 
tional  Law,  106.  Judgment,  224. 
Waters,  192,  206,  216.  216. 
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Ft  Lyon  Canal  Ck>.  t.  Chew,  33  C.  392,  81  P. 
37. 
Waters,  78,  86, 121, 122, 123. 

Fort  Lyon  Canal  Ca  ▼.  Fkiman,  48  C.  414, 
109  P.  861. 

Eminent  Domain,  65,  66.    Trial,  165. 

Ft.  Morgan  Land  ft  Canal  Ca  t.  South  Platte 
Ditch  Co.,  18  C.  1,  30  P.  1032. 

Waters,  6,  24,  41,  51,  52,  55,  189,  827. 

Foster  ▼.  Berrier,  39  C.  398,  89  P.  787. 

Hoshand  and  Wife,  1.  BCarriage,  8. 
Quieting  TiUe,  30.    Trusts,  14,  18. 

Foster  ▼.  Qark,  21  A.  192,  121  P.  130. 

Limitation  of  AcUons,  8, 16.  Mortgages, 
62,  114.  Quieting  TiUe,  9.  Taxation^ 
170,  173,  174,  191,  197. 

Foster  ▼.  Cramer,  19  C.  405,  35  P.  747. 

Chattel  Mortgages,  28,  30.  Vendor  and 
Purchaser,  39. 

Foster  v.  Gray,  24  A.  247,  133  P.  146. 

Quieting  TiUe,  16,  20.  TaxaUon,  172, 
173,  176,  197, 199. 

Foster  v.  City  of  Greeley,  15  A.  176,  61  P.  482. 
Master  and  Servant,  89. 

Foster  ▼.  Hart  Consol.  Min.  Co.,  52  C.  429, 
122  P.  54. 

Courts,  81.    Taxation,  60. 

Foster  v.  Hart  Consol.  Min.  Co.,  52  C.  459, 122 
P.  48. 

Constitutional  Law,  85.    Statutes,  4. 

Foster  ▼.  People,  1  C.  293. 

Criminal  Law,  299.  Mayhem,  1,  2,  3.  In- 
dictment and  Information,  29. 

Foster  ▼.  People,  56  C.  452, 139  P.  10. 

Appeal  and  Error,  438.  Criminal  Law, 
172,  181,  182,  244.    Larceny,  15. 

Fostoria  Gold  Min.  Ca  t.  Hasard,  44  C.  495, 
99  P.  758. 

Vendor  and  Purchaser,  46,  53. 

Fonlke   y.    Board   of  Com'rs   of  Arapahoe 
County,  9  A.  201,  48  P.  153. 

Costs,  50. 

Foulke  v.  People,  4  A.  519,  36  P.  640. 

Haheas  Corpus,  17,  20,  22.    Parent  and 

Child,  1. 

Fowler  ▼.  McPhee,  13  A.  185,  56  P.  1118. 

Bills  and  Notes,  14,  16,  17, 18,  19. 

Fox  ▼.  Denargo  Land  Co.,  37  C.  203,  86  P.  344. 

Brokers,  16,  18,  23,  38,  39.  Evidence, 
158. 


Fox  V.  Denver  City  Tramway  Co.,  57  C.  511, 
143  P.  278. 

Carriers,  65.  Negligence,  43.  Pleading, 
121, 141,  232. 

Fox  V.  Upe,  14  A.  258,  59  P.  850. 

Creditors'  Suit,  7.  Evidence,  72.  Fraud- 
ulent Conveyances,  15,  44.  Limitation 
of  Actions,  84. 

Fox  V.  Trinidad  Waterworks  Ca,  7  A.  401, 
43  P.  1051. 

Mandamus,  53. 

Frambach  v.  Frank,  33  C.  529,  81  P.  247. 
Principal  and  Agent,  45. 

Francis  v.  Wells,  2  C.  660. 

Vendor  and  Purchaser,  14,  46,  49. 

Francis  v.  Wells,  4  C.  274. 
Judgment,  78. 

Frank  v.  Bauer,  19  A.  445,  75  P.  930. 

Contracts,  98.  Evidence,  132.  Internal 
Revenue,  3.  Jury,  7.  Mines  and  Min- 
erals, 240,  282. 

Frank  v.  Bonnevie,  20  A.  164, 77  P.  363. 
Brokers,  9,  42.    Receivers,  15. 

Franklin  v.  Burris,  35  C.  512,  84  P.  809.      . 

Appeal  and  Error,  372,  374.  Judgment, 
95.    Specific  Performance,  38,  41. 

Franklin  v.  United  States,  1  C.  35. 
Courts,  74.    Homicide,  40. 

Franklin  Min.  Ca  v.  O'Brien,  22  C.  129,  43 
P.  1016. 

Bona  Fide  Purchaser,  8.  Corporations^ 
203,  204.    Tenancy  in  Common,  7. 

Frants  Stores  Co.  v.  Wright,  22  A.  170,  123 
P.  329. 

Appeal  and  Error,  438.  Fraudulmit  Con- 
veyances, 19. 

Feasor  v.  Mines  Leasing  Co.,  16  A.  444,  66  P. 
167. 

Corporations,  151. 

Fravert  v.  Board  of  Com'rs  of  Mesa  County, 
39  C.  71,  88  P.  873. 

Waters,  316. 

Fravert  v.  Feeler,  11  A.  387,  53  P.  288. 

Arbitration  and  Award,  1,  2.  Pleading, 
90. 

Frazier  v.  Shoup,  35  C.  98,  83  P.  777. 

Appeal  and  Error,  447,  448. 

Freas  v.  Engelbrecht,  3  C.  377. 

Appeal  and  Error,  7, 177,  336,  374.  Judg- 
ment, 126,  207.    Pleading,  252. 
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Freas  y.  Lake,  2  C.  480. 

Pleading,  210.    Replevin,  34. 

Freas  v.  Townsend,  1  C.  86. 
Appeal  and  Error,  142. 

Freas  ▼.  Truitt,  2  C.  489. 

Account,  Action  on,  1.  Account  Stated, 
1,  4.  Appeal  and  Error,  188,  208.  Bills 
and  Notes,  152. 

Freedman  v.  Gordon,  4  A.  343,  35  P.  879. 
Appeal  and  Error,  530. 

Freeman  v.  Brockway,  24  C.  441,  50  P.  32. 
Contracts,  20.    Estoppel,  43. 

Freeman  v.  Peterson,  45  C.  102,  100  P.  600. 

Appeal  and  Error,  476.  Evidence,  113. 
Trusts,  18. 

Freeman  Imp.  Co.  v.  Osbom,  14  A.  488,  60  P. 
730. 

Corporations,  202. 

Freemont  County  v.   (see  under  Board  of 
Com'rs  of  Freemont  County  v.) 

French  v.  Deane,  19  C.  504,  36  P.  609. 

Courts,  55.  Damages,  8,  21.  Husband 
and  Wife,  42.    Witnesses,  9. 

French  v.  Guyot,  30  C.  222,  70  P.  683. 

Appeal  and  Error,  128,  208,  214,  274,  396. 
Malicious  Prosecution,  6,  8,  10.  Trial, 
36,  137. 

French  v.  People,  6  A.  311,  40  P.  463. 

Criminal  Law,  3,  13.  Insurance,  7,  15, 
76. 

French  v.  Woodruff,  25  C.  339,  54  P.  1015. 

Equity,  26.  Executors  and  Administra- 
tors, 65,  77.  Laches,  1.  Limitation  of 
Actions,  14,  28.  Pleading,  26.  Trusts, 
31,  43. 

Frerker  v.  Nicholson,  41  C.  12,  92  P.  224. 
Blaster  and  Servant,  109.    Negligence,  8. 

Freudenthal  v.  Espey,  45  C.  488,  102  P.  280. 
Contracts,  63,  65.    Injunction,  14,  25. 

Friel  v.  People,  4  A.  259,  35  P.  676. 
Criminal  Law,  2.    Highways,  2,  16. 

Frlsch  V.  Ard,  34  C.  66,  81  P.  247. 

Elections,  54.   Municipal  Corporations,  8. 

Frisholm  v.  Fitzgerald,  25  C.  290,  53  P.  1109. 
Mines  and  Minerals,  66.    Trial,  32. 

Froman  v.  Wilson,  20  A.  297,  78  P.  615. 

Appeal  and  Error,  208,  230,  268,  269,  381. 
Exceptions,  Bill  of,  24. 


Frost  V.  Board  of  Com'rs  of  Teller  Coimtjr, 
43  C.  43,  47,  95  P.  289. 

Appeal   and   Error,   75.     Evidence,    35. 
Judges,  10. 

Frost  V.  Fisher,  13  A.  322,  58  P.  872. 
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Injunction,  21.    States,  13. 


Frue  V.  Houghton,  6  C.  318. 
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Appeal  and  Error,  407,  433,  458. 

Fullen  V.  Wunderlich.  54  C.  349,  130  P.  1007. 
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Appeal  and  Error,  253,  382,  398,  405. 

Gkirbanati  y.  Patterson,  37  C.  230,  86  P.  845. 
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Public  Lands,  23. 
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German  Ins.  Co.  of  Freeport,  111.,  v.  Hayden, 
21  C.  127,  40  P.  453. 
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German  Nat.  Bank  of  Denver  v.  Burns,  12  C. 
539,  21  P.  714. 

Banks  and  Banking,  44.    Evidence,  29. 

German  Nat  Bank  of  Denver  v.  National 
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Constitutional  Law,  26.  Counties,  32. 
Judges,  10.    Words  and  Phrases. 

Glass  y.  Scott,  14  A.  377,  60  P.  186. 

Appeal  and  Error,  482.    Wills,  17,  33.  44. 

Glass-Pendery  Consol.  Min.  Ca  y.  Meyer  Min. 
Co.,  7  C.  51,  1  P.  443. 

Arbitration  and  Award,  8,  9. 

Glatzel  y.  Binschadler,  21  C.  192,  40  P.  352. 

Appeal  and  Error,  382.  Justices  of  the 
Peace,  26. 

Glendinning  y.  City  and  County  of  D^yer, 
50  C.  240,  114  P.  652. 

Municipal  Corporations,  164. 

Glengary  Consol.  Min.  Co.  y.  Boehmer,  28  C 
1,  62  P.  839. 

Corporations,  79,  180,  208.    Trusts,  30. 

Glenn  y.  Brush,  3  C.  26. 

Continuance,  14.  Depositions,  3,  11.  Erl- 
dence,  128.  Pleading,  71,  94.  Process, 
36.  Repleyin,  10.  Sherifts  and  Con- 
stables, 32. 

Glenwood  Nat  Bank  y.  Schwarts,  20  C  278. 
38  P.  324. 

(See  Greig  y.  Clement,  20  C.  167,  37  P. 
960.) 

Globe  Smelting  &  Refining  Co.  y.  Spann,  6 
A.  146,  40  P.  198. 

Appeal  and  Error,  21,  137,  448.  Master 
and  Seryant,  21.    Witnesses,  89. 
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Goad  y.  Heckler,  19  A.  479,  76  P.  642. 
Forcible  Entry  and  Detainer,  11, 17. 

Goad  V.  Nevitt,  39  C.  323,  89  P.  775. 
Appeal  and  Error,  447. 

Goard  ▼.  Gonn,  2  A.  66,  29  P.  918. 
Fraudnlent  Conveyances,  20. 

Goddard  y.  Fishel-Schlichten  Importing  Co.,  9 
A.  306,  48  P.  279. 

Corporations,  233.  Creditors'  Suit,  1,  7,  8. 

Godding  y.  Colorado  Springs  Ldye  Stock  Co., 
4  A.  14,  34  P.  942. 


Damages,  32.     Fraud,  6,  7. 
202,  276.    Pleading,  62. 


Judgment, 


Godding  y.  Decker,  3  A.  198,  32  P.  832. 

Contracts,  132.  Judgment,  4.  Parties, 
16.    Vendor  and  Purchaser,  16,  17. 

Godding  y.  Hall,  66  C.  679,  140  P.  166. 
Contracts,  33,  69.    Deeds,  47. 

Godding  y.  Rosslter,  20  A.  246,  77  P.  1094. 

Appeal  and  Error,  216,  282,  293,  296. 
Judgment,  60. 

Godfrey  y.  Board  of  Com'rs  of  El  Paso 
County,  63  C.  196,  124  P.  190. 

Agreed  Case,  4.    Theaters  and  Shows,  1. 

Godsmark  y.  Bennett's  Estate,  62  C.  201,  120 
P.  161. 

Appeal  and  Error,  40,  366,  479.   Bills  and 
Notes,  38.    Contracts,  1,  79.    Interest, 
19. 
• 
Goerke  y.  Town  of  Manltou,  26  A.  482,  139  P. 
1049. 

Ejectment,  27.  Eyldence,  39.  Highways, 
1,  3,  5,  6,  9. 

GoCr  y.  Landon,  5  A.  462,  39  P.  69. 
Fraudulent  Conyeyances,  20,  23. 

Goldberger  y.  Lelbowitz,  42  C.  99,  93  P.  1108. 

Appeal  and  Error,  289.  Justices  of  the 
Peace,  28.  Pleading,  101.  Set-Off  and 
Counterclaim,  10,  11. 

Goldberger  y.  People,  46  C.  327,  101  P.  407. 

Appeal  and  Error,  476,  481.  Criminal 
Law,  106,  111,  113,  188,  243. 

Gold  Coin  Mining  &  Leasing  Co.  y.  Gourlay, 
16  A.  317,  66  P.  410. 

Min.e8  and  Minerals,  240. 

Gold  Dirt  Min.  &  Mill.  Co.  y.  Perigo  Mines. 
Land  &  Townsite  Corp.,  48  C.  197,  109  P. 
263. 

Mortgages,  68. 


Golden  Age  No.  2  Min.  &  Mill.  Co.  y.  Lang- 
ridge,  39  C.  167,  88  P.  1070. 

Appeal  and  Error,  263,  437.  Corpora- 
ti<His,  201,  206,  207.    Pleading,  277. 

Golden  Canal  Co.  y.  Bright,  8  C.  144,  6  P.  142. 

Mandamus,  2,  39.  Statutes,  48.  Tender, 
2.    Waters,  260,  274,  278,  280,  306. 

Golden  Paper  Co.  y.  Clark,  3  C.  321. 
Corporations,  223.    Process,  44. 

Goldfield  y.  (see  under  City  of  Goldfleld  y.) 

Gold  Glen  Mining,  Milling  &  Tunneling  Co. 
y.  Dennis,  21  A.  284,  121  P.  677. 

Bills  and  Notes,  8,  120.  Corporations, 
207,  212.  Eyldence,  133,  143,  217. 
Pledges,  16. 

Gold  Glen  Mining,  Milling  &  Tunneling  Ca 
y.  Stlmson,  44  C.  406,  98  P.  727. 

Corporations,  139. 

Goldhammer  v.  Dyer,  7  A.  29,  42  P.  177. 
Damages,  10.    Trial,  122. 

Goldsmith  y.  Newhouse,  19  A.  1,  72  P.  809. 

Appeal  and  Error,  123,  184,  199,  478. 
Witnesses,  38. 

Gomer  v.  Chaffe,  6  C.  383.    Courts,  99. 

Exceptions,  Bill  of,  11.  New  Trial,  31. 
Judgment,  7. 

Gomer  y.  Chaffee,  6  C.  314. 

Adverse  Possession,  9,  16.  Taxation^  6, 
123,  127,  129. 

Gomer  v.  McPhee,  2  A.  287,  31  P.  119. 
Contracts,  99. 

Gomer  v.  Shiner,  4  C.  246. 

Abatement  and  Revival,  17.     Pleading, 


Gomer  y.  Stockdale,  6  A.  489,  39  P.  366. 
Assignments,  32.    Pleading,  263. 

Good  V.  Johnson,  38  C.  440,  88  P.  439. 

Estoppel,  30.  Master  and  Servant,  102, 
116.    Trial,  61. 

Good  v.  Llpp,  41  C.  209,  91  P.  1104. 
•Assignments,  26.    Parties,  4. 

Good  v.  Martin,  1  C.  165. 

Bills  and  Notes,  64,  65.  Evidence,  27. 
Trial,  146.    Witnesses,  4. 

Good  v.  Martin,  1  C.  406. 

Appeal  and  Error,  380.  Appearance,  11. 
Depositions,  17.  Judgment,  64.  Plead- 
ing, 179,  185. 
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Good  V.  Martin,  2  C.  218. 

Appeal  and  Error,  493.    Bills  and  Notes, 
64,  65,  143.    Witnesses,  15. 

Good  y.  Martin,  2  C.  292. 
Appeal  and  Error,  23,  26. 

Goodale  y.  Middaugh,  8  A.  223,  46  P.  11. 

Fraud,  20.  Principal  and  Agent,  68. 
Sales,  78. 

Goode  y.  Rio  Grande  Sampling  Ca,  41  C.  169, 
91  P.  1106. 

Fraudulent  Conyeyances,  16. 

Goodrich  y.  Michael,  3  C.  77. 

Chattel  Mortgages,  26.  Fraudulent  Con- 
yeyances, 20. 

Goodrich  y.  Treat,  3  C.  408. 

Executors  and  Administrators,  6,  64.  In- 
surance, 13,  23. 

Goodstein  y.  Frantz  McRay  Iron  Works  Co., 
41  C.  261,  92  P.  703. 

Attachment,  72. 

Goodyear  India  Rubber  Gloye  Mfg.  Co.  y. 
Appel  Clothing  Co.,  36  C.  535,  86  P.  120. 

Sales,  60. 

Goodykoontz  y.  Acker,  19  C.  360,  35  P.  911. 
Appropriation,  1,  8.    Statutes,  123. 

Goodykoontz  y.  Imes,  36  C.  342,  85  P.  839. 
Appeal  and  Error,  261,  326. 

Goodykoontz  y.  People,  20  C.  374,  38  P.  473. 

Appropriation,  8,  5,  12,  16.  States,  34, 
38. 

Gordon  y.  Darnell,  5  C.  302. 
Vendor  and  Purchaser,  9. 

Gordon  y.  Gray,  19  C.  167,  34  P.  840. 
Appeal  and  Error,  9. 

Gordon  y.  Johnson,  3  A.  139,  32  P.  847. 

Judgment,  71,  184,  202,  229.    Maxims,  1. 

Gordon   Tiger  Mining  ft  Reduction   Co.  y. 
Brown,  66  C.  301,  138  P.  51. 

Contracts,  128.  Escrows,  4.  Fraud,  17. 
Pleading,  243.  Vendor  and  Purchaser, 
21,  22,  50,  56. 

Gordon-Tiger    Mining   6   Reduction   Co.   y. 
Loomer.  50  C.  409,  115  P.  717. 

Executors  and  Administrators,  1,  13,  14, 
31,  36,  40,  67.  Limitation  of  Actions, 
16,  43. 

Gorman  y.  People,  17  C.  696,  31  P.  335. 

Courts,  1.  Criminal  Law,  223.  Officers, 
26.    Trial,  109. 


Goshen  y.  People,  22  C.  270,  44  P.  503. 

Assault  and  Battery,  2.  Landlord  and 
Tenant,  34.    Trespass,  1. 

Goss  y.  Board  of  Com'rs  of  Boulder  County. 
4  a  468. 

Action,  18.  Appeal  and  Error,  186,  283. 
Attachment,  14,  34,  82.  Counties,  43, 
46. 

Goss  y.  Loyell,  46  C.  315,  101  P.  75. 

(See  Loyell  y.  Goss,  45  C.  304, 101  P.  72.) 

Gothard  y.  People,  32  C.  11,  74  P.  890. 
Dentistry,  1.    Statutes,  61. 

Gottlieb  y.  Barton,  13  A.  147,  57  P.  754. 

Appeal  and  Error,  371.  Attachment.  37« 
44,  92.    Interyention,  3. 

GotUieb  y.  Frost,  6  A.  462,  41  P.  508. 
Appeal  and  Error,  216. 

Gottlieb  y.  Hartman,  3  C.  53. 

Embezzlement,  4.  Eyidence,  207. 
Pledges,  3.  Troyer  and  Conyersion,  5. 
Witnesses,  60. 

Gould  y.  Mathes,  56  C.  384,  135  P.  780. 
Eyidence,  3.    Venue,  4. 

Goyemor's  Proclamation,  In  re,  19  C.  333,  36 
P.  530. 

Attachment,  17.    States,  6. 

Graeb  y.  State  Board  of  Medical  Examiners, 
55  C.  523,  139  P.  1099. 

Physicians  and  Surgeons,  2.     Statutes, 


Graff  y.  Portland  Town  ft  Mineral  Co.,  12  A. 
106,  54  P.  854. 

Equity,  20,  24.    Maxims,  1. 

Graham  y.  Graham,  38  C.  463,  88  P.  852. 

Diyorce,  73.   Judgment,  189.    Parent  and 
Child,  6. 

Graham  y.  Piatt,  28  C.  421,  65  P.  30. 

Assignments  for  Benefit  of  Creditors,  7. 
Banks  and  Banking,  56. 

Graham  y.  Reno,  5  A.  330,  38  P.  836. 

Attachment,  38,  109.    Attorney  and  Cli- 
ent, 68.    Libel  and  Slander,  1. 

Graham  Paper  Co.  y.  Sanderson,  8  A.  427,  47 
P.  904. 

Assignments  for  Benefit  of  Creditors,  23. 

Grand     Circle,    Women    of    Woodcraft    y. 
Rausch,  24  A.  304,  134  P.  141. 

(See  Women  of  Woodcraft  y.  Rausch.) 

Grand  County  v.  (see  under  Board  of  Com'rs 
of  Grand  County  y.) 
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Grande  Ronde  Lumber  Co.  y.  Cotton,  12  A. 
375,  55  P.  610. 

Corporations,  21. 

Grand  Fraternity  y.  Cliff,  24  A.  480,  135  P. 
125. 

Insurance,  102, 126. 

Grand  Junction  Water  Co.  y.  Grand  Junction, 
14  A.  424,  60  P.  196. 

Contracts,  89,  125.    Estoppel,  20.    Munic- 
ipal Corporations,  91.    Waters,  410. 

Grand  Lodge,  A,  O.  U.  W.  v.  Taylor,  44  C. 
373,  99  P.  570. 

Appeal  and  Error,  472.     Insurance,  87, 
92,  116,  128.    Jury,  19. 

Grand  Lodge,  A.  O.  U.  W.  y.  Taylor,  24  A. 
106,  131  P.  783. 


Appeal  and  Error,  509. 
212.    Insurance,  110. 


Eyidence,  111, 


Grand  Riyer  Bridge  Co.  y.  Rollins,  13  C.  4, 
21  P.  897. 

Corporations,  189. 

Grand  VaL  Irr.  Co.  y.  Fruita  Imp.  Co.,  37  C. 
483,  86  P.  324. 

Appeal  and  Error,  372,  373,  445.  Cor- 
porations, 25,  72,  74,  75.  Judgment, 
205,  229,  232,  234,  280,  282.  Waters, 
261. 


Grand  Val.  Irr.  Co.  y.  Lesher,  28  C.  273,  65 
P.  44. 

Contracts,  44.    Pleading,  90,  92.    Vendor 
and  Purchaser,  39.    Waters,  133,  258, 


Grand  Val.  Irr.  Co.  y.  Pltzer,  14  A.  123,  59 
P.  420. 

Waters,  397. 

Grant  y.  Leach,  8  A.  261,  45  P.  510. 
Appeal  and  Error,  215,  282. 

Grant  y.  Vamey,  21  C.  329,  40  P.  771. 

Master  and  Seryant,  17,  23,  94.  Trial, 
14,  54,  56,  143. 

Grayes  y.  Dayenport,  45  C.  270,  100  P.  429. 

Appeal  and  Error,  493.  Executors  and 
Administrators,  2.  Fraudulent  Con- 
yeyances,  36.  Limitation  of  Actions, 
61.    Sales,  19. 

Grayes  y.  People,  18  C.  170,  32  P.  63. 

Criminal  Law,  63,  122,  182,  285.  Eyi- 
dence, 53, 120.  Homicide,  62,  64.  Trial, 

48. 

Graves  y.  People,  32  C.  127,  75  P.  412. 

Criminal  Law,  122.  Eml>ezzlement,  1. 
Statutes,  56. 


Grayes  y.  White,  43  C.  131,  95  P.  347. 

Appeal  and  Error,  463,  501.  Brokers, 
35,  42.  Pleading,  249.  Words  and 
Phrases. 

Gray  y.   District  Court  of  Ninth   Judicial 
Dist,  42  C.  298,  94  P.  287. 

District  and  Prosecuting  Attorneys,  8. 

Gray  y.  Linton,  38  C.  175,  88  P.  749. 

Landlord  and  Tenant,  36,  48.  Pleading, 
239.    Judgment,  276. 

Gray  y.  Sharp,  17  A.  139,  67  P.  351. 
Eyidence,  87.    Trial,  34,  12L 

Gray  y.  Truby,  6  C.  278. 
Mines  and  Minerals,  39. 

Greathouse  y.  Jameson,  3  C.  397. 

Appeal  and  Error,  12.  Constitutional 
Law,  40.    Courts,  114.    Mandamus,  33. 

Great  Plains  Water  Co.  y.  Lamar  Canal  Co., 
31  C.  96,  71  P.  1119. 

Appeal  and  Error,  510.  Waters,  57,  212. 

Great  Western  Mut  Aid  Ass'n  y.  Colmar,  7 
A.  275,  43  P.  159. 

Forfeitures,  1.  Insurance,  112, 113.  Man- 
damus, 31. 

Great  Western  R.  Co.  y.  Drorbaugh,  24  A. 
188,  134  P.  168. 

Appeal  and  Error,  499,  528.  Master  and 
Servant,  114.  Negligence,  58.  Rail- 
roads, 48. 

Great  Western  R.  Co.  y,  Ackroyd,  44  C.  454, 
98  P.  726. 

Appeal  and  Error,  342.  Eminent  Domain, 
31. 

Great  Western  Sugar  Co.  y.  F.  H.  Gilcrest 
Lumber  Co.,  25  A.  1,  136  P.  553. 

Mechanics'  Liens,  24,  28.    Statutes,  126. 

Great  Western  Sugar  Co.  y.  F.  H.  Gilcrest 
Lumber  Co.,  25  A.  24.  136  P.  562. 

Mechanics'  Liens,  43,  75. 

Great  Western  Sugar  Co.  y.  Parker,  22  A.  18, 
123  P.  670. 

Appeal  and  Error,  355,  494.  Courts,  186. 
Master  and  Servant,  24,  36,  62,  98,  103, 
108.  Negligence,  59.  Pleading,  26,  269. 
Trial,  97,  116. 

Great  Western  Sugar  Co.  v.  White,  47  C.  547, 
108  P.  156. 

Contracts,  76,  98.    Waters,  347. 

Great  West  Min.  Co.  v.  Woodmas  of  Alston 
Min.  Co.,  12  C.  46,  20  P.  771. 

Appearance,  15,  17.  Attachment,  38. 
Constitutional  Law,  91.  Corporations, 
205.  Equity,  22,  24.  Estoppel,  45. 
Judgment,  35,  160.  Parties,  34.  Prin- 
cipal and  Agent,  30.    Process,  18,  33. 
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Great  West  Min.  Co.  ▼.  Woodmas  of  Alston 
Min.  Co..  14  C.  90,  23  P.  908. 

Equity,  19,  23,  24.    Judgment,  10. 

Greeley  v.  (see  under  City  of  Greeley  v.) 

Greeley  Irrigating  Co.  v.  House,  14  C.  649, 
24  P.  329. 

Negligence,  5,  27.    Waters,  394. 

Greeley  Irr.  Co.  v.  Von  Trotha,  48  C.  12,  108 
P.  985. 

Appeal  and  Error,  208,  495.  Easements, 
22.  Limitation  of  Actions,  25.  Trial, 
12,  130,  150,  165.  Waters,  154,  395, 
396. 


Greeley,  S.  L.  ft  P.  R.  Co.  v.  Harris,  12  C.  226, 
20  P.  764. 

Mechanics'  Liens,  4,  41,  43. 

Greeley,  S.  L.  ft  P.  R.  Co.  v.  Yeager,  11  C.  345, 
18  P.  211. 


Appeal  and  Error, 


Damages,  21. 


Greeley,  S.  L.  ft  P.  R.  Co.  v.  Yount,  7  A.  189, 
42  P.  1023. 

Eminent  Domain,  29.    Interest,  2.    Trial, 
93. 


Green  v.  Hughes,  9  A.  61,  47  P.  401. 
Appeal  and  Error,  35. 

Green  v.  Hulse.  57  C.  238,  142  P.  416. 

Cancellation  of  Instruments,  9.     Estop- 
pel, 44.    Insane  Persons,  12. 

Green  v.  Morrison,  5  C.  18. 
Contracts,  169. 

Green  v.  People,  3  C.  68. 

Common  Law,  3.    Criminal  Law,  2,  124, 
199.    Homicide,  18.    Maxims,  1. 

Green  v.  Richardson,  4  C.  584. 

Contracts,  169.    Frauds,  Statute  of,  4. 

Green  v.  Taney,  7  C.  278,  3  P.  423. 

Action,  28.    Agreed  Case,  3.    Appeal  and 
Error,  440.    Evidence,  217.    Pleading, 

277. 

Green  v.  Taney,  16  C.  398,  27  P.  249. 
Executors  and  Administrators,  30. 

Green  v.  Thatcher,  31  C.  363,  72  P.  1078. 
Appeal  and  Error,  26,  279. 

Green,  People  ex  rel.,  y.  Court  of  Appeals, 
27  C.  405.  61  P.  592. 

(See  people  ex  rel.  Green  v.  Court  of 
Appeals.) 

Greene  v.  Gibson,  53  C.  346,  127  P.  239. 
Courts^  94.    Process,  27. 


Greene  v.  Latoham;  2  A.  416,  31  P.  233. 
Frauds,  Statute  of,  3. 

Greene  y.  Loyeland,  51  C.  593,  119  P.  622. 
,       Licenses,  6. 

Greenlaw  Lumber  ft  Timber  Co.  y.  Chambers, 
39  C.  110,  88  P.  845. 

Appeal  and  Error,  162,  324.    Bonds,  9. 

Greenlaw  Lumber  ft  Timber  Co.  y.  Chambers, 
46  C.  587,  105  P.  109L 

Appeal  and  Error,  82,  273,  438.  Depoei- 
tions,  24.    Trial,  33. 

Green  Mountain  Falls  Town  ft  Improyement 
Co.  y.  Boyes,  22  C.  225,  43  P.  1036. 

Contracts,  153. 

Green  Valley  Ditch  C!o.  y.  Prantz,  54  C.  226, 
129  P.  1006. 

Waters,  358,  366. 

Green  Valley  Ditch  Co.  y.  Schneider,  50  C 
606,  115  P.  705. 

Appeal  and  Error,  528.    Waters,  30. 

Greenwood  y.  People,  35  C.  67,  83  P.  646. 

Burglary,  2.  Indictment  and  Informa- 
tion, 28. 

Greenwood  Cemetery  Land  CJo.  y.  Routt,  17 
C.  156,  28  P.  1125. 

Constitutional  Law,  40,  41.  Mandamus, 
1,16,23.  Pleading,  147.  Public  Lands, 
83. 

Greer  y.  Heiser,  16  C.  306,  26  P.  770. 

Judgment,  92.    Waters,  189,  205,  359. 

Gregg  y.  Bi-Metallic  Bank,  14  A.  251,  59  P. 
852. 


Banks  and   Banking,   50. 
Sales,  57. 


Escrows,   5. 


Gregg  y.  Board  of  Oim'rs  of  Lake  County, 
32  C.  357,  76  P.  376. 

Counties,  45.    Courts,  143. 

Gregoric  y.  Percy-La  Salle  Min.  ft  Power  Co, 
52  C.  495,  122  P.  785. 

Appeal    and    Error,    270.     Master    and 
Seryant,  32,  67,  101. 

Gregory  y.  Filbeck,  12  C.  379,  21  P.  489. 
Fraudulent  Conyejrances,  38,  54. 

Gregory  y.  Filbeck's  Estate,  20  A.  181,  77  P. 
369. 

Appeal  and  E}rror,  430,  436,  488.    Limi- 
tation of  Actions,  65,  67.    Trial,  177. 

Gregory  y.  German  Bank  of  Denyer,  3  C  331 
Ck)rporations,  159.    Statutes,  2. 
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Grelg  V.  Clement,  20  C.  167,  37  P.  960.  * 

Exceptions,  Bill  of,  13.  Motions,  3.  Par- 
ties, 28.  Pleading,  196.  Sheriffs  and 
Ck>n8tables,  39. 

Grelg  y.  Elliott,  29  C.  283,  68  P.  237. 
Appeal  aiid  Error,  26. 

Grelg  V.  Ware,  25  C.  184,  55  P.  163. 

Abatement  and  Reriyal,  13.  Parties,  25. 
Repleyin,  14.  Sheriffs  and  Constables, 
34. 

Griffin  y.  Carrig,  23  A.  313,  128  P.  1126. 

Appeal  and  Error,  444,  447.  New  Trial, 
26. 

Griffin  y.  Knoblock,  20  A.  153,  77  P.  370. 

Corporations,  39.  Partnership,  32,  34, 
53. 

Griffin  v.  People,  44  C.  533,  99  P.  321. 
Disorderly  Houses,  2. 

Griffin  V.  Seymour,  15  A.  487,  63  P.  809. 
Mechanics'  Liens,  2,  7,  19,  68. 

Griffith  V.  City  and  County  of  Denyer,  55  C. 
37,  132  P.  57. 

Municipal  Corporaticms,  237,  257. 

Griffith  y.  Denyer  Consol.  Tramway  Co.,  14 
A.  504,  61  P.  46. 

Appeal  and  Error,  485.  Negligence,  43, 
59.    Street  Railroads,  12,  15. 

Griffith  y.  Wright,  6  C.  248. 
Estoppel,  13. 

Grimes  y.  Greenblatt,  47  C.  495,  107  P.  1111. 

Appeal  and  Error,  485,  495,  497.  Eyi- 
dence,  147.  False  Imprisonment,  1,  2, 
6.  Malicious  Prosecution,  10,  13. 
Pleading,  32,  33,  249,  268.  Trial,  45, 
121,  129,  142,  143. 

Grimes  y.  Hill,  15  C.  359,  25  P.  698. 

Eyidence,  99.  Fraud,  27.  Fraudulent 
Conyeyances,  46.    Witnesses,  40,  86. 

Griswold  y.  Griswold,  23  A.  365,  129  P.  560. 
Marriage,  2.    Statutes,  76,  78. 

Grogan  y.  Denyer  &  R.  G.  R.  Co.,  56  C.  450, 

138  P.  764. 

Death,  9. 

Grogan  y.   Trayelers'  Ins.   Co.,  25  A.  517, 

139  P.  1045. 

Contracts,  11.    Insurance,  22. 

Gross  y.  Watkins,  11  C.  550,  19  P.  539. 
Repleyin,  25. 

Groth  y.  Kersting,  23  C.  213,  47  P.  393. 
Partnership,  83. 


Groth  y.  Kersting,  4  A.  395,  36  P.  156. 
Appeal  and  Error,  450.    Trial,  52. 

Groth  y.  Stahl,  3  A.  8,  30  P.  1051. 
Mechanics'  Liens,  19. 

Grout  y.  First  Nat.  Bank,  48  C.  557,  111  P. 
556. 

Accounting,  Action  for,  10.  Appeal  and 
Error,  546.  Banks  and  Banking,  61. 
Corporations,  94,  96.  Costs,  29. 
Courts,  10.  Municipal  Corporations, 
48,  49.  Receiyers,  6,  36,  44.  Reference, 
9,  12. 

Groye  y.  Foutch,  6  A.  357,  40  P.  852. 

Appeal  and  Error,  143,  389,  392.  Attach- 
ment, 90. 

Groye  y.  Wallace,  11  A.  160,  52  P.  639. 
Execution,  75.    Injunction,  50. 

Grundel  y.  People,  33  C..191,  79  P.  1022. 
Criminal  Law,  223,  227. 


Gruner  y.  Moore,  6  C:  526. 

Appeal    and    Error,    154. 
Mandamus,  6,  39. 


Courts,    30. 


Guebelle  y.  Epley,  1  A.  199,  28  P.  89. 
Injunction,  42.    Towns,  1. 

Guenther  y.  People,  22  C.  121,  43  P.  999. 
Criminal  Law,  29,  40,  51,  250. 

GuiUet  y.  Gorman,  23  A.  216,  128  P.  878. 
Appeal  and  Error,  4,  174,  223. 

Guldager  y.  Rockwell,  14  C.  459,  24  P.  556. 
Accord  and  Satisfaction,  3,  4.    Trial,  69. 

Guldman  y.  Wilder,  45  C.  561,  101  P.  759. 

Appeal  and  Error,  448,  479,  485.  Con- 
tracts, 126. 

Gumaer  y.  Bell,  51  C.  473,  119  P.  681. 

Appeal  and  Error,  532,  535.    Judgment,  57, 
58,  59,  60,  61. 

Gumaer  y.  Cripple  Creek  Tunnel,  Transp.  A 
Min.  Co.,  40  C.  1,  90  P.  81. 

Corporations,  41,  126,  127,  136,  145. 

Gumaer  y.  Draper,  33  C.  122,  79  P.  1040. 

Appeal  and  Error,  373.  Contracts,  111. 
Ejectment,  35,  36.  Judgment,  94,  99. 
Pleading,  59.  Vendor  and  Purchaser, 
14. 


Gumaer  y.  First  Nat.  Bank, 
183. 


C.  123,  88  P. 


BUls  and  Notes,  131. 

Gumaer  y.  Jackson,  37  C.  39,  86  P.  885. 
Bills  and  Notes,  157. 


Digitized  by 


Google 


4343 


TABLE  OP  CASES 


4344 


Gumaer  v.  Sowers,  31  C.  164,  71  P.  1103. 
Bills  and  Notes,  61,  116,  132,  140,  167. 

Gumm  V.  Metz,  9  C.  680,  13  P.  720. 
Appeal  and  Error,  230. 

Gunnison  County  y.   (See  under  Board  of 
Com'rs  of  Gunnison  Ck>unt7  y.) 

Gurley  y.  Tomklns,  17  C.  437,  30  P.  344. 

Attachment,  16.  Bftalldous  Prosecution, 
1,  2,  6,  9,  12. 

Gumett  V.  Henry,  24  A.  272,  133  P.  1047. 
Appeal  and  Error,  603.    Possession,  1. 

Gumey  y.  Brown,  32  C.  472,  77  P.  367. 

Appeal  and  Error,  67,  372.  Judgment, 
164.  Mines  and  Minerals,  66,  68,  93, 
133,  179,  180,  183. 

Guthell  y.  Schmidt,  8  A.  71,  44  P.  863. 
Contracts,*  9,  24,  80. 

Guthell  Park  Iny.  Co.  y.  Montclalr,  32  C.  420, 
76  P.  1060. 

Deeds,  49.  Easements,  1.  Equity,  9.  Par- 
ties, 13,  36.  Pleading,  277.  Quieting 
Title,  16.  Waters,  240,  242,  243,  246, 
248,  278. 

Guthell  Suburban  Iny.  Co.  y.  Fahey,  12  A. 
487,  66  P.  946. 

Appeal  and  Error,  402,  668. 

Gutshall  V.  Carpenter,  37  C.  636,  87  P.  801. 
(See  New  Cache  la  Poudre  Irr.  Co.  y. 
Water  Supply  ft  Storage  Co.,  29  C.  469, 
68  P.  781;  Fluke  y.  Ford,  36  C.  112, 
84  P.  469;  New  Cache  la  Poudre  Irr. 
Co.  y.  Arthur  Irr.  Co.,  37  C.  630,  87  P. 
799;  Ashenfelter  y.  Carpenter,  37  C. 
634,  87  P.  800.) 

Gutshall  y.  Cooper,  37  C.  212,  86  P.  126. 

Account  Stated,  6.  Appeal  and  Error, 
436,  439.  ^ 

Gutshall  y.  Cooper,  48  C.  160,  109  P.  428. 

Appeal  and  Error,  498,  609.  Principal 
and  Agent,  32.    Trial,  129. 

Gutshall  y.  Crawford,  19  C.  270,  36  P.  46. 
Damages,  63. 

Gutshall  y.  Helm,  14  C.  643,  24  P.  329. 
Appeal  and  Error,  433. 

Gutshall  y.  Komaley,  38  C.  196.  88  P.  168. 

Constitutional  Law,  29.  Mechanics' 
Liens,  42.    Pleading,  140. 

Guy  V.  Rosewater,  18  A.  1,  69  P.  271. 
Powers.  3. 


Guyton  y.  Neal,  48  C.  649,  111  P.  84. 

Appeal  and  Error,  387.  Exceptions,  Bill 
of,  14.  Mandamus,  16.  Repleyin,  3. 
Searches  and  Seizures,  1. 

GwlUlm  y.  First  Nat  Bank,  13  C.  278,  22  P. 

468. 

Judgment,  64.    Pleading,  62. 

Gwynn  y.  Butter,  17  C.  114,  28  P.  466. 

Appeal  and  Error,  467.  Frauduleat  Con- 
yeyances,  4.    Trial,  176. 

Gyra  y.  Windier,  40  C.  366,  91  P.  36. 

Adyerse  Possession,  6,  32.  Easements, 
10,  23. 

Haas  y.  Board  of  Com'rs  of  Pueblo  County,  6 
C.  126. 

Appeal  and  Error,  283. 

Hackett  y.  Larimer  ft  Weld  Irr.  Ca  61  C.  322, 
116  P.  1134. 
(See  Hackett  y.  Larimer  ft  Weld  Res. 
Co.) 

Hackett  y.  Larimer  ft  Weld  Reeenroir  Co.,  48 
C.  178,  109  P.  966. 

Judgment,  220.     Waters,  171,  221,  223, 
227,  348. 

Hackett  y.  People,  8  C.  390,  8  P.  674. 
Homicide,  16,  110. 

Hadley  y.  Fish,  3  C.  61. 

Appeal  and  Error,  23.    Elections,  64. 

Hafelflnger  y.  Perry,  62  C.  444,  121  P.  1021. 

Appeal  and  Error,  447.  Attachment,  It 
Fraudulent  Conyeyances,  4. 

Hafey  y.  Ballln,  40  C.  261,  90  P.  862. 
Appeal  and  Error,  208. 

Hager  y.  Rice,  4  C.  90. 

Evidence,  178.    Principal  and  Agent,  41 

Hagerman  y.  Bates,  24  C.  71,  49  P.  139. 

Appeal  and  Error,  61,  646,  648.  Equity, 
19,  23,  26.  Executors  and  Adminis- 
trators, 60.    Principal  and  Agent,  66. 

Hagerman  y.  Bates,  30  C.  89,  69  P.  526. 

Appeal  and  Error,  446.  Specific  Perform- 
ance, 37. 

Hagerman  y.  Bates,  6  A.  391,  38  P.  1100. 

Appeal  and  Error,  61.  Attorney  and 
Client,  63.  Equity,  26.  Executors  and 
Administrators,  60. 

Hagerman  y.  Moore,  2  A.  83,  29  P.  1014, 
Appeal  and  Error,  22,  23. 
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^agerman  v.  Mutual  Life  Ins.  Co.  of  New 
York,  45  C.  459,  103  P.  276. 

Contracts,  33.    Estoppel,  13.    Evidence, 
27.    Insurance,  35,  92.    Judgment,  27. 

Hagerman,  People,  ex  rel.,  v.  Court  of  Ap- 
peals, 32  C.  147,  75  P.  407. 

(See  People  ex  rel.  Hagerman  v.  Court  of 
Appeals.) 

Hahn's  Peak  ft  E.  R.  Canal  ft  Placer  Mln.  Co. 
V.  Lees,  28  C.  5,  62  P.  841. 

Courts,  134. 

Hain  v.  Mattes,  34  C.  345,  83  P.  127. 

Appeal  and  Error,  93,  105.  Mines  and 
Minerals,  76,  202,  203. 

Haines  y.  Christie,  27  C.  288,  60  P.  567. 
Appeal  and  Error,  19,  24.    Estoppel,  40. 

Haines  y.  ChrisUe,  28  C.  502,  66  P.  883. 

Bills  and  Notes,  108.  Descent  and  Dis- 
tribution, 9.  Evidence,  141.  Principal 
and  Agent,  19.  Wills,  56,  61.  Witnesses, 
27. 

Haines  v.  Christie,  17  A.  272,  68  P.  669. 

Appeal  and  Error,  366.  Executors  and 
Administrators,  9. 

Haines  v.  Fearnley.  51  C.  317,  117  P.  162. 
Waters,  174,  204. 

Haines  v.  Fearnley,  56  C.  243,  138  P.  541. 
Injunction,  34.    Waters,  180. 

Haines  v.  People,  7  A.  467,  43  P.  1047. 
Food,  1.    Oleomargarine,  1. 

Hakansen  v.  Hakansen,  48  C.  190, 109  P.  427. 
Trusts,  14. 

Hake  v.  Stotts'  Ex'r,  5  C.  140. 

Executors  and  Administrators,  9,  13. 

Halbouer  v.  Ouenin,  45  C.  507,  101  P.  763.' 

Acknowledgment,  4.  Appeal  and  Error, 
405,  524.  Cloud  on  Title,  3.  Taxation, 
176,  190,  197.    Trial,  152. 

Haldeman  v.  Colorado  City,  52  C.  233,  120  P. 
1041. 

Appeal  and  Error,  447.  Municipal  Cor- 
porations, 170,  171,  187.    Statutes,  119. 

Hale  y.  Cochrane,  24  A.  528,  135  P.  980. 
Sales,  24. 

Hale  y.  Goodell,  49  C.  95,  111  P.  708. 

Contracts,  180.  Principal  and  Agent,  64, 
67,  69,  76. 

Hale  y.  Stery,  7  A.  165,  42  P.  598. 
Contracts,  48. 


Haley  y.  Breeze,  16  C.  167, 
Judgment,  54. 


P.  343. 


Haley  y.  Breeze,  13  A.  432,  59  P.  226.    Dis- 
missal and  Nonsuit,  10.  Injunction,  30. 

Judgment,  157. 

Haley  y.  Breeze,  13  A.  435,  59  P.  212. 
Injunction,  47. 

Haley  y.  Breeze,  13  A.  437,  59  P.  1113. 
Judgment,  234. 

Haley  y.  Duquette,  13  A.  427,  59  P.  227. 
Pleading,  221. 

Haley  y.  Elliott,  16  C.  159.  26  P.  559. 

Appeal  and  Error,  216.    Taxation,  106. 

Haley  y.  Elliott,  20  C.  199,  37  P.  27. 
Appeal  and  Error,  2,  146,  174. 

Haley  y.  Elliott,  20  C.  379,  38  P.  771. 

Appeal  and  Error,  485.     Eyidence,  130. 
Taxation,  66,  71,  106,  193. 

Haley  y.  Latham,  9  A.  292,  47  P.  975. 
(See  Latham  y.  Gregory.) 

Hall  y.  Allen,  46  C.  355, 104  P.  489. 

Frauds,  Statute  of,  6.     Parties,  3,  29. 
Physicians  and  Surgecms,  13. 

Hall  y.  American  Refrigerator  Transit  Co., 
24  C.  291,  51  P.  421. 


Interstate  Commerce,  3. 
22,  24,  45,  63. 


Taxation,  21, 


HaU  y.  Beyiner,  22  A.  271, 125  P.  561. 
Banks  and  Banking,  50.    Waiyer,  1. 

Hall  y.  Burrell,  22  A.  278, 124  P.  751. 

Agreed  Case,  2.    Banks  and  Banking,  34. 

Hall  y.  Cowles'  Estate,  15  C.  343,  25  P.  705. 

Descent  and  Distribution,  6.    Executors 
and  Administrators,  12. 

Hall  y.  Cudahy,  46  C.  324,  104  P.  415. 

Action,  27.     Pleading,  43,  44,  129,  141, 
221,  235. 

Hall  y.  Denyer  Omnibus  ft  Cab  Co.,  13  A.  417, 
58  P.  402. 

Justices  of  the  Peace,  45,  48. 

Hall  y.  Hale,  8  C.  351,  8  P.  580. 
Mines  and  Minerals,  77. 

Hall  y.  Hardy,  22  A.  284,  124  P.  753. 
(See  Hall  y.  Burrell.) 

Hall  y.  Harrington,  7  A.  474.  44  P.  365. 

Fraudulent   Conyey- 


Diyorce.    57,    58. 
ances,  38. 
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Hall  y.  Jackson*  24  A.  225,  134  P.  151. 
Appeal  and  Error,  542.    Damages,  12. 

HaU  y.  Johnson,  21  C.  414,  42  P.  660. 

Chattel  Mortgages,  2,  25.  PossessicHi,  3. 
Repleyin,  23.    Title,  1. 

Hall  y.  Jones,  45  C.  228,  100  P.  418. 
Justices  of  the  Peace,  45,  46. 

Hall  y.  Kearny,  18  C.  505,  33  P.  373. 
Mines  and  Minerals,  76,  111. 

Hall  y.  King.  2  C.  711. 

Appeal  and  Error,  438.  Bills  and  Notes, 
108.  Frauds,  Statute  of,  31.  Money 
Lent,  1. 

Hall  y.  Lincoln,  10  A.  360,  60  P.  1047. 
Waters,  355,  360,  863. 

Hall  y.  Linn,  8  C.  264,  5  P.  641. 

Appeal  and  Error,  111.  Assignments  for 
Benefit  of  Creditors,  1.  Equity,  39. 
Frauds,  Statute  ot  34.  New  Trtal,  29. 
Pleading,  271.    Trusts,  17,  19. 

Hall  y.  Mcintosh,  22  A.  380,  124  P.  753. 

(See  Hall  y.  Burrell,  22  A.  278,  124  P. 
271.) 

Hall  y.  Nash,  33  C.  500,  81  P.  249. 

Laches,  2.    Mines  and  Minerals,  255. 

Hall  y.  Pay  Rock  Consol.  Min.  Co.  6  C.  81. 
Appeal  and  Error,  9,  47.    Courts,  131. 

Hall  y.  People,  19  C.  254,  35  P.  44. 
Criminal  Law,  68.    Rape,  5. 

Hall  y.  Ramsey  &  Byars,  22  A.  285, 125  P.  549. 
Trusts,  22. 

Hall  y.  Rockwell,  8  C.  103,  6  P.  927. 
Appeal  and  Error,  366. 

Hall  y.  Rocky  Ford  Trading  Co.,  22  A.  292, 
124  P.  754. 

(See  HaU  y.  BurreU,  22  A.  278,  124  P. 
271.) 

Hallack  y.  Oagnon,  4  A.  860,  36  P.  70, 
Contracts,  164. 

Hallack  y.  Hinckley,  19  C.  38,  34  P.  479. 

Appeal  and  Error,  435.  Brokers,  27.  Eyi- 
dence,  102.    Pleading,  19. 


Hallack  y.  Johnscm,  12  C.  244, 
Damages,  39. 


P.  700. 


Hallack  y.  Loft.  19  C.  74,  84  P.  668. 

Attorney  and  Client,  67,  73.    Judgment, 
207,  276.     Retraxit,  1. 


Hallack  y.  Stockdale,  14  C.  198,  23  P.  340. 
Appeal  and  Error,  433.    Trial,  16L 

Hallack  y.  Traber,  23  C.  14,  46  P.  110. 

Mines  and  Minerals,  63,  99.    Trusts,  10^ 
30. 

Hallack  Lumber  and  Mfg.  Ca  v.  Gray,  19  C 
149,  34  P.  1000. 

Pledges,  7,  8,  9.    Trover  and  Conyersioii, 


Hallack  Paint,  Oil  ft  Glass  Co.  y.  Denyer  Nat. 
Bank,  14  A.  79,  59  P.  964. 

Attachment,  65. 

Hallack-Sayre-Newton  Lumber  Co.  y.  Blake, 
4  A.  486,  36  P.  654. 

Principal  and  Agent,  50.  Sales,  13. 
Trial,  25.    Witnesses,  82. 

Hallet  y.  Carpenter,  37  C.  30,  86  P.  317. 

Waters  and  Water  Courses,  99,  110, 118. 

Hallet  y.  Gredig,  37  C.  35,  86  P.  319. 

(See  Hallet  y.  Carpenter,  37  C.  30,  86  P. 
317.) 

Hallett  y.  Alexander,  50  C.  87,  114  P.  490. 

Appeal  and  Error,  18,  137.  Estoppel,  27. 
Execution,  55.  Statutes,  126.  Taxa- 
tion, 152.    Vendor  and  Purchaser,  42. 

HaUett  V.  Bamett,  51  C.  434, 118  P.  972. 
Landlord  and  Tenant,  25,  4L 

Hallett   y.   Board   of   Com'rs  ot  Arapahoe 
County,  40  C.  308,  90  P.  678. 

Equity,  13.  Injunction,  5,  30.  Taxatiim. 
117,  119. 

Hallett   y.   Board   of  Com'rs  of   Arapahoe 
County,  27  C.  86,  59  P.  733. 

Certiorari,  82. 

HaUett  y.  Denyer,  46  C.  487,  104  P.  1038. 
Denyer,  16. 

HaUett  y.  Lathrop.  20  A.  212,  77  P.  1096. 
Executors  and  Administrators,  8. 

Hallett  y.  United  States  Security  6  Bond  Ca. 
40  C.  281,  90  P.  683. 

Appeal  and  Error,  64.  Municipal  Oir- 
porations,  48,  102,  106,  126,  146,  147, 
148,  157.    Sunday,  3. 

Hallett,  People  ex  reL,  y.  Board  of  Com'rs  of 
Arapahoe  County. 

(See  People  ex  rel.  Hallett  y.  Board  of 
Com'rs  of  Arapahoe  County,  27  C.  86. 
59  P.  738.) 

Hallowell  y.  Leafgreen,  8  A.  22,  32  P.  79. 

)   Garnishment,  18. 

Halsey  y.  Darling,  13  C.  1,  21  P.  913. 

Appeal  and  Error,  216.   Contracts,  1S4. 
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HamiU  ▼.  Ashley*  11  C.  180,  17  P.  602. 

Pleading,  178.    Principal  and  Agent,  42. 

Hamill  y.  Bank  of  Clear  Creek  County,  21  C. 
178,  40  P.  447. 

Appeal  and  Error,  177.   Contempt,  14. 

Hamill  y.  Bank  of  Clear  Creek  County,  22  C. 
384,  45  P.  411. 

Forcible  Entry  and  Detainer,  4,  7,  8,  16. 
Justices  of  the  Peace,  13. 

Hamill  y.  Bank  of  Clear  Creek  County,  7  A. 
472,  43  P.  903. 

Appeal  and  Error,  142,  324. 

Hamill  y.  Copeland,  26  C.  178,  56  P.  901. 

Compromise  and  Settlement,  7.     Mort- 
gages, 19, 117.    Pleading,.  247. 

Hamill  y.  Copeland,  26  C.  15,  55  P.  1099. 
Appeal  and  Error,  437. 


HamiU  y.  Ferrier,  8  A.  266,  46  P.  51 

Justices  of  the  Peace,  1,  40. 
and  Constables.  5. 


Sheriffs 


Hamill  y.  First  Nat  Bank,  14  C.  1,  22  P.  1094. 

Bona  Fide  Purchaser,  7.  Pleading,  121. 
Set-Oft  and  Counterclaim,  17. 

HamiU  y.  German  Nat  Bank,  18  C.  208,  22  P. 
438. 

Payment,  3. 

HamiU  y.  Hall,  4  A.  290,  86  P.  927. 

Frauds,  Statute  of,  3,  28,  32.  Trial,  1, 
90. 

HamiU  y.  Peck,  11  A.  1,  52  P.  216. 
Garnishment,  10. 

Hamill  y.  Thompson,  3  C.  518. 

Election  of  Remedies,  2.  Equity,  27.  Es- 
crows, 6.  Judgment  99.  Specific  Per- 
formance, 3.  Vendor  and  Purchaser* 
16,  51. 

HamiU  y.  Ward,  14  C.  277,  23  P.  830. 

BiUs  and  Notes,  123.    Judgment,  213. 

HamUton  y.  Fowler,  11  A.  175,  52  P.  746. 
Appeal  and  Error,  12. 

Hamilton  y.  Fowler,  16  A.  76,  68  P.  948. 
Bills  and  Notes,  107. 

HamUton  y.  People,  24  C.  301,  61  P.  425. 
Conspiracy,  7,  10. 

Hamma  y.  People,  42  C.  401,  94  P.  326. 

Contempt  7.  Judges,  10, 11.  Words  and 
Phrases. 


Hanmiond  y.  Boyee,  4  A.  269,  36  P.  674. 

Appeal  and  Error,  208.    Exceptions,  BUI 
of,  27. 

Hanmiond  y.  Herdman,  3  A.  379,  33  P.  933. 
Appeal  and  Error,  296,  326,  361. 

Hammond  y.  Rose,  11  C.  624,  19  P.  466. 
Waters,  77,  387. 

Hammond  y.  SoUiday,  8  C.  610,  9  P.  781. 

Chattel    Mortgages,    66.     Receiyers,    8. 
Repleyin,  23,  26. 


Hanauer  y.  Bartels,  2  C.  614. 
Principal  and  Agent  2< 


Sales,  4,  23,  32, 


Repleyin,  27. 
Tender,  6. 


Hancock  y.  Central  Shoe  &  Clothing  Co.,  53 
C.  190,  125  P.  123. 

Landlord  and  Tenant  18,  41. 

Handy  Ditch  Co.  y.  Louden  Irrigating  Canal 
Ca,  27  C.  516,  62  P.  847. 

Waters,  98,  101,  369. 

Handy  Ditch  Co.  y.  South  Side  Ditch  Co.,  26 
C.  333,  58  P.  30. 

Waters,  200,  216. 

Haney  y.  People,  12  C.  345,  21  P.  39. 

BaU,  3,  7, 16.    Estoppel,  21.   Pleading,  90. 

Hanlin  y.  Walters,  3  A.  619,  34  P.  686. 
Innkeepers,  7.    Work  and  Labor,  6. 

Hanlon  y.  Hobson,  24  C.  284,  51  P.  438. 

Boundaries,  3.  Eyidence,  179.  Public 
Lands,  38. 

Hanna  y.  Barker,  6  C.  303. 

Appeal  and  Error,  289.  Contracts,  171. 
Eyidence,  187.  Pleading,  13,  90.  Wit- 
nesses,  y. 

Hanna  y.  Colorado  Say.  Bank,  3  A.  28,  31  P. 
1020. 

Mechanics'  Liens,  4,  41,  66,  68. 

Hanna  y.  Palmer,  6  C.  166. 
Process,  1.    WUls,  74. 

Hannan  y.  Anderson,  15  A.  433,  62  P.  961. 

Appeal  and  Error,  444.  Contracts,  112, 
133.    Eyidence,  42. 

Hannan  y.  Connett  10  A.  171,  60  P.  214. 

Appeal  and  Error,  289.  Attachment,  86, 
109.  Intervention,  1.  Troyer  and  Con- 
yersion,  20. 

Hannan  y.  Hannan,  44  C.  78,  96  P.  780. 

Appeal  and  Error,  438.  Bills  and  Notes. 
173, 
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Hannan  y.  St  Clair,  44  C.  134,  96  P.  822. 

Appeal  and  Error,  426.  Automobiles,  1. 
Judgment,  68. 

Hanscom  y.  Hanscom,  6  A.  97,  39  P.  885. 

Diyorce,  7,  57,  61.  Equity,  13.  Judg- 
ment, 10.    Process,  23. 

Hanson  y.  McCann,  20  A.  43,  76  P.  983. 

Ck>mpromise  and  Settlement,  1,  2,  7,  9. 
Contracts,  33,  154.  Estoppel,  38.  Gar- 
nishment, 22.    Judgment,  265. 

Haraszthy  y.  Shandel,  1  A.  137,  27  P.  876. 

Appeal  and  Error,  434.  Eyidence,  128. 
Pledges,  2,  6.    Trial,  120. 

Harbison  y.  Tufts,  1  A.  140,  27  P.  1014. 
Chattel  Mortgages,  9. 

Hardenbrook  y.  Harriscm,  11  C.  9,  17  P.  72. 
Husband  and  Wife,  7. 

Hardesty  y.  People,  52  C.  450,  121  P.  1023. 
Criminal  Law,  138. 

Hardesty  y.  Price,  8  C  556. 

Contracts,  67.    Taxation,  107,  110. 

Harding  y.  Burris.  52  C.  132.  119  P.  1063. 

Estoppel,  25.  Limitation  of  Actions,  14. 
Lis  Pendens,  8.  Pleading,  26.  Trusts, 
10. 

Harding  y.  Harding,  36  C.  106,  85  P.  423. 
Appeal  and  Error,  442.    Diyorce,  6,  20. 

Harding  y.  People,  10  C.  387,  15  P.  727. 

Attorney  and  Client,  7.  Constitutional 
Law,  89.  Criminal  Law,  6,  199.  In- 
dictment and  InformaticHi,  13.  Man- 
damus, 24.  Phsrsicians  and  Surgeons, 
5.    Statutes,  48,  95,  103,  133. 

Hardwick  y.  McClurg,  16  A.  354,  65  P.  405. 
Contracts,  99.    Eyidence,  180. 

Hardy  y.  Swigart,  25  C.  136,  53  P.  380. 

Estoppel,  29.   Mortgages,  90.   Parties,  36. 

Harker  y.  Scudder,  15  A  69,  61  P.  197. 

Appeal  and  Error,  447.  Cancellation  of 
Instruments,  8.  Mortgages,  51,  52,  56. 
Trusts,  28. 

Harkinson  y.  Dry  Placer  Amalgamating  Co., 
6  C.  269. 

Appeal  and  Error,  21L  Conditions,  1. 
Contracts,  3,  95. 

Harlan  y.  People,  32  C.  397,  76  P.  792. 
Criminal  Law,  191.    Rape,  3,  7. 

Harper  y  .  Lockhart,  9  A.  430,    48  P.  901. 
Animals,  2.    Contracts,  181. 


Harper  y.  People,  2  A.  177,  29  P.  1040. 

Contracts,  55.    Fraudulent  Conyeyances, 
29. 

Harringtcm  y.  Anderson,  23  A.  415, 130  P.  611 

Appeal  and  Error,  347.     Limitation  of 
Actions,  1,  5. 

Harrington  y.  Johnscm,  7  A.  483,  44  P.  368. 

Bona  Fide  Purchaser,  14.     Fraudulent 
Conyeyances,  38. 

Harrington  y.  Smith,  14  a  376,  23  P.  33L 
Exemptions,  13,  14. 

Harris  y.  Chambers,  16  A.  250,  64  P.  688. 
Municipal  Corporations,  64. 

Harris  y.  Colorado  Trading  k  Transfer  Col, 
9  A.  436,  48  P.  900. 

Appeal  and  Error,  123. 

Harris  y.  Duran,  4  a  440. 

Appeal  and  Error,  110.  Justices  of  the 
Peace,  4. 

Harris  y.  Harris,  9  A  211,  47  P.  841. 

Maxims,  1.  Me<^anics'  Liens,  39,  40. 
Pleading,  166,  214,  216. 

Harris  y.  Harris,  18  A  34,  69  P.  309. 
Mechanics'  Liens,  67,  78. 

Harris  y.  McLaughlin,  39  C.  459,  90  P.  93. 
Judgment,  72.    Trial,  163. 

Harris  y.  McReynolds.  10  A.  532,  51  P.  1016. 

Alteration  of  Instruments,  5.  Arrest,  5. 
Criminal  Law,  41.  False  Imprison- 
ment, 1,  3,  7. 

Harris  y.  People,  21  C.  95,  89  P.  1084. 

Criminal  Law,  49.  Indictment  and  In- 
formation, 3,  26.  Intoxicating  Liquors, 
20,  38.    Words  and  Phrases. 

Harris  y.  People,  32  C.  211,  75  P.  427. 

Criminal  Law,  190.  Homicide,  95,  96. 
Trial,  97. 

Harris  y.  People,  55  C.  407,  135  P.  785. 

Criminal  Law,  116, 165.  Homicide,  41,  66, 
69,  103. 

Harris  y.  People,  1  A.  289,  28  P.  1133. 

Criminal  Law,  241.  Intoxicating  Liquors, 
20,  26,  38.    Words  and  Phrases. 

Harris  y.  People  ex  rel.  Squires,  18  A  160, 
70  P.  699. 

Municipal  Corporations,  36. 

Harrison  y.  Carlson,  45  C.  55, 101  P.  76. 

Appeal  and  Error,  78,  415.  Pleading,  185. 
Trial,  94. 
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Harrison  v.  Cole,  50  C.  470,  116  P.  1123. 
Equity,  18.    Tenancy  in  Common,  7,  17. 

Harrison  v.  Denver  City  Tramway  Co.,  64  C. 
593,  131  P.  409. 

Eminent  Domain,  20,  21,  22.    Municipal 
Corporations,  229. 

Harrison  v.  Hodges,  49  C.  105,  111  P.  706. 

Appeal    and   Error,  62,   463.     Quieting 
TlUe,  20,  22. 

Harrison  v.  People,  57  C.  137,  140  P.  203. 
Evidence,  91,  127,  132.    Statutes,  144. 

Harrison  y.  Smith,  2  C.  625. 
Appeal  and  Error,  2. 

Hart  y.  Dana,  12  A.  499,  55  P.  958. 
Injunction,  23. 

Hart  V.  Green,  16  A.  70,  65  P.  344. 

Appeal  and  Error,  460.    Continuance,  13. 
Partnership,  8.    Rewards,  2. 

Hart  V.  Hart,  31  C.  333,  73  P.  85. 
Divorce,  51,  52. 

Hart  V.  Peet,  18  A.  284,  71  P.  400. 
Chattel  Mortgages,  97. 

Hart  Gold  Min.  Co.  v.  Board  of  Com'rs  of 
Teller  County,  20  A.  317,  78  P.  1114. 
(See  Pilgrim  Consol.  Mln.  Co.  v.  Board 
of  Com'rs  of  Teller  County,  20  A.  311, 
78  P.  617.) 

Hart  Gold  Min.  &  Leasing  Co.  v.  Board  of 
Com'rs  of  Teller  County,  32  C.  334,  76  P. 
364. 

(See  Pilgrim  Consol.  Min.  Ck).  v.  Board 
of  Com'rs  of  Teller  County.) 

Hart,  People  ex  rel.,  v.  District  Court  of 
City  and  County  of  Denver,  33  C.  405,  80 
P.  1065. 

(See  People  ex  rel.  Hart  v.  District  Court 
of  City  and  County  of  Denver.) 

Hart  ft  Schlessinger  v.  Francis,  2  C.  719. 
Set-OfF  and  Counterclaim,  11. 

Hart  &  Schlessenger  Corp.  v.  Mullen,  4  C.  512. 
Mechanics'  Liens,  33. 

Harter  v.  Shull.  17  A.  162,  67  P.  911. 
Judgment,  166,  178,  194,  275. 

Hartford  Fire  Ins.  Co.  v.  Hammond,  41  C. 
323,  92  P.  686. 

Appeal  and  Error,  439.    Continuance,  2, 
7, 11.    Insurance,  73.    New  Trial,  20. 

Hartford  Fire  Ins.  Co.  v.  Smith.  3  C.  422. 

Evidence,  70.    Insurance,  28,  47,  48,  70, 
71,  73,  76. 


Hartman  v.  Reid,  17  A.  407,  68  P.  787. 

Appeal  and  Error,  406.  Taxation,  145, 
149. 

Hartman  v.  Tresise,  36  C.  146,  84  P.  685. 
Fish,  1,  2,  3. 

Hartsel  v.  People,  21  C.  296,  40  P.  567. 

Executors  and  Administrators,  74,  77,  83. 
Interest,  6. 

Hartsock  v.  John  Wright  Hardware  Co.,  16 
A.  48,  64  P.  245. 

Bona  Fide  Purchaser,  7.    Execution,  61. 

Harvey  v.  Denver  ft  R.  G.  R.  Co.,  44  C.  258, 
99  P.  31. 

Assumpsit,  Action  of,  1.  Contracts,  32. 
Paymetut,  14.  Pleading,  42,  251.  Re- 
lease, 4. 

Harvey  v.  Denver  ft  R.  G.  R.  Co.,  56  C.  570, 
139  P.  1098. 

Evidence,  113.    Interest,  21.    Tender,  2. 

Harvey  v.  Guiraud,  12  C.  588,  21  P.  906. 
Appeal  and  Error,  440. 

Harvey  v.  Morey,  22  C.  412,  45  P.  383. 
Contracts,  159. 

Harvey  v.  Mountain  Pride  Qold  Min.  Co.,  18 
A.  234,  70  P.  1001. 

Master  and  Servant,  61,  64. 

Harvey  v.  Travelers'  Ins.  Co.,  18  C.  354,  32 
P.  935. 

Appeal  and  Error,  9,  47.  Courts,  39,  40, 
41,  132.    Statutes,  125. 


Haskell  v.  Denver  Tramway  Co., 
P.  121. 


C.  60,  46 


Denver,  49.  Eminent  Domain,  22.  In- 
junction, 30.  Nuisance,  4,  14.  Street 
Railroads,  3,  4. 

Haskins  v.  Tucker,  1  C.  263. 

Appeal  and  Error,  205.  Costs,  13.  Judg- 
ment, 37. 

Hasse  v.  Herring,  36  C.  383,  85  P.  629. 

Appeal  and  Error,  128,  278.  Justices  of 
the  Peace,  57. 

Hassell  Iron  Works  Co.,  v.  Cohen,  36  C.  353, 
85  P.  89. 

Appeal  and  Error,  434,  437,  439.  Dam- 
ages, 32.    Sales,  75. 

Hastings  v.  First  Nat.  Bank  of  Longmont,  4 
A.  419,  36  P.  618. 

Pleading,  214. 

Hastings  v.  Pringle,  37  C.  86,  86  P.  93. 
Vendor  and  Purchaser,  33. 
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Hatch  V.  Fritz,  48  C.  530.  Ill  P.  74. 

Eyidence,  155.    Mines  and  Minerals,  270. 
Partnership,  29. 

Hatfield's  Will,  In  re,  21  A.  443,  122  P.  68. 

Appeal  and  Error,  268.    Wills,  37.    Wit- 
nesses, 8. 

Hathaway  y.  Choury,  14  A.  478,  60  P.  574. 
Taxation,  26,  HI. 

Hattersley  y.  Burrows,  4  A.  538,  36  P.  889. 

Appeai   and    Error,   83.     E8toppel,"'47. 
Judgment,  269.    Pleading,  269. 

Hause  y.  Rose,  6  C.  24. 

Estrays,  1.     Judgment,  197.     Statutes^ 
101. 

Haver  y.  Collins,  21  A.  440,  122  P.  72. 

Appeal  and  Error,  55,  483.    Fraud,  16. 

Hayerly  Inyindble  Min.  Ca  y.  Howcutt,  6  C. 
574. 

Judges,  12.    Stipulations,  7. 

Hayiland  y.  BAayfield,  38  C.  185,  88  P.  148. 

Parties,  35.    Partnership,  54.    Principal 
and  Agent,  49. 

Hawkey  y.  Ketchum,  39  C.  353,  89  P.  777. 
Animals,  2.    Appeal  and  Error,  448. 

Hawkins  y.  Mosher,  8  A.  31,  44  P.  763. 
Exemptions,  6. 

Hawley  y.  Barker,  5  C.  118. 

Interest,   12.     Trial,   151. 
Phrases. 


Words   and 


Hawley  y.  North  Side  Building  &  Loan  Ass'n, 
11  A.  93,  52  P.  408. 

Building  and  Loan  Associations,  6. 

Hawse  V.  Burgmire,  4  C.  313. 

Ck>ntracts,  165.     Limitation  of  Actions, 
2.    Pleading,  288. 

Hawthorne  y.  Hendrle  &  Bolthoff  Mfg.  &  Sup- 
ply Co.,  50  C.  342,  116  P.  122. 

Bankruptcy,  11,  33,  35.    Judgment,  269. 
Payment,  20.    Words  and  Phrases. 

Hax  y.  Leis,  1  C.  171. 

Appeal  and  Error,  165. 

Hax  y.  Leis,  1  C.  187. 

Appeal  and  Error,  334,  336,  561. 

Hayden  y.  Patterson,  39  C.  15,  88  P.  437. 
Covenants,  18.    Limitation  of  Actions,  9. 

Hayden  y.  Town  of  Aurora,  57  C.  389,  142  P. 
183. 

Municipal  Corporations,  284. 


Hayes  y.  James,  1  A.  130,  27  P.  894. 
Appeal  and  Error,  329. 

Hayes  y.  New  York  Gold  Min.  Co.,  2  C.  273. 

Bonds,  19,  21.    Covenants,  3.    Execution, 
54.    Fixtures,  6,  7. 

Hayes  v.  Williams,  17  C.  465,  30  P.  362. 

Damages,  64.     Death,  4,  21.  25.     Nesli- 
genoe,  26,  59.   Pleading,  95.    Trial,  147. 

Hayes  Estate,  In  re,  55  C.  340,  135  P.  449. 
Evidence,  136, 142.    Wills,  4,  5, 12,  36,  4& 

Haynes  v.  Briscoe,  29  C.  137,  67  P.  156. 
Mines  and  Minerals,  84,  107. 

Haynle  v.  Sites,  56  C.  115,  138  P.  42. 

Appeal  and  Error,  540.     Pleading,  26%. 
Principal  and  Agent,  39. 

Hayward  v.  Board  of  Trustees  of  Town  of 
Red  Cliff,  20  C.  33,  36  P.  795. 

Municipal  Corporations,  80,  81. 

Haxeltine  v.  Brockway,  26  C.  291,  57  P.  1077. 

Appeal  and  Error,  438.     Attorney  and 
Client,  88. 

Hazelton  v.  Porter,  17  A.  1,  67  P.  170. 
Corporations,  162. 

Hazy  v.  Woitke,  23  C.  556,  48  P.  1048. 
Lihel  and  Slander,  6,  11,  20. 

H.  B.  Claflln  Co.  v.  Lass,  17  A.  156,  67  P.  910. 
(See  Claflln  Co.  v.  Lass.) 

Head  Camp  Pacific  Jurisdiction  Woodmen 
of  the  World  v.  Loeher,  17  A.  247,  68  P. 
136. 

Evidence,  42, 125.   Witnesses,  33. 

Head  Camp  Pacific  Jurisdiction  Woodmen  of 
the  World  v.  Sloss,  49  C.  177,  112  P.  49. 

Contracts,  56.    Insurance,  23,  83, 100, 103, 
125,  127. 

Head  Camp  Pacific  Jurisdiction  Woodmen  of 
the  World  v.  Woods,  34  C.  1,  81  P.  261. 

Beneficial  Associations,  1,  2,  3.     Insur- 
ance, 106,  107,  110,  113. 

Head  Camp  Woodmen  of  the  World  v.  Irish, 
23  A.  85,  127  P.  918. 

Insurance,  107. 

Healey  v.  Rupp,  28  C.  102,  63  P.  819. 

Mines  and  Minerals,  207,  209,  214.    Trial, 
130. 

Healey  v.  Rupp,  37  C.  25,  86  P.  1015. 

Mines  and  Minerals,  27,  35,  174,  191,  195, 
220. 
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Healey  y.  Zobel,  46  C.  294»  101  P.  66. 

Appeal  and  Error,  18.  Dismissal  and 
Nonsuit,  10.    Mortgages,  11,  67. 

Heath  y.  Vaughn,  11  A.  384,  S3  P.  229. 
Compromise  and  Settlement,  2. 

Heaton  y.  Myers,  4  C.  59. 

Appeal  and  Error,  372.  Assumpsit,  Ac- 
tion of,  11.  BUls  and  Notes,  67,  121, 
160.  Contracts,  25,  45,  148.  Pleading, 
65,  198. 

Hecht  V.  Wright,  31  C.  117,  72  P.  48. 
Courts,  146. 

Hecker  y.  Cook,  20  A.  282,  78  P.  311. 

Associations,  3.  Beneficial  Associations, 
4.    Parties,  5.    Pleading,  27,  33. 

Heckman  y.  Manning,  4  C.  543. 
Release,  4,  7. 

Hector  Min.  Co.  y.  Robertson,  22  C.  491,  45 
P.  406. 

Eyidence,  70.    Negligence,  17,  37. 

Hector  Min.  Co.  y.  Valley  View  Min.  Co.  28 
C.  315,  64  P.  205. 

Appeal  and  Error,  448.  Injunction,  41. 
Waters,  226,  229,  230,  233,  359. 

Heert  y.  Ridenour-Raymond  Grocer  Co.,  48 
C.  42,  108  P.  968. 

Carriers,  14.  Payment,  19.  Sales,  33. 
Trial,  63. 

Heginbotham  y.  Webster,  65  C.  Ill,  133  P. 

740. 

Appeal  and  Error,  54,  278. 

Heiderer  y.  Pec^le,  2  C.  672. 
Costs,  51. 

Hell  y.  Simmonds,  17  C.  47,  28  P.  475. 

Appeal  and  Error,  153,  168,  324,  332. 
Statutes,  92. 

Heilman  y.  Ludington,  26  C.  326,  57  P.  1076. 
Pleading,  121,  136,  235.    Statutes,  53. 

Heinrich  y.  Johnson,  23  C.  264.  47  P.  296. 
(See  Crisman  y.  Johnson.) 

Heinssen  y.  State,  14  C.  228,  23  P.  995. 

Denyer,    54.      Intoxicating    Liquors,    3. 


Municipal  Corporations,  52. 
72,  87.    Sunday,  1. 


Statutes, 


Heinz  y.  American  Nat.  Bank  of  Denyer,  9 
A.  31,  47  P.  403. 

Appeal  and  Error,  437.     Principal  and 
Agent,  62. 

Heiskell  y.  Landrum,  23  C.  65,  46  P.  120. 
Elections,  33,  36. 


Heisler  y.  Lyon,  4  A.  10,  34  P.  841. 
Bills  and  Notes,  52,  76. 

Heistand  y.  Bateman,  41  C.  20,  91  P.  1111. 

Brokers,   39.     Contracts,   97.     Customs 
and  Usages,  1,  6,  7. 

Helyner  y.  People,  7  A.  458,  43  P.  1047. 
Criminal  Law,  176. 

Held  y.  Houser,  53  C.  363,  127  P.  139. 

Judgment,  212.    Quieting  Title,  5,  11,  16. 
Records,  4. 

Helgert  y.  Stewart,  20  A.  202,  77  P.  1091. 

Fraudulent  Conyeyances,  21,  37,  48,  58. 
Repleyin,  23.    Sales,  68. 

Heller  y.  People,  22  C.  11,  43  P.  124. 


Appeal  and  Error,  450. 
147,  197. 


Criminal  Law, 


HeUer  y.  People,  2  A.  459,  31  P.  773. 

Criminal  Law,  41,  206,  286.  Embezzle- 
ment, 5,  6.    Statutes,  51,  56. 

Helm  y.  Brewster,  42  C.  25,  93  P.  1101. 

Appeal  and  Error,  61.  Fraudulent  Con- 
yeyances, 9,  15,  29,  32,  35,  41,  44,  52,  65. 

Helyetia  Swiss  Fire  Ins.  Co.  y.  Edward  P. 
Allis  Co.,  11  A.  264,  53  P.  242. 

Corporations,  258,  265.  Insurance,  13, 
75,  89,  96,  97,  98.  Pleading,  51.  Trial, 
120,  122. 

Henderson  y.  Board  of  Com'rs  of  Boulder 
County,  51  C.  364,  117  P.  997. 

Judges,  10. 

Henderson   y.   Board  of  Com'rs  of   Pueblo 
County,  4  A.  301,  35  P.  880. 

Counties,  34,  41. 

Henderson  y.  Collier  ft  C.  Lithographing  Co., 
2  A.  251,  30  P.  40. 

Appropriation,  16.  Courts,  185.  States, 
15,  34,  35.    Statutes,  19. 

Henderson  y.  Glynn,  2  A.  303,  30  P.  265. 

Mandamus,  22.    Officers,  24. 

Henderson  y.  Johns,  13  C.  280,  22  P.  461. 

Equity,  13.  Pleading,  122,  143.  Specific 
Performance,  23. 

Henderson  y.  People,  17  C.  587,  31  P.  334. 

Appropriation,  5,  13,  14.  States,  30,  34, 
38,  39. 

Henderson  y.  Spratlen,  44  C.  278,  98  P.  14. 
Contracts,  7,  61,  114. 

Hendricks  y.  Town  of  Julesburg,  55  C.  59, 
132  P.  61. 

Mortgages,  22.  Municipal  Corporations, 
17,  19.  Taxation,  99.  Words  and 
Phrases. 
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Heiidrie  v.  Acorn  Gold  Min.  Co. 
125  P.  542. 

Appeal  and  Error,  4.    Courts,  51. 

Hendrfe  v.  Qraham,  14  A.  13,  69  P.  219. 

Assignments  for  Benefit  of  Creditors,  45. 
Maxims,  1. 

Hendrie  &  Bolthoft  Ufg,  Co.  y.  Collins,  29  C. 
102,  67  P.  164. 

Appeal  and  Error,  445.  Attachment,  89. 
Evidence,  74,  97.  Fraudulent  Convey- 
ance!, 22.    Garnishment,  24.    Sales,  5. 

Hendrie  &  Bolthoft  Utg.  Co.  y.  Collins,  13  A. 
»,  56  P.  815. 

Corporations,  128.  Fraudulent  Conyey- 
ancea,  23. 

Hendrte  &  BolthofP  Mfg.  Co.  y.  Holy  Cross 
Gold  Mln.  6  MiU.  Co.,  17  A.  341,  68  P.  785. 

Mines  and  Minerals,  288. 

Hendrie  &  Bolthoft  Mfg.  Co.  y.  Parry,  37  C. 
359.  86  F.  118. 

Mines  and  Minerals,  267.  Receiyers,  9, 
10,  12,  13,  23,  40,  42. 

Hendrie  a  Bolthoff  Mf^.  Co.  y.  Piatt,  13  A.  15, 
56  R  209. 

(See  Forrester  y.  GiU,  11  A.  410,  63  P. 

230J 

loBurance^  80. 

Hendrtx  v.  GiUett,  6  A.  127,  39  P.  896. 
Evidence,  201. 

Hankie  v.  Bi-Metallic  Bank,  13  A.  410,  58  P. 
33e. 

Gamlaliment,  2,  6,  16. 

Hennesaey  y.  Bamett,  12  A.  254,  55  P.  197. 

Chattel  Mortgages,  101.  Justices  of  the 
Peace,  45.  Repleyin,  5,  9,  32.  Trial, 
IS.    Trover  and  Conyersion,  5. 

Hennessey  v.  Damourette,  15  A.  354,  62  P. 
229. 

Sales,  11,  67. 

Hennessey  y.  Fleming  Bros.,  40  C.  27,  90  P. 

77. 

Contracts,  109. 

Hennesaey  v.  Hoag,  16  C.  460, 
Uee  and  Occupation,  2. 
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Hennessey  r.  Reed,  15  A.  56,  60  P.  956. 
Appeal  and  Error,  25,  154. 

Henr7  v.  Board  of  Com'rs  of  San  Miguel 
County.  41  C.  267,  92  P.  697. 

CountleB,  87,  90. 

Henry  v.  Buckner,  13  C.  18,  21  P.  916. 

Factors,  I. 


Henry  y.  Colorado  Land  &  Water  CJo.,  10  A 
14,  51  P.  90. 

Appeal  and  Error,  461.     Corporations, 
202.    Trial,  85. 

Henry  y.  McNealey,  24  C.  456,  50  P.  37. 

Appeal  and  Error,  366,  448.    Bastards,  L 
Marriage,  6. 

Henry  y.  Montezuma  Water  and  Liand  Co., 
55  C.  182,  133  P.  747. 

Appeal  and  Error,  186.    Brokers,  9.    Con- 
tracts, 103.    Pleading,  195,  276. 

Henry  y.  Trayelers'  Ins.  Ca,  16  a  60,  26  P. 
321. 

Appeal  and  Error,  552. 

Henry  y.  Trayelers'  Ins.  Co.,  16  C.  179,  26  P. 
318. 

Appeal  and  Error,  23,  331.    Interyention, 
2.    Mortgages,  90.    Parties,  16,  17. 

Henry  Iny.  Co.  y.  Semcmian,  40  C.  269,  90  P. 
682. 

Pleading,  23. 

Henry  Iny.  Co.  y.  Semonian,  45  C.  260,  100  P. 
425. 

Appeal  and  Error,  266,  544.    EMdence, 
182. 

Henrylyn  Orchards  Co.  y.  F.  W.   Meneray 
Crescent  Nursery  Co.,  55  C.  438,  136  P.  980. 

Attachment,  110.     Set-Oft  and  Counter- 
claim, 20. 

Henwood  y.  Pec^le,  54  C.  188,  129  P.  1010. 
Homicide,  6,  15,  34,  83,  85. 

Henwood  y.  People,  57  C.  544, 143  P.  373. 

Criminal  Law,  30,  103,  127,  146,  148,  151. 
157,  267,  269,  282,  293.  Depositions, 
12.  Hcmicide,  29.  Statutes,  37.  Wit- 
B,  59. 


Hepburn  y.  Jones,  4  C.  98. 
Arbitration  and  Award,  7. 

Hepp  Wall  Paper  &  Mercantile  Co.  y.  Deahl. 
53  C.  274,  125  P.  491. 

Appeal  and  Error,  62.  Landlord  and 
Tenant,  18,  20,  23,  24. 

Hereford  y.  Benton,  20  A.  500,  80  P.  499. 

Appeal  and  Error,  398.  Chattel  Mort- 
gages, 44,  70.  Execution,  36.  Judg- 
ment, 52,  74,  106. 

Herfort  y.  Cramer,  7  C.  483,  4  P.  896. 

Attachment,  16,  27.  Damages,  26,  43. 
Fraud,  7,  20.  Frauds,  Statute  ot  2. 
Goodwill,  1.  Pleading,  126, 139.  Prof- 
its, 1.    Sales,  4,  78. 
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Herman  Bros.  Co.  v.  Nasiacoe,  46  C.  208,  103 
P.  301. 

Corporations/  262,  263. 

Hermanns-Soehne  v.  Wolfer,  42  C.  393,  94  P. 
329. 

Insurance,  101. 

Heron  v.  Weston.  44  C.  379,  100  P.  1130. 
Evidence,   42.     Frauds,   Statute   of,   11. 


Mortgages,  9,  113. 


Trial,  120,  126. 
P.  70. 


Herr  y.  Broadwell,  6  A.  467, 
Execution,  32,  46,  48. 


Herr  v.  Denver  Milling  &  Mercantile  Co.,  13 
C.  406,  22  P.  770. 

Chattel  Mortgages,  11,  62. 

Herr  v.  Graden,  33  C.  627,  81  P.  242. 
Taxation,  131. 

Herr  v.  Graden,  22  A.  611,  127  P.  319. 

Adverse  Possession,  18.    Appeal  and  Er- 
ror, 609.    Taxation,  131. 

Herr  v.  Hansen,  8  A  169,  46  P.  236. 
Evidence,  169. 

Herr  v.  Johnson,  11  C.  393,  18  P.  342. 
Common  Law,  2. 

Herr  v.  Sullivan,  26  C.  190,  64  P.  637. 

Election  of  Remedies,  4.     Estoppel,  48. 
Mortgages,  21,  22.    Trusts,  29. 

Herr  v.  Sullivan,  26  C.  133,  66  P.  176. 
Assistance,  Writ  of,  1. 

Herren  v.  People,  28  C.  23,  62  P.  833. 

Criminal  Law,  67,  76,  160,  174.     Homi- 
cide,  71. 

Hersey  v.  TuUy,  8  A.  110,  44  P.  864. 

Corporations,   13.     Frauds,   Statute  of, 
2.    Trial,  146. 

Hessell  v.  Neal,  26  A.  300,  137  P.  72. 

Quieting  Title,  3.   Vendor  and  Purchaser, 
1,  26,  26,  32. 

Hetzer  v.  People,  4  C.  46. 

Intoxicating  Liquors,  2.    Licenses,  2. 

Hewies  v.  Andrews,  12  C.  161,  20  P.  338. 

Continuance,  14.     Principal  and  Agent, 
79. 

Hewitt  V.  Colorado  Springs  Co.,  6  C.  184. 
Appeal  and  Error,  143,  144. 


Hexter  v.  Clifford,  6  C.  168. 

Action,  21.    Creditors'  Suit,  4. 
tion  of  Actions,  61. 


Limita- 


Hickey  v.  Anheuser-Busch   Brewing  Ass'n, 
36  C.  386,  86  P.  838. 

Appeal  and  Error,  71,  447.  Estoppel,  6. 
Judgment,  193.    Pleading,  107. 

Higgins  V.  Armstrong,  9  C.  38,  10  P.  232. 

Appeal  and  Error,  103.  Mines  and  Min- 
erals, 270,  278.  Principal  and  Agent, 
6,  39,  62,  66,  72.    Tender,  4. 

Higgins  V.  Brown,  6  C.  346. 
Appeal  and  Error,  22. 

Higgins  V.  Brown,  6  C.  148. 
Appeal  and  Error,  21,  28. 

Higgins  V.  People,  2  A  667,  31  P.  961. 
Judgment,  123.    Pleading,  166. 

Higgins  V.  State  Board  of  Medical  Examin- 
ers, 46  C.  476,  104  P.  963. 

Physicians  and  Surgeons,  4. 

Highland  Ditch  Co.  v.  Mumford,  6  C.  326. 
Easements,  10.    Waters,  69. 

Highland  Ditch  Co.  v.  Union  Reservoir  Co., 
63  C.  483,  127  P.  1025. 

Appeal  and  Error,  136,  370,  646.  Waters, 
66. 

Highland  Park  Co.  v.  Walker,  13  A.  362,  67 
P.  769. 

Evidence,  162. 

Highlands  v.  (see  under  City;  of  Highlands 
V.) 

Hilbum  V.  Mercantile  Nat  Bank  of  Pueblo, 
39  C.  189,  89  P.  46. 

Banks  and  Banking,  43.    Trial,  76. 

Hildenbrand  v.  Lillis,  10  A.  622,  61  P.  1008. 
Brokers,  27.    Trial,  76. 

Hildreth  v.  Longmont,  47  C.  79,  106  P.  107. 

Evidence,  60.  Injunction,  30.  Municipal 
Corporations,  96,  98,  99,  100,  101,  107, 
126,  127,  130,  136,  138,  139,  163. 

HiU  V.  Bourkhard,  6  A.  68,  36  P.  1116. 
Appeal  and  Error,  123.    Courts,  144. 

HUl  V.  Colorado  Nat.  Bank,  2  A.  324,  30  P. 
489. 

Trial,  8.    Warehousemen,  1. 

Hill  V.  Corcoran,  16  C.  270,  26  P.  171. 

Appeal  and  Error,  488.  Fraudulent  Con- 
veyances, 63.    Jury,  17.    Replevin,  3. 

Hill  V.  Fruita  Mercantile  Co.,  42  C.  491,  94  P. 
364. 

Attach- 


Alteration   of  Instruments,   2. 
ment,  13.    Sales,  20,  33,  73. 
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HllJ  V.  Graham,  11  A.  536,  53  P.  1060. 

Assignments  for  Benefit  of  Creditors,  6, 
7.    BaakB  and  Banking,  18.    Removal 

of  Causes,  9. 

HUI  r.  Groesbeck.  29  C.  161,  67  P.  167. 

Appeal  and  Error,  543.    Frauds,  Statute 
of,    27.     Insurance,   89,  96,   120,   121. 

Trial,  49. 

Htl]  Y.  Lofgrcn-Harris  Mercantile  Co.,  53  C. 

666.  129  P.  208. 

Specific  Performance,  5. 

Hin  V.  Peoplp.  1  C.  436. 

Criminal  Law,  6,  168,  175.    Homicide,  3, 
5,  3e,  48,  72,  80. 

HIU  V.  Sullivan,  24  A.  86, 131  P.  1040. 
Appeal  and  Error,  395.    Trial,  13. 

Hill  Brick  and  TUe  Co.  v.  Gibson,  43  C.  104, 
95  P.  293, 

Pleading,  116,  218. 

HUlB  V.  La  Due,  5  A.  248,  38  P.  430. 
Appeal  and  Error,  406.    Venue,  18. 

HlUsburg  Y.  Harrison,  2  A.  298,  30  P.  355. 
Liens,  3.    Replevin,  2. 

Hilts  V.  Markey,  52  C.  382,  122  P.  394. 

Denver,  20,  34,  58. 

Hinohinan  v.  Keener,  5  A.  300,  38  P.  611. 
Evidence,  191.    Justices  of  the  Peace,  33. 

Hinckley,  People  ex  rel.,  v.  District  Court  of 
Lake  County,  29  C.  277.  68  P.  224. 

(See  People  ex  rel.  Hinckley  v.  District 
Conn  or  Lake  County.) 

Hindrey  v,  Williams,  9  C.  371,  12  P.  436. 

Contracte,  99,  157.    Estoppel,  46.    Trial, 

156. 

HIndry  v.  Holt,  24  C.  464,  51  P.  1002. 

Death.  4,  9. 
HIndry  v,  McPhee,  11  A.  398,  53  P.  389. 

Evidence.  60,    Trial,  41,  142. 

Hinsdale   County  v.    (see   under   Board   of 
Com'rs  of  Hinsdale  County  v.) 

Hinsdale  Ele<^trlc  Light  &  Power  Co.  v.  Ogle, 
45  C.  454,  101  P.  786. 

Appeal  and  Error,  71.    Corporations,  88. 
Judgment,  205.    Pleading,  59. 

Hipp  V.  Spencer,  48  C.  433,  109  P.  1109. 

Appeal  and  Error,  374.    Assignments,  22. 
Attorney  and  Client,  92. 

Hlreen  v.  R.  W.  English  Lumber  Co.,  46  C. 

216,  104  R  84. 


Appeal  and  Error,  347. 
Agent,  64. 


Principal  and 


Hirsch  V.  Ferris,  1  C.  402. 
Continuance,  10. 

Hirschburg  v.  Pec^le,  6  C.  145. 

Criminal  Law,   5.     Habeas    Corpus,  7. 
Statutes,  80. 

Hirael  v.  Schwartz,  17  A.  470,  68  P.  1066. 
Hcmiestead,  8. 

Hittson  V.  Browne,  3  C.  304. 
Attorney  and  Client,  5,  87. 

Hittson  V.  Davenport,  3  C.  597. 
Limitaticm  of  Actions,  42. 

Hittson  V.  Davenport,  4  C.  169. 

Contracts,  84.    Evidence,  63,  79.     Judg- 
ment, 15,  117.    Pleading,  165. 

Hiwassee  Gold-Min.  Co.  v.  HotchUas  Moun- 
tain Mining  ft  Reduction  Co.,  16  A.  22,  63 
P.  708. 

New  Trial,  43. 

Hoagland  v.  Cole,  18  C.  426,  33  P.  151. 
Ai^ieal  and  Error,  268.    Trial,  141. 

Hoagland  v.  Murray,  53  C.  50, 123  P.  664. 
Contracts,  35,  116. 

Hoban  v.  Boyer,  37  C.  185,  86  P.  837. 

Appeal  and  Error,  484.  Mines  and  Min- 
erals, 205. 

Hobkirk  v.  Walrich,  14  A.  181,  69  P.  414. 
Chattel  Mortgages,  83. 

Hobeon  v.  Anderson,  34  C.  444,  83  P.  634. 

Appeal  and  Error,  360.  Deeds,  4,  16. 
Equity,  40. 

Hobson  V.  Hobeon,  40  C.  332,  91  P.  929. 

Executors  and  Administrators,  40,  42, 
46,  73.    Wills,  18. 

Hobeon  v.  Porter,  2  C.  28. 

Evidence,  82.  Lost  Instruments,  L 
Partnership,  36.    Trial,  75. 

Hobson's  Estate,  In  re,  40  C.  332,  91  P.  929. 
(See  Hobson  v.  Hobson.) 

Hochenauer  v.  Hilderbrant,  6  A.  199,  40  P. 

470. 

Landlord  and  Tenant,  3. 

Hochmark  v.  Richler,  16  C.  263,  26  P.  818. 

Alteration  of  Instruments,  4.  Appeal  and 
Error,  268.  Bills  and  Notes,  38,  109. 
Interest,  17,  27.    Usury,  3. 

Hochstadter  v.  Hays,  11  C.  118, 17  P.  289. 
Husband  and  Wife,  14,  24.    Trial,  186. 
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Hockaday  v.   Board   of  Com'rs  of  Chaffs 
County,  1  A.  362,  29  P.  287. 

Action,  3, 15, 18.  Appeal  and  Error,  109. 
Assumpsit,  Action  of,  1.  Ck>untie8,  1, 
68,  63,  66,  97.  Discovery,  2.  High- 
ways, 11. 

Hockaday  y.  Goodwin,  1  A.  90,  27  P.  876. 
Appeal  and  Brror,  433. 

Hockley  v.  People,  30  C.  119,  69  P.  612. 
Homicide,  42. 

Hodgkins  v.  Ashby,  66  C.  663, 139  P.  638. 

Statutes,  82,  117.    Wills,  29,  71,  72,  73. 

Hodgson  V.  Fowler,  24  C.  278,  60  P.  1034. 

Biines  and  Minerals,  270.  Partnership, 
22.    Tenancy  in  Common,  7. 

Hodgson  T.  Fowler,  7  A.  378,  43  P.  462. 

Frauds,  Statute  of,  11.    Trusts,  6, 13, 17. 

Hoeffer  y.  Agee,  9  A.  189,  47  P.  973. 
Replevin,  2. 

Hoehne  v.  Rupear,  1  C  406. 
Judgment,  64. 

Hoehne  v.  Trugillo,  1  C.  161. 

Appeal  and  Error,  236.  Judgment,  1, 
16,  108. 

Hoffman  v.  Murphy,  44  C.  107,  96  P.  780. 
Contracts,  126. 

Hogg  v.  Board  of  Com'rs  of  San  Miguel  Coun- 
ty, 67  C.  463,  141  P.  478. 

Insane  Persons,  2.    Statutes,  119, 129. 

Holden  v.  Piper,  6  A.  71,  37  P.  34. 

Executors  and  Administrators,  12.  Trusts, 
34,40. 

Holick  V.  Stokes,  63  C.  386, 127  P.  143. 

Appeal  and  Error,  646.  Bills  and  Notes, 
81,  86,  88,  111.    Estoppel,  21. 

Holladay  v.  Dailey,  1  C.  460. 
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chaser, 20,  43,  44.    Witnesses,  29. 

Hurd  y.  Hamill,  10  C.  174,  14  P.  126. 
Counties,  48,  101.    Taxation,  209. 

Hurd  V.  McClellan,  13  C.  7,  21  P.  908. 
Appeal  and  Error,  216. 

Hurd  V.  McClellan.  14  C.  213,  23  P.  792. 
Attachment,  1,  3.    Maxims,  1. 

Hurd  y.  McClellan,  1  A.  3^,  29  P.  181. 

Adyerse  Possession,  2.     Ejectment,  12, 
38. 

Hurd  y.  People,  14  C.  207,  23  P.  342. 
Appeal  and  Error,  177. 

Hurd  y.  Smith,  5  C.  233. 

Appeal  and  Error,  374.     Coyenants,  1, 
12.    Pleading,  65. 

Hurd  y.  Tomklns,  17  C.  394,  30  P.  247. 
Interest,  4.    Partnership,  14, 16. 

Hurd  y.  Whitsett,  4  C.  77. 

Landlord  and  Tenant,  25,  41. 

Hurlburt  y.  Dusenbery,  26  C.  240,  57  P.  860. 

Contracts,  117.    Eyidence,  171.    Interest, 
9.    Trial,  38.    Work  and  Labor.  11. 

Hurlburt  v.  Kephart,  50  C.  353,  115  P.  521. 

Eyidence,  165.    Principal  and  Surety,  6, 
8,13. 


Hurt  V.  Hubbard.  41  C.  505. 


Chattel  Mortgages,  1,  54,  77. 
77. 


P.  908. 

Pleading, 


Hurtgen  v.  Kantrowitz,  15  C.  442,  24  P.  872. 

Attachment,  6.  Justices  of  the  Peace, 
54. 

Huston  y.  People,  12  A.  271,  55  P.  262. 
BaU,  9,  12,  19. 

Huston  y.  Plato,  3  C.  402. 

Alteration  of  Instruments,  5.  Contracts, 
171.  Pleading,  252.  Sales,  50,  51,  83, 
86.    Trial,  10,  29,  184. 

Hustcm  y.  Wadsworth,  5  C.  213. 
Jury,  1.    Reference,  1. 

Huston  ft  Boyd  y.  Peterson,  38  C.  189,  87  P. 
1074. 

Chattel  Mortgages,  36.    Sales.  49. 

Hutchinson  y.  Hutchinson,  16  C.  349,  26  P. 

814. 

Deeds,  25,  27.  Husband  and  Wife,  10. 
Witnesses,  9. 


Digitized  by 


Google 


4375 


TABLE  OP  CASES 


4376 


Hutchinson  v.  McLaughlin,  15  C.  492,  25  P. 
317. 

Appeal  and  Error,  25.  Eminent  Domain, 
27.  34.    Infanta,  6,  9. 

Hyman  v.  Jockey  Club  Wine,  Liquor  it  Cigar 
Co.,  9  A.  299,  48  P.  671. 

Appeal  and  Error,  501.  Contracts,  33. 
Landlord  and  Tenant,  10,  34.  Plead- 
ing, 165.  Set-off  and  Counterclaim, 
14.    Words  and  Phrases. 

Hyman  v.  Newell,  7  A.  78,  42  P.  1016. 
Attachment,  5. 

Hyman  y.  Soils  Cigar  Co.,  4  A.  475.  36  P.  444. 
Trade  Marks  and  Trade  Names,  L 

Hyser  v.  Hyser,  53  C.  199,  124  P.  846. 
Divorce,  1,  13. 


Idaho  Gold  Coin  Min.  &  Mill.  Co.  v.  Colorado 
Iron  Works  Co.,  49  C.  66,  111  P.  553. 

Appeal  and  Error,  486.  Contracts,  101, 
152,  154.  'Evidence,  104.  Interest,  7. 
Trial,  55,  126,  142. 

Idaho  Springs  v.  (See  under  Town  of  Idaho 
Springs  V.) 

Ide  V.  Bascomb,  18  A  415,  72  P.  62. 
Corporations,  96. 

Ilfeld  V.  Ziegler,  40  C.  401,  91  P.  825. 

Appeal  and  Error,  477.  Chattel  Mor^ 
gages,  56,  57,  58,  59,  78,  82.  Pleading, 
20,  122,  246.  PHncipal  and  Agent,  61, 
65. 

Illinois  Sewing  Machine  Co.  v.  Harrison,  43 
C.  362,  96  P.  177. 

Corporations,  272.    Replevin,  19. 

Imboden  &  Hill  v.  People,  40  C.  142,  90  P. 
608. 

Appeal  and  Error,  216.  Conspiracy,  10, 
11,  12,  14,  16,  17,  18.  ConsUtutional 
Law,  76,  98.  Criminal  Law,  74,  118, 
120,  165,  168,  272,  273.  276,  280,  287, 
288,  294.  Embezzlement,  10.  Grand 
Jury,  4.  Indictment  and  Information, 
13,  14,  17,  19.  Jury,  17.  Searches  and 
Seizures,  2. 

Imel  V.  Van  Deren,  8  C.  90,  5  P.  803. 
Replevin,  14,  52. 

Imperial  Fire  Ins.  Co.  v.  Board  of  County 
Com'rs  of  City  and  County  of  Denver,  51 
C.  456.  118  P.  970. 

Constitutional  Law,  85.    Taxation,  33. 

Imperial  Securities  Co.  v.  Morris,  57  C.  194, 
141  P.  1160. 

Courts,  39.    Taxation,  171,  172,  185. 


Independent-Peerless  Pattern  Co.  v.  Johnson, 
45  C.  302.  100  P.  1129. 

Appeal  and  Error,  5,  18. 

Ingemarson  v.  C<^ey,  41  C.  407,  92  P.  908. 

Appeal  and  Error,  495,  499.    Mines  and 
Minerals,  78,  98.    Trial,  123,  140. 

IngersoU  v.  Court  of  Appeals,  27  C.  410»  61 
P.  594. 

Certiorari,  16. 

Ingham  v.  Ryan,  18  A.  347,  71  P.  899. 

Executors  and  Administrators,  16.  Plead- 
ing, 126. 

Ingols  V.  Plimpton,  10  C.  535,  16  P.  155. 

Justices  of  the  Peace,  41.     Set4>fr  and 
Counterclaim,  15,  16,  17.    Trial,  93. 

Inheritance  Tax,  In  re,  23  C.  492,  48  P.  535. 
Taxation,  215,  216. 

Inheritance  Tax  on  Macky's  Estate,  In  re,  46 
C.  79,  102  P.  1075.  (See  Macky's  Estate, 
In  re.) 

Inland  Box  &  Label  Co.  v.  Richie,  57  C.  532, 
143  P.  581. 

Assignments,  7,  39.    Contracts,  99. 

Inman  v.  White,  21  A.  427,  122  P.  65. 

Appeal  and  Error,  483.     Judgment,  13. 
Quieting  TiUe,  9.    Taxation,  171. 

Innes  v.  Began,  Gaines  ft  Co.,  41  C.  9,  91  P. 
1108. 

Brokers,  18. 

Innis  V.  Carpenter,  4  A.  30,  34  P.  1011. 

Fraud,  27.    Fraudul^it  Conveyances,  1, 
8,  60.    Trial,  122. 

Institute  for  Education  of  Mute  and  Blind  v. 
Henderson,  18  C.  98,  31  P.  714. 

Appropriation,  1,  2,  11.    Bounties,  1,  3. 
Constitutional  Law,  11. 

Insurance  Co.  of  North  America  v.  Bonner, 
24  C.  220,  49  P.  366. 

Appeal  and  Error,  75.    Courts,  147.    Tax- 
ation, 117,  119. 

Insurance  Co.  of  North  America  v.  Bonner, 
7  A.  97,  42  P.  681. 

Equity,  13.    Taxation,  119. 

Internal  Improvement  Fund,  In  re,  12  C  287, 
21  P.  484. 

Internal  Improvements,  2. 

Internal  Improvement  Fund,  In  re,  12  C.  285, 
21  P.  483. 


Internal  Improvements,  2,  3. 
11. 


Waters. 
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Internal  Improyement  Fund,  In  re,  24  C.  247, 
48  P.  807. 

Internal  Improyements,  2. 

Internal  Improyements,  In  re,  18  C.  317,  32 
P.  611. 

Internal  Improyements,  3. 

International  Imp.  Co.  y.  Wagner, : 
126  P.  597. 

Corporations,  22. 


A  489, 


International  Trust  Co.  y.  A  Leschen  ft  Sons 
Rope  Co..  41  C.  299,  92  P.  727. 

Commerce,  2,  4,  6.     Corporations,  252, 
253,  255,  256,  269. 

International  Trust  Co.  y.  Anthcmy,  45  C.  474, 
101  P.  78L 

WiUs,  9. 

International  Trust  Co.  y.  Keefe  Mtg.  it  Iny. 
Co..  40  C.  440,  91  P.  915. 

Principal  and  Surety,  29. 

International  Trust  Co.  y.  United  Coal  Co., 
27  C.  246,  60  P.  621. 

Corporations.  239.    Judgment,  216,  217. 
Receiyers,  3,  15,  22. 

Interrogatories  of  the  Senate,  In  re,  54  C. 
166,  129  P.  811. 

Courts.  159. 

Interstate  Land  &  Town  Co.  y.  Patton,  21  C. 
503,  42  P.  673. 

Appeal  and  Error,  110.    Continuance,  23. 
Trial.  185. 

Iowa  Gold  Min.  Co.  y.  Diefenthaler.  32  C. 
391,  76  P.  981. 

Exceptions.  Bill  of.  15.    Master  and  Sery- 
ant.  69.  97. 

Ireland  y.  Conunissioners  of  Arapahoe  Coun- 
ty. 6  C,  280. 

Coroners,  6.    Jury.  14. 

Ireland  y.  Pec^le.  1  A.  126,  27  P.  872. 
Criminal  Law,  300. 

Iron  Silyer  Min.  Co.  y.  Campbell,  17  C.  267. 
29  P.  513. 

Mines  and  Minerals.  20. 160. 188.    Public 
Lands.  53.  63. 

Iron  Silyer  Min.  Co.  y.  Cowie,  31  C.  450,  72 
P.  1067. 

Corporations.  251.    Courts.  137. 

Iron  Silyer  Min.  Co.  y.  Waldrom,  47  C.  8, 105 
P.  860. 

Appeal  and  Error,  321.    Courts,  129. 


Ironstcme  Ditch  Co.  y.  Ashenfelter,  57  C.  31. 
140  P.  177. 

Judgment.  241.  Waters.  33,  91,  97,  104, 
116,  152.  192. 

Ironstone  Ditch  Co.  y.  Equitable  Securities 
Co..  52  C.  268,  121  P.  174. 

Corporations,  48,  54. 

Irrigation.   In  re — Senate  Resolution.  9  C. 
620.  21  P.  470. 

(See  Senate  Resolution  on  the  subject  of 

Irrigation.  In  re.) 

Irying  y.  Highlands.  11  A.  363.  53  P.  234. 

Bonds.  11.  Municipal  Corporations.  174, 
221. 

Irying  y.  People,  43  C.  260,  95  P.  940. 
Criminal  Law,  152,  264,  286. 

Irwin  y.  Beggs.  24  A.  158.  132  P.  385. 

Executicm,  37,  53.  56.    Judgment,  211. 

Irwin  y.  Crook,  17  C.  16,  28  P.  549. 

Appeal  and  Error.  145.  162.  Bonds,  1, 
9,  10.  12.  21. 

Irwin  y.  Crook.  11  A.  172,  52  P.  683. 
Appeal  and  Error.  573. 

Irwin  y.  Locke.  20  C.  148.  36  P.  898. 

Appeal  and  Error.  406.    Contracts,  43. 

Irwine  y.  Wood,  7  C.  477,  4  P.  783. 

Contracts,  169.  Judgment,  86.  Plead- 
ing, 143. 

Isabella  Gold  Min.  Co.  y.  Glenn,  32  C.  270, 
75  P.  1133. 

(See  Venner  y.  Denyer  Union  Water  CJo.) 

Isabella  Ctold  Min.  Co.  y.  Glenn,  37  C.  165, 
86  P.  349. 

Appeal  and  Error,  310.  Coyenants,  18. 
Damages.  15.  Eyidence.  31.  Landlord 
and  Tenant.  34.  35.  36.  Mines  and 
Minerals.  250.  261.    Release.  10. 

IsbeU  y.  Graybill,  19  A.  508.  76  P.  550. 
(Corporations.  51.  52,  56.    Ckwts.  34. 

Israel  y.  Arthur.  6  C.  85. 

Appeal  and  Error.  135.    Diyorce.  29.  34. 

Israel  y.  Arthur.  7  C.  5.  1  P.  438. 

Constitutional  Law.  73.  Diyorce.  8. 
Judgment,  170.    Process.  24.  37. 

Israel  y.  Arthur,  7  C.  12.  1  P.  442. 
Diyorce.  29.  33. 

Israel  y.  Arthur,  18  C.  158.  32  P.  68. 
Descent  and  Distribution.  4. 
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Israel  v.  Day,  41  C.  52,  92  P.  698. 

Fraudulent  Conveyances,  26,  27.    Trial, 
74. 

Israel  v.  Day,  17  A.  200,  68  P.  122. 
Replevin,  22,  81. 


Jackson  v.  Ackroyd,  15  C.  583,  26  P.  182. 
Judgment,  14.    Pleading,  255. 

Jackson  v.  Allen,  4  C.  263. 

Appeal  and  Error,  450.  Ckmtracts,  52. 
Fraud,  29.  Infants,  1.  Principal  and 
Agent,  23. 

Jackson  v.  Bumham,  20  C.  532,  39  P.  577. 

Appeal  and  Error,  435,  455.  Evid^ice, 
206.  Physicians  and  Surgecms,  9. 
Trial,  117. 

Jackson  v.  CrUly,  16  C.  103,  26  P.  331. 

Carriers,  72.  Evidence,  212.  Negligence, 
30. 

Jackson  v.  Denver,  41  C.  362,  92  P.  690. 

Appeal  and  Error,  54.  Constitutional 
Law,  103,  106.  Denver,  47.  Municipal 
Corporations,  153. 

Jackson  v.  Dines,  13  C.  90,  21  P.  918. 

Grants,  1.  Mines  and  BCinerals,.59,  233. 
Parties,  26.  Pleading,  70.  Railroads, 
8. 

Jackson  v.  Hamm,  14  C.  58,  23  P.  88. 
Assignments,  14,  82. 

Jackson  v.  Kiel,  13  C.  378,  22  P.  504. 

Damages,  27.  Highways,  13,  15.  Nuis- 
ance, 2,  11,  15.    Railroads,  34,  36. 

Jackson  v.  Larson,  24  A.  548,  136  P.  81. 

Adverse  Possession,  22,  29.  Taxation, 
187.    Trial,  179. 

Jackson  v.  McFall,  36  C.  119,  85  P.  638. 

Appeal  and  Error,  95,  503,  540.  Mines 
and  BCinerals,  202,  219. 

Jackson  v.  McMurray,  4  C.  76. 

Appeal  and  Error,  443.    Evidence,  144. 

Jackson  v.  People,  24  C.  254,  48  P.  1115. 
(See  Mueller  v.  People,  24  C.  251,  48  P. 
965.) 

Jackson  v.  White  Cloud  Gold  Min.  it  Mill. 
Co.,  36  C.  122,  85  P.  639. 

Citizens,  4.  Mines  and  Minerals,  173, 
205. 

Jackson  v.  Tak  Mining,  Milling  it  Tunnel 
Co.,  51  C,  551.  119  P.  1058. 

Master  and  Servant,  25,  36,  60,  64. 
Mines  and  Minerals,  286.  Negligence, 
60. 


Jackson  Hardware  it  Implement  Co.  ▼.  La 
Plata  County,  52  C.  260,  121  P.  157. 

Evidence,  35,  106.     TazaU(m,  83,   106. 

Jacobs  V.  Mitchell,  2  A.  456,  81  P.  236. 

Appeal  and  Error,  105.  Assignments. 
39.    Trial,  134. 

Jaeger  v.  Whitsett,  8  C.  105. 

Deeds,  21,  36.   Vendor  and  Purchaser,  32. 

Jahl  V.  Lewis,  57  C.  109,  139  P.  1113. 
Execution,  78. 

Jain  V.  BoBsen,  27  C.  423,  62  P.  194. 

Domicile,  1,  2.  Elections,  8,  10,  XL 
Municipal  Corporations^  63. 

Jain  V.  Giffin,  3  A.  90,  32  P.  80. 
Fraud,  22.    Guaranty,  2. 

Jakway  v.  Rivers,  48  C.  49,  108  P.  999. 

Appeal  and  Error,  54,  67,  437,  486.  Re- 
plevin, 12.    Trial,  178.    Witnesses,  45. 

James  v.  Aspelin,  57  C.  381, 141  P.  993. 
Fraud,  20,  22. 

James  v.  Duke,  7  C.  282,  3  P.  381. 
Blaster  and  Servant,  16. 

James  v.  McPhee,  9  C.  486,  13  P.  535. 

Pleading,  88,  90,  265.  Set-Off  and  Coun- 
terclaim, 17. 

Jamieson  House  Furnishing  Ca  v.  Brainard, 
16  A.  509,  66  P.  675. 

Pleading,  118. 

Jamison  v.  People,  52  C.  11,  119  P.  474. 
Criminal  Law,  285.    Homicide,  67. 

Jansen  v.  Hyde,  8  A.  38,  44  P.  760. 
Judgment,  5,  14,  109. 

Janssen  v.  Duncan,  43  C.  286,  95  P.  922. 

Justices  of  the  Peace,  58.  Replevin,  46, 
51,  53. 

Jarvis  v.  State  Bank  of  Ft  Morgan,  22  C. 
309,  45  P.  505. 

Mechanics'  Liens,  30,  52.    Waters,  135. 

Jaynes  v.  People,  44  C.  535,  99  P.  325. 

Animals,  3.  Appeal  and  Error,  498. 
Criminal  Law,  69, 101, 138.  Witnesses, 
81. 

J.  B.  Wheeler  Banking  Co.  of  Aspen  v.  H61- 
den,  11  A.  292,  52  P.  1032, 

Novation,  1. 

Jeffecson  County  v.     (See  under  Board  of 
Com'rs  of  Jefferson  County  v.) 
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Jefferson  County  Bank  y.  Hummel,  11  A. 
337,  53  P.  286. 

Appeal  and  Brror,  486.  Eyidence,  99. 
Fraudulent  Ck>nye7ance8,  17.  Mort- 
gages, 10,  102,  118.    Trusts,  23. 

Jefferson  County  Bank  y.  Lanius,  11  A.  344, 
63  P.  1130. 

(See  Jefferson  County  Bank  y.  Hummel, 
11  A.  337,  53  P.  286.) 

Jefferson  Biin.  Co.  y.  AnchorlarLeland  Min. 
ft  MUl  Ca.  32  C.  176,  75  P.  1070. 

Mines  and  Minerals,  48,  117,  153,  176. 
New  Trial,  25. 

Jeffries  y.  Harrington,  11  C.  191,  17  P.  605. 
Courts,  80.    Officers,  5. 

Jenet  y.  Albers,  7  A.  271,  43  P.  452. 

Corporations,  158,  202.    Bstoppel,  48. 

Jenet  y.  Nims,  7  A.  88,  48  P.  147. 
Corporations,  158.    Estoppel,  48. 

Jenkins  y.  Tynon,  1  A.  133,  27  P.  893. 

Forcible  Entry  and  Detainer,  6,  16. 
Trial,  129. 

Jenks  y.  Lehman,  7  A.  421,  43  P.  1045. 
Appeal  and  Error,  517.    Trial,  169. 

Jenks  y.  Stump,  41  C.  281,  93  P.  17. 

Animals,  3.  Constitutional  Law,  50,  99, 
100,  107. 

Jenks  y.    Witcher,  41  C.  316,  93  P.  20. 
(See  Jenks  y.  Stump,  41  C.  281,  93  P.  17.) 

Jenness  y.  Black  Hawk,  2  C.  578. 

Bonds,  19.  Eyidence,  109.  Municipal 
Corporations,  76.  Officers,  34.  Plead- 
ing, 27,  77,  272. 

Jennings  y.  Brotherhood  Ace  Co.,  44  C.  68, 
96  P.  982. 

(Contracts,  76.    Insurance,  23,  68,  69,  70, 

72,  85. 

Jennings  y.  First  Nat.  Bank,  13  C.  417,  22  P. 
777. 

Appeal  and  Error,  54,  491,  505.  Assign- 
ments, 3.    Bills  and  Notes,  45,  46. 

Jennings  y.  Rickard,  10  C.  395, 15  P.  677. 

Limitation  of  Actions,  61.  Mines  and 
Minerals,  263.    Partnership,  20. 

Jensen  y.  Brown,  2  C.  694. 
Mechanics'  Liens,  44,  66. 

Jenson  y.  Eagle  Ore  Co.,  47  C.  306,  107  P. 
259. 

Bailment,  8. 

Jensen  y.  Nail,  53  C.  212,  124  P.  471. 

Appeal  ahd  Error,  542.    Judgment,  94. 


Jerman  y.  Neef  Bros.  Brewing  Co.,  46  C.  33, 
102  P.  743. 


Appeal  and  Error,  438. 
Agent,  41,  62. 


Principal  and 


Jerome  y.  Bohm,  21  C.  322,  40  P.  570. 

Appeal  and  Error,  123.  Eyidence,  212. 
Pleading,  273.  Trusts,  2L  Witnesses, 
29. 


Jerome  y.  Carbonate  Nat  Bank  of  Leadyille, 
22  C.  37,  43  P.  215. 

Bona  Fide  Purchaser,  2.  Maxims,  1.  No- 
tice, 3.  Pleading,  115.  Vendor  and 
Purchaser,  36. 

Jerome  y.  Wood,  39  C.  197,  88  P.  1067. 

Master  and  Seryant,  15.  Work  and  La- 
bor, 1. 

Jewel  y.  Sals,  22  A.  377, 123  P.  830. 

Appeal  and  Error,  229,  230.  Exceptions, 
Bill  of,  29. 

Jewel  y.  Sals,  22  A.  526,  126  P.  1134. 

Appeal  and  Error,  274,  520.  Exceptions, 
BiU  of,  26. 

Jewell  y.  Shaw,  19  A.  354,  75  P.  28. 

Appeal  and  Error,  123,  201,  212,  382,  383, 
402.    Parties,  16. 

John  G.  Morgan  Brokerage  Co.  y.  Shemwell, 
16  A.  185,  64  P.  379. 

Money  Receiyed,  1,  8. 
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Municipal  Corporations,  189. 

Kelley  v.  Union  Pac.  R.  Co.,  16  C.  456,  27  P. 
1068. 

Abatement  and  Revival,  14.  Action,  20. 
Appeal  and  Error,  203,  364.  Death,  9. 
Maxims,  1. 

Kellogg  V.  Denver  City  Tramway  Co.,  18  A. 
475,  72  P.  609. 

Master  and  Servant,  47,  61,  75. 

Kellogg  V.  Hickman,  12  C.  256,  21  P.  325. 
Elections,  1,  4,  8,  9,  37,  45. 
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Kellogg  ▼.  KeUogg,  21  C.  181,  40  P.   368. 

Deeds,  23.    Eqaity,  39,  40.    Husband  and 
Wife,  10.    Infants,  2. 

KeUogg  ▼.  Thropp,  4  A.  470,  36  P.  447. 

Assignments  for  Benefit  of  Creditors,  9, 
13,  21. 

Kelly  ▼.  Atkins,  24  C.  267,  61  P.  164. 
Appeal  and  Error,  36. 

Kelly  ▼.  Atkins,  14  A.  208,  60  P.  841. 

Frandulent  Conveyances,  66.    Trial,  18. 

KeUy  ▼.  Canon,  6  A.  466,  41  P.  838. 
HoslMuid  and  "^Ife,  6. 

KeUy  ▼.  Doyle,  12  A.  38,  64  P.  304. 
Appeal  and  Error,  216,  266,  296. 

Kelly  ▼.  E.  F.  Hallack  Lumber  ft  Manofiustur- 
Ing  Ca,  22  C.  221,  43  P.  1003. 

Courts,  84.    Deeds,  16.    Forcible  Entry 
and  Detainer,  6.   Trial,  37. 

Kelly  ▼.  Lewis,  38  C.  18,  88  P.  388. 

Appeal  and  Error,  478,  489.    Replevin,  4. 

Kelly  V.  People,  17  C.  130,  29  P.  806. 

Criminal  Law,  110,  138,  184,  182.    Homi- 
cide, 76,  102,  110.    Trial,  41. 

Kelsey  v.  Norris,  63  C.  306, 126  P.  HI. 

Deeds,  4.   Vendor  and  Purchaser,  36,  36. 

KendaU  v.  People,  63  C.  100,  126  P.  686. 

Carriers,    11.     Constitutional  Law,    90. 
Statute^,  83,  97, 119. 

Kendall  v.  San  Juan  Silver  Min.  Ca,  9  C.  349, 
12  P.  198. 

Evidence,   6.     Mines   and   Minerals,   8. 
Pleading,  214,  241.    Trial,  176. 

Kendrick  v.  Neiss,  17  C.  606,  30  P.  246. 
Infants,  9.    Principal  and  Agent,  60. 

Kenehan  v.  State  Board  of  Medical  Examin- 
ers, 67  C.  604,  143  P.  370. 

Physicians  and  Surgeons,  3. 

Kenfleld,  Pec^le  to  Use  of,  v.  Finch,  19  A.  612, 
76  P.  1120. 
(See  People  to  Use  of  Kenfleld  v.  Finch.) 

Kennedy  v.  Denver,  S.  P.  ft  P.  R.  Co.,  10  C. 
493,  16  P.  210. 

Negligence,  37.   Railroads,  69.   Trial,  69. 

Kennedy  v.  People,  9  A.  490,  49  P.  878. 

Hawkers  and    Peddlers,   1.     Municipal 
Corporations,  161.    Statutes,  102. 

Kenney  v.  Jaynes,  26  C.  164,  66  P.  662. 

Bona  Fide  Purchaser,  6.     Vendor  and 
Purchaser,  38. 


Kenney  v.  Jefferson  County  Bank,  12  A  21 
64  P.  404.  ^  -.  «. 

Alteratipn  of  Instruments,  1.    Mortgages, 


Kent  V.  Abeel,  12  C.  647,  21  P.  718. 
Appeal  and  Error,  630. 

Kent  V.  Cobb»  24  A.  264,  133  P.  424. 

Appeal  and  Error,  120.  Evidence,  66, 
186.    Partnership,  1,  14,  16. 

Kent  V.  People,  8  C.  663,  9  P.  862. 

Criminal  Law,  68,  106,  167,  186.  Homi- 
dde,  1,  3,  46,  48,  81,  112.     Maxims,  L 

Kent  V.  TrewOTgy,  22  A.  441,  126  P.  128. 
Municipal  Corporations,  216.    Trial,  lOS. 

Kent  Mfg.  Co.  v.  Zimmerman,  48  C.  388, 110 
P.  187. 

Appeal  and  Error,  67.  Master  and  Senr- 
ant,  26,  38,  68,  69,  72,  104.  Negligence. 
28,  69.    Pleading,  182.    Trial,  123. 

Kephart  v.  Buddecke,  20  A.  646,  80  P.  60L 
Principal  and  Surety,  6. 

Kephart  v.  Pec^le,  28  C.  73,  62  P.  946. 

Appeal  and  Error,  414.  Corporations, 
266.    Mandamus,  43,  48. 

Kern  v.  Cummings,  10  A.  366,  60  P.  106L 
Appeal  and  Error,  103.    Trial,  41. 

Kern  v.  Minekime,  46  C.  378,  101  P.  34L 
Eminent  Domain,  42. 

Kern  Reservoir  ft  Ditch  Ca  v.  Weldon  Val< 
ley  Ditch  Ca,  67  C.  302,  141  P.  1196. 

Waters,  218. 

Kerr  v.  Bums,  42  C.  286,  93  P.  1120. 

Appeal  and  Error,  418.  Courts,  6L  Es- 
toppel, 26.  Judges,  22.  Judgment,  234. 
Venue,  13,  16.    Waters,  193,  200. 

Kerr  v.  Dudley,  26  C.  467,  68  P.  610. 

Appeal  and  Error,  67.  Exceptions,  BiH 
of,  28.    Waters,  210. 

Kershaw  Ditch  Co.  v.  Morgan,  62  a  109, 120 
P.  142. 

(See  WoUf  v.  P<miponia.) 

Keeter  v.  JeweU,  16  C.  220,  26  P.  316. 
Appeal  and  Error,  262. 

Keys  V.  Morrison,  3  A.  441,  34  P.  269. 

AcUon,  27.    Interest,  2,  7.    Pleading,  127. 

Kesrstone  Mining  Ca  v.  Gallagher,  6  C.  23. 
Courts,  78,  86.    Mechanics'  Liens,  11,  45. 


69,  63,  83. 
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Kiefer  ▼.  Kiefer,  4  A.  506,  36  P.  621. 
Divorce,  43,  46. 

Kllham  ▼.  Western  Bank  &  Safe  Deposit  Co., 
30  C.  866,  70  P.  409. 

Appeal  and  Error,  482.  Attachment,  40. 
Judgment,  270.  Pleading,  182.  Trusts, 
7. 

Killgore  ▼.  Cranmer,  36  C.  486,  84  P.  70. 
Mortgages,  11. 


Killgore  ▼.  Cranmer,  48  C. 
WiUs,  66. 


6,  109  P.  960. 


Kllpatrick  v.  Haley,  6  A.  407,  41  P.  608. 
Attorney  and  Client,  92.    Injunction,  46. 

Kllpatrtck  V.  Haley,  14  A.  899,  60  P.  361. 

Chattel  Mortgages,  61.  Executors  and 
Administrators,  71.    Pleading,  14,  213. 

Kllpatrick  ▼.  Inman,  46  C.  614,  106  P.  1080. 

Attachment,  13,  14.  Damages,  41.  Evi- 
dence, 43.    Fraud,  2. 

Kllpatrick  v.  Miller,  56  C.  419,  135  P.  780. 
Fraud,  22.    Pleading,  147,  277. 

Kimball  v.  Castagnio,  8  C.  626,  9  P.  488. 
Process,  6. 

Kimball  v.  Lyon,  19  C.  266,  36  P.  44. 

Appeal  and  Error,  450.  Attachment*  6. 
Pleading,  9,  269. 

Kimball  v.  Northern  Colorado  Irr.  Co.,  42  C. 
412,  94  P.  383. 

Contracts,  161.  Quieting  Title,  2,  16. 
Waters,  241,  244,  281. 

Kimmins  v.  Lord,  1  A.  221,  28  P.  20.^ 
Appeal  and  Error,  208. 

Kincaid  v.  Price,  18  A.  73,  70  P.  163. 
Damages,  31. 

Kindel  v.  Beck  &  Pauli  Lithographing  Co., 
19  C.  310,  36  P.  538. 

Appeal  and  Error,  8,  466.  Commerce,  1. 
Corporations,  266.    Judgment,  3,  123. 

Kindel  v.  Colorado  &  S.  R.  Co.,  67  C.  1, 139  P. 
1106. 

Appeal  and  Error,  61,  803.    Carriers,  38. 

Kindel  y.  Hall,  8  A  63,  44  P.  781. 

EMdence,  108.  Master  and  Servant,  49, 
96.    Trtal,  120. 

Kindel  v.  Le  Bert,  23  C.  386,  48  P.  641. 

Appeal  and  Error,  289,  349.  Courts,  37. 
Elections,  7,  43,  64,  68.  Evidence,  16. 
Fraud,  22.    Trial,  29. 


Kindergarten  Schools,  In  re,  18  C.  234,  82  P. 
422. 

General  Assembly,  1.   Schocds,  1. 

Kinderman  v.  Hersch,  53  C.  561,  129  P.  228. 

Appeal  and  Error,  276,  460.  Assign* 
ments,  30.    Costs,  27.    Evidence,  166. 

King  V.  Ackroyd,  28  C.  488,  66  P.  906. 

Vendor  and  Purchaser,  36.  Waters,  93, 
330,  333. 

King  V.  C.  C.  Bendell  Commission  Co.,  7  A 
607,  44  P.  377. 

Maxims,  1.    Trial,  180. 

King  V.  De  Coursey,  8  C.  463,  9  P.  31. 
Appeal  and  Error,  79. 

King  V.  Foster,  24  A,  266,  133  P.  146. 

(See  Gibson  v.  Foster,  24  A.  262,  133  P. 
144.) 

King  V.  Gardner,  26  C.  396,  66  P.  727. 
Judgment,  39.    Pleading,  186. 

King  V.  Mecklenburg,  43  C.  316,  96  P.  961. 
Partnership,  88. 

King  V.  Mecklenburg,  17  A.  312,  68  P.  984. 

Bills  and  Notes,  117,  136,  166.  Pleading, 
168, 166,  167. 

King  V.  People,  7  C.  224,  8  P.  223. 
Fornication,  1,  2. 

King  V.  People,  64  C.  122,  129  P.  236. 

Criminal  Law,  253.  Homicide,  93,  101, 
109. 

King  V.  Post,  12  C.  366,  21  P.  88. 

Appeal  and  Error,  363.  Limitation  of 
Actions,  24. 

King  V.  Rea,  13  C.  69,  21  P.  1084. 

Alteration  of  Instruments,  2.  Appeal 
and  Error,  78,  373.  Pleading,  278. 
Principal  and  Agent,  66.  Trial,  67, 
123. 

King  V.  Watson,  61  C.  293,  117  P.  165. 

Attachment,  61,  97,  100.  Common  Law, 
8.    Justices  of  the  Peace,  68. 

King  Powder  Co.  v.  Dillon,  42  C.  316,  96  P. 
439. 

Brokers,  19,  20,  26,  89.  Contracts,  86. 
Principal  and  Agent,  26,  30.    Trial,  69. 

Kingsbury  v.  Fisher,  4  A.  431,  86  P.  309. 
Mortgages,  36. 

Kingsbury  v.  Nicewanner,  21  A.  210,  121  P. 
1020. 

Appeal  and  Error,  319,  324. 
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Kingsbury  v.  People,  44  C.  403,  99  P.  61. 

Appeal  and  Error,  374.  Criminal  Law, 
79,  138,  262.  Indictment  and  Infor- 
mation, 30. 

King  Shoe  Co.  ▼.  Chittenden,  16  A.  441,  66  P. 
173. 

Sales,  42. 


Kingsley  ▼.  Clark,  67  C.  352,  141  P.  464. 

Code,    1.     Limitation    of   Actions, 
Process,  10. 


38. 


King  Solomon  Tunnel  &  Development  Ca  y. 
Mary  Vema  Min.  Co.,  22  A.  528, 127  P.  129. 

Appeal  and  Error,  267,  358,  494.  Deeds, 
52.  Evidence,  187,  188.  Mines  and 
Minerals,  102,  207.    Trial,  40,  91. 

Kinkel  v.  Harper,  7  A.  45,  42  P.  173. 
BUls  and  Notes,  78,  87. 

Kinkle  ▼.  People,  27  C.  459,  62  P.  197. 
Criminal  Law,  32,  159. 

Kinley  t.  Kinley,  37  C.  35,  86  P.  105. 
Trusts,  2,  6. 

Kinnear  v.  Brunell,  17  C.  11,  28  P.  327. 
(See  Kinnear  y.  Flanders.) 

Kinnear  v.  Flanders,  17  C.  11,  28  P.  327. 

Appeal  and  Error,  463.    Attachment,  86. 
Costs,  2,  17,  36. 

Kinnear  t.  Tucker,  1  C.  74. 
Appeal  and  Error,  266,  392. 

Kinney  t.  WUliams,  1  C.  191. 

Costs,  39.    Trespass,  14.    Trial,  81. 

Kinney  v.  Wood,  10  C.  270,  15  P.  402. 
Appeal  and  Error,  482. 

Kinsel  V.  Wieland,  38  C.  296,  88  P.  153. 

Appeal  and  Error,  253,  264,  312,  379,  385, 
396,  410.    Eyidence,  159,  160. 

Kiowa  County  v.  (see  under  Board  of  Com'rs 
of  Kiowa  County  v.) 

Kipp  V.  Miller,  47  C.  598,  108  P.  164. 

Banks   and   Banking,   4,    57.     Corpora- 
tions, 115,  116,  247.    Evidence,  30,  133. 

Kirby  v.  Chicago,  R.  L  &  P.  R.  Co.,  51  C.  82, 
116  P.  150. 

Appearance,  7.  Contempt,  23,  25.  Courts, 
30.    Judges,  14.    Words  and  Phrases. 

Kirby  v.  Colorado  &  S.  R.  Co.,  51  C.  508,  119 
P.  1056. 

(See  Kirby  v.  Union  Pac.  R.  Co.,  51  C. 
509,  119  P.  1042.) 


Kirby  v.  Union  Pac.  R.  Ca,  61  C.  609.  119  P. 
1042. 

Carriers,  46.  Corporations,  261.  ESquity, 
17,  26.  Estoppel,  18,  49.  Injnncdoii. 
1,  10,  34,  39.    Venue,  1,  16,  24. 

Kirk  ▼.  Meldrum,  28  C.  453,  65  P.  633. 

Appeal  and  Error,  485.  Minee  and  Mis- 
erahi,  64,  128,  129,  204,  205.  206.  211 

Kirkpatrick  ▼.  Wheeler,  8  C.  414,  8  P.  664. 
Appeal  and  Error,  250. 

Kirkwood  v.  Palmer,  36  C.  349,  86  P.  176. 

Appeal  and  Error,  12.  Courts,  67.  Ex- 
ecutors and  Administrators.  72. 

Kirkwood  t.  School  Dist  No.  7  in  Sommlt 
County,  45  C.  368,  101  P.  343. 

Appeal  and  Error,  81,  214,  418,  490.  Emi- 
nent Domain,  3,  16,  76. 

KirUey  v.  Marshall  Silver  Min.  (3o..  4  a  IIL 
Judgment,  73. 

KirUey  v.  Marshall  Silver  Min.  Co.,  8  C.  279. 
6  P.  920. 

Equity,  40. 

Kiskadden  v.  Allen,  7  C.  206,  3  P.  221. 

Appeal  and  Error,  289.    Bills  and  Notes. 
2,  64. 

Kit  Carson  Land  Co.  v.  Ctordon,  52  C.  436, 121 
P.  1024. 

Taxation,  172. 

Kit  Carson  Land  Co.  v.  Rosenberry,  21  A 
439,  122  P.  72. 

Taxation,  171. 

Kite  V.  People,  32  C.  5,  74  P.  886. 

Chattel   Mortgages,   64.     Constitutional 
Law,  99.    Gaming,  7.    Jury,  4. 

Kitzinger  v.  Beck,  4  A.  206,  35  P.  278. 
Assignments,  26.    CkLmishment,  20. 

Kllnk  V.  People,  16  C.  467,  27  P.  1062. 

Appeal   and   Error,   85,   407.     Criminal 
Law,  90,  212,  216,  223.    Pardon,  1. 

Kllpfel's  Estate  v.  Klipfel,  41  C.  40,  92  P.  26. 

Appeal  and  Error,  435.    Marriage,  3,  4, 
5,  6,  8,  9. 

Klippel  V.  Oppenstein,  8  A.  187,  45  P.  224. 
Appeal  and  Error,  415.    Attachment,  101 

Klopfer  V.  Keller,  1  C.  410. 

Courts,  25.   Forcible  Entry  and  Detainer, 
4, 16.    Justices  of  the  Peace,  14. 

Klug  V.  McPhee,  16  A.  39,  63  P.  709. 


Appeal  and  Error,  59,  158. 
Prosecution,  11. 
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Klug  V.  Munce.  40  C.  276,  90  P.  603. 

Appeal  and  Error,  99.  Chattel  Mort- 
gages, 12,  13.  Fraudulent  Convey- 
ances, 84.    Replevin,  8. 

Knapp  V.  Day*  4  A.  21,  34  P.  1008. 

Equity,  40.  Fraud,  27.  Fraudulent  Con- 
veyances, 30. 

Knapp  V.  Nelson,  41  C.  447,  92  P.  912. 
Appeal  and  Error,  447.    Escrows,  6. 

Knight  V.  Boring,  38  C.  153,  87  P.  1078. 

Action,  24.  Appeal  and  Error,  386,  387, 
467.    Pleading,  182.    Quieting  TiUe,  18. 

Knight  V.  Fisher,  15  C.  176,  25  P.  78. 

Costs,  19.  Dismissal  and  Nonsuit,  13. 
Trial,  150,  152,  165. 

Knight  V.  Lawrence,  19  C.  425,  36  P.  242. 

Adverse  Possession,  16,  21,  22.  Deeds, 
12.  Evidence,  20,  145.  Judgment,  14. 
Pleading,  146.  _ 

Knight  V.  People,  11  C.  308,  17  P.  902.      ^ 
Justices  of  the  Peace,  41. 

Knight-Campbell  Music  Co.  v.  Buck,  43  C. 
179,  95  P.  288. 

Contracts,  181.    Evidence,  158. 

Knights  of  Honor  v.  Davis,  26  C.  252,  58  P. 
595. 

Appeal  and  Error,  128,  478.  Insurance, 
113.    Pleading,  171.    Tender,  2. 

Knights  of  Honor  v.  Wollschlager,  22  C.  213, 
44  P.  598. 

Evidence,  114.    Insurance,  88. 

Knights  of  Maccabees  of  the  World  v.  Pelton, 
21  A.  185,  121  P.  949. 

Appeal  and  Error,  326.  Insurance,  103, 
110,  111,  113. 

Knights  of  PythUs  v.  Powell,  25  C.  154,  53  P. 
285. 

Associations,  8. 

Knollin  v.  Western  Live  Stock  Commission 
Co.,  51  C.  355,  117  P.  999. 

Customs  and  Usages,  2.    Trial,  1^2. 

Knoth  V.  Barclay,  8  C.  300,  6  P.  924. 

Eminent  Domain,  34,  48,  51.  Evidence, 
129. 

Knoth  V.  Barclay,  8  C.  305,  7  P.  289. 
Appeal  and  Error,  347. 

Knowles  v.  Clear  Creek,  Platte  River,  Mill  & 
Ditch  Co.,  18  C.  209,  32  P.  279. 

Appeal  and  Error,  402.    Waters,  97,  275. 

Knowles  v.  Harrington,  45  C.  346,  101  P.  403. 

Appeal  and  Error,  53* 


Knowles  v.  Harvey,  10  A.  9,  52  P.  46. 
Appeal  and  Error,  455.    Brokers,  22. 

Knowles  v.  Innman,  16  C.  385,  26  P.  823. 
Landlord  and  Tenant,  48. 

Knowles  v.  Leggett,  7  A.  265,  43  P.  154. 
Damages,  29,  31.   Parties,  21. 

Knowles  v.  Lower  Clear  Creek  Ditch  Co.,  27 
C.  469,  63  P.  317. 

Courts,  131,  134. 

Knowles  v.  Martin,  20  C.  393,  38  P.  467. 

Quieting  Title,  27.  Taxation,  140,  202. 
213. 

Knox  V.  Clark,  15  A.  356,  62  P.  334. 

Attachment,  54.  Deeds,  15,  18.  Fraudu- 
lent Conveyances,  18,  42. 

Knox  V.  Gibson,  23  A.  402,  128  P.  470. 
Mortgages,  77.    Receivers,  20. 

Knox  V.  McFarran,  4  C.  586. 

Bona  Fide  Purchaser,  2,  7.  Ejectment, 
24.    Evidence,  99.    Trusts,  17. 

Knox  V.  McFerren,  4  C.  348. 

Appeal  and  Error,  110,  387.  Exceptions, 
Bill  of,  29. 

Knudson  v.  Frost,  51  C.  340,  117  P.  157. 
Appeal  and  Error,  225.    Courts,  36. 

Knudson  v.  Frost,  56  C.  530,  139  P.  533. 
Easements,  17,  19,  20. 

Knudtson  v.  Pitcher.  22  A.  188,  123  P.  955. 
Appeal  and  Error,  335. 

Kobey  v.  Eddy,  21  A.  140,  121  P.  948. 
Libel  and  Slander,  3. 

Koch  V.  City  and  County  of  Denver,  24  A. 
406,  133  P.  1119. 

Appeal  and  Error,  497.  Evidence,  1. 
Municipal  Corporations,  234.  Negli- 
gence, 28.    Trial,  29.    Witnesses,  53. 

Koch  V.  Story,  47  C.  335,  107  P.  1093. 

Appeal  and  Error,  466.  Continuance,  1. 
Equity,  40.  Injunction,  16.  Parties,  5, 
21.    Trespass,  7.    Waters,  221. 

Kohn  V.  Kennedy,  6  A  388,  41  P.  510. 
Estoppel,  45.    Trial,  144,  155,  191. 

Koike  V.  People,  57  C.  414,  142  P.  415. 
Licenses,  6. 

KoU  V.  Bush,  6  A.  294,  40  P.  579. 

Appeal    and    Error,    509.      Master   ^d 


Servjmt,  6,  9, 
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Kollenberger  v.  People,  9  C.  233,  11  P.  101. 
Criminal   Law,  97,  202.     Larceny,  2,  4. 

Koller  y.  People,  4S  C.  65,  99  P.  316, 

Criminal  t»aw,  44.  Justices  of  the  Peace, 
46. 

Komrs  y.  People,  31  C.  212,  73  P.  25. 
Criminal  Law,  165,  183,  247. 

Kopplekom  v.  Colorado  Cement-Pipe  Co.,  16 

a;  274,  64  P.  1047, 

Negligence,  19,  38. 

Kratzer  v.  Allen,  10  A.  492,  50  P.  209. 
Elections,  35. 

Kretsclimer  v.  Hard,  18  C.  223,  32  P.  418. 
Deeds,  31,  32.    Eridence,  176, 179. 

Kdppendorf'DUtman  Co.  ▼.  Trenoweth,   35 
C,  481,  84  P,  805. 

Account,  Action  on,  2.  Appeal  and  Er- 
ror, 19  i,  479.  Fraudulent  Conveyances, 
57*    Bales,  IS. 

Krippendorf-Dittman  Co.  v.  Trenoweth,   16 

A.  178,  64  P,  373. 

Accounting,  Action  for,  1.  Assignments, 
9,  Chattel  Mortgages,  3.  Contracts, 
17. 

Kruschke  t.  Quat^oe,  49  C.  312,  112  P.  769. 

Action,  24,  Contracts,  12,  103,  105.  Prin- 
cipal and  Surety,  10.    Venue,  10. 

KurtK  V.  Simonton,  1  C.  70. 

Appeal  and  Error,  120,  208. 

Ktirtze  V,  MoCord,  1  0.  164. 

Appeal  and  Error,  329.    Jury,  6. 

Kutcber  v.  Love,  19  C.  542,  36  P.  152. 

Appeal  and  Error,  60.  Champerty  and 
Maintenance,  2.  Evidence,  113.  Plead- 
ing, 23. 

Kyes  V.  Beat.  8  A.  129,  45  P.  227. 
Trial,  68. 

Kyle  V.  Abernathy,  46  C.  214,  102  P.  746. 

Constitutional    Law,    19.      Officers,    26. 

Sctiools,  9, 

Kyle  V.  Shore,  27  C,  300,  60  P.  568. 
CourtSi  134. 

Kyle  V.  Shore,  18  A.  355,  71  P.  895. 

Fraudulent  Conveyances,  28.    Jury,  3. 


L'Abbe,  People  ex  rel.,  v.  District  Court  of 
Lake  County,  2*?  C.  386,  58  P.  604. 

(See  People  ex  rel.  L'Abbe  v.  District 
Court  of  LaJte  County.) 


Laborers'  Wages,  In  re,  26  C.  140,  56  P.  18L 
(See  House  Bill  No.  99,  In  re.) 

Lace  V.  People,  43  C.  199,  95  P.  302. 

Confidence  Game,  2.  Constitutional 
Law,  16,  94.  Criminal  Law,  270.  False 
Pretenses,  1.  Indictment  and  Infor- 
mation, 12,  19.    Statutes,  80,  126. 

Lacey  v.  BenUey,  89  C.  449,  89  P.  789. 

Appeal  and  Error,  416.  Gaming,  6.  New 
Trial,  10.  Pleading,  143,  206.  Trial, 
163. 

Lackey,  People  ex  rel.,  v.  District  Court  of 
Second  Judicial  Dist,  30  C.  123,  69  P.  597. 
(See  People  ex  rel.  Lackey  v.  District 
Court  of  Second  Judicial  District.) 

Laclede  Firebrick  ManuTg  Co.  v.  Williams, 
14  C.  37,  23  P.  453. 

Trusts,  12. 

La  Crosse  Ctold  Mining  Co.  v.  Scudder,  4  C. 
44. 

Appeal  and  Error,  517.  Work  and  Labor, 
10. 

Laesch  v.  Morton,  38  C.  171,  87  P.  1081. 

Appeal  and  Error,  440,  449.  Frauds, 
Statute  of,  35.  Mines  and  Minerals, 
262.    Tenancy  in  Common,  9. 

Laffey  v.  Chapman,  9  C.  304,  12  P.  152. 

Exceptions,  Bill  of,  27.  Forcible  Entry 
and  Detainer,  14. 

Laffey  v.  People,  55  C.  575,  136  P.  1031. 
Indictment  and  Information,  30. 

La  Fitte  v.  Ft.  Collins,  42  C.  293,  93  P.  1098. 

Appeal  and  Error,  213,  257,  286.  EM- 
dence,  217.  Municipal  Corporations, 
54,  190. 

La  Fitte  v.  Ft  Collins,  43  C.  299,  95  P.  927. 

Criminal  Law,  264.  Intoxicating  Liquors, 
4. 

La  Fitte  v.  Rups,  13  C.  207,  22  P.  309. 

Evidence,  112.  Fraudulent  Conveyances, 
10,  50. 

La  Fitte  v.  Salisbury,  43  C.  248,  95  P.  1065. 

Assignments,  18.  Execution,  57.  Judg- 
ment, 160,  253,  260,  261.  Judicial  Sales, 
3. 

'  La  Fitte  v.  Salisbury,  22  A.  641,  126  P.  1104. 

Appeal  and  Error,  461.  Execution,  46. 
Judgment,  167,  233. 

Lafltte  V.  Vanderwark,  41  C.  270,  92  P.  694. 

Appeal  and  Error,  383,  404.  Justices  of 
the  Peace,  33.    Trtal,  69. 
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La  Pitte.  People  ex  rel.,  v.  District  Court  of 
Pueblo  County,  33  C.  257,  79  P.  1013. 
(See  People  ex  rel.  La  Fltte  t.  District 
Court  of  Pueblo  County.) 

Laguna  Canal  Co.  v.  Rocky  Ford  Ditch  Co., 
42  C.  622,  95  P.  287. 

Judgment,  183,  197. 


Lahay  v.  City  Nat  Bank  of  Denver,  15  C.  839, 
25  P.  704. 

Fraud,  6,  13. 

La  Jara  Creamery  6  Live  Stock  Ass'n  t.  Han- 
sen, 35  C.  105,  83  P.  644. 


Appeal  and  Error,  452. 
35. 


Waters,  32,  84, 


La  Junta  v.  (see  under  City  of  La  Junta  v.) 

La  Junta  k  Lamar  Canal  Co.  t.  Ft  L^on 
Canal  Co.,  31  C.  1,  71  P.  416. 

(See  La  Junta  ft  Lamar  Canal  Co.  v. 
Hess.) 

La  Junta  ft  Lamar  CSanal  Co.  ▼.  Fort  Lyon 
Canal  Co.,  26  C.  615,  55  P.  728. 


Appeal   and    Error,   325. 
Stipulations,  5. 


Courts,   133. 


La  Junta  ft  Lamar  Canal  Ca  ▼.  Great  Plains 
Water  Storage  Co.,  25  C.  613,  55  P.  729. 
(See  La  Junta  ft  Lamar  Canal  Co.  ▼. 
Hess,  25  C.  513,  65  P.  729.) 

La  Junta  ft  Lamar  Canal  Co.  v.  Great  Plains 
Water  Storage  Co.,  31  C.  1,  71  P.  415. 
(See  La  Junta  &  Lamar  Canal  Ca  v. 
Hess,  31  C.  1,  71  P.  415.) 

La  Junta  &  Lamar  Canal  Co.  ▼.  Hess,  26  C. 
613,  55  P.  729.    Motions,  4. 

La  Junta  ft  Lamar  Canal  Co.  v.  Hess,  81  C. 
1,  71  P.  415. 

Equity,  12.    Waters,  266. 

La  Junta  &  Lamar  C^anal  C6.  v.  He8sr6^ 
497,  42  P.  50. 

Waters,  269. 

Lake  County  t.  (see  under  Board  of  Com'rs 
of  Lake  County  ▼.) 

Lake  Fork  Ditch  Ca  v.  Haley,  28  C.  618,  67 
P.  158. 

Appeal    and    Error,    409.      Courts,    26. 
Waters,  187,  196. 

Lalonde  y.  Neal,  53  C.  249,  125  P.  121. 
Justices  of  the  Peace,  62,  53. 

Lamar  Canal  Ck>.  v.  Amity  Land  ft  Irrigation 
Co.,  26  C.  370,  58  P.  600. 

Appeal   and   Error,   347.     Statutes,   69. 
Waters,  67. 


Lamar  Land  ft  Canal  Co.  y.  Belknap  Say. 
Bank,  28  C.  844,  64  P.  210. 


Appeal  and  Error,  374. 
64. 


Mortgages, 


Lamar  Milling  ft  Eleyator  Co.  y.  Craddock,  6 
A.  203,  37  P.  950. 


Appeal  and  Error,  433. 
36« 


C<mtracts,  23, 


Lamb  y.  People,  8  A.  106,  32  P.  618. 
States,  11,  22. 

Lambert  y.  Murray,  62  C.  166,  120  P.  416. 

Acknowledgment  5.  Ck>urts,  51.  Deeds, 
7,  8,  13.  Quieting  TiUe,  6,  19,  20,  28. 
TaxaUon,  146, 173, 174,  206,  21L  Trial, 
188. 

Lambert  y.  Scott  63  C.  857,  127  P.  142. 
Taxation,  139,  146,  185. 

Lambert  y.  Shumway,  36  C.  350,  85  P.  89. 
Quieting  TiUe,  20,  26.    TaxaUon,  131. 

Lambom  y.  Bell,  18  C.  346,  32  P.  989. 

Constitutional  Law,  14.  Eminent  Do- 
main, 2, 10,  33,  36.   Words  and  Phrases. 

Lamping  y.  Keenan,  9  C.  390,  12  P.  434. 
Repleyin,  8,  9. 

Lampkin  y.  Trayelers'  Ins.  Ck>.,  11  A.  249,  62 
P.  1040. 


Insurance,  18,  39,  73,  92,  96. 
6. 


Marriage, 


Lampman  y.  Bump,  88  C.  148,  87  P.  1146. 
Appeal  and  Error,  223. 

Lamson  y.  Vailes,  27  C.  201,  61  P.  231. 
Appeal  and  Error,  532.    Waters,  176. 

Landt  y.  Major,  2  A.  551,  81  P.  524. 

Coyenants,  17.    EMdence,  39.    Trial,  15. 

Lane  y.  Lane,  67  C.  491,  140  P.  804. 

Bills  and  Notes,  61.  Eyidence,  212.  Ex- 
ecutors and  Administrators,  69. 

Lane  y.  Lycm,  57  C.  166,  140  P.  197. 
Attorney  and  Client  105. 

Langan  y.  People,  82  C.  414,  76  P.  1048. 

Courts,  90.  Criminal  Law,  287,  294,  295. 
Intoxicating  Liquors,  21,  33,  34,  39,  42. 
Licenses,  6. 

Langley  y.  Fltsgerald,  43  C.  301,  95  P.  923. 
Appeal  and  Error,  437.    Mortgages,  14. 

Langley  y.  Grill,  1  C.  71. 

Appeal  and  Error,  250,  886,  516,  529. 
Judgment  13.   Process,  30. 
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Lankford,  People  ex  rel.,  y.  Long,  32  C.  486, 
.  77  P.  251. 
(See  People  ex  rel.  Lankford  y.  Long.) 

Lantry  y.  Silyerman,  1  A.  404,  29  P.  180. 
Master  and  Seryant,  52.    Negligence,  59. 

La  Plata  County  y.  (See  under  Board  of 
Com'rs  of  La  Plata  County  y.) 

Larimer  County  y.  (See  under  Board  of 
Com'rs  of  Larimer  County  y.) 

Larimer  County  y.  Annis,  54  C.  331,  130  P. 
1019. 

Appeal  and  Error,  283,  389.    Waters,  213, 
217. 

Larimer  County  y.  National  State  Bank,  11 
C,  564,  19  P.  537. 

Taxation,  121,  209. 

Larimer  County  Canal  No.  2  Irr.  Co.  v.  Her- 
ring, 24  A.  456,  135  P.  118. 

Waters,  395. 

Larimer  County  Canal  No.  2  Irr.  Co.  y. 
Pleasant  Valley  &  Lake  Canal  Co.,  55  C. 
138,  133  P.  749. 

Judgment,  234. 

Larimer  County  Canal  No.  2  Irrigating  Co. 
y.  New  Cache  La  Poudre  Irrigating  Co.,  57 
C.  233,  141  P.  992. 

Waters,  227. 

Larimer  County  Canal  No.  2  Irr.  Co.  v. 
Poudre  Valley  Res.  Co.,  23  A.  249,  129  P. 
248. 

Appeal   and    Error,    515.     Eyidence,   2. 
Waters,  116,  117,  118.  191,  235. 

Larimer  County  Ditch  Co.  y.  Zimmerman, 
4  A,  78,  34  P.  1111. 

Statutes,  92.    Waters,  380,  383. 

Larimer  County  Land  Imp.  Co.  y.  Cowan,  5  C. 
320. 

Deeds,  22.    Frauds,  13. 

Larimer  County  Reseryoir  Co.  y.  People,  8 
C.  614,  9  P.  794. 

Waters,  9,  13,  377. 

Larimer  &  Weld  Irr.  Co.  y.  Landers,  23  A. 
84,  127  P.  240. 

Exceptions,  Bill  of,  11. 

Larimer  &  Weld  Irr.  Co.  y.  Wyatt,  23  C.  480, 
48  P.  528. 

Waters,  124,  196,  265,  296. 

Larimer  &  Weld  Reseryoir  Co.  y.  Cache  La 
Poudre  Irrigating  Co.,  8  A,  237,  45  P.  525. 

Injunction,  40.    Waters,  329. 

Larimer  &  Weld  Reseryoir  Co.  y.  Water  Sup- 
ply &  Storage  Co.,  7  A.  225,  42  P.  1020. 

Waters,  223. 


Larsen  y.  Breene,  12  C.  480,  21  P.  498. 
Tender,  3. 

Larsen  y.  James,  1  A.  313,  29  P.  183. 

Banks  and  Banking,  12.  Limitation  of 
Actions,  13,  22. 

Larsh  y.  Boyle,  36  C.  18,  86  P.  1000. 

Assignments,  20,  21,  29,  40.  Deeds,  16. 
Escrows,  2.  Estoppel,  33.  EVaads, 
Statute  of,  14.  Mines  and  Minerals^ 
279.    Pleading,  249. 

Larson  y.  Ross,  10  A.  267,  50  P.  730. 

Fraudulent  Conyeyances,  42.  PleadinSt 
249.    Witnesses,  18. 

Las  Animas  County  y.     (See  under  Board  of 
Com'rs  of  Las  Animas  y.) 

Last  Chance  Mining  &  Milling  Co.  y.  AmeSp 
23  C.  167,  47  P.  382. 

Negligence,  28.    Witnesses,  59. 

Latham  y.  Gregory,  9  A.  292,  47  P.  975. 

Appeal  and  Error,  85.  Attachment,  87. 
Garnishment,  2,  27.    Parties,  18. 

Lathrop  y.  Hallett,  20  A.  207,  77  P.  1095. 

Attorney  and  Client,  64,  80,  97.  New 
Trial,  26. 

Lathrop  y.  Pollard,  6  C.  424. 

Descent  and  Distribution,  1.  Fraudu- 
lent Conyeyances,  36.  Trial,  164. 
Trusts,  11,  30. 

Lathrop  y.  Tracy,  24  C.  382,  51  P.  486. 

Appeal  and  Error,  294,  448.  Mortgages, 
65,  69,  71. 

Lathrop,  People  ex  rel.,  y.  Court  of  Appeals, 
33  C.  261,  79  P.  1028. 

(See  People  ex  rel.,  Lathrop  y.  Court  of 
Appeals.) 

Lathrop,  People  ex  rel.,  y.  Court  of  Appeals, 
33  C.  264,  79  P.  1021. 
(See  People  ex  rel.,  Lathrop  y.  Court  of 
Appeals.) 

Laughlin  y.  Denyer,  24  C.  255,  50  P.  917. 

Adyerse  Possession,  12,  20.  Public 
Lands,  26,  38. 

Laughlin  y.  Hawley,  9  C,  170,  11  P.  45. 

Counties,  40.  Execution,  15,  70,  72. 
Judgment,  247. 

Layelle  y.  Julesburg,  49  C.  290,  112  P.  774. 

Appeal  and  Error,  6,  249,  254,  405,  469, 
471,  474.  Corporations,  11.  Eminent 
Domain,  16,  30,  33,  49,  50,  74,  76.  Eyi- 
dence, 30.  Exceptions,  Bill  of,  30. 
Municipal  Corporations,  9.  Pleading, 
13. 
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Law  V.  Brinker,  6  C.  555. 

Appeal  and  Error,  123,  211.    Venue,  5. 

Law  V.  Nelson,  14  C.  409,  24  P.  2. 

Appeal  and  Error,  153,  324.   Appearance, 
9. 

Lawn  V.  People,  11  C.  343,  18  P.  281. 
Criminal  Law,  124. 

Lawrence  v.  Robinson,  4  C.  667. 
Mines  and  Minerals,  269,  275. 

Lawrence  v.  Weir,  3  A.  401,  33  P.  646. 
Appeal  and  Error,  440.    Brokers,  17. 

Laws  V.  Newkirk,  39  C.  78,  88  P.  861. 

Adverse  Possession,  18,  19,  32.     Judg- 
ment, 232,  234.    Quieting  TiUe,  3. 

Lawson  v.  Glass,  6  C.  134. 

Witnesses,  40,  43.    Work  and  Labor,  2. 

Lawson  v.  Hays.  39  C.  250,  89  P.  968. 

Counties,  18.     Injunction,  21.     Officers, 
19. 

Lawson  v.  Van  Auken,  6  C.  52. 
Pleading,  257.    Trial,  91,  122. 

Lay  V.  Bennett,  4  A.  252,  35  P.  748. 

Judgment,   96.     Landlord  and   Tenant, 
34. 

Layden  v.  Jackson,  25  C.  334,  55  P.  1100. 
(See  Rhode  v.  Steinmetz,  25  C.  308,  55  P. 
814.) 

Layton  v.  Kirkendall,  20  C.  236,  38  P.  55. 
Appeal  and  Error,  435.    Assignments,  32. 
Trial,  36,  138. 

L.  Baldwin  &  Co.  v.  Patrick. 
(See  Baldwin  &  Co.  v.  Patrick.) 

Leach  v.  Lothian,  10  C.  439,  15  P.  816. 
Appeal  and  Error,  363. 

Leadville  v.    (See  under  City  of  LeadviUe  v.) 

Leadville  Illuminating  Gas  Co.  v.  Leadville, 
9  A.  400.  49  P.  268. 
Mandamus,  1.     Municipal  Corporations. 
23.  271.    Statutes.  92,  96. 

Leadville  Water  Co.  v.  Leadville,  22  C.  297. 
45  P.  362. 
Municipal   Corporations,   88.     Pleading, 
21.    Waters,  414. 

Leahy  v.  Dunlap.  6  C.  552. 

Attorney  and  Client,  56,  61.    Judgment, 
136.    Jury,  7. 

Leapold  v.  McCartney,  14  A.  442.  60  P.  640. 
Bills  and  Notes.  107.    Chattel  Mortgages, 
85,  92,  102. 


Learned  v.  Tritch,  6  C.  432. 

Bona  Fide  Purchaser,  8.  Courts,  94. 
Equity,  16.  Frauds,  Statute  of,  32. 
Trusts,  6.  8.  17,  41,  49.  Vehdor  and 
Purchaser,  36. 

Learned  v.  Tritch,  6  C.  579. 
Pleading,  286. 

Leary  v.  Jones,  51  C.  185,  116  P.  130. 

Appeal  and  Error,  54.  457,  464.  Elections, 
46.    Mandamus,  21,  38,  46. 

Leasing  of  State  Lands,  In  re,  18  C.  359,  32 
P.  986. 


Public  Lands,  82,  83,  100. 
118,  122. 


Statutes,  28, 


Leasing  of  State  Lands,  In  re,  27  C.  99,  60 
P.  345.    (See  State  Lands,  In  re.) 

Lebanon  Min.  Co.  of  New  York  v.  Consoli- 
dated Republican  Mining  Co.,  6  C.  371. 

Mines  and  Minerals,  88,  117,  206,  225, 
243.  Pleading,  165,  170,  273.  Trial, 
62,  86. 

Lebanon  Min.  Co.  of  New  York  v.  Rogers, 
8  C.  34,  5  P.  661. 

Adverse  Possession,  20,  21,  29.  Taxation, 
186,  191,  193,  201. 

Le  Bert  v.  Shirley,  24  C.  269,  50  P.  862. 
Elections,  20. 

Leddy  v.  (Cornell,  52  C.  189,  120  P.  153. 
Attorney  (General,  5.    States,  34,  37. 

Lee  T.  Balcom,  9  C.  216.  11  P.  74. 
Bills  and  Notes.  2,  35,  171. 

Lee  V.  Cravens,  9  A.  272.  48  P.  159. 


Evidence,  172. 
33. 


Partnership,  2,  6.  7,  12, 


Lee  V.  Dailey,  1  C.  5. 
(See  Lee  v.  Ralston.) 

Lee  Co.  v.  Englebach,  18  C.  107,  31  P.  771. 

Judgment,  136.    New  Trial,  31.    Princi- 
pal and  Agent,  7. 

Lee  V.  Grimes,  4  C.  185. 

Arbitration  and  Award.  3.  4.    Judgment. 
203.    Pleading.  198.    Replevin,  51. 

Lee  V.  Justice  Min.  Co.,  2  A.  112,  29  P.  1020. 

Aliens.  1.    Mines  and  Minerals,  11,  241. 
Public  Lands.  75.    Trusts.  10. 


Lee  V.  People.  53  C.  507,  127  P.  1023. 

Criminal  Law,   19.     Divorce,  69. 
napping,  1. 

Lee  V.  Ralston.  1  C.  5. 

Justices  of  the  Peace,  54* 


Kid- 
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Lee  v.  Stahl,  9  C.  208,  11  P.  77. 

Mines  and  Minerals,  114, 16S,  197.  Trial, 
101. 

Lee  ▼.  Stahl,  13  C.  174,  22  P.  436. 

Appeal  and  Error,  640.    Mines  and  Min- 
erals, 163,  178,  196. 

Lee  T.  Stanard,  15  A.  101,  61  P.  234. 

Chattel  Mortgages,  67.    Taxation,  98,  94, 
97. 

Lee  T.  Wilson,  9  C.  222,  11  P.  77. 

(See  Lee  t.  BalOOTi,  9  C.  216,  11  P.  74.) 

Leech  ▼.  demons,  14  A.  46,  69  P.  230. 

Appeal  and  Error,  223,  263.     Brokers, 
16,  20,  41. 

Lee-Olark-Andreesen  Hardware  Ck>.  v.  Tan* 
kee,  9  A.  443,  48  P.  1060. 

Eyld^oe,  43,  121.    New  Trial,  23.    Wit- 
nesses, 46,  90. 

Lee-Kinsey  Implement  Co.  v.  Jenks,  13  A. 
266,  67  P.  191. 

New  Trial,  26,  83. 

Leeper  ▼.  Schroeder,  24  A.  164,  132  P.  701. 
,  Payment,  4.    Sales,  60,  61,  62. 

Lee  Silver  Min.  Co.  v.  Englebacb,  18  C.  106, 
31  P.  771. 

Evidence,  102.    Trial,  29. 

Lee  Silver  Min.  Co.  v.  Omaha  k  Grant  Smelt- 
ing &  Refining  Co.,  16  C.  118,  26  P.  326. 

Mines  and  Minerals,  244.    Sales,  2. 

Le  Fevre  v.  Castagnio,  6  C.  664. 
Partnership,  6,  6. 

Lefllngwell  v.  MiUer,  20  A.  429,  79  P.  327. 

Appeal  and  Error,  641.    Municipal  Cor- 
porations, 73. 

Legere  v.  Stewart,  17  A.  472,  68  P.  1069. 

Appeal  and  Error,  123.   Replevin,  28,  32, 
37. 

Lehman  v.  Lindenmeyer,  48  C  806,  109  P. 

966. 

Evidence,  187.     Trial,  114,  140.     WUls, 
2,  13,  40,  41,  48. 

Lehman  v.  PettingeU,  39  C  268,  89  P.  48. 
Elections,  47,  48,  60.    Mandamus,  21,  36. 

Lehow  V.  Simonton,  3  C.  346. 

Frauds,  Statute  of,  23,  31.     Parties,  4. 
Set-Off  and  Counterclaim,  9. 

Leichsenring  v.  Allen,  12  C.  168,  20  P.  332. 
Action,  25.    Parties,  7, 


Leighton  v.  Bates,  24  C.  303,  60  P.  856,  868. 

Appeal  and  Error,  1,  448.  Coorta,  127. 
Elections,  17,  31. 

L^per  V.  City  and  County  of  Driver,  36  C 
110,  86  P.  849. 

Municipal  Corporaticms,  120. 

Leis  V.  Hodgson,  1  C.  898. 
Costs,  9.    New  Trial,  81. 

Leitensdorfer  v.  King,  7  C.  436,  4  P.  37. 
Action,  17.  Appeal  and  Error,  373,  440. 

Assumpsit,  Action  of,  8.   AtXomej  and 
Client^  92,  93. 

Le  Master  v.  People,  64  C.  416,  131  P.  269. 

Appeal  and  Error,  476,  480.  Criminal 
Law,  76,  77.  Depositions,  21.  Bmbes- 
ilement,  8,  9.  Evidence,  196.  Trial, 
142.    Witnesses,  7,  66. 

Lemmon  v.  BeatUe,  41  C.  68,  91  P.  1102. 
Execution,  10.    Replevin,  24. 

Lemmon  v.  Sibert,  16  A.  131,  61  P.  202. 

Appeal  and  Error,  374,  434.    Contracts, 
.  36.    Evidence,  64,  164. 

Le  Mond  v.  Harrison,  18  A.  246,  70  P.  966. 
Bstopp^,  16. 

Lemp  V.  Ryus,  7  A.  37,  42  P.  169. 
Pleading,  116, 182. 

Lenander  v.  Graves,  46  C.  246, 100  P.  403. 
Pleading,  266. 

Lendhoim  v.  Bailey,  16  A.  190,  64  P.  686. 

Appeal  and  E^rror,  446.    Partnership,  28, 
77. 

Lendhoim  v.  People,  66  C.  467,  136  P.  70. 

Intoxicating  Liquors,  11,  22.    Words  and 
Phrases. 

Leonard  v.  Bartels,  4  C.  96. 
Courts,  8.    Prohibition,  1. 

Leonard  v.  Board  of  Com'rs  of  Garfield  Coun- 
ty, 8  A.  388,  46  P.  216. 

Counties,  41. 

Leonard  v.  Hallett,  67  C.  274,  141  P.  481. 

Contracts,  11,  24,  40.    Vendor  and  Pur- 
chaser, 23. 

Leonard  v.  Reed,  46  C.  307, 104  P.  410. 

Constitutional  Law,  76,  78,  86.    Taxati<m, 
8,  12,  104. 

Leonard  v.  Roberts,  20  C.  88,  36  P.  880. 
Brokers,  17.   Pleading,  46,  237. 
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Leonard's  Estate,  In  re.    (See  Church  ▼.  Bg- 
gleston.  3  A.  239,  32  P.  984.) 

Leppel  y.  Beck^2  A.  890,  31  P.  185. 
Attachment,  28,  41. 

Leppel  V.  District  Court  of  Garfield  County, 
83  C.  24,  78  P.  682. 

Appeal  and  Error,  203,  210.  Certiorari, 
13,  21,  29.  33.  Costs,  61.  Courts,  106, 
112. 

Leppel  T.  Englekamp,  12  A.  79,  54  P.  403 
Husband  and  Wife,  23. 

Leppel  V.  Kus,  38  C.  292,  8S  P.  448. 

Execution,  39,  48,  73.  Homestead,  4. 
Time,  6. 

Leppel  V.  Lumley,  19  A.  413,  75  P.  605. 
Partnership,  50,  64. 

Leroy  t.  Norton,  49  C.  490,  113  P.  629. 
Trusts,  18. 

Leschen  ft  Sons  Rope  Ca  ▼.  Craig,  18  A.  853, 
71  P.  885. 
Estoppel,  62.    Replevin,  25. 

Lester  v.  Snyder,  12  A.  351,  65  P.  613. 

Appeal  and  Error,  435,  492.  Principal 
and  Agent,  36,  50,  51,  70. 

Letson  ▼.  Brown,  11  A.  11,  52  P.  287. 
Abatement  and  Revival,  16. 

Leupert  v.  Shields,  14  A.  404,  60  P.  193. 
Contracts,  60.    Divorce,  60. 

Levy  V.  Dwight,  12  C.  101,  20  P.  12. 
Witnesses,  30. 

Levy  V.  Spencer,  18  C.  532,  33  P.  415. 

Brokers.  29.  Contracts,  56.  Principal 
and  Agent,  18. 

Lewin  V.  Barry,  15  A.  461,  63  P.  121. 

Guaranty,  2,  8.  Partnership,  35,  41,  63. 
Trtal,  157. 

Lewin  v.  People,  51  C.  137,  116  P.  1182. 
Intoxicating  Liquors,  28. 

Lewin  V.  Stein,  7  A.  65,  42  P.  185. 

Principal  and  Surety,  12.    Replevin,  84, 

47. 

Lewis  V.   Board  of  Commissioners  of  San 
Miguel  County,  14  a  371,  23  P.  338. 

Assignments,  26.    Garnishment,  18. 

Lewis  V.  Boynton,  25  C.  486,  55  P.  732. 

Elections,  15,  27,  52,  57,  59.  Words  and 
Phrases, 


Lewis  V.  Denver,  9  A.  328,  48  P.  317. 
Garnishment,  1,  4. 

Lewis  V.  Denver  City  Water  Works  Co.,  19 
C.  236,  34  P.  993. 

Constitutional  Law,  42.    Injunction,  22. 

Lewis  V.  Dodge,  3  A.  59,  31  P.  1022. 
Appeal  and  Error,  120.    Fraud,  26. 

Lewis  V.  Ferguson,  1  A.  521,  29  P.  814. 
Appeal  and  Error,  402. 

Lewis  V.  HamUton,  26  C.  268,  58  P.  196. 
Ejectment,  6.    Mortgages,  74,  80. 

Lewis  V.  Helm,  40  C.  17,  90  P.  97. 

Attorney  and  Client,  75,  76,  79.    Trial. 
36. 

Lewis  V.  Hughes,  12  C.  208,  20  P.  621. 

Landlord   and   Tenant,   28,   82,   44,  60. 

Money  Received,  2. 

Lewis  V.  Jerome,  44  C.  459,  99  P.  562. 

Estoppel,   27,   47.     Executors   and  Ad- 
ministrators, 78.    Pleading,  187. 

Lewis  V.  Mutual  Life  Ins.  Co.  of  New  York. 
8  A.  368,  46  P.  621. 

Evidence,  178.    Insurance,  10. 

Lewis  V.  Smith,  45  C  557,  101  P.  762. 

Chattel  Mortgages,  35.    Justices  of  the 
Peace,  32.    Sheriffs  and  Constables,  3. 

Lexington  Gold  Min.  Co.  v.  Jefferson  Min.  Ca, 
16  A.  520,  66  P.  677. 

Attorney   and    Client,   72..     Deeds,    17. 
Vendor  and  Purchaser,  24. 

Lichty  V.  Houston  Lumber  Co.,  39  C.  53,  88 
P.  846. 

Mechanics'  Liens,  34. 

Liddicoat  v.  Treglown,  6  C.  47. 

Contempt,  13.     Courts,  101.     Executors 
and  Administrators,  3,  83. 

Ueber  v.  People,  33  C.  493,  81  P.  270. 
Dedication,  6.    Highways,  1,  2,  6.  16. 

Liebhardt  v.  Wilson,  38  C.  1,  88  P.  173. 

Corporations,  108. 112, 187.  241.   Factors, 
4. 

Liebhardt  Produce  Co.  v.  Gibbs,  46  C.  618. 
106  P.  6. 

Trial,  121. 

Lieutenant  Governorship,  In  re.  54  C.  166, 
129  P.  811. 
(See  Interrogatories  of  the  Senate,  In  re.) 

Liggett  V.  Bates,  24  C.  314,  50  P.  860. 
Elections,  18,  32L 
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Liggett  V.  Board  of  Com'rs  of  Kiowa  County, 
6  A.  269,  40  P.  475. 

Counties,  1,  23,  47. 

Uggett  V.  Orr,  25  C.  462,  56  P.  178. 
Elections,  20. 

Liggett  V.  People.  26  C.  364,  58  P.  144. 

Appeal  and  Error,  127.  Criminal  Law, 
269.  Evidence,  15.  Indictment  and 
Information,  7.  Intoxicating  Liquors, 
35,  40.     Statutes,  52. 

Lighthall  v.  Moore,  2  A  554,  31  P.  511. 
Contracts,  52,  130.    Equity,  1. 

Lilley  v.  Randall,  3  C.  298. 

Damages,  3.  Pleading,  253.  Sales,  26, 
67,  78,  87. 

Lilley  V.  Tuttle,  52  C.  121,  117  P.  896. 

Appeal  and  Error,  66,  393.  Arbitration 
and  Award,  1,  4,  7,  9.    Trial,  69. 

Lilylands  Canal  &  Reservoir  Ca  v.  Wood, 
53  C.  500,  127  P.  969. 

Bills  and  Notes,  24.  Contracts,  1,  178. 
Principal  and  Agent,  40,  77. 

Lilylands  Canal  &  Reservoir  Co.  v.  Wood, 
56  C.  130,  136  P.  1026. 

Corporations,  18,  90,  144.    Estoppel,  22. 

Umberg  v.  Higenbotham,  11  C.  156,  17  P. 

481. 


Ejectment,  41,  42. 
ing,  264,  270. 


Parties,  4.     Plead- 


Limberg  v.  Higginbotham,  11  C.  316,  18  P. 
33. 

Parties,  17. 

Lincoln   County  v.      (See  under  Board   of 
Com'rs  of  Lincoln  County  v.) 

Lincoln  Mountain  Gold  Min.  Co.  v.  Williams, 
37  C.  193,  85  P.  844. 

Contracts,   70.     Corporations,   188,   202, 
213.    Frauds,  Statute  of,  4. 

Lincoln  University  v.  Richardson,  11  A.  151, 
52  P.  682. 

Cancellation  of  Instruments,  IL    Plead- 
ing, 123. 

Lindemann  v.  Belden  Consol.  Min.  &  Mill. 
Co.,  16  A.  342,  65  P.  403. 

Mechanics'  Liens,  3,  8,  11,  13,  67. 

Linden  v.  Black,  6  A.  174,  40  P.  241. 
Action,  1.    Principal  and  Agent,  15. 

Lindsay  v.  Lindsay,  1  A.  108,  27  P.  877. 
Appeal  and  Error,  449.    Mortgages,  10. 

Undsey  v.  Carlton,  44  C.  42,  96  P.  997. 
Mandamus,  3,  6,  9,  10. 


Lindsey  v.  Plebbe,  5  A.  218,  38  P.  397. 

Carriers,  35.    Contracts,  63.    Insolvency, 

Lindsley  v.  Lewis,  49  C.  289,  112  P.  638. 

Appeal  and  Error,  123.    Exceptions,  Bill 
of,  27. 

Lindsley,  People  ex  rel.,  v.  District  Court  of 
Fremont  County,  30  C.  488,  71  P.  388. 
(See  People  ex  rel.,  Lindsley  v.  District 
Court  of  Fremont  County.) 

Lindsley,  People  ex  rel.,  v.  District  Court  of 
Second  Judicial  Dist,  29  C.  5,  66  P.  896. 
(See  People  ex  rel.,  Lindsley  v.  District 
Ck>urt  of  Second  Judicial  District) 

Lines  V.  Digges,  43  C.  166,  96  P.  341. 

Appeal  and  Error,  625.    Taxation,  17$. 

Link  V.  Jones,  15  A  281,  62  P.  339. 

Boundaries,  1,  2,  6.    Counties,  3.     Stat- 
utes, 78. 

Linn  V.  Butler,  8  C.  356,  8  P.  688. 
Vendor  and  Purchaser,  10. 

Llpe  V.  Fox,  21  C.  140,  40  P.  863. 

Appeal  and  Error,  22,  23,  369.  Executors 
and  Administrators,  24,  26. 

Lipschitz  V.  People,  26  C.  261,  63  P.  1111. 

Arson,  1.  Conspiracy,  6,  10.  Criminal 
Law,  286. 

Lipscomb  v.  Nichols,  6  C.  290. 

Frauds,  Statute  of,  25.  Mines  and  Min- 
erals, 263.     Trusts,  13,  17. 

Liss  V.  Wilcoxen,  2  C.  7. 
Appeal  and  Error,  6. 

Liss  V.  Wilcoxen,  2  C.  85. 

Appeal  and  Error,  123.  Forcible  Entry 
and  Detainer,  6.  Judgment,  279.  Jus- 
tices of  the  Peace,  50.  Pleading,  280. 
Trial,  29. 

Litch  V.  Bryant,  46  C.  160,  103  P.  289. 

Quieting  Title,  20,  22,  23.  TaxaUon,  199, 
200. 

Litch  V.  People,  28  C.  480,  65  P.  633. 
Courts,  149. 

Litch  V.  People,  ex  rel..  Town  of  Sterling, 
19  A.  421,  76  P.  1079. 


Intoxicating  Liquors,  18,  20. 
102. 


Statutes. 


Litch  V.  People  e"x  rel..  Town  of  Sterling, 
19  A.  433.  75  P.  1083. 

Jury,  12.    Sheriffs  and  C^onstables,  19, 
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Litch  v.  People  ex  rel.,  Town  of  Sterling,  19 
A.  435,  is  P.  1132. 

Process,  13. 

Litchfield  v.  Daniels,  1  C.  268. 

Bills  and  Notes,  140.  Continuance,  14. 
Courts,  96.  Partnership,  61.  Plead- 
ing, 69,  242. 

L4thgow  v.  Pearson,  25  A.  70,  135  P.  759. 
Deeds,  2.    Eminent  Domain,  2,  85. 

UUIe  y.  Dougherty,  11  C.  103,  17  P.  292. 

Frauds,  Statute  of,  20.  Master  and  Serv- 
ant, 6.    Trial,  187. 

Little  ▼.  Howell,  24  A.  128,  124  P.  743. 
Taxation,  178. 

Little  T.  Hull,  21  A.  208,  121  P.  137. 
Taxation,  172. 

Little  T.  Littie,  23  A.  518,  130  P.  1022. 

Appeal  and  Error,  541.  Deeds,  16,  21, 
51.  Evidence,  135,  152.  Fraud,  25. 
THal,  10,  186. 

LitUe  V.  Wilson,  21  A.  168,  121  P.  135. 
Taxation,  172.    Trial,  180. 

Little  Bobtail  Gold  Min.  Co.  v.  Llghtbourne, 
10  C.  429,  15  P.  785. 

Process,  18. 

Little  Dorrlt  Gold  Min.  Co.  v.  Arapahoe  Min. 
Co.,  30  C.  431,  71  P.  389. 

Appeal  and  Error,  373,  487.  Mines  and 
Minerals,  76,  81,  207,  214.    Trial,  142. 

Littiejohn  v.  People,  52  C.  217,  121  P.  159. 
Elections,  2. 

Little  NeU  Gold  Min.  Co.  v.  Hemby,  45  C. 
582,  101  P.  981. 

Contracts,  130.  Damages,  57.  Master 
and  Servant,  15. 

Littie  Pittsburg  Con.  Min.  Co.  v.  Littie  Chief 
Com.  Min.  Co.,  11  C.  223,  17  P.  760. 

Evidence,  36,  39.  Judgment,  3.  Plead- 
ing, 85.  Principal  and  Agent,  52,  59. 
Reference,  14,  15.  Trespass,  6,  11. 
Trtal,  15. 

Littie  Pittsburg  M.  Co.  v.  Stanley,  6  C.  415. 
Pleading,  90.    Taxation,  19,  117. 

Uttle  Valeria  Gold  Min.  &  Mill.  Co.  v.  Lam- 
bert, 15  A.  445,  62  P.  966. 

Attachment,  22. 

Little  Valeria  Min.  &  Mill.  Co.  v.  Ingersoll, 
14  A,  240,  59  P.  970. 

Appeal  and  Error,  216.  Mines  and  Min- 
erals, 284. 


Liutz  V.  Denver  City  Tramway  Co.,  43  C.  58, 
95  P.  600. 

Street  Railroads,  7,  11,  15,  16,  17,  20. 


Liutz  V.  Denver  City  Tramway  Co.,  54  C.  371, 
131  P.  258. 

Courts,  35.  Negligence,  37.  New  Trial, 
8,  9,  36.  Street  Railroads,  15.  Trial, 
106. 

Livermore  v.  Truesdell,  7  A.  470,  43  P.  663. 
Courts,  178. 

Livermore  v.  Truesdell,  9  A.  332,  48  P.  276. 
Appeal  and  Error,  268.    Partnership,  85. 

Liverpool  &  London  &  Globe  Ins.  Co.  v.  Ham- 
mond, 41  C.  323,  92  P.  686. 

(See  Hartford  Fire  Ins.  Co.  v.  Ham- 
mond.) 

Livesay  v.  First  Nat.  Bank,  36  C.  526,  86  P. 
102. 

Pleading,  95.  Torts,  5,  8,  9.  Trial,  75, 
77.    Trover  and  Conversion,  18. 

Livezey  v.  Pueblo  Hardware  Co.,  5  A.  559, 
39  P.  586. 

Appeal  and  Error,  437. 

Livingston  v.  Swofford  Bros.  Dry  Goods  Co., 
12  A.  320,  56  P.  351. 

Appeal  and  Error,  444,  482.  Creditors' 
Suit,  4,  9. 

Livingston  v.  SwofFord  Bros.  Dry  Goods  Co., 
12  A.  331,  56  P.  355. 

Chattel  Mortgages,  21. 

Livingston,  People  ex  rel.,  v.  Court  of  Ap- 
peals, 27  C.  411,  61  P.  594. 

(See  People  ex  rel.,  Livingston  v.  Court 
of  Appeals.) 

Lloyd  V.  Canon  City,  46  C.  195,  103  P.  288. 

Action,  11.  Appearance,  12.  Intoxicat- 
ing Liquors,  24.  Municipal  Corpora- 
tions, 184,  194. 

Uoyd  V.  WUliams,  6  A.  157.  40  P.  243. 
Fraudulent  Conveyances,  21,  31. 

Loan  of  School  Fund,  In  re,  18  C.  195,  32  P. 
273. 

Courts,  166.    Schools,  1.    States,  31. 

Lochbrunner  v.  Sherman,  26  C.  164,  56  P.  575. 
Appeal  and  Error,  330. 

Lochbrunner  v.  Sherman,  27  C.  292,  60  P.  568. 
Courts,  134. 

Locke  V.  Central,  4  C.  65. 

Municipal  Corporations,  71. 
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Lockhavea  Trust  k  Safe  Deposit  Gk).  y. 
United  States  Mortgage  k  Trust  Ck).,  34  C. 
8,0,  81  P.  804. 

Appeal  and  Error,  121,  123,  502.  Mort- 
gages, 102,  112. 

Lockhayen  Trust  &  Safe  Deposit  Ck>.  v. 
United  States  Mortgage  k  Trust  Ck>.,  18  A. 
447,  72  P.  602. 

Exceptions,  Bill  of,  26. 

LfOckhaTon  Trust  &  Safe  Deposit  Ca  v. 
United  States  Mortgage  k  Trust  Co.,  10  A. 
28,  73  P.  409. 

Appeal  and  Error,  6,  47,  834. 

Lockhaven  Trust  &  Safe  Deposit  Co.  v. 
United  States  Mortgage  &  Trust  Co.,  19  A. 
294,  74  P.  793. 

Appeal  and  Error,  178,  Mortgages,  94. 

Logan  T.  Clough,  2  C.  323. 
Injunetlon,  15,  30. 

Logan  T.  Logan,  11  C.  44,  17  P.  99. 
WUls,  74. 

Logan  County  y.  Weld  County,  12  C.  152,  20 
P.  273. 

(See  Board  of  Com'rs  of  Washington 
County  y.  Weld  County.) 

Lolofr  y.  Heath,  31  C.  170,  71  P.  1112. 
Appeal  and  Error,  4. 

Loloff  y.  Heath,  31  C.  172,  71  P.  1113. 
Certiorari,  6. 

Loloff  y.  Sterling,  31  C.  102,  71  P.  1113. 

Appeal  and  Error,  132.  Eminent  Do- 
main»  58,  59.    Trial,  11. 

Lomax  y.  Besley,  1  A.  21,  27  P.  167. 
Judgment,  125.    Process,  1. 

Lomax  y.  Colorado  Nat  Bank,  46  C.  229,  104 
P.  85. 

Appeal  and  Error,  438.  Contracts,  83, 
69.  Corporations,  46.  Estoppel,  32. 
Noyation,  3.  Payment,  3.  Words  and 
Phrases. 

Lombard  y.  Qyerland  Ditch  &  Reseryoir  Co., 
41  C.  253,  92  P.  695. 

Appeal  and  Error,  238,  240.  Contracts, 
152,  178. 

London  Ccmsolidated  Mining,  Milling  ft 
Smelting  Co.  y.  Findlay,  6  C.  571. 

Appeal  and  Error,  407,  517. 

Londonderry  Min.  Co.  y.  United  Gold  Mines 
Co.,  38  C.  480,  88  P.  455. 

Appeal  and  Error,  461,  484,  494,  499. 
Mines  and  Minerals,  59,  61,  62,  214. 


Londoner  y.  City  and  County  of  Denyer,  62 
C.  15,  119  P.  156. 

Appeal  and  Error,  6,  321*  322.  Dea?er, 
15,  40.  Eminent  Domain,  6.  Mimld- 
pal  Corporations,  24,  99,  128.  Stat- 
utes, 99. 

Lcmdoner  y.  People,  15  C.   246,  25  P.  U3. 
Quo  Warranto,  21. 

Londoner  y.  People,  15  C.  557,  26  P.  135. 

Elections  41,  63.  Jury,  23.  Quo  Wa^ 
ranto,  13,  18,  20.    Trial,  168. 

Londoner  y.  Stewart,  3  C.  47. 
Eyidence,  66,  80. 

Long  y.  Herr,  10  C.  380, 15  P.  802. 
Brokers,  2. 

Long  y.  McQowan,  16  A.  540,  66  P.  1076. 
Dismissal  and  Nonsuit,  4. 

Long  y.  People  ex  rel.  Low,  33  C.  159,  79  P. 
1132. 

(See  People  ex  rel.  Lankford  y.  Long,  32 
C.  486,  77  P.  251.) 

Long  y.  SuUiyan,  21  C.  109,  40  P.  359. 

Appeal  and  Error,  336.  Courts,  171 
Statutes,  14. 

Longan  y.  Carpenter,  1  C.  205. 
Mortgages,  37. 

Longlnotti  y.  People,  46  C.  173,  102  P.  16S. 
Criminal  Law,  145.    Homicide,  9. 

Longmont  y.  (See  under  town  of  Longmont 
▼.) 

Longmont  Nat  Bank  y.  Loukonen,  53  CL  4S9, 
127  P.  947. 

Bills  and  Notes,  42. 

Longmont  Farmers'  Milling  &  Elevates  (^ 
y.  Aldridge,  36  C.  93,  85  P.  687. 

Appeal  and  Error,  502.    Brokers,  8. 

Longmont  S.  D.  Co.  y.  Ck)flman,  11  C  551, 
19  P.  508. 

Corporations,  130,  138. 

Longnecker  y.  Shields,  1  A.  264,  28  P.  659. 
Continuance,  8.    Gaming,  3.    Sales,  46. 

Look  Ding  y.  Kennedy,  7  A.  72,  41  P.  U12. 
Parties,  11. 

Lord  y.  Guyot,  30  C.  222,  70  P.  683. 
(See  French  y.  Guyot) 

Lord  y.  Hendrle  St  Bolthoff  Manufg  C3o.,  13 
C.  393,  22  P.  782. 

Appearance,  3. 
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Lord   T.   Pueblo   Smelting   ft  Refining  Co., 
12  C.  390,  21  P.  148. 

Evidence,  59.    Master  and  Servant,  67. 
Negligence,  60.    Trial,  69. 

Los  Angeles  Gold  Mine  Co.  v.  Campbell,  13 
A.  1,  66  P.  246. 

Attorney  and  Client,  85.    Constitutional 
Law,  76.    Mechanics'  Li^is,  80. 
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Loukowski  V.  Pryor,  46  C.  584,  106  P.  7. 


Losasso,  In  re,  15  C.  163,  24  P.  1080. 

Bail,    2.     CHminal    Law,   43. 
Corpus,  11. 


Habeas 


Loth  V.  Loth'B  Estate,  54  C.  200, 129  P.  827. 
Divorce,  72. 

Lothrop  V.  Evans,  8  A.  171,  45  P.  286. 
Account,  Action  on,  6. 

Lothrop  V.  Flower,  6  A.  173,  40  P.  243. 
Appeal  and  Error,  448. 

Lothrop  V.  Roberts,  16  C.  250,  27  P.  698. 

Appeal  and  Error,  475.    Bills  and  Notes, 
159.    Trial,  15.    Witnesses,  57,  58. 

Lothrop  V.  Tracy,  24  C  382,  51  P.  486. 
(See  Lothrop  v.  Tracy.) 

Lothrop  V.  Union  Bank,  16  C.  257,  27  P.  696. 

Bills   and    Notes,    159.     Evidence,    96. 
Maxims,  1. 

Loucks  V.  Davies,  48  C.  490,  96  P.  191. 

Appeal  and  Error,  70,  372,  373.   Pleading, 
121,  256,  273,  282.    Trial,  121,  123. 

Louden  Irrigating  Canal  Co.  v.  Handy  Ditch 
Co.,  22  C.  102,  43  P.  535. 

Courts,  203.    Waters,  177,  193. 

Louden   Irrigating  Cimal   4k  Reservoir  Co. 
V.  Town  of  Berthoud,  57  C.  374,  140  P.  802. 

Appeal  and  E3rror,  67,  296,  374,  462. 

Lougee  v.  Beeney,  22  A.  603,  126  P.  1102. 

Adverse    Possession,   25.     Appeal    and 
Error,  503.    Process,  27. 

Lougee  v.  Wilson,  24  A.  70, 131  P.  777. 
Quieting  TiUe,  28,  29. 

Lougee  V.  Wilson,  24  A.  90,  131  P.  780. 
Quieting  Title,  16. 

Louisville  Coal   Min.   Ca  v.   International 
Trust  Co.,  18  A.  345,  71  P.  898. 

BiUs  and  Notes,  129,  130. 

Louisville  Prize  Mining  Co.  v.  Scudder,  3  C. 
152. 

Frauds,  Statute  of,  29. 


Cancellation  of  Instruments,  14.  Judg- 
ment, 94.  Reformation  of  Instru- 
ments, 6,  7. 

Loutsenhlzer  v.  Farmers'  ft  Merchants'  Mill- 
ing Ca,  5  A.  479,  39  P.  66. 

Corporations,  37.    Pleading,  10. 

Love  V.  aune,  24  C.  237,  50  P.  34, 
Insurance,  105,  118,  121. 

Love  V.  Tomlinson,  1  A.  516,  29  P.  666. 
Depositions,  24.    Fraud,  27. 

Lovelace  v.  Tabor  Mines  ft  Mills  Ca,  29  C. 
62,  66  P.  892. 

Statutes,  77.    TazaUon,  145,  173,  185. 

Loveland  v.  aark,  11  C.  265,  18  P.  544. 
Mortgages,  66,  67,  69,  96. 

Loveland  v.  Fisk,  18  C.  201,  32  P.  276. 
Trusts,  30.    Vendor  and  Purchaser,  14. 

Loveland  v.  Kearney,  14  A.  463,  60  P.  584. 

Appeal  and  Error,  459.  Attachment,  11, 
18.  Fraudulent  Conveyances,  11.  Hus- 
band and  Wife,  14. 

Loveland  v.  Sears,  1  C.  194. 
Certiorari,  5.    Courts,  202. 

Loveland  v.  Sears,  1  C.  433. 

Appeal  and  Error,  267.  Judgment,  77. 
Process,  44.    Trial,  159. 

Lov^and's  Estate  v.  Union  Nat.  Bank  of 
Denver,  25  C.  499,  56  P.  61. 

Executors  and  Administrators,  40.  Judg- 
ment, 117.    Trial,  185. 

Lovell  V.  Ooss,  45  C.  304,  101  P.  72. 

Bills  and  Notes,  36.  Limitation  of  Ac- 
tions, 20. 

Lovelock  V.  Gregg,  14  C.  53,  23  P.  86. 
EMdence,  123.    Payment,  16. 

Lowe  V.  Donnelly,  36  C.  292,  85  P.  318. 
Evidence,  117.    Trial,  122. 

Lowe  V.  Famham,  22  C.  307,  44  P.  507. 
Bills  and  Notes,  55,  69. 

Lowe  V.  Smith.  20  A.  273,  78  P.  810. 

Appeal  and  Error,  189,  203.  Guardian 
and  Ward,  8,  9. 

Lowell  V.  Bonney,  14  A.  230,  60  P.  830. 

Mandamus,  18,  41.  Pleading,  219.  States, 
3,  18. 
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Lowell  V.  Hessey,  46  C.  517,  105  P.  870. 

Appeal  and  Error,  304.  New  Trial,  28. 
Pleading,  26.  Principal  and  Agent,  10. 
11,  12.  ^     ^      , 

Lowell  V.  Rice,  46  C.  471,  104  P.  943. 
Appeal  and  Error,  237,  438. 

Lowenbruck  v.  Denver  &  R.  G.  R.  CJo.,  2  A. 
323,  30  P.  26L 

Courts,  18L 

Lowenstein  ▼.  Alexander,  18  A.  22,  69  P. 

270. 

Appeal  and  Error,  262,  264,  271. 

Lower  Latham  Ditch  Co.  v.  Bijou  Irr.  Ca.  41 
C.  212,  93  P.  483. 

Waters,  102.  103,  106,  110,  IIL 

Lower  Latham  Ditch  Co.  v.  Louden  Irrigat- 
ing Canal  Co.,  27  C.  267.  60  P.  629. 

Adverse  Possession.  21.  Estc^pel,  16. 
Judgment,  220.    Waters,  224,  229,  360. 

Lowrey  v.  Harlow,  22  A.  73,  123  P.  143. 

Descent  and  Distribution.  6.  Executors 
and  Administrators,  7.  Infonts,  8. 
Limitation  of  Actions,  48,  55. 

Lowrey  v.  Svard,  8  A.  357.  46  P.  619. 
Mechanics'  Liens,  78. 

Lowrie.  In  re.  8  C.  499,  9  P.  489. 

Constitutional  Law,  93.  Criminal  Law, 
2.  Grand  Jury,  1.  Habeas  Corpus,  21. 
Statutes,  38. 

Lowry,  People  ex  rel..  v.  District  Court  of 
Second  Judicial  Dist,  32  C.  15,  74  P.  896. 

Constitutional  Law,  34.  Elections,  14, 
20,  23,  31.  Political  Parties,  1,  2,  3. 
Prohibition,  7. 

Loyal  Mut  Fire  Ins.  Co.  v.  J.  S.  Brown  & 
Bro.  Mercantile  Co.,  47  C.  467,  107  P.  1098. 

Insurance,  26,  47,  89.  91.  97.  128,  129. 

Lozier  v.  Hannan,  12  A.  59,  54  P.  399. 
Contracts,  163, 181.    Pleading.  92. 

Ludington  v.  Heilman.  9  A.  548.  49  P.  377. 

Action.  27.    Corporations,  152.    Pleading. 
235.    Statutes.  52. 

Lulu  &  White  Silver  Min.  Co.  v.  Nevin.  10  C. 
357.  15  P.  611. 

(See  Nevin  v.  Lulu  &  White  Silver  Min. 
Co.) 

Lundin  v.  Kansas  Pac  Ry.  Co..  4  c;  433. 
Constitutional  Law.  67.    Statutes,  89, 138. 
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Lunney  v.  Brcwnley,  31  C.  442,  73  P.  lui 
(See  Town  of  Montdalr  v.  Thomas.  Si  r 
327,  73  P.  48.)  ««««.3iL 

N^ligen<Je,  16,  47. 

Lusk  V.  Kershow,  17  C.  481,  30  P.  61 

App^  and  Error,  12,  145.  Giurdiai 
and  Ward,  2. 

Lusk  V.  Patterson,  2  A.  306,  30  P.  253. 

Executors  and  Administratc^s,  27  H 
Guardian  and  Ward,  2.    Infents.  7. 

Lustig  V.  McCuUoch,  10  A.  41,  60  P.  4S. 

Appeal  and  Error,  475.  Bills  and  Note. 
105,  151,  175.  Evidence,  26.  Plfad- 
ing,  95.    Trtal,  29. 

LusUg  V.  People,  18  C.  217,  32  P.  276. 

Indictment  and  Information,  7  i 
Searches  and  Seizures,  2. 

Luthe  V.  Luthe,  12  C.  421,  21  P.  467. 
Appeal  and  Error,  1,  514.    Divwtse.  3«. 

LuttereU  v.  Swisher,  5  C.  54. 
Appeal  and  Error,  22. 

Lux  V.  McLeod,  19  C.  465,  36  P.  246. 

Appeal  and  Error,  558,  560.  Parties,  IL 
Pleading,  198.  Principal  and  Surety, 
36. 

L3rman  v.  Schwartz,  13  A.  318,  57  P.  736. 

Evidence,  39.  Justices  of  the  Peace,  50. 
Mines  and  Minerals,  270,  274. 

Lynch  v.  Foley.  32  C.  110,  76  P.  370. 

Appeal  and  Error,  56.  Fraud,  21.  Jndg- 
ment,  95.  Master  and  Servant,  SI 
Partnership,  83,  91. 

Lynch  v.  Metcalf,  3  A.  131,  32  P.  183. 
Injunction,  49. 


Lundy  v.  Hanson,  16  C.  267,  26  P.  816. 
Trusts,  18. 


Lynch  v.  People,  33  C.  128,  79  P.  1015. 

Criminal  Law,  61,  72,  169,  180.  Homi- 
cide, 55,  58,  59,  88,  91,  95. 

Lynch  v.  Smyth,  25  C.  103,  54  P.  634. 

Appeal  and  Error,  481.  Attachment,  6a 
Principal  and  Agent,  65,  68.  71.  Prin- 
cipal and  Surety,  5. 


Lynn  v.  Merride,  1  C.  3. 
Appeal  and  Error,  163. 

Lyon  V.  Washburn.  3  C.  201. 

Appeal  and  Error.  329.  Evidence,  8t 
Landlord  and  Tenant.  3.  Principal 
and  Agent.  64. 
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Lyons  v.  (See  under  Town  of  Lyons  v.) 

Lyons  &  E.  P.  Toll  Road  Co.  v.  People,  29  C. 
434,  68  P.  275. 

Continuance,  12.  New  Trial,  21.  Quo 
Warranto,  16,  17.  Turnpikes  and  Toll 
Roads,  6. 

Lysight  V.  C.  K.  &  N.  Min.  Co.,  36  C.  492,  85 
P.  1006. 

(See  Board  of  Com'rs  of  Teller  County 
y.  Pinnacle  Qold  Min.  Co.) 

Appeal  and  Error,  16.    Taxation,  89. 

Lysight  y.  Des  Moines  Gold  Min.  Co.,  36  C. 
494,  85  P.  1006. 

(See  Board  of  Com'rs  of  Teller  County 
y.  Pinnacle  Qold  Min.  Co.) 

Appeal  and  Error,  16.    Taxation,  89. 

Lysight  y.  Jennie  Sample  Consol.  Qold  Min. 
Co.,  36  C.  496,  85  P.  1006. 

(See  Board  of  Com'rs  of  Teller  County 
y.  Pinnacle  (Sold  Min.  Co.) 

Appeal  and  Error,  16.    Taxation,  89. 


Mabee  y.  Platte  Land  Co.,  17  A.  476,  68  P. 
1058. 

Waters,  30. 

Maben  y.  Scott,  12  A.  119,  64  P.  860. 

Appeal  and  Error,  123.    Troyer  and  Con- 
yersion,  15. 

McAfee  y.  McAfee's  Estate,  56  C.  144,  136 
P.  1051. 

Executors  and  Administrators,  48. 

McAllister  y.  Irwin's  Estate,  31  C.  253,  73 
P.  47. 

Appeal  and  Error,  4. 

McAllister  y.  Irwin's  Estate,  31  C.  264,  73 
P.  47. 

Executors  and  Administrators,  28.  Prin- 
cipal and  Surety,  42. 

McAllister  y.  People,  28  C.  156,  63  P.  308. 

Eyidenee,  130.    Executors  and  Adminis- 
trators, 85.    Principal  and  Surety,  28. 

McAllister  Lumber  &  Supply  Co.  y.  Eldora 
Resort  &  Power  Co.,  51  C.  91,  116  P.  1038. 

Contracts,  7.     Sales,  19. 
McArthur  y.  Boynton,  19  A.  234,  74  P.  540. 


McBride  y.  Noble,  40  C.  372,  90  P.  1037. 


Limitation  of  Actions,  49. 
11. 


Payment,  10, 


Attachment,  43,  48. 
stables,  16,  18. 


Sheriffs  and  Con- 


McArthur  y.  Brigham,  22  A.  505,  125  P.  576. 
Executors  and  Administrators,  72. 

McAuliffe  y.  Victor,  15  A.  337,  62  P.  231. 
Municipal  Corporations,  228. 


McBride  y.  People,  5  A.  91,  37  P.  963. 
Homicide,  67,  71,  72.    Trial,  122. 

McBroom  y.  Brown,  53  C.  412,  127  P.  967. 
Appeal  and  Error,  616.    Elections,  22. 

McCague  y.  Dodge,  50  C.  205,  114  P.  648. 
(Corporations,  73,  107,  274. 

McCaig  y.  Bryan,  10  C.  309,  15  P.  413. 
(See  Bryan  y.  McCaig.) 

McCall  y.  France,  11  C.  333,  17  P.  912. 
Appeal  and  Error,  437. 

McCall  y.  Pearce,  53  C.  409,  127  P.  966. 
Elections,  27. 

McCampbell  y.  Cayis,  10  A.  242,  50  P.  728. 

Brokers,    13,   22,    34.     Justices   of   the 
Peace,  56. 

McCandless  y.  Green,  20  C.  519,  39  P.  64. 
Courts,  134,  144,  155. 

McCarthy  y.  Crump,  28  C.  398,  65  P.  49. 
Appeal  and  Error,  4.    Courts,  149. 

McCarthy  y.  Crump,  17  A.  110,  67  P.  343. 
Attorney  and  Client,  64. 

McCarthy  y.  Strait,  7  A.  69,  42  P.  189. 
Repleyin,  34,  42. 

Mcaain  y.  People,  9  C.  190,  11  P.  85. 
Eminent  Domain,  19. 

McClair  y.  Austin,  17  C.  576,  31  P.  225. 
Appeal  and  Error,  355.    Damages,  32. 

McClair  y.  Huddart,  6  A.  493,  41  P.  832. 

Appeal    and    Error,    539.      Mechanics' 
Liens,  62. 

McClair  y.  Wilson,  18  C.  82,  31  P.  502. 
Contracts,  52. 

McClaskey  y.  Lake  View  Mining  &  Tunnel- 
ing Co.,  18  C.  65,  31  P.  333. 

Appeal  and  Error,  9.    Corporati<ms,  26. 

McClellan  y.  Hurd,  11  C.  126,  17  P.  288. 
Stipulations,  9. 

McClellan  y.  Hurd,  21  C.  197,  40  P.  445. 

Action,  20.    Courts,  155,  175.    Estoppel, 
25.     Trespass,  15. 

McClellan  y.  Hurdle,  3  A.  430,  33  P.  280. 

Appeal  and  Error,  495.    Trial,  122,  129. 
Waters,  39,  229,  392. 
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McClelland  v.  BuUis,  34  C.  69,  81  P.  771. 

Appeal  and  Error,  537.  Cancellation  of 
Instruments,  1,  12,  13,  14,  16.  Deeds, 
63.  Equity,  40.  Estoppel,  25.  Eri- 
dence,  52,  223.    Pleading,  97. 

McClelland  y.  Bums,  5  C.  390. 
Carriers,  48.    Trial,  142. 

McClelland  v.  Denver,  36  C.  486,  86  P.  126. 

Constitutional  Law,  27,  51,  76.  Munici- 
pal Corporations,  161.    Sunday,  5. 


McClelland  v.  Hammcmd,  12  A.  82,  54  P.  538. 
Arbitration  and  Award,  5. 

McClelland  v.  People,  49  C.  538,  113  P.  640. 
Infants,  4.    Perjury,  3. 

Mcaelland  v.  Phillips,  6  A.  47,  39  P.  893. 
Lis  Pendens,  5,  7. 

McClung  y.  Graham,  45  C.  268,  100  P.  411. 
Limitation  of  Actions,  16. 

McClure  y.   Board  of  Com'rs  of  La  Plata 
County,  19  C.  122,  34  P.  763. 


Counties,   43. 
37,  38,  40. 


Evidence,   124.     Trusts, 


McClure  y.   Board  of  Com'rs  of  La  Plata 
County,  23  C.  130,  46  P.  677. 

Executors  and  Administrators,   36,   73. 
Pleading,  59. 

Mcaure  y.  Clough,  14  C.  297.  23  P.  786. 
(See  McClure  y.  Smith.) 

McClure  y.  People,  27  C.  858,  61  P.  612. 
Banks  and  Banking,  20,  21,  22,  23. 

McClure  y.  Sanford,  8  C.  514. 

Appeal  and  Error,  12,  51,  327,  409. 

McClure  y.  Smith,  14  C.  297,  23  P.  786. 

Fraudulent  Conveyances,  4.    Process,  44. 

McCoach  y.  Whipple,  24  C.  379,  51  P.  164. 
Elections,  18. 

McConaghy  v.  Doyle,  32  C.  92,  75  P.  419. 

Estoppel,  25.    Mines  and  Minerals,  131, 
135,  136,  141,  205,  207. 

McConathy  v.  Deck,  34  C.  232,  82  P.  702. 
Pleading,  265.    Statutes,  142. 

McConathy  v.  Deck,  34  C.  461,  83  P.  135. 

Assault  and  Battery,  5.     Damages,  21. 
Weapons,  1. 

McConnell  v.  Schultz,  23  A.  194,  128  P.  876. 
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Maher  v.  Van  Horn,  16  A.  14,  60  P.  949. 
Contracts,  69.     Gaming,  6. 

Mahler  v.  Beishline,  46  C.  603,  106  P.  874. 

Appeal  and  Error,  481.     Evidence,  6L 
Fraud,  6. 

Majestic  Mfg.  Co.  v.  Pueblo  Hardware  Co, 
6  A.  491,  41  P.  837. 

Appeal  and  Error,  617.    Contracts,  184. 

Majors  v.  People,  38  C.  437,  88  P.  636. 

Criminal     Law,     71,     286.      Disorderly 
Houses,  7,  11. 

Majors  v.  Taussig,  20  C.  44,  36  P.  816. 

Corporations,  96.     Intervention,  1,  2. 

Malaby  v.  Rice,  15  A.  364,  62  P.  228. 
Mines  and  Minerals,  221,  264. 

Mallan  v.  Higenbotham,  10  C.  264.  16  P.  362. 
Motions,  3. 

Malley  Co.  v.  Londoner,  41  C.  436,  93  P.  488. 
(See  Edward  Malley  Co.  v.  Londoner.) 

Malone  v.  McCullough,  16  C.  460,  24  P.  1040. 

Brokers,   4.     Principal   and   Agent,   60. 
Specific  Performance,  38. 

Maloney  v.  Crow,  11  A.  618,  63  P.  828. 
Partnership,  27. 

Maloney  v.  Crow,  11  A.  292,  62  P.  1133. 

(See  Maloney  v.  Love,  11  A.  288,  62  P. 
1029.) 

Maloney  v.  Florence  &  Cripple  Creek  R.  Ca, 
39  C.  384,  89  P.  649. 

Master  and  Servant,  61,  66. 
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Maloney  v.  Grimes,  1  C.  111. 

Attachment,  93.    Execution,  59. 

Maloney  v.  Love,  11  A.  288,  62  P.  1029. 

Accounting,  Action  for,  6.  Mines  and 
Minerals,  248.    Words  and  Phrases. 

Manby  v.  Turner,  13  A.  358,  57  P.  862. 
Brokers,  16. 

Manders  y.  Craft,  3  A.  236,  32  P.  836. 
Brokers,  30.    Pleading,  53,  236. 

Manger  v.  Gr6dnick,  3  A.  534,  34  P.  688. 
Master  and  Servant,  10. 

Manhattan  Life  Ins.  Co.  v.  First  Nat.  Bank, 
20  A.  529,  80  P.  467. 

Appeal  and  Error,  219.  Banks  and 
BaAking,  44,  45,  47,  48.  Contracts,  82. 
Principal  and  Agent,  64. 

Manitou  v.    (See  under  Town  of  Manitou  v.) 

Manitou  &  P.  P.  R.  Co.  v.  Harris,  45  C.  185, 
101  P.  61. 

Appeal  and  Error,  253,  304.  Damages, 
29.    Public  Lands,  66. 

Manly  y.  Board  of  Com'rs  of  Pueblo  County, 
46  C.  491,  104  P.  1045. 

Counties,  74,  75,  76. 

Mann  v.  Pamum,  17  C.  427,  30  P.  382. 
Contracts,  4. 

Mann  v.  People,  16  A.  475,  66  P.  452. 

Courts,  77.  Criminal  Law,  230,  232. 
Justices  of  the  Peace,  34.  Mandamus, 
33. 

Manners  v.  Fraser,  6  A.  21,  39  P.  889. 

Appeal  and  Error,  123,  467.  Continu- 
ance, 4.    Pleading,  165. 

Manning  y.  Canon  City,  45  C.  571,  101  P. 
978. 

Intoxicating  Liquors,  24. 

Manning  y.  Haas,  5  C  37. 

Contracts,  171.    Pleading,  22,  55,  129. 

Manning  y.  Strehlaw,  11  C.  451,  18  P.  625. 
Mines  and  Minerals,  106,  211,  214,  217. 

Mannix  y.  Selbach,  31  C.  502,  74  P.  460. 
Officers,  12. 

Manyille  y.  Parks,  7  C.  128,  2  P.  212. 

Judgment,  29,  44.  Mines  and  Minerals, 
269,  273,  274.    Partnership,  12. 

Manzanarez  y.  Rominger,  23  A.  76,  127  P. 
241. 
Appeal  and  Error,  447,  528. 


Marean  y.  Stanley,  21  C.  43,  39  P.  1086. 
Appeal  and  Error,  110.    Statutes,  147. 

Marean  y.  Stanley,  34  C.  91,  81  P.  759. 

Appeal  and  Error,  23,  24,  571,  574,  576. 
Pleading,  213. 

Marean  y.  Stanley,  5  A.  335,  38  P.  395. 

Action,  4,  7.  Judgment,  214.  Mechanics' 
Liens,  33,  55. 

Marix  y.  Steyens,  10  C.  261,  15  P.  350. 
Pleading,  16,  228. 

Markell  y.  Matthews,  3  A.  49,  32  P.  176. 

Appeal  and  Error,  406,  516.  Principal 
and  Agent,  66. 

Marks  y.  Anderson,  1  A.  1,  27  P.  168. 

Assignments  for  Benefit  of  Creditors,  11, 
50.    Garnishment,  13. 

Marks  y.  Morris,  54  C.  186,  129  P.  828. 
Adyerse  Possession,  24. 

Marlow  y.  Kuhlenbeck,  2  C.  602. 
Courts,  24.    Process,  32. 

Marmaduke  y.  People,  45  C.  357, 101  P.  337. 

Abortion,  1.  Bail,  5.  Words  and 
Phrases. 

Marr  v.  Wetzel,  3  C.  2. 

Appeal  and  Error,  477,  540.  Depositions, 
6,  13.  Evidence,  88.  Judgment,  273. 
Names,  4.    Pleading,  65. 

Ik 

Marriott  y.  Clise,  12  C.  561,  21  P.  909. 

Parties,  84.    Pleading,  45,  126,  268,  271. 

Marselis  y.  People,  18  A.  258,  71  P.  429. 
Diyorce,  14. 

Marsh  y.  Cramer,  16  C.  331,  27  P.  169. 
Fraud,  25,  80.    Trial,  132. 

Marshall  y.  Fleming,  11  A.  515,  53  P.  620. 
Trusts,  18. 

Marshall  y.  Marshall,  11  A.  505,  53  P.  617. 

Bailment,  11.  Corporations,  26.  Courts, 
87.  Limitation  of  Actions,  36.  Trusts, 
39. 


Marshall  y.  Old,  14  A. 
Contracts,  39. 


2,  59  P.  217. 


Marshall  Silver  Min.  Co.  y.  Kirtley,  8  C.  108, 
5  P.  649. 
Appeal    and    Error,    281.      Exceptions, 
Bill  of,  1,  27. 
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MarshaU  Silver  Min.  Co.  v.  KlrUey,  12  C. 
410.  21  P.  492. 

Appeal  and  Error,  102,  346.  Mines  and 
Minerals,  202. 

Martin  v.  Barth,  4  A.  346,  36  P.  72. 
Mortgages,  64,  71. 

Martin  v.  Bond,  14  C.  466,  24  P.  326. 
Exemptions,  4.    Maxims,  1. 

Martin  v.  Cole,  3  C.  118. 

Appeal  and  Error,  123.    Evidence,  159. 

Martin  v.  Davis,  2  C.  313. 

Bills  and  Notes,  130.    Bonds,  8. 

Martin  v.  District  Court  of  Second  Judicial 
Dist,  37  C.  110,  86  P.  82. 

Appeal  and  Error,  16.  Certiorari,  17. 
Courts,  206.  Criminal  Law,  223.  Ha- 
beas Corpus,  1,  2,  6,  19.    Judges,  18. 

Martin  v.  District  Court  of  Second  Judicial 
Dist,  37  C.  119,  86  P.  85. 

Criminal  Law,  131. 

Martin  v.  District  Court  of  Second  Judicial 
Dist,  37  C.  121,  86  P.  85. 

(See  Martin  v.  District  Court  of  Second 
Judicial  Dist,  37  C.  110,  86  P.  82.) 

Martin  v.  Force,  3  C.  199. 

Appeal  and  Error,  123,  211,  239,  392. 
Exceptions,  Bill  of,  7. 

Martin  v.  Hazzard  Powder  Co.,  2  C.  596. 

Appeal  and  Error,  82,  295,  438.  Bills 
and  Notes,  30,  55.  Evidence,  33. 
Guaranty,  4.  New  Trial,  25.  Plead- 
ing, 199.    Trial,  131. 

Martin  v.  McCarthy,  3  A.  37,  32  P.  551. 

Dismissal  and  Nonsuit,  7.  Judgment, 
207.    Parties,  17. 

Martin  v.  McLaughlin,  5  C.  387. 
Carriers,  24,  38. 

Martin  v.  McLaughlin,  9  C.  153,  10  P.  806. 

Appeal  and  Error,  12.  Carriers,  28. 
Pleading,  227. 

Martin  v.  Payne,  50  C.  171,  114  P.  486. 

Appeal  and  Error,  77,  123,  208,  504,  517. 
Courts,  69,  82.    Partnership,  91. 

Martin  v.  Plttman,  3  A.  220,  32  P.  840. 

Action,  2.  Estoppel,  1.  Statutes,  141. 
Trespass,  4. 

Martin  v.  Simmons,  11  C.  411,  18  P.  535. 

Mechanics'  Liens,  41,  71.     Trial,  73. 
Martin  v.  Simpklns,  20  C.  438,  38  P.  1092. 

Appeal  and  Error,  6,  16,  45.    Judgment 


Martin  v.  Skehan,  2  C.  614. 

Affidavits,   3.     Appeal   and   Error,    533. 


Bills  and  Notes,   72. 
Pleading,  105. 


Judgment   63. 


Martinez  v.  Martinez,  57  C.  292,  141  P.  469. 

Appeal  and  Error,  469.  Cancellation  of 
Instruments,  15.  Deeds,  5,  52.  Fraud, 
22.    Judges,  20.    Pleading,  10,  32. 

Martinez  v  People,  55  C.  51,  132  P.  64. 

Courts,  40.  Criminal  Law,  66,  68,  136» 
243. 

Marvin  v.  Stimpson,  23  C.  174,  46  P.  673. 
Deeds,  16.    Equity,  14. 

Mason  v.  People,  2  C.  373. 

Abatement  and  Revival,  2.  Larceny,  16, 
17. 

Mason  v.  SiegUtz,  22  C.  320,  44  P.  588. 

Appeal  and  Error,  102.  New  Trial.  3L 
Partnership,  10,  26.  Torts,  5.  Trial, 
104. 

Massachusetts  Mut  Life  Ins.  Co.  v.  Colorado 
Loan  &  Trust  Co.,  20  C.  1,  36  P.  793. 

Limitation  of  Actions,  3,  52.  Statutes, 
9,  16,  144. 

Massachusetts  Mut  Life  Ins.  Ca  v.  Colorado 
Loan  &  Trust  Co.,  20  C.  6,  36  P.  794. 

(See  Massachusetts  Mut  Life  Ins.  Ca 
V.  Colorado  Loan  ft  Trust  Co.,  20  C 
1,  36  P.  793.) 

Blaster  Builders'  Ass'n  v.  Domascio,   16  A 
25,  63  P.  782. 

Conspiracy,  1.  Evidence,  88.  Injunc- 
tion, 25. 

Masterson  v.  Monk,  45  C.  362,  101  P.  341. 
Appeal  and  Error,  360,  448. 

Mastin  V.  Bartholomew,  41  C.  328,  92  P.  682. 

Appeal  and  Error,  99.  Pleading,  3,  IIL 
Sales,  26,  81.    Trtal,  10,  121. 

Mater  v.  American  Nat.  Bank  of  Denver,  8 
A.  325,  46  P.  221. 

Alteration  of  Instruments,  3.  Evidence, 
159.  Fraud,  14.  Principal  and  Agent 
85,  54. 

Matheson  v.  Kuhn,  15  A.  477,  63  P.  125. 
Animals,  5.    Trial,  120. 

Matthews  v.  Glines,  1  C.  472. 
New  Trial,  14. 

Matthews  v.  Patterson,  16  C.  215,  26  P.  812. 

Corporations,  165. 

Matthews  v.  People,  6  A.  456,  41  P.  839. 

Appeal  and  Error,  437.  Criminal  Law, 
189,  191. 
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Mattlce  V.  WUcoxon,  17  A.  160,  67  P.  908. 
Appeal  and  Error,  517. 

Mattlson  v.  Childs,  5  C.  78. 

Bills  and  Notes,  120.  Execution,  8. 
Executors  and  Administrators,  71. 
Parties,  11.     Pleading,  15. 

Mattler  v.  Brind,  2  A.  439,  31  P.  348. 
Attachment,  30. 

Mau  V.  Morse,  3  A.  359,  33  P.  283. 
Negligence,  43,  59,  60. 

Maudlin  v.  Hanscombe,  12  C.  204,  20  P.  619. 
Fences,  4. 

Mauff  V.  People,  52  C.  562,  123  P.  101. 
Denver,  15,  29,  30.    Elections,  39. 

Maxwell  v.  Dell,  11  C.  415,  18  P.  561. 

Attachment,  36.    Frauds,  Statute  of,  3. 

Maxwell  Cattle  Co.  v.  Henderson,  12  A.  425, 
56  P.  67. 
Corporations,  179.    Payment,  6. 

May  V.  People,  8  C.  210,  6  P.  816. 

Courts,  27.  Homicide,  53,  111.  Trial, 
129. 

May  V.  People.  1  A.  157,  27  P.  1010. 
Municipal  Corporations,  171. 

Maydole  v.  Denver  ft  R.  G.  R.  Co.,  15  A.  449, 
62  P.  964. 
Master  and  Servant,  35,  69,  99.    Rail- 
roads, 29. 

Mayhew  v.  Smith,  42  C.  534,  95  P.  549. 

Appeal  and  Error,  76,  86,  439,  442,  492. 
Conspiracy,  4.  Execution,  31,  40. 
Trial,    66,    191. 

Mayn  v.  People,  56  C.  170,  136  P.  1016. 
Malicious  Mischief,  1. 

Mayo  V.  Wahlgreen,  9  A.  506,  50  P.  40. 

Evidence,  69.  Fraud,  6,  29.  Interest,  2. 
Principal  and  Agent,  58.  Words  and 
Phrases. 

Mayor  of  Aspen  v.    (See  Town  of  Aspen  v.) 

Mead  v.  Ph.  Zang  Brewing  Co.,  43  C.  1,  95 
P.  284. 
Negligence,  20.     Torts,  6. 

Meador  v.  Cullison,  52  C.  172,  120  P.  145. 

Chattel  Mortgages,  4,  14,  62.  Landlord 
and  Tenant,  13.  Tenancy  in  Common, 
10.  Trial,  98.  Trover  and  Conver- 
sion, 5,  22. 

Meagher  v.  Reed,  14  C.  335.  24  P.  681. 
Partnership,  90. 


Means  v.  Gotthelf,  31  C.  168,  71  P.  1117. 
Appeal  and  Error,  253,  269. 

Means  v.  Stow,  29  C.  80,  66  P.  881. 

Appeal  and  Error,  332.  Evidence,  15. 
Judges,  12. 

Means  v.  Stow,  31  C.  282,  73  P.  48. 
Appeal  and  Error,  268. 

Medano  Ditch  Co.  v.  Adams,  29  C.  317,  68  P. 
431. 

Appeal  and  Error,  294.  Parties,  36. 
Trial,  175.  Waters,  39,  40,  192,  218, 
220,  226,  227,  238. 

Medina  v.  Medina,  22  C.  146,  43  P.  1001. 
Divorce,  30.    Judgment,  166. 

Medina  v.  Phelps,  39  C.  92,  88  P.  848. 
Limitation  of  Actions,  54. 

Meeker  v.  Fairfield,  25  A.  187,  136  P.  471. 
Municipal  Corporations,  257. 

Meeker  v.  Post  Printing  ft  Publishing  Co.,  55 
C.  355,  135  P.  457. 

Appeal  and  Error,  347.  Libel  and  Slan- 
der, 8,  11,  16,  18  20,  22. 

Meiss  V.  Meiss,  16  A.  78,  63  P.  952. 
Divorce,  64. 

Melcher  v.  Beeler,  48  C.  233,  110  P.  181. 

Appeal  and  Error,  95,  129,  347.  Associa- 
tions, 1.  Evidence.  67.  Libel  and 
Slander,  7,  11,  17,  18,  20.  Trial,  94, 
125. 

Meldrum  v.  Bassler,  40  C.  506,  90  P.  1033. 
Appeal  and  Error,  223. 

Meldrum  v.  Henderson,  7  A.  256,  43  P.  148. 

Assignments  for  Benefit  of  Creditors,  7. 
Bills  and  Notes,  11.    Trusts,  37,  39. 

Meldrum  v.  Meldrum.  15  C.  478,  24  P.  1083. 

Divorce,  39.  Fraud,  16.  Husband  and 
Wife,  11. 

Mellor  V.  Valentine,  3  C.  255. 

Estoppel,  42.  Evidence,  39.  Mechanics' 
Liens,  18,  19,  45,  51. 

Mellor  V.  Valentine,  8  C.  260. 
Mechanics'  Liens,  31. 

Melsheimer  v.  Hommel,  15  C.  475,  24  P.  1079. 
Parties,  36.    Partnership.  22. 

Melsheimer  v.  Sullivan,  1  A.  22,  27  P.  17. 
Dogs,  1,  3. 

Melvin  v.  Latshaw,  2  C,  81. 

Justices  of  the  Peace,  18,  50. 
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MenUel  V.  WaU,  44  C.  169,  96  P.  966. 
Injunction,  7. 

MenUer  v:  Ellison,  7  A.  316,  43  P.  464. 
Aitaclunent,  26,  26,  28,  42,  62. 

Mercantile  Nat.  Bank  T.  Peabody,  18  A.  466, 
73  P.   61L 

Pledgee,  16. 

lienor  y.  Mercer,  27  C.  216,  60  P.  349. 
Courts,  165,  179. 

Mercer  v.  Mercer,  13  A.  237,  67  P.  760. 
DlTorce,  26,  31. 

Meroar  tf.  Mercer,  19  A.  61,  73  P.  662. 

Appeal  and  Error,  348.    Divorce,  46,  60, 

63,  65. 

Merchants'  Dispatch  ft  Transp.  Co.  y.  Corn- 
forth,  3  C,  280. 

Carriers,  6,  30.    Negligence,  9. 

Merchants'  Ins.  Co.  of  Newark,  N.  J.  v.  New 
Mexico  Lumber  Co.,  10  A.  223,  61  P.  174. 

Insurance,  33,  47,  68,  76. 

Merchants'  Nat  Bank  y.  McClelland,  9  C. 
608,  13  P.  723. 

Banks  and  Banking,  13.  Bills  and  Notes, 
87.  96.    Contracts,  38. 

Merchants'  Mut  Fire  Ins.  Co.  of  Colorado 
V.  Harris,  61  C.  95,  116  P.  143. 

Appeal  and  Error,  447.  Estoniel,  24. 
Insurance,  12,  21,  44,  68,  60.  Principal 
and  Agent,  72. 

Merchants'  State  Bank  y.  Porter,  20  C.  216, 
37  P.  960. 

Quieting  TiUe,  6. 

Mercure  v   Gibson,  25  A.  391,  138  P.  1019. 

Process,  27.  Quieting  Title,  16.  Taza- 
Uon,  174,  199. 

Mergen  v.  Denyer,  46  C.  386,  104  P.  399. 
Const Itutional  Law,  76. 

Merrin  v.  Lathan,  8  A.  263,  46  P.  624. 
Brokers,  8.    Principal  and  Agent,  62. 

Merrill  v.  Suffa,  42  C.  195,  93  P.  1099. 

Mandamus,  4,  36,  37,  38.  Pleading,  128, 
235. 

Merrlner  v,  Jeppson,  19  A.  218,  74  P.  341. 

Appeal  and  Error,  236,  249,  263,  254,  263, 
264 »  273.  Contracts,  181.  Master  and 
Servant,  15. 

Merrltt  v.  Hummer,  21  A.  568,  122  P.  816. 
Appeal  and  Error,  79,  95,  487.    Brokers, 


Fraud,  8.    Pleading,  166,  288. 
50. 


Wlt- 


Merwin    y.    Board    of    Com'rs    of    Boulder 
County,  29  C.  169,  67  P.  286. 

Constitutional  Law,  46,  99.  Counties, 
27,  91.  District  and  Prosecuting  At 
tomeys,  2,  8.  Mandamus,  17.  Offices, 
22.    SUtutee,  60,  92. 

Merwin  y.  Board  of  Com'rs  of  Boulder  Coun- 
ty, 29  C.  181,  67  P.  1129. 

(See  Merwin  y.  Com'rs,  29  C.  169,  67  P. 
286.) 

Mesa  County  y.    (See  under  Board  of  Cam*n 
of  Mesa  County  y.) 

Mesa  County  Nat  Bank  y.  Berry,  24  A.  487, 
136  P.  129. 

Attorney  and  Qient,  62.  Estoppel,  62. 
Sales,  30. 

Mesa  De  Mayo  Land  ft  Liye  Stock  Co.  y. 
Hoyt,  24  A.  279, 183  P.  471. 

Animals,  6.  Appeal  and  Error,  310,  314. 
Negligence,  27,  36,  62. 

Meskew  y.  Highlands,  9  A.  266,  47  P.  846. 
Intoxicating  Liquors,  2,  12. 

Messenger  y.  German  American  Ins.  Ca,  47 
C.  448,  107  P.  643. 

Appeal  and  £2rror,  77.  Contracts,  -97. 
Eyidence,  179.  Insurance,  23.  Words 
and  Phrases. 

Messenger  y.  Gk>rdon,  16  A.  429,  62  P.  969. 
Waters,  399,  400. 

Messenger  y.  Northcutt,  26  C.  627,  68  P.  1090. 
Pleading,   182. 

Messenger  y.  Woge,  20  A.  275,  78  P.  314. 

Appeal  and  Error,  77.  Eyidence,  167, 
158.  Pleading,  118,  121.  Sales,  20, 
68,  70.    Trial,  69. 

Metallic  Ctold  Min.  Co.  y.  Watson,  61  C.  278, 
117  P.  609. 

Jury,  19.  Master  and  Senrant,  64.  Neg- 
ligence, 60.    Pleading,  108.    Trial,  122. 

Metcalf  y.  Plsher,  2  A.  375,  31  P.  175. 
Taxation,  115. 

Metcalf  y.  People,  2  A.  262,  30  P.  39. 

Justices  of  the  Peace,  17.  Municipal 
Corporations,  46,  165. 

Metropolitan  Casualty  Ins.  Co.  y.  Bergheim, 
21  A.  627,  122  P.  812. 

Insurance,  24,  62. 

Met!  y.  People,  6  A.  67,  40  P.  61. 

Executors  and  Administrators,  34,  7L 
Parties,  10. 

Metsl^r  y.  Crebbin,  20  A.  404,  79  P.  301. 
Appeal  and  Error,  216,  22L 
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Metzler  v.  James,  9  C.  115,  10  P.  654. 
Appeal  and  Error,  165,  227. 


Metzler  y.  James,  12  C. 


19  P.  885. 


Action,  29.  Appeal  and  Error,  60.  Chat- 
tel Mortgages,  69,  72,  80.  Garnish- 
ment, 15.    Partnership,  49. 

Meyer  v.  Blnkleman,  5  C.  133. 
Exceptions,  Bill  of,  10,  24. 

Meyer  y.  Binkleman,  5  C.  262. 

Limitation  of  Actions,  51,  60.  Pleading, 
106,  277. 

Meyer  y.  Brophy,  15  C.  572,  25  P.  1090. 
Appeal  and  Error,  20. 


Meyer  y.  Holland,  2  A.  209, 
Appeal  and  Error,  216. 


P.  1135. 


Meyer  y.  Holland,  3  A.  536,  34  P.  482. 
Justices  of  the  Peace,  37,  56. 

Meyer  y.  lyes,  28  C.  461,  66  P.  627. 
Injunction,  3. 

Meyer  y.  White,  4  A.  342,  35  P.  879. 
Repleyin,  38. 

Meyer  y.  Wright,  24  A.  53, 131  P.  787. 

Appeal  and  Error,  382.  Corporations, 
82,  84.    Pleading,  147. 

Meyers  y.  Hart,  3  A.  392,  33  P.  647. 
Trial,  62,  168. 

Meylette  y.  Brennan,  20  C.  242,  38  P.  75. 
Frauds,  Statute  of,  11. 

Michael  y.  Mills,  22  C.  439,  45  P.  429. 

Appeal  and  Error,  216,  419.  Eyidence, 
64.  Mines  and  Minerals,  40,  107,  191. 
Pleading,  267.    Trial,  121. 

Michael  y.  Reeyes,  14  A.  460,  60  P.  577. 
Mechanics'  Ldens,  1,  10. 

Michael  y.  Tracy,  15  A.  312,  62  P.  1048. 

Appeal  and  Error,  450.  New  Trial,  40. 
Partnership,  31. 

Michigan  Fire  ft  Marine  Ins.  Co.  y.  Wich,  8 
A.  409,  46  P.  687. 

Appeal  and  Error,  216.  Estoppel,  5.  In- 
surance, 11,  12,  13.    Witnesses,  43,  81. 

Michigan  Stoye  Co.  y.  Pueblo  Hardware  Co. 
51  C.  160,  116  P.  340. 

Bailment,  2.  Contracts,  13.  Negligence, 
4,  58.  Partnership,  11.  SetOfT  and 
Counterclaim,  6,  13. 


Mlddelkamp  y.  Bessemer  Irrigating  Co.,  46 
C.  102,  103  P.  280. 

Eminent  Domain,  29.  Limitation  of  Ac- 
tions, 25,  68.  Ni^sance,  2,  3.  Waters^ 
395. 

Midland  Fuel  Co.  y.  Schuessler,  18  A.  386,  71 
P.  894. 

Attachment,  68,  69,  70.    Interest,  29. 

Milbum  y.  Haworth,  47  C.  593,  108  P.  155. 

Appeal  and  Error,  448.  Cancellation  of 
Instruments,  4,  6.  C<nporatlons,  57. 
Criminal  Law,  95.  Fraud,  2.  Wit- 
nesses, 34. 

Miles  y.  Mays,  15  C.  133,  25  P.  312. 

Factors,  4.    Principal  and  Agent,  28,  45. 

Milheim  y.  Baxter,  46  C.  155,  103  P.  376. 

Damages,  5,  31.  Landlord  and  Tenant, 
27,  34. 

MiUage  y.  Richards,  52  C.  512, 122  P.  788. 

Judgment,  125.     Process,  27,   37,  42. 
Quieting  Title,  20. 

MiUard  y.  Loser,  52  C.  205, 121  P.  156. 

Appeal  and  Error,  447.  Work;  and  Lap 
tM»r,  2. 

Millard  y.  Miller,  39  C.  103,  88  P.  845. 

Parties,  12.    Torts,  6,  7.  , 

Miller  y.  Blake,  6  C.  118. 
Parties,  84. 

Miller  y.  Board  of  Com'rsr  of  Weld  County, 
17  A.  120,  67  P.  347. 

Contracts,  5,  76.    Counties,  102. 

Miller  y.  Camp  Bird,  46  C.  569,  105  P.  1105. 
Master  and  Seryant,  20,  69,  85,  98,  100. 

Miller  y.  Claflin,  12  A.  192,  56  P.  201 
Venue,  17. 

Miller  y.  Colorado  Springs,  3  A.  309,  33  P. 

74. 

Municipal  Corporations,  186, 188. 

Miller  y.  Dayis,  52  C.  485,  122  P.  793. 
Contracts,  52,  53,  54. 

Miller  y.  De  Gralfenried,  43  C.  306,  95  P.  941. 
Coyenants,  11. 

MUler  y.  Edwards,  8  a  528,  9  P.  632. 
States,  15. 

Miller  y.  Electrical  Supply  ft  Construction 
Co.,  46  C.  221,  103  P.  290. 

Accord  and  Satisfaction,  2.  Partnership, 
86. 
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BllUer  V.  Girard,  3  A.  278,  33  P.  69. 
Mines  and  Minerals,  43. 

MiUer  v.  Godfrey,  1  A.  177,  27  P.  1016. 
Attachment,  6,  10,  68,  71. 

MiUer  y.  Graf,  14  A.  167,  59  P.  416. 

Appeal  and  Error,  383.  Justices  of  the 
Peace,  25.    Replevin,  12,  13,  24. 

MUler  y.  HaU,  14  A.  367,  60  P.  194. 

Forcible  Entry  and  Detainer,  7,  10,  14. 
Quieting  TiUe,  10. 

Miller  y.  Hallock,  9  C.  551,  13  P.  541. 
AcUon,  10,  14.    Pleading,  255. 

MiUer  y.  Hamley,  31  C.  495,  74  P.  980. 
Mines  and  Minerals,  103. 

MiUer  y.  Hider,  9  A.  50,  47  P.  406. 
Executors  and  Administrators,  6,  9. 

BfiUer  y.  Kinsel,  20  A.  346,  78  P.  1075. 

Appeal  and  Error,  434.  Evidence,  92. 
Justices  of  the  Peace,  56,  57.  Limita- 
tion of  Actions,  44,  66.    Parties,  36. 

Miller  y.  Mickel,  9  C.  331,  12  P.  240. 

Appeal  and  Error,  444.  Set-Oft  and 
Counterclaim,  17.     Trial,  59. 

MUler  y.  Murray,  17  C.  408,  30  P.  46. 
Corporations,  90,  93,  95,  96. 

Miller  y.  Ouray  Electric  Light  and  Power 
Co.,  18  A.  131,  70  P.  447. 

Counties,  21,  28.  Electricity,  3.  Negli- 
gence, 44. 

MiUer  y.  Owens,  55  C.  88,  133  P.  141. 
Judgment,  144. 

Miller  y.  People,  4  C.  182. 
Larceny,  L 

MUler  y.  People,  13  C.  166,  21  P.  1025. 
Receiving  Stolen  Goods,  1. 

Miller  v.  People,  22  C.  530,  45  P.  408. 

Conspiracy,  6.  Criminal  Law,  162.  False 
Pretenses,  1,  5. 

MUler  v.  People,  23  C.  95,  46  P.  IIL 

Appeal  and  Error,  120,  127.  Criminal 
Law,  56. 

MiUer  v.  Potoshinsky,  1  A.  32,  27  P.  17. 
Appeal  and  Error,  435. 

MUler  V.  Seybert,  4  C.  352. 
Judgment  RoU,  1. 


MiUer  v.  Slaght,  11  A.  358^  53  P.  509. 

Appeal  and  Error,  366.  Ccmtracts,  7, 
144,  164. 

MUler  v.  Sparks,  4  C.  303. 

Appeal  and  Error,  186.  Certiorari,  32L 
Forcible  Entry  and  Detainer,  14. 
Landlord  and  Tenant,  43. 

MiUer  v.  Staples,  3  A.  93,  32  P.  81. 
Master  and  Servant,  113. 

BliUer  v.  Taylor,  6  C.  41. 

Appeal  and  Error,  450.  £«stoppeI,  16. 
Mines  and  Biinerals,  89. 

MUler  v.  Thorpe,  4  A.  559,  36  P.  89L 

Appeal  and  Error,  54,  75,  208,  444. 
Pleading,  170,  171. 

MUler  v.  Weston,  25  A.  231,  138  P.  424. 

Courts,  68,  87,  93.  Perpetuities,  L  Venue; 
9,  13.    WUls,  29,  39,  44,  57,  59. 

MUler  v.  WiUiams,  27  C.  34,  59  P.  740. 

Alteration  of  Instruments  2.  Corpora- 
tions, 255.  Mortgages,  33,  39.  Plead- 
ing, 262. 

MUler  v.  Yockey,  49  C.  303,  112  P.  772. 

Alteration  of  Instruments,  2.  Appeal 
and  Error,  377.  Contracts,  137,  143. 
Pleading,  168. 

MUler,  People  ex  rel.,  v.  District  Court  of 
Second  Judicial  Dist,  33  C.  328,  80  P. 
888. 

(See  People  ex  rel.  MiUer  v.  District 
Court  of  Second  Judicial  Dist.) 

MiUett  v.  Earth,  18  C.  112,  31  P.  769. 
Brokers,  17,  26. 

MiUiman  v.  BfiUUnan,  45  C.  291,  101  P.  61 
Divorce,  21. 

MUls  y.  Angela,  1  C.  334. 

Appeal  and  Error^  54.  Equity,  29,  31 
Husband  and  Wife,  24. 

Mills  v.  Buttrick,  4  C.  58. 
Equity,  31. 

BfiUs  v.  Buttrick,  4  C.  123. 

Appeal  and  Error,  530.    Parties,  13. 

MUls  v.  Hart,  24  C.  505,  52  P.  680. 

Appeal  and  Error,  77.  Pleading,  214. 
Tenancy  in  Common,  7. 

BfUls  V.  Hobson,  10  C.  78,  13  P.  927. 
PubUc  Lands,  34. 

Mills  V.  Newell,  30  C.  377,  70  P.  406. 


States,  15. 
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Mills  y.  People  ex  rel.  Spragne,  30  C.  396, 
70  P.  692. 

Courts,  120. 

Milsap  v.  Peopla 

(See  Jones  v.  People.) 

Milsap  y.  Stone,  2  C.  137. 

Deeds,  10.  Ejectment,  12,  26.  Eyidence, 
26.  Landlord  and  Tenant,  3.  Posses- 
sion, 1,  3.    Witnesses,  12. 

Milton  T.  Denyer  ft  R.  G.  R.  Co.,  1  A.  307, 
29  P.  22. 

Carriers,  25,  30. 

Mine  ft  Smelter  Supply  Co.  y.  Kuenzel  Proc- 
ess Smelter  Co.,  56  C.  326,  138  P.  31. 

Mechanics'  Liens,  33,  34. 

Mineral  County  y.     (See  under  Board  of 
Com'rs  of  Mineral  County  y.) 

Mineral  Farm  Min.  Co.  y.  Barrick,  33  C.  410, 
80  P.  1055. 

68.    Mines  and  Min- 
Notice,    8.     Public 


Appeal  and  Error, 
erals,  179,  182. 
Lands,  53. 


Minich  V.  People,  8  C.  440,  9  P.  4. 

Criminal  Law,  46,  167,  179,  182,  183, 
256.  Jury,  28.  Trial,  129.  Witnesses, 
60. 

Minnesota  Canal  Supply  Ditch  ft  Reseryoir 
Co.  V.  Conine,  34  C.  475,  83  P.  628. 

Appeal  and  Error,  445,  447. 

Minor  y.  Loyell,  25  C.  249,  54  P.  623. 
Appeal  and  Error,  444. 

Minton  V.  Cheeyer,  12  C.  557.  21  P.  710. 
(See  Cheeyer  y.  Minton.) 

Miser  Qold  Min.  ft  Mill.  Co.  y.  Moody,  37  C. 
310,  86  P.  335. 

Contracts,  157.  Corporations,  13,  211. 
Deeds,  19,  50. 


Missouri  Pac  R.  Co.  y.  Atkinson, 
129  P.  566. 


A.  357, 


Highways,  6,  9,  15,  18.    Negligence,  84, 
59,  63.    Pleading,  60,  166,  181,  210. 

Missouri  Pac  R.  Co.  y.  Leib,  23  A.  364,  129 
P.  569. 

Infants,  14.    Negligence,  41. 

Mitdiell  y.  Arkell,  3  A.  253,  32  P.  720. 
Public  Lands,  35.     Taxation,  206. 

Mitchell  y.  Colorado  Milling  ft  Eleyator  Co., 
12  A.  277.  55  P.  736. 

Master  and  Seryant,  50. 

Mitchell  y.  Crowl,  57  C.  405,  140  P.  793. 
Execution,  79.    Fraud,  28.    Trial,  157. 


Mitchell  y.  Danielson,  38  C.  63,  89  P.  823. 

Appeal  and  Error.  382.  384.  Payment, 
19.    Taxation,  103. 

Mitchell  y.  Denyer,  33  C.  37,  78  P.  686. 

Dedication,  6.  10.  19.  Highways,  2. 
Municipal  Corporations.  200.  Quieting 
Title,  29.    Taxation,  186,  187. 

MitcheU  y.  Hughes,  3  A.  43,  32  P.  185. 
WiUs,  1,  22,  27. 

Mitchell  y.  Knott,  43  C.  135.  95  P.  335. 

Appeal  and  Error,  413.  414.  Pleading. 
110,  121,  226,  234.  Quieting  Title,  18, 
23.  24,  26,  31.    Taxation,  131,  200. 

MitcheU  y.  McNeal,  4  A.  36,  34  P.  840. 

Coyenants,  3.     Vendor  and   Purchaser, 


Mitchell  y.  Minnequa  Town  Co.,  41  C.  367, 
92  P.  678. 

Taxation,  212. 

Mitchell  y.  Mitchell,  31  C.  209,  72  P.  1054. 
Courts,  140. 

Mitchell  y.  MitcheU,  41  C.  72,  91  P.  1103. 

Appeal  and  Error,  442.  447.  457.  Can- 
ceUation  of  Instruments,  10, 12, 14. 

Mitchell  y.  Pearson,  34  C.  278,  82  P.  446. 

Abatement  and  Reyiyal.  3.  Appeal  and 
Error.  382,  404.  Pleading.  143.  Quiet- 
ing Title,  18.    Tender,  10. 

MitcheU  y.  Pearson,  34  C.  281,  82  P.  447. 

Action,  23.  Appeal  and  Error.  223. 
Quieting  Title,  1,  31.    Taxation,  153. 

Mitchell  y.  People,  24  C.  532,  52  P.  671. 
Rape,  4. 

Mitchell  y.  People.  24  C.  536,  52  P.  1132. 
(See  Mitchell  y.  People.  24  C.  532.  52  P. 
671.) 

Mitchell  y.  People,  53  C.  479.  128  P.  61. 
Criminal  Law,  213.  214. 

Mitchell  y.  Reed.  16  C.  109,  26  P.  342. 

Appeal  and  Error.  530.    Eyidence.  112. 

Mitchell  y.  Smith,  13  C.  170,  21  P.  1026. 
Courts.  187.    Repleyin.  3. 

MitcheU  y.  Titus,  33  C.  385.  80  P.  1042. 

Adyerse  Possession.  8,  9.  Pleading,  118. 
Quieting  Title.  7,  18,  23.  Taxation, 
158,  190. 

Mitchell  y.  Trowbridge,  47  C.  6,  105  P.  878. 
Quieting  Title.  5.    Taxation.  186. 
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BfltcheU  V.  Tupley,  48  C.  26,  108  P.  996. 


Appeal  and  Error,  468,  467. 
99. 


Judgment, 


Mitchell  V.  Voake,  1  A,  111,  27  P.  872. 
Appeal  and  Error,  324. 

Mitchell  V.  Wheeler,  20  A.  169,  77  P.  361. 

Ck)untle8,  46.     Extortion,  1.     Taxation. 
108. 

Mltannaga  v.  People,  64  C.  102,  129  P.  241. 

Criminal  Law,  81,  99.  142,  181.    Homl- 
dde.   108.     Jury,   12.     Witnesses,  34, 

Mock  V.  Chaney,  86  C.  60,  87  P.  638. 
Divorce,  72,  76. 

Modem  Brotherhood  of  America  r.  Lock,  22 
A.  409,  126  P.  666. 
Insurance,  103,  117,  126,  127.    Statutes, 

o9. 

Modem  Woodmen  v.  International  Trust  Co.. 
26  A.  26,  136  P.  806. 

Insurance,  11,  16.  23,  37,  108.    Principal 
and  Agent,  8,  74. 

Modoc  Gold  Min.  Co.  v.  Skiles,  13  A.  293,  67 

* .    JLVU. 

Principal  and  Agent,  44. 

Moffat  T.  Blue  River  Gold  Excavating  Co., 
33  C.  142,  80  P.  139. 

Appeal  and  Error,  349,  465,  460.    Mines 
and  Minerals,  106,  130,  141,  212. 

Moffat  V.  City  and  County  of  Denver.  67  C 
473,  143  P.  677. 

Eminent  Domain,  18.  Municipal  Cor- 
porations, 96,  96,  121,  122. 

M(^at  V.  Dickson,  3  C.  313. 

Motions,  9.    Pleading,  22. 
Moffat  V.  Williams,  6  A.  184,  36  P.  914. 

Pledges,  1,  14. 
Moffatt  V.  Coming,  14  C.  104,  24  P.  7. 

Accord  and  Satisfaction,  6.  Accounting, 
Action  for,  10.  Contracts,  98.  Evi- 
dence, 186.    Words  and  Phrases. 

Moffatt  V.  Tenney,  17  C.  189,  30  P.  348. 

Death.  21.  Master  and  Servant,  24. 
Negligence,  60.  Trial,  103,  104.  Wit- 
nesses, 62. 

Moffitt  V.  City  of  Pueblo,  66  C.  112,  133  P. 
764. 


Constitutional  Law,  89. 
porations,  61,  176. 


Municipal  Cor- 


Molfitt-West  Drug  Co.  v.  Lyneman,  10  A.  249. 
60  P.  736. 

Pleading,  219.    Principal  and  Agent,  46, 
47,  66,  67. 


Mogenson  v.  Zubler,  36  C.  236,  84  P.  981. 

Appeal  and  Error,  69,  97,  438.    Bridenee. 
160.     Judgment,  283.     Reference,  ll 

Mohr  V.  Barnes,  4  C.  860. 

BiUs    and    Notes,    168.      Payment,    16. 
Pleading,  244. 

Molandin  v.  Colorado  Cent  R.  Co.,  3  C.  173. 
Appeal  and  Error,  168,  203.    Courts,  122L 

MoUque  V.  Iowa  Gold  Min.  ft  BOIL  Co.,  18  A 

Master  and  Servant,  66. 

MoUie  Gibscm  ConsoL  Min.  A  MIU.   Col  v 
McNichols,  61  C.  64,  116  P.  104L 

Fixtures,  2,  7. 

MoUie  Gibson  Consolidated  Mining  &  IflU- 
ing  Co.  V.  Sharp,  23  C.  269,  47  P.  26«. 
Statutes,  47,  48,  122. 

MoUle  Gibson  Consolidated  Mining  ft  Min- 
ing Co.  V.  Sharp,  6  A.  321,  38  P.  860, 
Death,  4,  14,  2L 

MoUie  Gibson  Consol.  Min.  ft  MilL  Co    v 
Summers,  6  A.  328,  38  P.  863.  " 

(See  Mollie  Gibson  ConsoL  Min.  ft  MUL 
Co.  V.  Sharp,  6  A.  321,  38  P.  850.) 

Mollie  Gibson  Consol.  Min.  ft  Mill    Cou  ▼ 
Summers,  23  C.  263,  47  P.  1097. 

(See  Mollie  Gibson  Consol.  Min.  ft  MilL 
Co.  V.  Sharp,  23  C.  269,  47  P.  266.) 

Monarch  Mining  ft  Development  Co.  v.  De 
Voe,  36  C.  270,  86  P.  633. 

^^\   *5^    Servant,    71,    92,    97,   lOL 
Trial,  79. 

Monash  v.  Rhodes,  26  C.  321,  67  P.  728. 
Appeal  and  Error,  834. 

Monash  v.  Rhodes,  27  C.  236,  60  P.  569. 
Denver,  36. 

Monash  v.  Rhodes,  11  A.  404,  63  P.  236. 
States,  20. 

Moncrieff  v.  Hare,  38  C.  221,  87  P.  1082. 
Mortgages,  31,  99. 

Money  v.  McCauley,  44  C.  272,  98  P.  L 
Schools,  9. 

Monson  v.  Gillett,  61  C.  147,  116  P.  1056. 
Taxation,  174. 

Montclair  v. 
Clair  V.) 

Monteith  v.  Union  Pac.  D.  ft  G.  Ry.  Co..  1$ 
A.  421.  58  P.  338. 

Appeal  and  Error,  26,  280,  426. 


(See  under  Town  of  Mont- 
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Montelios  y.  Atherton,  6  C.  224. 

Action,  6.  Damages,  31.  Estoppel,  16. 
Eyldence,  29,  166,  187.  Tender,  6. 
Trial,  81,  101. 

Monte  Vista  Canal  Co.  y.  Centennial  Irri- 
gating Ditch  Co.,  22  A.  364,  123  P.  831. 

Courts,  131.    Waters,  19,  20,  70,  97. 

Monte  Vista  Canal  Co.  y.  Centennial  Irri- 
gating Ditch  Co.,  24  A.  496,  135  P.  981. 

Eyidence,  1.  Waters,  108,  110,  112, 
113,  116,  118. 

Monte  Vista  Canal  Co.  y.  San  Luis  Val.  Irr. 
Land  Co.,  22  A.  376,  123  P.  835. 

Courts,  134. 

Monte  Vista  Land  Co.  y.  San  Luis  Valley 
Irrigated  Land  Co.,  25  A.  230,  136  P.  553. 

Judgment,  187. 

Montezuma  Cattle  Co.  y.  Dake,  16  A.  139, 
63  P.  1058. 

Judgment,  192,  194^ 

Montezuma  County  y.     (See  under  Board 
of  Com'rs  of  Montezuma  County  y.) 

Montezuma  Val.  Irr.  Dist.  y.  Johnson,  54  C. 
400,  131  P.  265. 

(Goyemed  by  Montezuma  Valley  Irr. 
Dist  y.  Longenbaugh,  54  C.  391,  131 
P.  262.) 

Montezuma  Val.  Irr.  Dist  y.  Longenbaugh, 
54  C.  391,  131  P.  262. 

Estoppel,  22,  35.    Statutes,  124.    Waters, 


Montezuma  Valley  Water-Supply  Co.  y.  Bell, 
20  C.  175,  36  P.  1102. 

Taxation,  109. 

Montgomery  y.  Colorado  Springs  ft  I.  R.  Co., 
50  C.  210,  114  P.  659. 

Appeal  and  Error,  496.  Carriers,  61. 
Courts,  42,  51.  Negligence,  82,  37. 
Trial,  107,  120. 

Montgomery  y.  Whitehead,  40  C.  320,  90  P. 
609. 

Assignments,  22.  Corporations,  65,  114. 
240.    Garnishment  26,  27. 

Monti  y.  Bishop,  3  C.  605. 

Appeal  and  Error,  47,  336.  Equity,  81. 
Judgment,  163. 

Montrose  y.     (See  under  Town  of  Montrose 
y.) 

Montrose  Canal  Co.  y.  Loutsenhizer  Ditch 
Co.,  23  C.  233,  48  P.  532. 

Waters,  43,  193,  205,  223. 

Montrose  Hardware  Co.  y.  Montrose  Iny.  Co., 
10  A.  161,  50  P.  204. 

Contracts,  9.    Mortgages,  27. 


Montrozona  Ctold  Min.  Co.  y.  Thatcher,  19  A. 
371,  76  P.  596. 

Mines  and  Minerals,  254,  256,  267. 

Moodie  y.  Alkire,  46  C.  432,  104  P.  1047. 
Corporations,  148.     Trial,  184. 

Moon  Anchor  Gold  Min.  Co.  y.  Board  of 
Com'rs  of  Teller  County,  32  C.  834,  76  P. 
364. 

(See  Pilgrim  Consol.  Min.  Co.  y.  Board 
of  CJom'rs  of  Teller  County.) 

Moon  Anchor  Ctold  Min.  Co.  y.  Board  of 
Ctem'rs  of  Teller  County,  20  A.  317,  78  P. 
1114. 

(See  Pilgrim  Consol.  Min.  Co.  y.  Board 
of  Com'rs  of  Teller  County.) 

Mooney  y.  People,  7  C.  218,  3  P.  235. 
Jury,  25,  28. 

Moore  y.  Allen,  26  C.  197,  57  P.  698. 

Bona  Fide  Purchaser,  12.    Frauds,  Stat- 
ute of,  1.    Names,  4^ 

Moore  y.  Andrews,  34  C.  67,  81  P.  248. 

Appeal  and  Error,  145.    Exceptions,  Bill 
ot  14. 

Moore  y.  First  Nat  Bank,  38  C.  336,  88  P. 
385. 

Bills  and  Notes,  60.    Contracts,  107. 

Moore  y.  Ingram,  46  C.  204, 102  P.  1070. 
Executors  and  Administrators,  79. 

Moore  y.  Ironstone  Ditch  Co.,  57  C.  47,  140 
P.  183. 

Waters,  116,  120. 

Moore  y.  People,  26  C.  213,  57  P.  857. 
Homicide,  14,  54,  56,  111,  113. 

Moore  y.  People,  31  C.  336,  73  P.  30. 

Ck)nspiracy,  10,  15.    Criminal  Law,  117, 
286. 

Moore  y.  Vickers,  3  A.  443,  34  P.  257. 

Assignments,  16.  Eyidence,  163.  Parties, 
33,  36.    Release^  2. 

Moorhead  y.  Erie  Min.  ft  Mill.  Co.,  43  C.  408, 
96  P.  253. 

Judgment,  188.    Mines  and  Minerals,  40. 
116,  118.    Pleading,  243.    Trial,  16. 

Mora  y.  People,  19  C.  255,  36  P.  179. 

Appeal  and  Error,  82.     Criminal  Law, 
80,  92,  190,  303.    Homicide,  63,  117. 

Morefield  y.  Koehn,  53  C.  867,  127  P.  234. 

Appeal  and  Error,  411.    CJertiorari,  25, 
28.    Trial,  4. 

Morey  y.  Haryey,  18  C.  40,  31  P.  719. 

Appeal   and   Error,   492.     Brokers,   32. 
Pleading,  46. 
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Morey  v.  Lett,  18  C.  128,  31  P.  857. 
Parties.  17. 

Morgan,  In  re,  26  C.  415,  58  P.  1071. 

Constitutional  Law,  48,  56.    Maxims,  1. 

Morgan  v.  City  of  Denver,  14  A.  147,  59  P. 
619. 

Denver,  22.  Municipal  Corporations, 
69.    Officers,  16. 

Morgan  v.  Dod,  3  C.  551. 

Equity,  3.  Interest,  18.  Maxims,  1. 
Pledges,  1,  7,  12,  14.    Usury,  2. 

Morgan  v.  Hedges,  4  C.  526;  5  C.  50. 

Appeal  and  Error,  433,  434.  Replevin, 
4.    Tenancy  in  Common,  18. 

Morgan  v.  Hendrie  Bros,  ft  Bolthoff,  34  C. 
25,  81  P.  700. 

Sales,  86. 

Morgan  v.  King,  27  C.  539,  63  P.  416. 

Abatement  and  Revival,  8,  17.  Appeal 
and  Error,  347.  Banks  and  Banking, 
7,  52.  Bona  Fide  Purchaser,  8.  Cor- 
porations, 95,  96,  104,  143,  147.  Exec- 
utors  and  Administrators,  64.  Limi- 
tation of  Actions,  15,  33.  Pleading, 
187,  267. 

Morgan  v.  Pueblo  &  A.  V.  R.  Co.,  6  C.  478. 
Taxation,  100,  223. 

Morgan  Brokerage  Co.  v.  Shemwell,  16  A. 
185,  64  P.  379. 

(See  John  O.  Morgan  Brokerage  Co.  v. 
Shemwell.) 

Morganthau  v.  King,  15  C.  413,  24  P.  1048. 

Appeal  and  Error,  440.  Set-Off  and 
Counterclaim,  17. 

Morgenson  v.  Middlesex  Mining  ft  Milling 
Co..  11  C.  176,  17  P.  513. 

Exceptions,  Bill  of,  27.    Mines  and  Min- 
erals, 114,  234. 

Morrell  v.  Perrier,  7  C.  22,  1  P.  94. 
Limitation  of  Actions,  46,  68. 

Worrell  Hardware  Co.  v.  Princess  Gold  Min. 
Co.,  16  A  54,  63  P.  807. 

Appeal  and  Error,  35,  426.  Judgment, 
63,  122,  137.    Mechanics'  Liens,  20. 

Morris  v.  Board  of  Com'rs  of  Adams  County, 
25  A  416,  139  P.  582. 

Counties,  29,  39,  48,  86. 

Morris  v.  Colorado  Midland  R.  Co.,  48  C. 
147,  109  P.  430. 

Elections,  1. 

Morris  v.  Everly,  19  C.  529,  36  P.  150. 
Attachment,  6,  83.    Trial,  49. 


Morris  v.  Fraker,  5  C.  425. 

Common  Law,  3.    Evidence,  6.    Fences. 
2. 

Morris  v.  Hanson,  2  A.  154,  30  P.  139. 
Replevin,  14. 

Morris  v.  People,  23  C.  465,  48  P.  634. 
Courts,  144. 

Morris  v.  People,  53  C.  562,  127  P.  940. 

(See  Thrush  v.  People,  53  C.  644,  127  P. 
937.) 

Morris  v.  Pec^le,  4  A.  136,  35  P.  188. 
False  Pretenses,  2.    Statutes,  92,  110. 

Morris  v.  People,  5  A.  138,  38  P.  78. 
Criminal  Law,  233. 

Morris  v.  People,  8  A.  375,  46  P.  691. 

Estoppel,  48.  Justices  of  the  Peace,  t 
3,  9.    Officers,  8. 

Morris  v.  St  Louis  Nat  Bank,  17  C.  23L  » 
P.  802. 

Adverse  Possession,  9,  14,  16.  Clood  on 
TiUe,  2.  Maxims,  1.  Quieting  Title, 
16.  TaxaUon,  129,  131,  144,  150,  1«» 
204. 

Morris  v.  Wilson,  39  C.  464,  90  P.  845. 

Appeal  and  Error,  267.    Cancellatioii  of 
Instruments,  12,  13.    Pleading,  247. 

Morrison  v.  Bartholomew.   9   A.    27,  47  P. 
410. 

Appeal  and  Error,  448. 

Morsch  V.  Lessig,  45  C.  168,  100  P.  43L 

Bailment,  13.  Principal  and  Agent  U. 
Sales,  29.    Trial,  122. 

Morse  v.  Budlong,  5  A.  147,  38  P.  59. 

Appeal  and  Error,  425.    Stipulati<»8,  t 
Morse  v.  Clark,  10  C.  216,  14  P.  327. 

Executors  and  Administrators,  35.  Ua- 
itaticm  of  Actions,  41. 

Morse  v.  Morrison,  16  A.  449,  66  P.  169. 

Chattel  Mortgages,  16,  47,  67.  Landkrt 
and  Tenant,  49. 

Morse  v.  People,  43  C.  118,  95  P.  285. 
Courte,  10.  17,  71.    Criminal  Law,  17. 

Mortgage  Trust  Co.  of  Pennsylvania  v.  El- 
liott, 19  C.  394,  35  P.  914. 

Appeal  and  Error,  12,  145,  168. 

Mortgage  Trust  Co.  of  Pennsylvania  v.  El- 
liott, 36  C.  238,  84  P.  980. 

Appeal  and  Error,  61,  96.    Evidence,  81 
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Mortgage  Trust  Co.  of  Pennsylvania  v.  Redd, 
38  C.  458,  SS  P.  473. 

Appeal  and  Error,  14,  389,  406.  Courts, 
75.  Guardian  and  Ward,  5.  Judg- 
ment, 168,  170,  175.     Mortgages,  100. 

Morton  v.  Laesch,  52  C.  541,  125  P.  498. 

Appeal  and  Error,  249,  447,  509.  Ten- 
ancy in  Common,  9,  17. 

Morton  v.  Morton,  16  C.  358,  27  P.  718. 

Divorce,  12,  22.  Judgment,  35,  51. 
Pleading,  62.     Process,  27,  35. 

Mosca  Mining  ft  Elevator  Co.  v.  Murto,  18 
A.  437.  72  P.  287. 

Mortgages,  73,  78. 

Mosca  Milling  &  Elevator  Co.  v.  Rhodes,  38 
C.  350,  88  P.  468. 

Appeal  and  Error,  244. 

Mosca  Town  Co.  v.  Wellington,  39  C.  326,  89 
P.  783. 

Appeal  and  Error,  468.  Fixtures,  2,  7. 
Judgment,  229.    Reversions,  1. 

Mosconi  V.  Burchinell,  7  A.  435,  43  P.  912. 

Appeal  and  Error,  509.  Assignments  for 
Benefit  of  Creditors,  20. 

Mosher  v.  Sinnott,  20  A.  454,  79  P.  742. 

Corporations,  142,  147,  189. 197.  Equity, 
18. 

Mosier  v.  Kershow,  16  A.  453,  66  P.  449. 
Evidence,  169.    Pleading,  249. 

Mossman  v.  Ft  Collins,  40  C.  270,  90  P.  605. 
Disorderly  Houses,  1,  9. 

Mott  V.  Baxter,  13  A.  63,  56  P.  192. 

Appeal  and  Error,  440,  493.  Master  and 
Servant,  13. 

Mott  V.  Baxter.  29  C.  418.  68  P.  220. 
Evidence,  41.    Pleading,  84. 

Mott  V.  Scott.  35  C.  68.  83  P.  779. 

Animals,  8.  Bailment,  9.  Pleading,  247. 
Trespass,  7,  9. 

Mottschall  V.   Mottschall,   31  C.   260.  72  P. 
1053. 

Divorce.  12. 
Mouat  V.  Hildebrand.  15  C.  382.  24  P.  1042. 
Appeal    ^d    Error.    440.      Release.    3. 
Trial.  32. 

Mouat  V.  Wood.  22  C.  404.  45  P.  389. 

Appeal  and  Error,  237.  Estoppel,  45. 
Trover  and  Conversion,  11. 

Mouat  V.  Wood.  4  A.  118,  35  P.  58. 

Appeal  and  Error,  479.  Evidence,  38. 
Trial,  43.    Trover  and  Conversion,  16. 


Mouat  Lumber  Co.  v.  City  of  Denver,  21  C. 
1,  40  P.  237. 

Dedication,  8,  11.  Highways,  1.  Munici- 
pal Corporations,  201. 

Mouat  Lumber  Co.  v.  Oilpin,  4  A.  534,  36  P. 
892. 

Mechanics'  Liens,  1.    Statutes,  92,  100. 

Mouat  Lumber  Co.  v.  Wilmore,  15  C.  136, 
25  P.  556. 

Evidence,  63.    Negligence,  12,  21. 

Mouat  Lumber  ft  Investment  Co.  v.  Free- 
man, 7  A.  152,  42  P.  1040. 

Mechanics'  Liens,  36,  67,  68.  Stipula- 
tions, 2. 

Moulton  V.  McLean,  5  A.  454,  39  P.  78. 

Banks  and  Banking,  25.  Bonds,  2. 
Counties,  43,  67.  Indemnity,  3.  Of- 
ficers, 29.    Parties,  4. 

Mountain  Supply  Ditch  Co.  v.  Undekugel, 
24  A.  100,  131  P.  789. 

Appeal  and  Error,  463.  Pleading,  137, 
265,  269.    Waters,  254,  293. 

Mountain  Water  Works  Const.  Co.  v.  Holme, 
49  C.  412,  113  P.  501. 

Abandonment,  1.  Contracts,  58.  Cor- 
porations, 26,  29,  34.  35,  38.  42.  71.  87, 
142.  169.  Costs.  4.  Dismissal  and 
Nonsuit.  18.  Equity.  41.  Limitation 
of  Actions,  19,  56.     Waters.  366. 

Mount  Lincoln  Coal  Co.  v.  Lane,  23  C.  121, 
46  P.  632. 

Attachment,  83.     Sales,  73. 

Mt   Rosa  Mining,   Milling  ft  Land   Co.   v. 
Palmer,  26  C.  56.  56  P.  176. 

Appeal  and  Error.  266.  Mines  and  Min- 
erals. 46,  134,  238. 

Mt.  Wilson  Gold  ft  Silver  Min.  Co.,  v.  Bur- 
bridge,  11  A.  487.  53  P.  826. 

Appeal  and  Error,  110.  Corporations, 
195.     Work  and   Labor.   10. 

Mountz  V.  Apt,  51  C.  491.  119  P.  150. 

Appeal  and  Error.  55,  458.  478.  Contin- 
uance. 15.  23.  Evidence.  20.  Trial, 
125. 

Mow  V.  People,  31  C.  351,  72  P.  1069. 

Criminal  Law.  281.  290.  291.  Evidence. 
136.    Homicide,  11.  12,  74.  103. 

Mowbray  v.  Denver  ft  R.  G.  R.  Co.,  2  A  128, 
29  P.  1016. 

Appeal  and  Error.  22.  323. 

Moyer.  In  re,  35  C.  154.  91  P.  738. 
Habeas  Corpus,  11,  21. 
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Moyer,  In  re,  35  C.  169»  85  P.  190. 

Constitutional  Law,  41,  45,  53.  Habeas 
Ck)rpa8,  5,  16. 

Moyle  y.  Bullene,  7  A.  808,  44  P.  69. 

Mines  and  Minerals,  4,  7,  10,  68.  Plead- 
ing, 116. 

Moyle  y.  Hocking,  10  A.  446,  51  P.  533. 

Appeal  and  Error,  445.  Bvidence,  221. 
Master  and  Servant,  15. 

Moynahan  v.  People,  3  C.  367. 

Indictment  and  Information,  3,  26. 

Moynahan  y.  Perkins,  36  C.  481,  85  P.  1132. 

Appeal  and  Error,  104,  476,  479.  Attor- 
ney and  Client,  91.  Evidence,  91,  133. 
Witnesses,  43. 

Moynahan  y.  Perkins,  17  A  450,  68  P.  1062. 
Appeal  and  Error,  283. 

Moynahan  y.  Prentiss,  10  A.  295,  51  P.  94. 

Evidence,  63.  Fraud,  2.  Partnership, 
34.    Trover  and  Conversion,  15. 

Mueller  v.  Kelly.  8  A.  527,  47  P.  72. 
Appeal  and  Error,  337,  558,  563. 

Mueller  v.  People,  24  C.  251,  48  P.  965. 
Intoxicating  Liquors,  2,  3. 

Muir  V.  Pratt,  18  A.  363,  71  P.  896. 

Appeal  and  Error,  60.  Vendor  and  Pur- 
chaser, 22. 

Mulford  V.  Central  Life  Assur.  Soa,  25  A. 
527,  139  P.  1044. 

Appeal  and  Error,  509.    Contracts,  174. 

Mulford  V.  Rowland,  45  C.  172,  100  P.  603. 

Appeal  and  Error,  62.  Deeds,  9.  Pow- 
ers, 2,  6.  Quieting  Title,  6.  Vendor 
and   Purchaser,   40,   42. 

Mulford  V.  Torrey  Exploraticm  Co.,  45  C.  81, 
100  P.  596. 

Action,  6.  Contracts,  53,  159.  Corpora- 
tions, 25.  30,  32,  178,  183,  202.  Evi- 
dence, 170.  Frauds,  Statute  of,  16. 
Principal  and  Agent,  67. 

Mullen  V.  Bromley,  21  A.  399,  122  P.  66. 

Adverse  Possession.  7.  Courts,  3.  Rail- 
roads, 5.    Receivers,  18,  19. 

Mullen  V.  McKim,  22  C.  468,  45  P.  416. 

Appeal  and  Error,  77.  Limitation  of 
Actions,  52.  Pleading,  116.  Specific 
Performance,  40.  Trusts,  18.  Wit- 
nesses, 81. 

Mullen  V.  Western  Union  Beef  Co.,  9  A.  497, 
49  P.  425. 

Animals,  6. 


Mullen  V.  Wine,  9  C.  167,  11  P.  54. 

Appeal  and  Error,  373.     Judgment,  41 
Pleading,  176,  231. 

Muller  Mercantile  Co.  v.  People,  55  C  433, 
135  P.  764. 


Appeal   and   Error,   281. 
Liquors,  29. 


Intazteatfaig 


Mulligan  V.  Colorado  Fuel  ft  Iron  Co.,  20  A 
198,  77  P.  977. 

Master  and  Servant,  52,  99. 

Mulligan  v.  Smith,  32  C.  404,  76  P.  1063. 

Appeal  and  Error.  90,  91,  175,  179,  27i 
416.  465.  468.  Attorney  and  Clieat. 
82,  89.  90.  Contracts,  58,  67,  76.  171. 
178,  179.  Evidence.  42.  Interest.  2S. 
Judgment,  247,  254.  257.  PleadiB& 
233,  249,  259,  261.  Trial,  50.  Wl^ 
nesses,  47. 

Mulligan  V.  Smith,  13  A.  231,  57  P.  73L 
Bills  and  Notes,  46,  127,  131,  154. 

Mullin  V.  People,  15  C.  437,  24  P.  880. 
Contempt,  23. 

Mullins  V.  OiUigan,  12  A.  13,  54  P.  1106. 

Appeal  and  Error,  440.  Partnership.  11, 
80.    Pleading.  166. 

Mulnix  V.  Mutual  Ben.  Life  Ins.  Co.,  23  C 
71,  46  P.  123. 

Constitutional  Law,  21.  Contracts.  5€. 
Officers,  25.  31.  States,  15,  19.  25.  % 
27. 

Mulnix  V.  Mutual  Ben.  Life  Ins.  Co.,  23  C 
81,  46  P.  127. 

^States,  41. 

Mulnix  V.  Mutual  Ben.  Life  Ins.  Co.,  23  C 
85,  46  P.  1114. 

(See  Mulnix  v.  Mutual  Ben.  Life  Ihb. 
Co.,  23  C.  71,  46  P.  123.) 

Mulnix  y.  Spratlin,  10  A  390,  50  P.  1078. 
Attachment,  17.    Bills  and  Notes.  75. 

Mulnix  V.  Stuart,  7  A.  510,  44  P.  779. 
(See  Nance  v.  Stuart) 

Mulock  V.  Wilson,  19  C.  296,  35  P.  532. 

Appeal  and  Error,  67.  402.  Courts.  8. 
EiXecution.  7.  Fraudulent  Convey- 
ances, 39,  45.  Partnership,  45.  Plet^ 
ing,  268. 

Mulqueen  v.  Lanning,  53  C.  146,  124  P.  677. 

Appeal  and  Error.  103.  Quieting  Title. 
7.    Taxation,  139,  182. 

Mulvany  v.  Gross,  1  A.  112,  27  P.  878. 

Evidence,   131.    Frauds,   Statute  of,  4. 
Mumford  v.  Harris,  8  A.  51,  44  P.  772. 

(Chattel  Mortgages,  16,  29. 
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Mumford  v.  Wright,  12  A.  214,  55  P.  744. 

Assignments,  5,  6.  Assumpsit,  Action  of, 
3,  8. 

Mund  y.  Rehaume,  51  C.  129,  117  P.  159. 

Appeal  and  Error,  216,  303.  Bastards, 
2.  Exceptions,  Bill  of,  8.  Insurance, 
104,  117,  118. 

Munn  V.  Corbin,  24  C.  381,  51  P.  1002. 
Courts,  155. 

Munn  V.  Corbin,  8  A.  113,  44  P.  783. 
Denver,  33.    Food,  2,  3.    Health,  1. 

Munro  v.  King,  3  C.  238. 

Bills  and  Notes,  133,  160.    Pleading,  7. 

Munson  v.  Colorado  Springs,  35  C.  506,  84 
P.  683. 

Licenses,  4.  Municipal  Corporations,  51, 
177. 

Munson  v.  Keim,  53  C.  576,  127  P.  1026. 
Cloud  on  Title,  3.    Taxation,  194. 

Munson  y.  Marks,  52  C.  553,  124  P.  187. 

Cloud  on  Title,  3.  Limitation  of  Actions, 
8. 

Munson  y.  Pawnee  Cattie  Co.,  53  C.  337,  126 
P.  275. 

Judgment,  173,  280.  Process,  35.  Sher- 
iffs and  Constables,  18. 

Muntzing  y.  Harwood,  25  A.  292,  137  P.  71. 

Appeal  and  Error,  314.  Eyidence,  88. 
Quieting  Title,  7,  9,  29. 

Muntzing  y.  Newson,  22  A.  446,  125  P.  130. 
Eyidence,  3.     Mortgages,  60. 

Murdock  y.  Townsend,  1  C.  33. 
Appeal  and  Error,  538. 

Murley  y.  Ennis,  2  C.  300. 

Assumpsit,  Action  of,  3.  Eyidence,  113. 
Frauds,  Statute  of,  10.  Mines  and 
Minerals,  11,  45,  102,  239,  263,  270. 
Pleading,  256.     Tenancy  in  Common, 


Murphy  y.  Cobb,  5  C.  281. 
Ejectment,  12.    Trial,  75. 

Murphy  y.  Cunningham,  1  C.  467. 

Costs,  35.  Exceptions,  Bill  of,  13,  27. 
Trial,  184. 

Murphy  y.  Gumaer,  12  A.  472,  55  P.  951. 

Banks  and  Banking,  6,  11,  24.  Bills 
and  Notes,  32,  88,  154,  163,  172.  Prin- 
cipal and  Agent,  5,  6,  40.    Trial,  120. 

Murphy  y.  Gumaer,  18  A.  183,  70  P.  800. 
Estoppel,  9. 


Murphy  y.  Hobbs,  7  C.  541,  5  P.  119. 

Damages,  21.  Malicious  Prosecution,  5, 
8. 

Murphy  y.  Hobbs,  8  C.  17,  6  P.  637. 
Troyer  and  Conversion,  1,  10. 

Murphy  y.  Hobbs,  8  C.  130,  11  P.  65. 

Appeal  and  Error,  355.  Eyidence,  90. 
Pleading,  243. 

Murphy  y.  People,  3  C.  147. 

Contracts,  59.    Costs,  46,  47. 

Murphy  y.  People,  9  C.  435,  13  P.  528. 

Criminal  Law,  290.  Homicide,  47,  50, 
51,  105,  113.    Trial,  55. 

Murray  y.  AuU,  47  C.  542,  107  P.  1068,  1120. 
Gaming,  4.    Money  Received,  1. 

Murray   y.   Board    of  Com'rs   of   Montrose 
County,  28  C.  427,  66  P.  26. 

Taxation,  35,  42. 

Murray  y.  Denver  &  R.  G.  R.  Co.,  11  C.  124, 
17  P.  484. 

Master  and  Servant,  93.     Trial,  69. 

Murray  v.  Ginsberg,  10  A.  63,  48  P.  968. 

Appeal  and  Error,  75,  402.  Attachment, 
101. 

Murray  v.  Hobson,  10  C.  66,  13  P.  921. 

Appeal  and  Error,  82.  Deeds,  8,  41,  51. 
Equity,  31.  Evidence,  81.  Public 
Lands,  38,  40.    Statutes,  66,  92,  97. 

Murray  v.  Marshall,  9  C.  482,  13  P.  589. 
Innkeepers,  4,  5. 

Murray  v.  People,  49  C.  109,  111  P.  711. 
Bail,  4,  5.    Bonds,  6.    Names,  4. 

Murray  v  Trinidad  Nat.  Bank,  5  A.  359,  38 
P.  615. 

Animals,  1. 

Murto  v.  King,  28  C.  357,  64  P.  184. 
Courts,  134. 

Murto  v.  Lemon,  19  A.  313,  76  P.  541. 
Appeal  and  Error,  4,  47,  318. 

Murto  v.  Lemon,  19  A.  314,  75  P.  160. 

Appeal  and  Error,  495.  Bills  and  Notes, 
58,  153,  158.  Equity,  26.  Limitation 
of  Actions,  10,  14.  Mortgages,  51,  56, 
87,  88,  96,  97.  Vendor  and  Purchaser, 
37. 

Mussetter  v.  Timmerman,  11  C.  201,  17  P. 
504. 

Accounting,  Action  for,  9.    Estoppel,  35. 
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Mustang  Resenroir^   Canal   ft  Land  Ca  y. 
Hissman,  49  C.  308,  112  P.  800. 

Damages,  27,  56,  66.  Evidence,  42. 
Trial,  126.     Waters,  398. 

Mutual  Ben.  Ass'n  v.  Nancarrow,  18  A.  274, 
71  P.  423. 

Insurance,  68,  89,  91. 

Mutual  Life  Ins.  Co.  y.  Good,  25  A.  204,  136 
P.  821. 

Appeal  and  Error,  373.  Eyidence,  120, 
186.  Insurance,  96.  Parent  and  Child, 
1.    Trial,  21. 

Mutual  Life  Ins.  Co.  of  New  York  y.  Hager- 
man,  19  A.  33,  72  P.  889. 

Estoppel,  14.    Insurance,  35. 

Mutual  Life  Ins.  Co.  y.  Lowther,  22  A.  622, 
126  P.  882. 

Insurance,  79,  109. 

Mutual  Life  Ins.  Co.,  of  New  York  y.  Lewis, 
13  A.  628,  68  P.  787. 

Insurance,  6,  9. 

Mutual  Life  Ins.  Co.  y.  Reid,  21  A.  143,  121 
P.  132. 

Insurance,  18,  90. 

Mutzenburg  y.  McGowan,  10  A  486,  51  P. 
623. 

Continuance,  14.  Exceptions,  Bill  of,  30. 
Pleading,  95. 

Myers  y.  Bowen,  3  A.  637,  34  P.  586. 
Sales,  62,  79. 

N 

Nachtrieb  y.  Stoner,  1  C.  423. 

Attachment,  28,  34,  106.  Damages,  40. 
Pledges,  12.    Trespass,  5. 

Nance  y.  People,  25  C.  262,  64  P.  631. 

Abatement  and  Reyiyal,  13.  Attorney 
General,  1.  Mandamus,  39,  42,  47. 
Pleading,  167.    States,  39. 

Nance  y.  Stuart,  7  A.  610,  44  P.  779. 
Appropriaticm,  13,  14. 

Nance  y.  Stuart,  12  A.  125,  64  P.  867. 

Appeal  and  Error,  428.  Appropriation, 
13.    States,  43. 

Napier  y.  Glenwood  Light  ft  Water  Co.,  49 
C.  208,  112  P.  323. 
Appeal  and  Error,  324.    Waters,  204. 

Nash  y.  School  Board  No.  3,  Clear  Creek 
County,  49  C.  556,  113  P.  1003. 

Contracts,  13.    Schools,  24. 


Nashotah  Mines  Ca  y.  Dyer,  21 
P.  60. 

Damages,  32. 
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Nathan  y.  Crouse,  24  A.  32,  131  P.  287. 

Landlord  and  Tenant,  42.  Pleading,  270. 
Trial,  76.    Use  and  Occapation,  2. 

National  Automatic  Furnace  Co.  t.  Wilmer, 
41  C.  313,  92  P.  702. 

Appeal  and  Error,  54,  284. 

National  Bank  of  Commerce  of  Kanaaa  City, 
Mo.,  y.  Graham,  16  A.  498,  66  P.  G84. 

Assignments  for  Benefit  of  Creditors,  43. 
48. 

National  Bank  of  Commerce  in  Denyer  t. 

Appel  aothing  Co.,  36  C.  149,  83  P.  965. 
Creditors'  Suit,  7.    Fraudulent  Conyey- 
ances,  45,  47.    Insurance,  80. 

National  Bank  of  Commerce  of  Kansas  City, 
Mo.,  y.  Graham,  10  A.  373,  50  P.  1083. 

Appeal  and  Error,  446.  Bills  and  Notes, 
9,  64. 

National  Const  Co.  y.  Owens,  24  A.  66,  131 
P.  794. 

Appeal  and  Error,  448.    Contracts,  125. 

National  Fire  Ins.  Co.  y.  Colorado  ft  S.  R. 
Co.,  66  C.  106,  132  P.  1190. 

(See  British  America  Assur.  Co.  y.  C 
ft  S.  R.  Co.,  62  C.  589,  125  P.  508.) 

National   Fire   Ins.   Co.   y.   Denyer  ConsoL 
Electric  Co.,  16  A.  86,  63  P.  949. 

Corporations,  200.    Electricity,  2,  4. 

National  Fuel  Co.  y.  Green,  50  C.  307,  115  P. 
709. 

Appeal  and  Error,  478,  489,  501.  Dam- 
ages, 41,  66.  Eyidence,  186,  187.  In- 
fants, 15.  Master  and  Senrant,  33,  38, 
80,  92,  96,  103.  Pleading,  222,  232,  235. 
Trial,  136,  137,  142. 

National  Fuel  Co.  y.  Maccia,  25  A.  441,  139 
P.  22. 

Appeal  and  Error,  430.  Death,  24.  Mas- 
ter and  Senrant,  59,  93.  Negligenoe, 
67.     Witnesses,  77. 

National  Mut  Fire  Ins.  Ca  y.  Duncan.  44 
C.  472,  98  P.  634. 


Insurance,  23, 
125. 


3,  41,  51,  57,  58.    Trial 


National  Mut  Fire  Ins.  Co.  y.  Sprague,  40 
C.  344,  92  P.  227. 

Appeal  and  Error,  372.  Insurance,  18, 
19,  66,  60,  74,  88,  91,  96,  97.  Trial, 
120,  188. 

National  State  Bank  of  Boulder  y.  Rowland, 
1  A.  468,  29  P.  465. 

Limitation  of  Actions,  47,  50. 
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National  Surety  Co.  v.  People,  64  C.  365,  130 
P.  843. 

Appeal  and  Error,  160,  571,  572.    Plead- 
ing, 269.    Principal  and  Agent,  32. 

National  Surety  Co.  v.  Schafer,  57  C.  66,  140 
P.  199. 


Appeal  and  Error,  179,  561. 
114. 


Statutes, 


Naturita  Canal  ft  Reservoir  Co.  v.  People  e^ 
rel.  Meenan,  30  C.  407,  70  P.  691. 

Contempt,  38. 

Neander  v.  Neander,  35  C.  496,  84  P.  69. 

Appeal  and  Error,  437,  486.  Divorce, 
28,  38,  76. 

Needle  Rock  Ditch  Co.  v.  Crawford-Clipper 
Ditch  Co.,  32  C.  209,  75  P.  424. 

Appeal  and  Error,  5,  138,  147,  324,  336, 
336.    Waters,  204. 

Neikirk  v.  Boulder  Nat.  Bank,  63  C.  350,  127 
P.  137. 
Appeal  and  Error,  471.     Mortgages,  6, 
100. 

Nelson  v.  Board  of  Com'rs  of  Garfield  Coun- 
ty, 6  A.  279,  40  P.  474. 
Bridges,  3.    Counties,  21,  66.    Municipal 
Corporations,  95. 

Nelson  v.  Chittenden,  63  C.  30,  123  P.  666. 

Appeal  and  Error,  67,  75.  Courts,  95. 
Judgment,  160.  Pleading,  162,  178, 
268.     Process,  14. 

Nelson  v.  Chittenden,  23  A.  123,  127  P.  923. 
Evidence,  23.    Process,  14. 

Nelson  v.  First  Nat  Bank,  8  A.  631,  46  P. 
879. 
Appeal  and  Error,  81,  123. 

Nelson  v.  Jenkins,  9  A.  420,  48  P.  826. 

Appeal  and  Error,  123.  Exceptions, 
BiU  of,  27. 

Nelson  v.  People,  22  C.  330,  44  P.  594. 

Larceny,  9. 

Nesbit  V.  People,  19  C.  441,  36  P.  221. 

Appeal  and  Error,  314.  Constitutional 
Law,  6,  7.  District  and  Prosecuting 
Attorneys,  8.  Indictment  and  Infor- 
mation, 1.  Jury,  13.  New  Trial,  33. 
Statutes,  143.    Witnesses,  33. 

Nesbit  V.  Sigel-Campio^  Live  Stock  Co.,  53 
C.  333,  125  P.  524. 
Courts,  174,  175.     Statutes,  94. 
Nesmith  v.  Martin,  32  C.  77,  75  P.  590. 

Estoppel,  34.  Evidence,  148,  169.  Fix- 
tures, 6.  Frauds,  Statute  of,  34,  35. 
Mines  and  Minerals,  245.  Trusts,  7, 
13. 


Neuman  v.  Dreifurst,  9  C.  228,  11  P.  98. 

Creditors*  Suit,  4.     Evidence,  155.     In- 
terest, 15.    Tenancy  in  Common,  11. 

Nevin  v.  Lulu  &  White  SUver  Min.  Co.,  10 
C.  357,  15  P.  611. 

Appeal  and   Error,  402.     Estoppel,   25. 
Mortgages,  2,  106.     Pleading,  69. 

Nevitt  V.  Crow,  1  A.  453,  29  P.  749. 
Depositions,  9.    Motions,  3. 

New    Brantner    Extension     Ditch     Co.    v. 
Kramer,  57  C.  218,  141  P.  498. 

Contracts,  93,  97,  98.     Waters,  90,  103. 
241. 

Newby  v.  People,  28  C.  16,  62  P.  1035. 

Criminal  Law,  150.     Homicide,  89*  94. 
Waters,  79. 

New  Cache  la.Poudre  Irr.  Co.  v.  Arthur  Irr. 
Co.,  37  C.  530,  87  P.  799. 

Waters,  105. 

New  Cache  la  Poudre  Irr.  Co.  v.  Water  Sup- 
ply ft  Storage  Co.,  29  C.  469,  68  P.  781. 

Waters,   103. 

New  Cache  la  Poudre  Irr.  Co.  v.  Water  Sup- 
ply &  Storage  Co.,  49  C.  1,  111  P.  610. 

Evidence,  39,  86.    Waters,  98,  113,  114, 
115.  119. 

Newcomb  v.  Henderson,  22  A.  167,  122  P. 
1125. 

Taxation,  134,  171,  173. 

Newcomb  v.   Provident  Fund  Soc.  of  New 
York  City,  5  A.  140,  38  P.  61. 

Insurance,  17,  42. 

Newell  V.  Giggey,  13  C.  16,  21  P.  904. 
Appeal  and  Error,  437.    Venue,  6. 

Newell  V.  National  Advertising  Co.,  39  C. 
295.  89  P.  792. 

Appeal  and  Error,  872,  374.    Contracts, 
178,  183.     Pleading,  261. 

Newkirk  v.  Noble,  8  A.  276,  46  P.  15. 
Appeal  and  Error,  457.    Trial,  29,  36. 

Newkirk  v.  Boulder  National  Bank,  53  C. 
350,  127  P.  137. 

Appeal  and  Error,  310. 

New  La  Junta  &  Lamar  Canal  Co.  v.  Krey- 
bill,  17  A.  26,  67  P.  1026. 

Evidence,    73,    74,    78.     Mortgages,    29. 
Waters,  265. 

Newlon-Hart  Grocer  Co.  v.  Peet,  18  A.  147, 
70  P.  446. 

Appeal  and  Error,  445.    Attachment,  8. 
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New  Loveland  &  Greeley  Irrigation  &  Land 
Co.  V.  Consolidated  Home  Supply  Ditch 
&  Reservoir  Co.,  27  C.  525,  62  P.  366. 

Waters,  80,  82. 

Newman  v.  Bullock,  23  C.  217,  47  P.  379. 

Contempt,  15.    Courts,  6.    Judgment,  6, 
79.  95,  272. 

Newman  v.  People,  23  C.  300,  47  P.  278. 

Arrest,  1.  Bribery,  1,  4,  5.  Criminal 
Law,  201.  Gaming,  7.  Officers,  30. 
Statutes,  28,  34.    Words  and  Phrases. 

Newman  ▼.  People,  55  C.  374,  135  P.  460. 

Criminal  Law,  13,  193,  267.  Receiving 
Stolen  Goods,  1,  2. 

Newman  v.  People,  4  A.  46,  34  P.  1006. 

Chattel  Mortgages,  1,  54.  Principal  and 
Surety,  39.  SherilTs  and  Constables, 
24. 

New  Mercer  Ditch  Co.  v.  Armstrong,  21  C. 
357,  40  P.  989. 

Waters,  44,  189,  191,  193,  205,  359. 

Newsom  ▼.  De  Ford,  25  A.  582,  140  P.  207. 
Adverse  Possession,  27. 

Newsom  v.  Jacobs,  51  C.  579,  119  P.  623. 

Appeal  and  Error,  88.  Taxation,  128, 
197,  202. 

News-Times  Pub.  Co.  v.  Doolittle,  51  C. 
386,  118  P.  974. 

Common  Law»  8.  Principal  and  Surety, 
1.     Sales,  21. 

Newton  v.  Cardwell  Blue  Print  ft  Supply  Co., 
41  C.  492.  92  P.  914. 

Appeal  and  Error,  86,  93,  120,  435,  439. 
Bailment,  12.    Pledges,  3.    Trial,  125. 

New  York  Life  Ins.  Ca  v.  Brown,  32  C.  365, 
76  P.  799. 

Appeal  and  Error,  16,  45.  Courts,  87, 
88.  Executors  and  Administrators, 
55,  56,  68,  59.  Marshalling  Assets,  2. 
Wills,  68. 

New  York  Life  Ins.  Co.  v.  Pike,  51  C.  238, 
117  P.  899. 

Corporations,  23,  270.    Insurance,  7,  18. 

New  York  &  B.  M.  Co.  v.  Gill,  7  C.  100,  2  P. 
5. 

Appearance,  3.    Process,  45. 

New  York  &  Colo.  Min.  S.  &  Co.  v.  Rogers, 
11  C.  6,  16  P.  719. 

Evidence,  54. 

New  Zealand  Ins.  Co.  v.  Maaz,  13  A.  493,  59 
P.  213. 

Insurance,  32, 


NichoUs  V.  Barrick,  27  C.  432,  62  P.  202. 

Costs,  18.  Elections,  36,  49,  56,  57,  65. 
Evidence,  1.     Venue,  16. 

Nicholls  V.  McShane,  16  A.  165,  64  P.  375. 

Chattel  Mortgages,  73.  Sales,  15,  47,  48. 
Trial,  69. 

Nichols  V.  Chicago,  B.  ft  Q.  R.  Co.,  44  C  501, 
98  P.  808. 

Evidence,  188.  Negligence,  31,  37.  Rail- 
roads, 42,  43,  44,  46.  49,  50.    Trial,  79. 

Nichols  V.  Chittenden,  14  A.  49,  59  P.  954. 
Attachment,  61. 

Nichols  V.  Jones,  14  C.  61,  23  P.  89. 

Appeal  and  Error,  469.  Pleading,  198. 
204. 

Nichols  V.  Katres,  57  C.  471,  140  P.  792. 
Appeal  and  Error,  32L 

Nichols  V.  Lantz,  9  A.  1,  47  P.  70. 

Mines  and  Minerals,  102.  Waters,  355, 
356. 

Nichols  V.  Lee,  16  C.  147.  26  P.  157. 

Descent  and  Distribution,  8.  EiXecutors 
and  Administrators,  11,  21,  55,  56. 

Nichols  V.  Mcintosh,  19  C.  22,  34  P.  278. 

Equity.  19.  Waters,  19.  85.  176,  182,  189, 
359. 

Nicholson  V.  E.  P.  McGovem  Undertaking 
Co.,  41  C.  1,  92  P.  225. 

Appeal  and  Error,  505. 

Nicholson  V.  People,  31  C.  53,  71  P.  377. 
Jury.  29,  30.  31. 

Nilan  V.  People,  27  C.  206.  60  P.  486, 

Criminal  Law,  167.    Homicide,  74.  88.  90. 

Niles  V.  Kennan,  27  C.  502.  62  P.  360. 

Appeal  and  Error,  220.  Mines  and  Mhi- 
erals,  94,  105. 

Nippel  V.  Forker,  26  C.  74.  66  P.  577. 
Waters,  370.  373,  374. 

Nippel  V.  Forker,  9  A.  106.  47  P.  766. 
Waters,  134. 

Nippel  V.  Hammond.  4  C.  211. 

Acknowledgment.  6.  7.  Elquity.  31.  Has- 
band  and  Wife.  23.  Mortgages,  115. 
Powers,  3.  Principal  and  Agent  16. 
Tenancy  in  Common.  3. 

Nisbet  V.  Cristler.  24  A.  514,  135  P.  1119. 

Judgment,  279.  Limitation  of  Actions, 
14.    Quieting  Title,  16, 
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Nisbet  v.  League  for  Honest  Elections,  46  C. 
47,  102  P.  744. 

(See  Rollins  y.  League  for  Honest  Elec- 
tions.) 

Nisbet  y.  Siegel-Campion  Live  Stock  Co.,  21 
A.  494,  123  P.  110. 

Appeal  and  Error,  366.  Bankruptcy,  11, 
26,  28.  Eyidence,  60,  123,  128.  Fac- 
tors, 2,  3.  Fraudulent  Conveyances, 
40.  Parties,  19.  Pleading,  10.  Trial, 
79. 

Nitro  Powder  Co.  v.  Reams,  50  C.  1,  114  P. 
396. 

Evidence,  88.  Sales,  15,  39.  Witnesses, 
37. 

Nix  V.  First  Nat  Bank,  23  C.  511,  48  P.  522. 
Appeal  and  Error,  517.    Partnership,  70. 

Nix  V.  Miller,  26  C.  203,  57  P.  1084. 

Appeal  and  Error,  347.  Corporations, 
150,  165.  169.    Pleading,  268. 

Nixon  v.  Harmon,  17  C.  276,  29  P.  808. 

Appeal  and  Error,  398.  Reformation  of 
Instruments,  2. 

Noble  V.  Faull,  26  C.  467,  58  P.  681. 

Appeal  and  Error,  370,  374,  452.  Fraud, 
28.    Partnership,  92. 

Noble  v.  People,  23  C.  9,  45  P.  376. 

Appeal  and  Error,  120.  Criminal  Law, 
42.  Homicide,  7.  Indictment  and  In- 
formation, 5,  9. 

Noland  y.  People,  33  C.  322,  80  P.  887. 

Criminal  Law,  27.  Municipal  Corpora- 
tions, 182.    Witnesses,  11. 

Nolds  v.  Hendrie  &  BolthofT  Mfg.  Co.,  56  C. 
322,  138  P.  22. 

Corporations,  259,  260. 

Nominations  to  Public  Offices,  In  re— House 
Bill,  9  C.  631,  21  P.  474. 

Electicms,  16. 

Noonan  v.  Stein,  56  C.  64,  136  P.  1181. 

Appeal  and  Error,  365.  Contracts,  163. 
Creditors'  Suit,  1.  Stipulations,  2. 
Trusts,  4.    Waters,  3^4. 

Norcross  v.  Cunningham,  54  C.  517,  131  P. 
428. 

Estoppel,  2. 

Nordloh  v.  County  Com'rs  of  Adams  County, 
25  A.  457,  139  P.  585. 

Counties,  29. 

Nordloh  v.  Packard,  45  C.  515,.  101  P.  787. 

Elections,  52.  Judges,  19,  Judgment, 
254, 


Norman  y.  McCarthy,  56  C.  290,  138  P.  28. 
Eyidence,  171. 

Norris  v.  Colorado  Turkey  Honestone  Co.,  22 
C.  162,  43  P.  1024. 

Appeal  and  Error,  123.  Reformation  of 
Instruments,  4,  7. 

Norris  v.  Kelsey,  23  A.  555,  130  P.  1088. 
Process,  27.    Taxation,  133,  172. 

Norris  v.  Pueblo,  12  A.  290,  55  P.  747. 
Eminent  Domain,  34,  65,  70. 

Northern  Coal  and  Coke  Co.  v.  Allera,  46  C 
224,  104  P.  197. 

Master  and  Servant,  32,  67. 

Northern  Colorado  Irr.  Co.  v.  Pouppirt,  47  C. 
490,  108  P.  23. 

Appeal  and  Error,  321,  526.  Courts,  129. 
Judgment,  165.    Mandamus,  5,  8,  50. 

Northern  Colorado  Irr.  Co.  v.  Pouppirt,  22  A. 
563,  127  P.  125. 

Damages,  14.  Negligence,  59.  Waters, 
254,  281,  283,  290,  291,  302,  304. 

Northern  Colorado  Irr.  Co.  v.  Richards,  22  C. 
450,  45  P.  423. 

Appeal  and  Error,  79.  Damages,  63. 
Tender,  5.    Waters,  278,  283,  294. 

Northern  Inv.  Co.  v.  Frey  Real  Estate  ft  Inv. 
Co.,  33  C.  480,  81  P.  300. 

Subrogation,  2.  ^ 

Northrop  v.  Jenison,  12  A.  523,  56  P.  187. 
Appeal  and  Error,  47,  225. 

Northwestern  Life  Assur.  Co.  v.  Tietze,  16  A. 
205,  64  P.  773. 

Insurance,  14,  23,  25,  39,  94. 

Norton  v.  Young,  6  A.  187,  40  P.  156. 

Appeal  and  Error,  329.  Fences,  3.  Plead- 
ing, 244. 

Norton's  Estate  v.  McAlister,  22  A.  293,  123 
P.  963. 

Contracts,  123,  142.  Judgment,  184. 
Limitation  of  Actions,  21.  Work  and 
Labor,  5. 

Notaries  Public,  In  re— House  Bill,  9  C.  628, 
21  P.  473. 

(See  House  Bill  No.  166,  In  re.) 
Notaries,  1. 

Notary  v.  People,  52  C.  153.  120  P.  156. 
Criminal  Law,  238,  300. 

Novelty  Theater  Co.  v.  Whitcomb,  47  C.  110, 
106  P.  1012. 

Master  and  Servant,  51,  53,  73, 
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Noxon  V.  Glaze,  11  A.  503,  53  P.  827. 
Exemptions,  2.    Innkeepers,  7. 

Nuckolls  V.  Gaut,  12  C.  361,  21  P.  41. 
Appeal  and  Error,  494. 

Nuckolls  V.  St  Clair,  1  A.  427,  29  P.  284. 
Notice,  7. 

Number  5  Mining  Co.  v.  Bruce,  4  C.  293. 

Appeal  and  Error,  95,  493.  Contracts,  96. 
Evidence,  185.  Jury,  5.  Parties,  8. 
Trial,  122. 

Nusly  v.  Curtiss,  36  C.  464,  85  P.  846. 
Wills,  52,  54,  69,  70. 

Nutt  V.  Davison,  54  C.  586,  131  P.  390. 
Bailment,  3.  5,  14.    Trial.  92,  116,  122. 

Nutter  V.  O'Donnell,  6  C.  253. 

Appeal  and  Error,  281.  Equity,  18. 
Evidence,  88.  Trial,  34.  Witnesses, 
81. 

Nylan  v.  Renhard,  10  A.  46,  49  P.  266. 
Appeal  and  Error,  402.    Costs,  7. 


Oakes  v.  Miller,  11  A.  374,  55  P.  193. 
Fraud,  5.  12,  31. 

Oberto  v.  Smith,  37  C.  21,  86  P.  86. 
Mines  and  Minerals,  103. 

O'Brien  v.  King,  41  C.  487,  92  P.  945. 
Waters,  192,  231,  363. 

O'Brien  v.  People,  17  C.  561,  31  P.  230. 
Criminal  Law,  122. 

O'Brien  v.  People,  42  C.  40,  94  P.  284. 
Criminal  Law,  176. 

O'Brophy  v.  Era  Gold  Min.  Co..  36  C.  247,  86 
P.  679. 

Appeal  and  Error,  28,  275.    Judges.  14. 
Judgment,  113,  114. 

O'Connell  v.  Gavett,  7  C.  40,  1  P.  902. 

Venue,  15,  23,  26. 

O'Connell  v.  Taney,  16  C.  353,  27  P.  888. 

Creditors'  Suit,  2,  7,  9.     Husband  and 
Wife,  10. 

O'Connor  v.  Hitzler,  20  A.  385,  80  P.  474. 
Appeal  and  Error,  54.    Sales,  31. 

O'Connor  v.  Lawson,  45  C.  23,  99  P.  46. 
(See  O'Connor  v.  Smithers.) 

O'Connor  v.  Smithers,  45  C.  23,  99  P.  46. 

Appeal  and  Error,  538.     Elections,  24, 
29,  32.    Judges,  20. 
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O'Donnell  v.  Chamberlin,  36  C.  395.  91  P.  39. 


Contracts.  13.     Specific  Performance,  1, 
24. 

O'DriscoU  V.  Doyle,  31  C.  193,  73  P.  27. 

Champerty  and  Maintenance^  3.     Dam- 
ages, 31. 

Ogilvy  Irrigating  &  Land  Co.  v.  Insinger,  19 
A.  380.  76  P.  598. 

Equity,  26.    Pleading,  121.    Waters.  38,' 
227.  229. 

O'Grady  v.  People.  42  C.  312,  95  P.  346. 

Criminal  Law.  164,  187,  193,  276.     Evi- 
dence, 220. 

O'Haire  v.  Bums,  25  C.  158,  63  P.  326. 

Appeal  and  Error,  243,  306,  538.    Excep- 
tions. Bill  of,  29. 

O'Haire  v.  Bums,  26  C.  190.  56  P.  1116. 


Appeal  and  Error,  192. 
of,  3. 


Exceptions.  BUI 


O'Haire  v.  Bums,  45  C.  432,  101  P.  765. 
Injunction,  13. 

Ohio<:;olorado  Min.  &  MiU.  Co.  v.  Elder,  47 
C.  63,  99  P.  42. 

Appeal  and  Error,  1.  Corporations,  262. 
Licenses,  3.    Statutes,  33. 

Ohio-Colorado  Min.  &  Mill.  Co.  v.  Wiley,  18 
A.  311,  71  P.  lOOL 

Courts,  208. 

Ohio  Creek  Anthracite  Coal  Co.  v.  Hinds,  15 
C.  173.  25  P.  502. 

Account.  Action  on,  6.  Account  Stated, 
5.  Appeal  and  Error,  644.  Judgment, 
98.    Principal  and  Agent,  47. 

Oil  Creek  Gold  Min.  Co.  v.  Fairbanks,  Morse 
&  Co.,  19  A.  142,  74  P.  543. 

Contracts,  83,  96.  Evidence,  156.  Plead- 
ing, 75,  97.    Sales.  52. 

Oil  Creek  Gold  Min.  Co..  People  ex  reL.  v. 
Court  of  Appeals.  32  C.  365,  75  P.  921. 

Certiorari.  15.    Courts,  164. 


Old  V.  Keener,  22  C.  6,  43  P.  127. 

Appeal  and  Error,  192,  289. 
54.    Evidence,  187. 


Damages, 


Oles  V.  Wilson,  67  C.  246,  141  P.  489. 

Appeal  and  Error,  61.  Courts,  66.  Ex- 
ecutors and  Administrators,  36.  Par- 
ties, 21.  Specific  Performance,  10,  33, 
39.    Wills,  3.    Words  and  Phrases. 

Oligarchy  Ditch  Co.  v.  Farm  Inv.  Co.,  40  C. 
291,  88  P.  443. 

Chattel  Mortgages.  3.  Corporations,  48, 
53.  Pleading,  257.  Waters,  264,  289, 
327^  332. 
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Olln  V.  Denver  ft  R.  G.  R.  Co.,  26  C.  177,  53 
P.  464. 

Appeal  and  Error,  348.  Dedication,  22. 
Deeds,  36.  Highways,  10.  Statutes, 
126. 

Oliver  V.  Denver,  13  A.  345,  67  P.  729. 

Municipal  Corporations,  230,  232.  Plead- 
ing, 134. 

Oliver  v.  Denver  Tramway  Co.,  13  A.  643,  69 
P.  79. 

Negligence,  43.    Street  Railroads,  17. 

Olmstead  v.  People,  41  C.  32,  91  P.  1113. 

Municipal  Corporations,  180, 181.  Words 
and  Phrases. 

Olson  V.  Mammoth  Min.  &  Mill.  Co.,  23  A. 
465,  130  P.  70. 

Appeal  and  Error,  111,  447. 

Olson  V.  People,  56  C.  199,  138  P.  21. 
Highways,  1.    Malicious  Mischief,  1. 

Olson  V.  Scott,  1  A.  94,  27  P.  879. 
Fraud,  25.    Mortgages,  50. 

Olympic  Athletic  Club  v.  Speer,  29  C.  158,  67 
P.  161. 

Injunction,  19. 

Omaha  Lumber  Co.  v.  Co-operative  Invest 
Co..  55  C.  271,  133  P.  1112. 

Contracts,  9.  Logs  and  Logging,  1.  Spe- 
cific Performance,  24.  Words  and 
Phrases. 

Omaha  &  Grant  Smelting  ft  Refining  Co.  v. 
Rucker,  6  A.  334,  40  P.  853. 

Evidence,  187.    Partnership,  1,  2,  13. 

Omaha  ft  Grant  Smelting  ft  Refining  Co.  v. 
Tabor,  13  C.  41,  21  P.  926. 

Adverse  Possession,  1,  2,  7,  20.  Evi- 
dence, 104,  152.  Licenses,  7.  Prin- 
cipal and  Agent,  7.  Public  Lands,  16. 
Tenancy  in  Common,  15.  Trespass,  13. 
Trover  and  Conversion,  11,  17,  22. 

O'Mahoney  v.  People,  24  C.  624,  62  P.  796. 

Execution,  66. 

Omar  v.  Soper,  11  C.  380,  18  P.  443. 

Mines  and  Minerals,  66,  60,  70,  88,  94, 
163,  221. 

O'Mara  v.  Newcomb,  38  C.  276,  88  P.  167. 

Appeal  and  Error,  303,  384,  387.  Bona 
Fide  Purchaser,  4.     Corporations,  61. 

O'Neil  V.  Ft.  Lyon  Canal  Co.,  39  C.  487,  90  P. 
849. 

Appeal  and  Error,  366,  401.  Contracts, 
125.    Waters,  180,  209,  276,  277. 

O'Neill  V.  Northern  Colorado  Irr.  Co.,  56  C. 
646,  139  P.  536. 

Waters^  192^  206. 


Ontario-Colorado  Gold  Min.  Co.  v.  MacKen- 
zie,  19  A.  298,  74  P.  791. 

Appeal  and  Error,  487.  Mechanics' 
Liens,  69.  Pleading,  77,  224.  Wit- 
nesses, 61,  64. 

Opinion  of  the  Justices,  56  C.  17,  123  P.  660. 
Courts,  169. 

Oppenheimer  v.  Denver  ft  R.  G.  R.  Co.,  9  C. 
320,  12  P.  217. 

"^    Appeal   and   Error,   438.     Carriers,   47. 
Damages,  63.    Evidence,  81. 

Oppenlander  v.  Left  Hand  Ditch  Co.,  18  C. 
142,  31  P.  864. 

Evidence,  32.  Waters,  77,  152,  188,  329, 
387. 

Orahood  v.  City  ft  County  of  Denver,  41  C. 
172,  91  P.  1116. 

Constitutional  Law,  10,  11.  Denver,  24. 
Municipal  Corporations,  65.  Officers, 
22. 

Ordens  der  Hermanns-Soehne  v,  Wolfer,  42 
C.  393,  94  P.  329. 

(See  Die  Gross-Loge  Des  Ordens  Der 
Hermanns-Soehne  im  Staate  Colorado 
V.  Wolfer.) 

Ordway  v.  People,  38  C.  516,  88  P.  467. 

(See  Williams  v.  People,  38  C.  497,  88  P. 
463.) 

O'Rear  v.  Lazarus,  8  C.  608,  9  P.  621. 
Judgment,  34,  54.    Process,  24,  28. 

O'Reilly  v.  Bums,  14  C.  7,  22  P.  1090. 
Contracts,  32.    Merger,  1. 

O'RelUy  v.  Noxon,  49  C.  362,  113  P.  486. 

Appeal  and  Error,  192,  394,  459.  Plead- 
ing, 22.  Public  Lands,  52,  54,  77. 
Waters,  371,  372,  376. 

O'Reilly,  People  ex  rel.,  v.  Mills,  30  C.  262. 
70  P.  322. 

(See  People  ex  rel.  O'Reilly  v.  Mills.) 

Orman  v.  Bowles,  18  C.  463,  33  P.  109. 

Guardian  and  Ward,  4,  5,  6,  7.  Infants, 
11.    Process,  28. 

Orman  v.  Crystal  River  Ry.  Ck).,  5  A.  493,  39 
P.  434. 

Appeal  and  Error,  33.  Mechanics'  Liens, 
35,  60,  62.    Statutes,  137. 

Orman  v.  Keith,  1  C.  81. 

Appeal  and  Error,  162,  164,  209.  Excep- 
tions, Bill  of,  27. 

Orman  v.  Mannix,  17  C.  564,  30  P.  1037. 

Damages,  43.  Master  and  Servant,  61, 
80.     Negligence,  67.    Pleading,  269. 

Orman  v.  People,  18  A.  302,  71  P.  430. 
Courts,  178.    Mandamus,  7,  2L 
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Orman  ▼.  Nelson,  25  C.  394,  56  P.  1100. 

(See  Onnan  ▼.  Ryan,  25  C.  383,  55  P. 
168.) 

Orman  v.  Potter,  46  C.  54,  102  P.  893. 

Action,  23.    Contracts,  98.    Partnership, 
43.    Trial,  122. 

Orman  y.  Pueblo,  8  C.  292,  6  P.  931. 

Municipal   Corporations,   74..    Pleading, 
5.    Principal  and  Surety,  11,  12,  34. 

Orman  t.  Ryan,  25  C.  383,  55  P.  168. 

Appeal  and  Error,  347.    Contracts,  115. 
Byidence,  89. 

Omauer  v.  Penn.  Mut  Life  Ins.  Co.,  52  C. 
632,  128  P.  650. 

Judgment,  240. 

Oro  Mining  ft  MUling  Co.  ▼.  Kaiser,  4  A.  219, 
35  P.  677. 


Corporations,   195,   201. 
Agent,  45. 


Principal  and 


Orphan  Belle  Min.  ft  Mill.  Co.  t.  Pinto  Min. 
Co.,  35  C.  564,  85  P.  328. 

Mines  and  Minerals,  251,  265,  266. 

Ortis  y.  Hansen,  35  C.  100,  83  P.  964. 

Appeal  and  Error,  363,  366.     Eminent 
Domain,  13,  85,  49.    Waters,  150,  312. 

Osbiston  T.  Kaufman,  1  A.  333,  29  P.  748. 
Partnership,  16. 

OsUing  y.  People  ex  rel.,  57  C.  22. 140  P.  173. 
Municipal  Corporations,  275. 


Otero  Canal  Co.  y.  Fosdick, 
332. 


C.  522,  39  P. 
Courts,  81.    Eminent  Domain,  46,  65,  72. 

C.  522,  89 


Otero  Canal  Co.  y.  Hungerford, 
P.  332. 

(See  Otero  Canal  Ck).  t.  Fosdick.) 

Otero  Ck>unty  y.  (see  under  Board  of  Com'rs 
of  Otero  CJounty  y.) 

Otis  y.  Rose,  9  A.  449,  48  P.  967. 
Fraudulent  Ck)nyeyance8,  17. 

Ott  y.  Braun,  48  C.  417,  110  P.  78. 
Appeal  and  Error,  128. 

Otto  y.  Hill,  11  A.  431,  53  P.  614. 
Appeal  and  Error,  216. 

Ouray  y.  (see  under  City  of  Ouray  v.) 

Outcalt  y.  Johnston,  9  A.  519.  49  P.  1058. 

Appeal  and  Error,  126.  Continuance.  28. 
New  Trial.  3,  23,  25.  Pleading,  258, 
262.    Trial,  26, 


Overhlser  v.  Chrerhiser,  14  A.  1,  59  P.  75. 

Insurance,  109,  123.  Landlord  and  Ten- 
ant, 21. 

Chrerland  Cotton  Mill  Co.  y.  People,  32  C.  263, 
75  P.  924. 

Abatement  and  Reyiyal,  16.  Children,  1. 
(Corporations,  228,  229.  Criminal  Law, 
4,  23L  Indictment  and  Information, 
10.    Inftots,  5.    SUtutes,  111. 

Oyerland  Machinery  Co.  y.  Alpenfels,  30  C 
163,  69  P.  574. 


Coyenants,   1.     Dedication,   22. 
36.    Estoppel,  10. 


Deeds, 


Oyerland  Mail  ft  Exp.  Ck>.  y.  Carroll,  7  C.  43, 
1  P.  682. 

Appeal  and  Error,  495.  Carriers,  3.  5, 
27,  30,  32,  33,  38.    Negligence,  9. 

Oyren,  People  ex  rel.,  y.  District  0>urt  of 
Second  Judicial  Dist,  32  C.  469.  77  P.  239. 
(See  Pec^le  ex  reL  Ovren  y.   District 
Court  of  Second  Judicial  Dist) 

Owen  y.  Ooing,  7  C.  85,  1  P.  229. 

Appeal  and  Error,  22.    Judgment,  140. 

Owen  y.  Going,  13  C.  290.  22  P.  768. 
Appeal  and  Error,  313. 

Owen  y.  Hamburger,  14  A.  334,  59  P.  966. 
Appeal  and  Error,  444. 

Owen  y.  Owens,  51  C.  93,  117  P.  134. 
Chattel  Mortgages,  44,  54. 

Owen  y.  Williams.  38  C.  79,  89  P.  778. 
Troyer  and  Conyersion,  24. 

Owens  y.  Montrose,  12  A.  510.  56  P.  188. 
Appeal  and  Error,  223. 

Owers  y.  Olathe  Silyer  Min.  Co.,  6  A.  1,  39  P. 
980. 

Deeds,  11.  Eyidence.  80.  Limitation  of 
Actions.  61,  63.  Vendor  and  Pur- 
chaser. 40. 

Owl  Cancm  Qypsum  Ox  y.  Ferguson,  2  A.  219, 
30  P.  255. 

Appeal  and  Error,  252,  437.    Brokers,  17. 

Oxford  Hotel  Co.  y.  Lind,  47  C.  57,  107  P.  222. 
Innkeepers,  2,  4. 

P 

Pablo  y.  People,  23  C.  134,  46  P.  686. 
Indians,  1. 

Pace  y.  Cline,  22  A.  254,  125  P.  127. 

Appeal  and  Error,  95.  Specific  Perform- 
ance, 42.    Trial.  179, 
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Pacific  Mut  Life  Ins.  Co.  of  California  v.  Van 
Fleet,  47  C.  401,  107  P.  1087. 

Appeal  and  Error,  128,  249,  262,  293,  526. 
Constitutional  Law,  75,  76.  Excep- 
tions, Bill  of,  4.  Insurance,  59,  60,  65. 
New  Trial,  23,  25.    Witnesses,  62. 

Packard  v.   Board  of  CcHn'rs  of  Jefferson 
County,  2  C.  338. 

Bills  and  Notes,  45.  Counties,  25,  47,  51, 
74,  79.    Injunction,  28.    Parties,  31. 

Packard  ▼.  Denver  Sav.  Bank,  8  A.  204,  45  P. 
511, 

Pleading,  95.  Pledges,  8.  Trover  and 
Conversion,  6. 

Packard  v.  King,  8  C.  211. 
Partition,  6,  7,  9. 

Packard  v.  Spellings,  3  C.  109. 
Exceptions,  Bill  of,  5. 

Packer,  In  re,  18  C.  525,  33  P.  578. 

Criminal  Law,  227,  266,  304.  Habeas 
Corpus,  8. 

Packer  v.  People,  8  C.  361,  8  P.  564. 

Criminal  Law,  29.  Homicide,  2,  41.  In- 
dictment and  Information,  4. 

Packer  v.  People,  26  C.  306,  57  P.  1087. 
CHminal  Law,  50,  257,  268,  269. 

Paddack  v.  Staley,  24  C.  188,  49  P.  281. 
Courts,  134. 

Paddack  v.  Staley,  13  A.  363,  58  P.  363. 

Corporations,  237,  238.  Execution,  43, 
58,  59,  60. 

Page  V.  Gillett,  47  C.  289,  107  P.  290. 

Adverse  Possession,  22.  Taxation,  136, 
182,  188,  199. 

Page  V.  Tool,  29  C.  75,  66  P.  880. 
Costs,  33. 

Page  V.  Tool,  28  C.  464,  65  P.  636. 
Damages,  22,  36. 

Page  Woven  Wire  Fence  Co.  v.  Joslin,  38  C. 
162,  88  P.  142. 

Guaranty,  7.    Pleading,  126. 

Pagosa  Springs  v.  People,  23  A.  479,  130  P. 
618. 
Appeal   and   Error,  240,   393,   447,   476. 
Courts,  58,  62,  63.     Equity,  9.     Evi- 
dence, 116.    Intoxicating  Liquors,  6,  7. 
Witnesses,  55. 

Paine  v.  Palmborg,  20  A.  432,  79  P.  330. 
Publication,  2.    Taxation,  131,  200,  202, 
210, 
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Painter  v.  Wilcox,  52  C.  639,  125  P.  503. 


Appeal  and  Error,  366,  462.  Partnership, 
24,  83. 

Palaclos  V.  Brasher,  18  C.  593,  34  P.  25L 
Bonds,  5.    Contracts,  21. 

Pallister  v.  Camenisch,  21  A.  79,  121  P.  958. 
Evidence,  168.    Fraud,  4. 

Palmer  v.  Cowdrey,  2  C.  1. 

Equity,  27.    Process,  11,  17.  26. 

Palmer  v.  Hanna,  6  C.  55. 

Husband  and  Wife,  8,  20.    Witnesses,  22. 

Palmer  v.  McCarthy,  2  A.  422,  31  P.  241. 

Assignments  for  Benefit  of  Creditors,  22. 
25. 

Palmer  v.  Ruland,  28  C.  65,  62  P.  841. 
Elections,  21.    Evidence,  79. 

Palmer  v.  Way,  6  C.  106. 

Eminent  Domain,  31.  Municipal  Cor- 
porations, 123,  138,  165.  Taxation,  1, 
4,  8,  16. 

Park  V.  McKee,  24  A.  11,  131  P.  279. 
Reformation  of  Instruments,  1,  6,  7. 

Park  V.  Park,  28  C.  447,  65  P.  38. 
Courts,  134. 

Park  V.  Alexander,  40  C.  392,  89  P.  809. 
Appeal  and  Error,  409. 

Park  V.  Park,  40  C.  354,  91  P.  830. 

Appeal  and  Error,  62,  372.  Husband  and 
Wife,  42. 

Park  V.  Park,  45  C.  347,  356,  101  P.  403,  407. 

Frauds,  Statute  of,  25.  Waters,  85,  89, 
180,  340,  345. 

Park  County  v.  (see  under  Board  ol  Com'rs 
of  Park  County  v.) 

Park  County  v.  Jefferson  County,  12  C.  585, 
21  P.  912. 

Appeal  and  Error,  440,  482.  Counties, 
92.    Paupers,  3. 

Parkdale  Fuel  Co.  v.  Taylor,  23  A.  80,  127  P. 
252. 

Appeal  and  Error,  111. 

Parker  v.  Betts,  47  C.  428,  107  P.  816. 

Adverse  Possession,  22,  30.  Appeal  and 
Error,  448.    Deeds,  21. 

Parker  v.  Cochrane,  11  C.  363,  18  P.  209. 

Pleading,  101.  Principal  and  Agent,  48« 
Set-Otr  and  Counterclaim,  15. 
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Parker  v.  Freeman,  11  C.  576,  19  P.  601. 

Husband  and  Wife,  8.  Principal  and 
Agent,  43. 

Parker  v.  Joslin  Dry  Goods  Co.,  52  C.  238, 
120  P.  1042. 

Husband  and  Wife,  5.    Sales,  41. 

Parker  v.  People,  13  C.  155,  21  P.  1120. 

Criminal  Law,  41,  223,  269,  286.  Grand 
Jury,  2,  5.  Indictment  and  Informa- 
tion, 21.    Statutes,  38. 

Parker  t.  People,  7  A.  56,  42  P.  172. 
^  Appeal  and  Error,  530.    Costs,  49,  52. 

Parker  v.  Van  Buren,  20  C.  217,  36  P.  900. 
Appeal  and  Brror,  459. 

Parkison  y.  Boddiker,  10  C.  503,  15  P.  806. 

Accord  and  Satisfaction,  6.  Courts,  15. 
Pleading,  96. 

Parks  V.  Biebel,  18  A.  12,  69  P.  273. 
Evidence,  133.    Witnesses,  48. 

Parks  y.  Commissioners  of  Soldiers'  ft  Sail- 
ors' Home,  22  C.  86,  43  P.  542. 

Appropriation,  6,  9,  13,  15.  Maxims,  1. 
Officers,  1.  States,  19.  State  Normal 
School,  1. 

Parks  V.  Hays,  11  A.  415,  53  P.  893. 

Appearance,  4.  Appropriation,  1,  14,  15. 
Mandamus,  26,  44.    Officers,  32. 

Parks  T.  Roth,  25  A.  296,  137  P.  76. 

Adverse  Possession,  23,  27.  Equity,  24. 
Judgment,  279.  Quieting  Title,  8,  16. 
Taxation,  174,  195,  199,  202. 

Parks  T.  Sullivan,  46  C.  340,  104  P.  1035. 

Damages,  9.  Highways,  17.  Negligence, 
18. 

Parks  V.  Wilcox,  6  C.  489. 
Courts,  203. 

Parks  V.  Wilcox,  6  C.  600. 
Appeal  and  Error,  343. 

Parlin  v.  Austin,  3  C.  337.    Replevin,  16. 

Parr  v.  Sexson,  56  C.  491,  138  P.  768. 
Mandamus,  49,  52. 

Parsons  v.  Ft  Morgan  Reservoir  ft  Irrigation 
Ca,  56  C.  146,  136  P.  1024. 

Abandonment,  1.  Injunction,  17. 
Waters,  358,  361,  363,  366. 

Parsons  v.  Parsons,  17  A.  154,  67  P.  345. 
Appeal  and  Error,  294,  495. 

Parsons  v.  People,  30  C.  388,  70  P.  689. 
Elections,  11. 


Parsons  v.  People,  32  C.  221,  76  P.  666. 

Constitutional  Law,  85.  Denver,  54.  In- 
ternal Revenue,  1,  2.  Intoxicating 
Liquors,  4,  11.  States,  6.  Statutes, 
4,  25,  52.    Taxation,  8. 

Pascoe  V.  Green,  18  C.  326,  32  P.  824. 

Adverse  Possessicm,  8.  Public  Lands,  S2, 
35. 

Pastorius  V.  Davis,  9  A.  426,  48  P.  833. 
Ebcecutors  and  Administrators,  27. 

Paterson  v.  Numberg,  17  A.  223,  68  P.  134. 
Costs,  12.    Waters,  163. 

Paton  V.  People,  1  C.  77. 

Intoxicating  Liquors,  11,  12.  Licenses, 
1,  2.  Municipal  Corporations,  176. 
Statutes,  81. 

Patrick  V.  Brown,  36  C.  298,  85  P.  326. 

Appeal  and  Error,  439.  Justices  of  the 
Peace,  13.    Trespass,  5. 

Patrick  v.  Colorado  Smelting  Co.,  20  C.  268, 
88  P.  236. 


Contracts,  171.    Damages,  10. 
10.    Sales,  2. 


Pleading; 


Patrick  V.  Crowe,  15  C.  543,  25  P.  985. 

Appeal  and  Error,  475.    Evidence,  93,  94. 
Pleading,  179.    Venue,  16. 

Patrick  v.  McManus,  14  C.  66,  23  P.  90. 
Pleading,  94,  221,  226. 

Patrick  V.  Morrow,  33  C.  509,  81  P.  242. 
Contracts,  37.    Liens,  4.    Mortgages,  6. 

Patrick  V.  Morrow,  18  A.  222.  70  P.  952. 
Appeal  and  Error,  4. 

Patrick  V.  Weston,  21  C.  73,  39  P.  1083. 

Appeal  and  Error,  200.    ExcepticMis,  Bill 
of,  29. 

Patrick  V.  Weston,  22  C.  45.  43  P.  446. 

Bfines  and  Bfinerals,  272,  278.    Partn^^ 
ship,  70. 

Patrick  Red  Sandstone  Co.  v.  Skoman,  1  A. 
323,  29  P.  21. 


Appeal  and  Error,  120, 
86,  163. 


2,  499.    Trial, 


Patry  v.  Bessemer  Irrigating  Ditch  Ca,  4f 
C.  127,  103  P.  287. 

(See  Middlekamp  v.  Bessemer  Irrigat- 
ing Co.,  46  C.  102,  108  P.  280.) 

Patten  v.  American  Nat  Bank,  16  A.  479.  63 
P.  424. 

Banks  and  Banking,  26,  41.    Interest,  24. 
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Patterson  ▼.  Brown  ft  Campion  Ditch  Co.,  3 
A.  611,  34  P.  769. 

Corporations,  36.    Waters,  163. 

Patterson  v.  De  Long,  11  A.  103,  52  P.  687. 

Corporations,  203.  Mortgages,  29.  Pub- 
lic Lands,  96. 

Patterson  y.  Ft  Lyon  Canal  Co.,  86  C.  176, 
84  P.  807. 

Limitation  of  Actions,'  1, 17,  21.  Waters, 
266. 

Patterson  y.  Gage,  11  C.  60,  16  P.  660. 

Contracts,  88.  Customs  and  Usages,  4. 
Guaranty,  1,  4. 

Patterson  y.  Qile,  1  C.  200. 

Bills  and  Notes,  133.    Eyidence,  182. 

Patterson  y.  Hitchcock,  8  C.  633. 

Appeal  and  Error,  493.  Estoppel,  13,  36. 
Mines  and  Minerals,  38,  70,  143,  164, 
211. 

Patterson  y.  Morrell  Hardware  Co.,  19  A  414, 
76  P.  692. 

Appeal  and  Error,  63,  68,  134. 

Patterson  y.  Watson,  36  C.  602,  83  P.  968. 

Appeal  and  Error,  273.  Counties,  28. 
Pleading,  43.    Statutes,  67. 

Patton  y.  Coen  ft  Ten  Broeke  Carriage  Mfg. 
Co.,  3  C.  266. 

Appeal  and  Error,  126,  131.  Assign- 
ments, 1.  Payment,  1.  Pleading,  34. 
Principal  and  Agent,  61.    Trial,  49. 

Paul  y.  Luttrell,  1  C.  317. 

Eyidence,  90.  Pleading,  96.  Repleyin,  6. 
22,  26. 

Paul  y.  LuttreU,  1  C.  491. 
Appeal  and  Error,  646. 

Paul  y.  McPherrin,  48  C.  622,  111  P.  59. 

Appeal  and  Error,  437.  Bona  Fide  Pur- 
chaser, 7. 


Paul  y.  Rooks,  16  A.  44,  63  P.  711. 

Appearance,  2,  3.    Certiorari,  6.  Justices 
€l  the  Peace,  23,  26. 

Pauls,  People  ex  rel.,  y.  Elbert  Dist  Coi^rt, 
46  C.  1,  101  P.  777. 

(See  People  ex  rel.  Pauls  y.   District 
Court  of  Elbert  County.) 

Pawnee  Ditch  ft  Improyement  Co.  y.  Adams, 
1  A.  250,  28  P.  662. 

Trial,  150,  166. 

Pawnee  Land  ft  Canal  Co.  y.  Jenkins,  1  A. 
425,  29  P.  381. 

Appeal  and  Error,  444.    Waters,  285. 


Paxson  y.  Cresson  Gold  Min.  ft  Mill.  Co.,  66 
C.  206,  139  P.  631. 

Statutes,  97.     Taxation,  60. 

Paxton  y.  Heron,  41  C.  147,  92  P.  16. 

Corporations,  94,  102,  127,  137,  147.  Es- 
toppel, 26.    Execution,  68. 

Payne  y.  Martin,  39  C.  266,  89  P.  46. 

Accounting,  Action  for,  2,  9,  10.  Judg- 
ment, 118.    Partnership,  19,  89,  90. 

Payton  y.  M.  Spiesberger  ft  Son  Co.,  40  C. 
289,  90  P.  606. 

Appeal  and  Error,  71,  106.  Corpora- 
tions, 269.    Costs,  20. 

Peabody  y.  Oleson,  16  A.  346,  62  P.  234. 
^    Partnership,  64,  93.    Venue.  20. 

Peabody  y.  Thatcher,  3  C.  276. 
Courts,  10,  131. 

Pearce  y.  People,  63  C.  399,  127  P.  224. 
Constitutional  Law,  6,  8. 

Pearse  y.  Bordeleau,  3  A.  361,  33  P.  140. 
Process,  18.    Venue,  4. 

Pease  y.  WUkin,  53  C.  404, 127  P.  230. 
Elections,  24,  39. 

Peck  y.  Alexander,  40  C.  392,  91  P.  38. 

Appeal  and  Error,  460.    Partnership,  23. 

Peck  y.  Famham.  24  C.  141,  49  P.  364. 

Appeal  and  Error,  458.  Costs,  19.  Jury, 
2,  15. 

Peck  y.  Peck.  33  C.  421,  80  P.  1063. 

Corporations,  147.  Parties,  23,  36. 
Pleading,  179. 

Peckham  y.  People,  32  C.  140,  76  P.  422. 

Appeal  and  Error,  211.  Constituticmal 
Law,  31.  Criminal  Law,  257.  Indict- 
ment and  Information,  23.  Rape,  2, 
7,  10.    Statutes,  143,  144,  145. 

Peck  Lateral  Ditch  Co.  y.  Pella  Irrigation 
Ditch  Co.,  19  C.  222,  34  P.  9?8. 

Limitation  of  Actions,  15,  59. 

Peddie  y.  Donnelly,  1  C.  421. 

Bills  and  Notes,  136,  151.  Eyidence,  169. 
Pleading,  249,  259. 

PedHck  y.  Anderson,  10  A.  541,  61  P.  1012. 
Appeal  and  Error,  110,  123. 

Pedronl  v.  Eppstein,  17  A.  424,  68  P.  794. 

Firm  Name,  1.  Property,  2.  Trespass, 
10.     Troyer  and  Conyersion,  26. 
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Peeps  Blxtare  CJo.  v.  Gove,  24  A.  149,  133  P. 
143. 

Appeal  and  Brror,  281.    Jury*  5. 

Pelican  ft  Dives  Min.  Co.  v.  Snodgrass,  9  C. 
839,  12  P.  206. 

Mines  and  Minerals,  36,  45,  94. 

Peltcm  T.  Baner,  4  A.  339,  35  P.  918. 

Appeal  and  Error,  208.    Partnership,  53. 

PeltOQ  V.  Muntzing,  24  A.  1,  131  P.  281. 

Quieting  Title,  29,  33.  Sunday,  2.  Tax- 
aUon,  131,  132,  133,  154,  167,  185,  186. 
Time,  4. 

Pendleton  v.  Smissaert,  1  A.  508,  29  P.  521. 
Bills  and  Notes,  147,  156,  168. 

Penitentiary  Com'rs,  In  re,  19  C.  409,  35  P. 
915. 

Courts,  163. 

Pennington  v.  McNally,  11  C.  557,  19  P.  503. 
Appeal  and  Error,  154,  410. 

Penn  Mut  Life  Ins.  Co.  y.  Omauer,  39  C.  498, 
90  P.  846. 

Appeal  and  Error,  495.  Contracts,  182, 
185.  Insurance,  5,  96.  Pleading,  253. 
Principal  and  Agent,  29.  Stipulations, 
10. 

Pennsylvania  Min.  Co.  v.  Bales,  18  A.  108,  70 
P.  444. 

Bfines  and  Minerals,  202,  203,  206. 

People  V.  Adams,  13  C.  550,  22  P.  826. 
Appeal  and  Error,  319. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Adams, 
26  C.  412,  58  P.  603. 

Attorney  and  Client,  52. 

People  ex  reL  Parish  v.  Adams,  31  C.  476,  73 
P.  866. 

Denver,  26. 

People  V.  Alexander,  34  C.  193,  86  P.  249. 
Denver,  25. 

People  V.  Allison. 

(See  Allison  v.  People,  6  A.  80,  89  P. 
903.) 

People  ex  rel.  Post  v.  American  Smelting  & 
Refining  Co.,  30  C.  275,  70  P.  413. 

Courts,  116.    Quo  Warranto,  10. 

People  V.  Ames,  24  C.  422,  51  P.  426. 

Officers,  28.    Statutes,  96,  122.    Taxation, 
11,  15,  49,  74. 

People  V.  Ames,  27  C.  126,  60  P.  346. 
Taxation,  77,  78. 


People  ex  rel.  Colorado  Bar  Ass'n  ▼.  Anglim, 
33  C.  40,  78  P.  687. 

Attorney  and  Client,  24.     District  and 
Prosecuting  Attorneys,  10. 

People  V.  Annis,  10  C.  53, 14  P.  52. 

District  and  Prosecuting  Attorneys^  7. 

People  ex  rel.  Nisbet  v.  Armstrong.  34  C  204, 
86  P.  251. 

(See  People  ex  rel.  Attorney  (General  v. 
Johnson,  34  C.  143,  86  P.  233.) 

People  V.  Auditor  of  Colorado  Territory,  2  C 
97. 

Mandamus,  25.    States,  40. 

People  V.  Austin,  11  C.  134,  17  P.  486. 

Counties,   96.     Municipal   Corporatioiis, 
275. 

People  V.  Bank  of  Clear  Creek  Coxmty,  21  C 
173,  40  P.  447. 

(See  Hamill  v.  Bank  of  Clear  Cre^ 
County.) 


People  V.  Bartcm,  4  A.  455,  3 
Pleading,  169,  170,  188. 


P.  299. 


People  ex  rel.  Porteus  v.  Barton,  16  C.  75,  26 
P.  149. 

Ck>urt8,  87.  Guardian  and  Ward,  1.  In- 
fants, 6.    Ne  Exeat,  1.     ' 

People  ex  rel.  Burton  v.  Bates,  24  G.  413,  51 
P.  162. 

Courts,  135.    Elections,  13. 

People  V.  Beach,  49  C.  516,  113  P.  513. 

Indenmity,  2.  Pleading,  10.  Principal 
and  Surety,  11.  SherilTa  and  Consta- 
bles, 48. 

People  V.  Bell,  27  C.  134.  60  P.  1130. 

(See  People  v.  Ames,  27  C.  126,  60  P. 
346.) 

People  ex  rel.  Eli  v.  Benson,  24  C.  358,  51  P. 

481. 

Attorney  and  CHient,  14,  45. 

People  ex  rel.  Stidger  v.  Berger,  34  C.  199, 
86  P.  250. 
(See  People  ex  rel.  Attorney  (General  v. 
Johnson,  34  C.  143,  86  P.  333.) 

People  ex  rel.  Thomas  v.  Berry,  17  C  322,  29 
P.  904. 

Attorney  and  Client,  37.    Ckmtempt,  9. 

People  ex  rel.  Oast  v.  Betts,  7  C.  453,  4  P.  42. 
Attorney  and  Client,  4. 

People  ex  rel.  Colorado  Bar  Associaticm  v. 
Betts,  26  C.  521,  58  P.  1091. 

Attorney  and  Client,  20,  51. 
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People  ex  rel.  Hallett  v.  Board  of  Corners  of 
Arapahoe  County,  27  C.  86,  59  P.  733. 

Certiorari,  33.    Taxation,  50,  59,  88. 

People  ex  rel.  Dean  v.  Board  of  Com'rs  of 
Grand  County,  6  C.  202. 

Constitutional  Law,  68.  Counties,  8,  10, 
16.  Elections,  49.  Evidence,  35.  Man- 
damus, 46,  49. 

People  ex  rel.  Dean  v.  Board  of  Com'rs  of 
Grand  County,  7  C.  190,  2  P.  912. 

Evidence,  121.    Witnesses,  3. 

People  ex  rel.  v.  Board  of  Com'rs  of  Grand 
County,  53  C.  494,  127  P.  960. 

Mandamus,  19,  53. 

People  ex  rel.  School  Dist.  No.  2  v.  Board  of 
Com'rs  of  Lake  County,  12  C.  89,  19  P.  892. 

Schools,  14,  16. 

People  ex  rel.  Denver  it  R.  G.  R.  Co.  v.  Board 
of  Com'rs  of  Pueblo  County,  2  C.  360. 

Counties,  47. 

People  ex  rel.  Rollins  v.  Board  of  Com'rs  of 
Rio  Grande  County,  7  A.  229,  42  P.  1032. 

Counties,  98.  Judgment,  165.  Blanda- 
mus,  1,  29,  39.    Statutes,  101. 

People  ex  rel.  Reynolds  v.  Board  of  Com'rs 
of  Rio  Grande  County,  11  A.  124,  52  P.  748. 

Counties,  71,  81,  98.    Payment,  4. 

People  ex  rel.  Rollins  v.  Board  of  Com'rs  of 
Rio  Grande  County,  11  A.  137,  52  P.  1133. 
(See  People  ex  rel.  Reynolds  v.  Board  of 
Com'rs  of  Rio  Grande  County.) 

People  ex  rel.  Rollins  v.  Board  of  Com'rs  of 

Rio  Grande  County,  11  A.  138,  52  P.  1133. 

(See  People  ex  rel.  Reynolds  v.  Board  of 

Com'rs  of  Rio  Grande  County,  11  A. 

124,  52  P.  748.) 

People  ex  rel.  Munn  v.  Board  of  Trustees  of 
Ouray,  4  C.  291. 

Mandamus,  53. 

People  ex  rel.  Robinson  v.  Boughton,  6  C. 
487. 

Appeal  and  Error,  42.  Counties,  30,  31. 
Judges,  6. 

People  ex  reL  Straub  v.  Boughton,  23  C.  22, 
46  P.  132. 

Appeal  and  Error,  271. 

People  V.  Braisted,  13  A.  532,  58  P.  796. 

Intoxicating  Liquors,  38.  Municipal  Cor- 
porations, 196,  196. 

People  ex  rel.  Skelton  v.  Brown,  17  C.  431,  30 
P.  338. 

Affidavits,  5.  Attorney  and  aient,  10. 
Courts,  54. 


People  ex  rel.  Attorney  General  v.  Brown,  23 
C.  425,  48  P.  661. 

Counties,  35.    Pleading,  11,  214,  220.  Quo 
Warranto,  15. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Bryce, 

36  C.  125,  84  P.  816. 

Attorney  and  Client,  22. 

People  V.  Burlington  ft  C.  R.  Co.,  20  C.  186, 

37  P.  610. 

(See  People  ex  rel.  City  of  Denver  v. 
Union  Pac.  R.  Co.) 

People  ex  rel.  Woodside  v.  Burpee,  31  C.  476, 
73  P.  866. 

(See  People  ex  reL  Parish  v.  Adams.) 

People  V.  Burrell,  36  C.  444,  87  P.  543. 

(See  Dunton  v.  People,  36  C.  128,  87  P. 
540.) 

People  V.  Burtcm,  39  C.  164,  88  P.  1063. 
Attorney  and  Client,  43,  44. 

People  ex  rel.  Denison  v.  Butler,  24  C.  401,  51 
P.  510. 

Mandamus,  1,  3,  11,  89.    Trial,  15,  29. 

People  V.  Campbell,  26  C.  481,  58  P.  591. 
Attorney  and  Client,  16. 

People  ex  rel.  Warren  v.  Carpenter,  29  C.  365, 
68  P.  221. 

Appeal  and  Error,  550.    Mandamus,  14. 

People  ex  rel.  Darley  v.  Carr,  21  G.  525,  43  P. 
128. 

Attorney  and  Client,  1. 

People  V.  Carver,  19  C.  86,  34  P.  576. 
Courts,  153. 

People  ex  rel.  Jcmes  v.  Carver,  5  A.  156,  38  P. 
332. 

Counties,  25.    Officers,  3. 

People  ex  rel.  Attorney  General  v.  Casslday, 
50  C.  503,  117  P.  357. 

Constitutional  Law,  3,  11.     Courts,  41. 
Denver,  18,  23.     Judgment,  219,  229, 


People  V.  Cheeseman,  7  C.  376,  3  P.  716. 
Corporations,  1,  5,  12. 

People  ex  rel.  Town  of  Sterling  v.  Chipman, 
31  C.  90,  71  P.  1108. 

Intoxicating  Liquors,  38.    Municipal  Cot- 
porations,  45,  189. 

People  ex  rel.  v.  City  Bank  of  Leadville,  7  C. 
226,  3  P.  214. 

Banks  and  Banking,  1. 

People  V.  Clerk  of  District  Court  of  Arapahoe 
County,  22  C.  280,  44  P.  506. 

Courts,  111.    Mandamus,  3,  10. 
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People  ex  rel.  Kindel  v.  Clough,  16  A.  120,  63 
P.  1066. 

Appeal  and  Error,  47.    Public  Lands,  96. 

People  for  the  use  of  Howard  v.  Cobb,  10  A. 
478,  51  P.  523. 

Principal  and  Surety,  15. 

People  ex  rel  Union  Pac.  R.  Co.  y.  Colorado 
B.  R.  Co.,  8  A.  301,  46  P.  219. 


Eminent  Domain,   44. 
1,3. 


Quo  Warranto, 


People  V.  Com'rs  of  Grand  Co.,  7  C.  190,  2  P. 
912. 

Counties,  14,  16. 

People  ex  rel.  Parks  v.  Comforth,  34  C.  107, 
81  P.  871. 

States,  14. 

People  ex  rel.  School  Dist.  No.  2  v.  Lake 
County,  12  C.  89,  19  P.  892. 

Courts,  114.  Mandamus,  33.  Pleading, 
90. 

People  y.  County  CommlssicMiers  of  Grand 
Co.,  6  C.  202. 

Constitutional  Law,  68.  Counties,  8,  10, 
16.  Elections,  49.  Evidence,  35.  Blan- 
damus,  46,  49., 

People  ex  rel.  Eaton  v.  District  Court  of 
Arapahoe  County,  18  C.  26,  31  P.  839. 


Elections,  4,  18,  21,  30,  39. 
1.    Statutes,  105. 


Mandamus, 


People  ex  rel.  Vandevier  v.  County  Court  of 
Arapahoe  County,  3  A.  425,  34  P.  166. 

Certiorari,  5.    Courts,  79,  87. 

People  ex  rel.  Schmidt  v.  County  Court  of 
'     Arapahoe  County,  9  A.  41,  47  P.  469. 

Appeal  and  Error,  241.    Certiorari,  18. 
Judgment,  119. 

People  ex  rel.  Sievers  v.  County  Court  of 
Garfield  County,  26  C.  478,  58  P.  591. 

Courts,  98.    Certiorari,  11.    Eminent  Do- 
main, 77. 

People  ex  rel.  Baxter  v.  Court  of  Appeals,  24 
C.  186,  49  P.  36. 

Courts,  109. 

People  ex  rel.  Green  v.  Court  of  Appeals,  27 
C.  405,  61  P.  592. 

Courts,  154; 

People  ex  rel.  Livingston  v.  Court  of  Appeals, 
27  C.  411,  61  P.  594. 

Certiorari,  32. 

People  ex  rel.  Wilson  Brothers  v.  Court  of 
Appeals,  28  C.  442,  65  P.  42. 

Certiorari,  16.    Courts,  154.    Fraudulent 
Conveyances,  60. 


People  ex  rel.  Salomon  v.  Court  of  Appeals, 
30  C.  8,  69  P.  606. 


Judgment,  12. 
54. 


Vendor  and  Purdiaser, 


People  ex  rel.  Oil  Creek  Gold  Min.  Ca  v. 
Court  of  Appeals,  32  C.  355,  75  P.  921. 

Courts,  154. 

People  ex  reL  Hagerman  v.  Court  of  Appeals, 
32  C.  147,  75  P.  407. 


Certiorari,  14,  16.    Courts,  154. 
ance,  86.    Parties,  11. 


Insnr- 


People  ex  rel.  School  District  No.  38  of  Boul- 
der County  V.  Court  of  Appeals,  33  C.  258, 
79  P.  1017. 

Courts,  154.    Justices  of  the  Peace,  26. 

People  ex  rel.  Lathrop  v.  Court  of  Appeals, 
33  C.  261,  79  P.  1028. 

Certiorari,  1,  16. 

People  ex  rel.  Lathrop  v.  Court  of  Appeals, 
33  C.  264,  79  P.  1021. 

Attorney  and  Client,  96.    Certiorari,  14, 
16,  22.    Courts,  154. 

People  ex  rel.  City  and  County  of  Denver  v. 
Court  of  Appeals,  34  C.  291,  82  P.  483. 

Appeal  and  Errw,  13. 

Pec^le  ex  rel  Rocky  Mountain  Nat.  Bank  v. 
Court  of  Appeals,  55  C.  488,  136  P.  458. 

Appeal  and  Error,  5. 

People  to  use  of  Tritch  v.  Cramer,  15  C  155. 
25  P.  302. 

Action,   1.     Limitation   of  Actions,  26. 
Officers,  31.    Sheriffs  and  Constables, 


People  ex  rel.  Smith  v.  Crissman,  41  C.  450, 
92  P.  949. 

Constitutional  Law,  43,  107.     Counties, 
30.    Records,  3.    Statutes,  55. 

People  V.  Ccoot,  33  C.  426,  80  P.  1065. 
Trial,  154. 

People  for  use  of  Town  of  Bianitou  v.  Croot, 
20  A.  256,  78  P.  310. 

Municipal  Corporations,  166.    Trial,  62. 

People  V.  Curley,  5  C.  412. 

Constitutional     Law,     8L      Courts,    1. 
Municipal  Corporaticms,  9,  55,  56,  77. 

People  ex  rel.  v.  Curtice,  50  C.  503, 117  P.  357. 
(See  People  ex  rel.  Attorney  General  v. 
Cassiday.) 

People  ex  rel.  Calumet  Gold  M.  ft  M.  Co.  v. 
De  Prance,  29  C.  309.  68  P.  267. 

Certiorari,  24.     Discovery,  2.     PnAibi- 
tion,  2. 
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People  ex  rel.  v.  De  Quelle,  47  C.  13,  106  P. 
1110. 

Officers,  13.    Sheriffs  and  Constables,  1. 
Words  and  Phrases. 

People  y.  Denman,  28  C.  217,  64  P.  194. 
Appeal  and  Error,  330. 

People  y.  Denman,  16  A.  337,  65  P.  455. 
States,  21,  22. 

People  ex  rel.  City  of  Denyer  y.  Denyer  ft 
R.  G.  R.  Co.,  20  C.  186,  37  P.  610. 

(See  People  ex  rel.  City  of  Denyer  y. 
Union  Pac.  R.  Co.) 

People  ex  rel.  Rucker  y.  District  Court  of 
Arapahoe  County,  14  C.  396,  24  P.  260. 

Judges,  9.    Mandamus,  11. 

People  ex  rel.  Burchinell  y.  District  Court 
of  Arapahoe  County,  22  C.  422,  45  P.  402. 

Habeas  Corpus,  9.    Judgment,  10,  275. 

People  ex  rel.  McGofFey  y.  District  Court  of 
Arapahoe  County,  23  C.  150,  46  P.  681. 

Elections,  35.    States,  6.    Statutes,  92. 

People  y.  District  Court  of  Arapahoe  County, 
26  C.  380,  58  P.  608. 

Habeas  Corpus,  13. 

People  ex  rel.  Adams  y.  District  Court  of 
Arapahoe  County,  28  C.  485,  69  P.  1066. 

Judges,  15.    Prohibition,  11. 

People  y.  District  Court  of  Arapahoe  County, 
29  C.  1,  66  P.  888. 

ProhibiUcm,  1,  2. 

People  ex  rel.  Du  Bois  y.  Distrtct  Court  of 
Arapahoe  County,  32  C.  166,  75  P.  390. 

Appeal  and  Error,  551. 

People  y.  District  Court  of  Arapahoe  County, 
8  A.  519,  46  P.  844. 

Habeas  Corpus,  12. 

People  ex  rel.  Long  y.  District  Court  of  Boul- 
der County.  28  C.  161,  63  P.  321. 

Prohibition,  1,  8. 

People  ex  rel.  Daniels  y.  District  Court  of 
City  and  County  of  Denyer,  33  C.  293,  80 
P.  908. 


Corporations,   236. 
Receiyers,  1,  5. 


Prohibition,   8,    14. 


People  ex  rel.  Denyer  Engineers'  Supply  Co. 
y.  District  Court  of  City  and  County  of 
Denyer,  33  C.  416,  80  P.  1069. 

Appeal  and  Error,  143,  176,  247,  339. 

People  y.  District  Court  of  Eighth  Judicial 
Distrtct,  28  C.  161,  63  P.  321. 

(See   People   ex   rel.   Long   y.    District 
Court  of  Boulder  County.) 


People  ex  rel.  y.  District  Court  of  Elbert 
County,  46  C.  1,  101  P.  777. 

Counties,  29.     Courts,  115.     Injunction, 
21.    Officers,  19.    Prohibition,  6,  11. 

People  ex  rel.  Darby  y.  District  Court  of  El 
Paso  County,  19  C.  343,  35  P.  731. 

Contempt,  33.    Injunction,  42.   Lis  Pen- 
dens, 3.    Purchaser  Pendente  Lite,  1. 

People  ex  rel.  y.  District  Court  of  First  Ju- 
dicial Distrtct,  54  C.  237,  130  P.  324. 
^^ 

District  and  Prosecuting  Attorneys,  8. 
Prohibition,  14. 

People  y.  Distrtct  Court  of  Fourth  Judicial 
District,  7  C.  462,  4  P.  745. 

Prohibition,  9. 

People  ex  rel.  Lindsley  y.  District  Court  of 
Fremont  County,  30  C.  488,  71  P.  38$. 

Prohibition,  5,  6,  11,  12. 

People  y.  District  Court  of  Jefferson  County, 
46  C.  386,  104  P.  484. 

Mandamus,  13. 

People  ex  rel.  Dougan  y.  District  Court  of 
Lake  County,  6  C.  534. 

Contempt,  15.    Prohibition,  1,  4. 

People  ex  rel.  Attorney  General  y.  District 
Court  of  Lake  County,  23  C.  466,  48  P.  500. 

Distrtct  and  Prosecuting  Attorneys,  6. 
Prohibition,  6. 

People  ex  rel.  L'Abbe  y.  District  Court  of 
Lake  County,  26  C.  386,  58  P.  604. 


Injunction,  4, 
11. 


Prohibition,  2,  3,  7, 


People  ex  rel.  Breen  y.  District  Court  of  Lake 
County,  27  C.  465,  62  P.  206. 

Injunction,  16.    Mines  and  Minerals,  262. 
Tenancy  in  Common,  18. 

People  ex  rel.  Sulllyan  y.  District  Court  of 
Lake  County,  28  C.  218,  64  P.  194. 

Certlorart,  11,  12,  23,  36. 

People  ex  rel.  Hinckley  y.  District  Court  of 
Lake  County,  29  C.  277,  68  P.  224. 

Injunction,  18,  19,  34.    OfDcers,  19. 

People  y.  Distrtct  Court  of  Larimer  County, 
11  C.  574,  19  P.  54i. 

Prohibition,  2. 

People  ex  rel.  y.  District  Court  of  Pitkin 
County,  11  C.  147,  17  P.  298. 

Easements,  1.    Eminent  Domain,  18,  19. 
States,  1.    Territories,  2. 

People  ex   rel.  Jones  y.   District  Court  of 
Pueblo  County,  18  C.  293,  32  P.  819. 

Counties,  29.     Parties,  34. 
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People  ex  rel.  Broadmoor  Land  ft  Improve- 
ment Co.  V.  District  Court  of  Pueblo 
County,  26  C.  399,  58  P.  142. 

Appeal  and  Error,  550.    Mandamus,  ^. 

Pec^le  ex  rel.  La  Fitte  v.  District  Court  of 
Pueblo  County,  33  C.  257,  79  P.  1013. 

Certiorari,  6. 

Pec^le  ex  reL  Bonfils  v.  District  Court,  Sec- 
ond Judicial  Dist,  29  C.  83.  66  P.  1068. 

Indictment  and  Information,  23.  Jury, 
20,  23.    Prohibition,  2,  14. 

People  ex  rel.  Llndsley  y.  District  Court, 
Second  Judicial  Dist,  29  C.  5,  66  P.  896. 

District  and  Prosecuting  Attorneys,  8. 

People  ex  rel.  Denver  Engineers'  Supply  Co. 
V.  District  Court  of  City  and  County  of 
Denver.  33  C.  416,  80  P.  1069. 

Courts,  67. 

People  ex  rel.  Graves  v.  District  Court  of 
Seccmd  Judicial  Dist,  37  C.  443,  86  P.  87, 
92  P.  958. 

Attorney  General.  2.  Common  Law,  1. 
Constitutional  Law.  2.  Courts.  57,  64, 
110,  112,  117,  119.  District  and  Prose- 
cuting Attorneys,  6.  Quo  Warranto, 
12. 

People  ex  rel.  Smith  v.  District  Court  of  Sec- 
ond Judicial  Dist,  21  C.  251.  40  P.  460. 

Divorce,  51,  59.    Prohibition,  3,  10,  14. 

People  ex  rel.  Lackey  v.  District  Court  of 
Second  Judicial  Dist,  30  C.  123,  69  P.  597. 

Divorce,  9.  Prohibition,  6.  Venue,  18, 
16. 

People  ex  rel.  Lowry  v.  District  Court  of 
Second  Judicial  Dist.,  32  C.  15,  74  P.  896. 

Constitutional  Law,  34.  Elections,  14, 
20,  23,  81.  Political  Parties,  1,  2,  3. 
Prohibition,  7. 

People  ex  rel.  Hodges  v.  District  Court  of 
Second  Judicial  Dist.  83  C.  14,  84  P.  694. 

Certiorari,  20.    Electicms,  13. 

People  ex  rel.  Miller  v.  District  Court  of  Sec- 
ond Judicial  Dist,  33  C.  328,  80  P.  888. 

Courts.  66.  Habeas  Corpus,  1,  2.  Pro- 
hibition, 7. 

People  ex  rel.  Smith  v.  District  Court  of 
Third  Judicial  Dist,  33  C.  16.  78  P.  684. 

Elections,  4,  13,  14. 

People  ex  rel.  Hart  v.  District  Court,  33  C. 
405.  80  P.  1065. 

Judgment.  42.  122.    Prohibition.  7. 

People!  ex  rel.  Du  Bois  v.  District  Court  of 
Arapahoe  County,  32  C.  166.  76  P.  390. 

Appeal  and  Error.  551.    Mandamus,  14. 


People  ex  rel.  Ovren  v.  District  Court  of  the 
Second  Judicial  District,  32  C.  469.  77  P. 
239. 

Prohibition,  2. 

People  V.  District  Court  of  Sixth  Judicial 
Dist,  54  C.  576,  131  P.  424. 


Appeal   and   Error, 
Prohibition.  3,  13. 


Estoppel,    40. 


People  ex  rel.  Alexander  v.  District  Court  of 
Tenth  Judicial  Dist.  29  C.  182,  68  P.  242. 

Contempt  15.  Injunction,  4.  18,  21. 
Prohibition,  7.    Taxation,  119. 

People  ex  rel.  Smith  v.  District  Court  of 
Third  Judicial  Dist,  33  C.  22,  78  P.  679. 

Elections,  13.  Mandamus,  21.  Prohibi- 
tion, 4. 

People  ex  rel.  Vigel  v.  District  Court  of  Third 
Judicial  Dist,  33  C.  66,  79  P.  1024. 

Courts,  208.  Elections,  51.  Prohibition, 
5,  14. 

People  ex  rel.  Fitzpatrick  v.  District  Court 
of  Thirteenth  Judicial  Dist,  33  C.  77,  79  P. 
1014. 

Judgment  107.  Mandamus,  12,  46. 
Pleading,  198. 

People  ex  rel.  Benbow  v.  District  Court  of 
Thirteenth  Judicial  Dist,  37  C.  440,  86  P. 
322. 

Prohibition,  2. 

People  V.  District  Court  of  Washington 
County.  18  C.  293,  32  P.  819. 

Appeal  and  Error,  109. 

People  ex  rel.  Brown  v.  District  Court  of 
Yuma  County,  26  C.  226,  56  P.  1115. 

Prohibiticm.  6. 

People  for  Use  of  Colorado  Fuel  ft  Iron  Ca 
V.  Dodge,  11  A.  177,  52  P.  637. 

Action,  22,  25.    Bonds,  17. 

People  V.  Downer,  18  C.  500,  33  P.  162. 

(See  People  ex  rel.  CofTey  v.  Judge  of 
District  Court  of  Boulder  County.) 

People  ex  rel.  Johnson  v.  Earl,  42  C  238,  94 
P.  294. 

Constitutional  Law,  53.  Elections,  12, 
13.  14.  Evidence,  3.  Mandamus,  21. 
Municipal  Corporations,  6,  28.  Stat- 
utes. 35.  36.  42,  60,  97.  127. 

People  ex  rel.  Stidger  v.  Elder,  34  C.  197,  ^ 
P.  250. 

(See  People  ex  rel.  Attorney  General  v. 
Johnson.  84  C.  143,  86  P.  233.) 

People  V.  Ellis.  44  C.  176,  96  P.  783. 
Attorney  and  Client,  6. 
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People  ex  rel.  Colorado  Bar  Ass'n  v.  Erbaugh, 
42  C.  480,  94  P.  349. 

Attorney  and  Client,  6,  8.    Contempt,  17. 
Statutes,  50,  61.    Words  and  Phrases. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Essing- 
ton,  32  C.  168,  75  P.  394. 

Attorney  and  Client,  15,  16,  20,  50. 

People   y.   Farmers'   High-Line   Canal    and 
Res.  Co.,  25  C.  202,  54  P.  626. 

Mandamus,  30.    Waters,  133. 

People  V.  Farmers'  High-Line  Canal  &  Reser- 
voir Co.,  52  C.  626,  123  P.  645. 

Assumpsit,    Action    of,    1.     Bridges,    4. 
Waters,  161. 

People  V.  Feehan,  48  C.  535,  111  P.  241. 
Criminal  Law,  8,  299.     Statutes,  120. 

People  for  Use  of  Kenfield  v.  Finch,  19  A. 
512,  76  P.  1120. 

Execution,  30,  75.    Sheriffs  and  Consta- 
bles, 27,  47,  49. 

People  V.  Fitzgerald,  51  C.  175,  117  P.  135. 

Criminal  Law,  36.     Indictment  and  In- 
formation, 20,  23. 

People  V.  Fleming,  7  C.  230,  3  P.  70. 
Statutes,  50,  51,  86. 

People  y.  Fleming,  10  C.  553,  16  P.  298. 

Constitutional  Law,  33.    Municipal  Cor- 
porations, 25.    Statutes,  94. 

People  y.  Garfield  County. 

(See  People  ex  rel.  Sieyers  y.  County 
Court  of  Garfield  County.) 

People  y.  George,  26  C.  475,  58  P.  598. 
Municipal  Corporations,  185,  189. 

People  y.  Gibson,  53  C.  231,  125  P.  531. 

Attorney  General,  3.    Statutes,  107,  120, 
124. 

People  ex  rel.  y.  Goddard,  8  C.  432,  7  P.  301. 

Officers,  7.    Pleading,  147.    Statutes,  28, 
48,  50. 

People  y.  Goddard,  8  C.  461,  8  P.  927. 
Quo  Warranto,  6. 

People  ex  rel.  y.  Goddard,  11  C.  259,  18  P. 
338. 


Attorney   and    Client, 
Judges,  8. 


Bribery,   3. 


People  y.  Godding,  55  C.  579,  136  P.  1011. 

Banks  and  Banking,  20.  Criminal  Law, 
8,  300.  Statutes,  126.  Words  and 
Phrases. 


People  ex  rel.  Hegwer  y.  Goodykoontz,  22  C. 
507,  45  P.  414. 

Appropriation,  8.    Officers,  1. 

People  ex  rel.  Rosenfeld  y.  Graham,  16  C.  347, 
26  P.  936. 


Diyorce,  62. 
11. 


Judgment,  81.    Mandamus, 


People  ex  rel.  Byers  y.  Grand  Riyer  Bridge 
Co.,  13  C.  11,  21  P.  898. 

Action,  1.    Quo  Warranto,  8,  13. 

People  ex  rel.  Town  ot  Wray  y.  Grant,  48 
C.  156,  111  P.  69. 


Evidence,  •  87. 
46,  47. 


Municipal  Corporations, 


People  ex  rel.  EUiott  y.  Green,  7  C.  237,  244, 
3  P.  65,  374. 

Attorney  and  Client,  11,  23.    Contempt. 
18,  37. 

People  ex  rel.  Rogers  y.  Green,  9  C.  506,  13 
P.  514. 

Attorney  and  Client,  10,  16. 

People  ex  rel.  Seeley  y.  Hall,  8  C.  485,  9  P. 
34. 

Constitutional   Law,   59,   60.     Counties, 
68,71.    Statutes,  31,  50.    Taxation,  100. 

People  ex  rel  y.  Hall,  45  C.  303,  100  P.  1129. 
Appeal  and  Error,  321.    Eyidence,  16. 

People  y.  Hallett,  1  C.  352. 

Courts,  50,  114.    District  and  Prosecut- 
ing Attorneys,  9.     Mandamus,  33. 

People  y.  Hard  Land  Co.,  61  C.  260,  117  P. 
141. 

Courts,  5.    Eyidence,  35.    Public  Lands, 
85,  88,  91,  92,  93,  98. 

People  y.  Hays,  28  C.  82,  62  P.  832. 
Attorney  and  Client,  19. 

People  y.  Heath,  51  C.  182,  117  P.  138. 
Criminal  Law,  45,  220. 

People  ex  rel.  Board  of  County  Com'rs  Mont- 
rose County  y.  Hebel,  19  A.  523,  76  P.  550. 

Courts,  30.    Judges,  15. 

People  ex  rel.  Iron  Sllyer  Min.  Co.  y.  Hen- 
derson, 12  C.  369,  21  P.  144. 


Constitutional  Law,  85. 
36,  89,  118. 


Taxation,  5,  19, 


People  ex  rel.  Ralston  y.  Herring,  30  C.  445, 
71  P.  413. 

Municipal  Corporations,  59. 

People  ex  rel.  Hinkley  y.  District  Court,  29 
C.  277,  68  P.  224. 


Injunction,  19. 
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People  Y.  Hoag,  64  C.  542,  131  P.  400. 
Counties,  40. 

People  ex  rel.  Stidger  y.  Horan,  34  C.  304, 
86  P.  252. 

Appeal  and  Error,  4,  319.  Contempt,  2, 
14w  Denver,  2,  23.  Elections,  52.  Quo 
Warranto,  9. 

People  V.  Hull. 

(See  People  ex  rel.  Seeley  v.  Hall,  8  C. 
485,  9  P.  34.) 

People  ex  rel.  v.  Humbert,  51  C.  60,  117  P. 
139. 

Attorney  and  Client,  17,  32. 

People  V.  Hupp,  53  C.  80,  123  P.  651. 

Constitutional  Law,  48.  Criminal  Law, 
18,  300.    Waters,  401. 

People  for  the  Use  of  Layden  y.  Jacksoa,  16 
A.  308,  64  P.  1051. 

Counties,  38.    Officers,  34. 

People  y.  Jefferson  District  Court,  46  C.  388, 
104  P.  484. 

Courts,  3. 

People  y.  Jobs,  7  C.  475,  4  P.  798. 

Ccmstitutional  Law,  24.  Municipal  Cor- 
porations, 77.    Statutes,  31. 

People  y.  Jobs,  7  C.  589,  4  P.  1124. 
Conflict  of  Laws,  1. 

People  ex  reL  Attorney  General  y.  Johnson, 
34  C.  143,  86  P.  233. 

Constitutional  Law,  4.  Denyer,  2,  17, 
18,  21. 

People  y.  Johnson,  38  C.  76,  88  P.  184. 
Game,  2. 

People  ex  rel.  Colorado  Bar  Ass'n  y.  John- 
son, 40  C.  460,  90  P.  1038. 

Attorney  and  Client,  45. 

People  ex  rel.  Coffey  y.  Judge  of  District 
Court  of  Boulder  County,  18  C.  500,  33  P. 
162. 

Appeal  and  Error,  544.  Mandamus,  3, 
11.    Parties,  18. 

People  y.  Keegan,  18  C.  237,  32  P.  424. 
Attorney  and  Client,  2,  16. 

People  ex  rel.  Colorado  Bar  Ass'n  y.  Keegan, 
30  C.  71,  69  P.  524. 

Attorney  and  Client,  40,  41,  44. 

People  y.  Keeling,  4  C.  129. 

Elections,  6.    Quo  Warranto,  5,  10. 

People  y.  Keigan. 

(See  People  y.  Keegan.) 


People  ex  rel.  Colorado  Bar  Ass'n  y.  Kelsey. 
32  C.  1,  75  P.  390. 

Attorney  and  Client,  20,  50. 

People  for  use  of  Schayer  y.  Kendall,  14  A. 
175,  59  P.  409. 

Limitation  of  Actions,  26.  Sheriffs  and 
Constables,  44. 

People  ex  rel.  Ammons  y.  Kennehan,  66  C 
589,  136  P.  1033. 

Appropriation,  1.  0>urts, '  114.  Man- 
damus, 35,  46.    States,  18,  34,  37. 

People  ex  rel.  Dix  y.  Kerwin,  10  A  472,  51 
P.  530. 

Elections,  6,  20. 

People  y.  Koenig,  37  C.  283,  85  P.  1129. 
Taxation,  217,  218. 

People  y.  Lange,  48  C.  428,  110  P.  68. 

Animals,  6.  0>nstituti(Mial  Law,  36. 
Statutes,  81. 

People  y.  Laube,  27  C.  135,  60  P.  1130. 

(See  People  y.  Ames,  27  C.  126,  60  P. 
846.) 

People  y.  Lawson,  36  C.  442,  87  P.  643. 

(See  Dunton  y.  People  ex  rel.  Lawson, 
86  C.  128,  87  P.  540.) 

People  ex  rel.  y.  Leddy,  53  C.  109,  123  P.  824. 

Eyidence,  148, 165.  States,  16.  Statutes, 
144,  147. 

People  ex  reL  Bentley  y.  Le  Feyre,  21  C.  218, 
40  P.  882. 

Constitutional  Law,  15,  18^  Clourts,  4L 
Judges,  4.    Words  and  Phrases. 

People  ex  rel.  Bottom  y.  Lindsley,  37  C.  476, 
86  P.  352. 

Counties,  39.  Denyer,  16,  24.  Eyidence, 
127.  Municipal  O>rporations,  61.  Of- 
ficers, 2. 

People  ex  rel.  Barton  y.  Londcmer,  13  C.  30S, 
22  P.  764. 

Constitutional  Law,  82.  ElectioDB.  51 
Quo  Warranto,  10,  13,  18. 

People  ex  rel.  Lankford  y.  Long,  82  C.  486, 
77  P.  251. 

Action,  24.  Counties,  18,  19,  20.  Quo 
Warranto,  11,  14. 

People  y.  Lothrop,  3  C.  428. 

Boards,  1.  Notice,  1.  Pleading,  11,  67. 
78,    130,    133,    139,    272.      States,   31 

Taxation,  30,  77,  78. 

People  y.  MacCabe,  18  C.  186,  32  P.  280l 

Attorney  and  Client,  16,  21,  27.  Diyoroe; 
1. 
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People  y.  McClees»  20  C.  403,  38  P.  468. 

Courts,  44.    Injunction,  29.    Maxims,  1. 

People  y.  McDonald,  53  C  265,  125  P.  114. 
Fbrgery.  2. 

People  ex  rel.  Hodges  y.  McGaiTey,  23  C.  156, 
46  P.  930. 

Courts,  111.    Elections,  18,  35. 

People  y.  McKelyey,  19  A.  131,  74  P.  638. 
Judgment,  166,  180. 

People  ex  rel.  Dyett  y.  McMurray,  27  C.  277, 
61  P.  226. 

Blandamus,  19. 

People  y.  Manns,  28  C.  83,  62  P.  840. 
Attorney  and  Client,  18. 

People  ex  rel.  y.  Martin,  19  C.  565,  36  P.  548. 

Constitutional  Law,  40.  Officers,  3,  26. 
States,  10,  12. 

People  ex  rel.  Seeley  y.  May,  8  C.  485,  9  P. 
34. 

(See  People  ei  rel.  Seeley  y.  Hall.) 

People  y.  May,  9  C.  80,  10  P.  641. 

Constitutional  Law,  1,  12,  13.  Counties, 
60,  61,  62,  64.  Eyldence,  10.  Statutes, 
122. 

People  V.  May,  9  C.  404,  12  P.  838. 

Counties,  58,  59,  68.  Municipal  Corpo- 
rations, 272. 

People  y.  May,  9  C.  414,  15  P.  86. 
Judgment,  166. 

People  ex  rel.  Colorado  Bar  Ass'n  y.  Mead, 
29  C.  344,  68  P.  241. 

Attorney  and  Client,  36,  39,  46. 

People  y.  Mellor,  2  C.  705. 

Bail,  4,  6, 17.    Judgment,  91. 

People  ex  rel.  Town  of  Lamar  y.  Miller,  53 
C.  370,  127  P.  228. 

Intoxicating  Liquors,  5.  Municipal  Cor- 
porations, 51.    Statutes,  118. 

People  ex  rel.  OHeilly  y.  Mills,  30  C.  262, 
70  P.  322. 

Constitutional  Law,  8.    Courts,  113. 

People  ex  rel.  Colorado  Bar  Ass'n  y.  Monroe, 
26  C.  232,  57  P.  696. 

Attorney  and  Client,  9. 

People  ex  rel.  Foley  y.  Montez,  48  C.  436, 
110  P.  639. 

Constitutional  Law,  33.  Courts,  111. 
Dismissal  and  Nonsuit,  7.  Mandamus, 
33.    Statutes,  60. 


People  V.  Myers,  1  C.  508. 

Courts,  128.    Criminal  Law,  235,  266. 

People  ex  rel.  Board  of  Com'rs  of  Ouray 
County  y.  Myers,  16  A.  371,  65  P.  409. 

Counties,  46. 

People  y.  Newell,  49  C.  357,  113  P.  643. 

Ditto  Marks,  1.  Domicile,  3.  Eyidence, 
17.    Intoxicating  Liquors,  5,  6. 

People  ex  rel.  Attorney  General  y.   News- 
Times  Pub.  Co.,  35  C.  253,  84  P.  912. 

Contempt,  3,  6,  7,  17,  19,  23.  Courts, 
105. 

People  ex  rel.  Colorado  Bar  Ass'n  y.  Nicholas, 
36  C.  42,  84  P.  67. 

Attorney  and  Client,  20,  52. 

People  y.  Norton,  44  C.  253,  104  P.  605. 
Attorney  and  Client,  6. 

People  y.  Orr,  19  C.  565,  36  P.  543. 
(See  People  ex  rel.  y.  Martin.) 

People  ex  rel.  Stone  y.  Orr,  22  C.  142,  43 
P.  1005. 

(See  Trimble  v.  People,  19  C.  187,  34  P. 
981.) 

People  y.  Orris,  52  C.  244,  121  P.  163. 
False  Pretenses,  4. 

People  ex.  rel.  y.  Osborne,  7  C.   605,  4  P. 
1074. 

Officers,  11, 12, 13.  Statutes,  118.  Words 
and  Phrases. 

People  ex  rel.  Attorney  Greneral  y.  Owers, 
29  C.  535,  69  P.  515. 

Judges,  2.    Quo  Warranto,  17. 

People  y.  Pacific  Surety  Co.,  50  C.  273,  109 
P.  961. 

Bonds,  6.  Pleading,  10.  Principal  and 
Surety,  11.  Sheriffs  and  Constables, 
44. 

People  y.  Palmer's  Estate,  25  A.  450,  139  P. 
554. 

Taxation,  214,  221. 

People  y.  Parker,  54  C.  604,  132  P.  56. 
Executors  and  Administrators,  55,  63. 

People  y.  Parks,  26  C.  322,  57  P.  692. 
Appeal  and  Error,  311. 

People  y.  Parks,  57  C.  458,  141  P.  994. 
Habeas  Corpus,  20.    Infants,  2. 

People  ex  rel.  Colorado  Bar  Ass'n  y.  Patter- 
son,  56  C.  296,  138  P.  30. 

Attorney  and  Client,  17,  19,  48. 
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People  ex  rel.  Pagel  v.  Pendleton,  17  C.  544, 
30  P.  1041. 

Attorney  and  Client,  45. 

People  ex  rel.  Moore  v.  Perkins,  56  C.  17,  137 
P.  65. 

Constitutional  Law,  11.  Denver,  3,  4, 
15.  Evidence,  6.  Municipal  Corpora- 
tions, 11. 

People  ex  rel.  Colorado  Tax  Commission  v. 
Pitcher,  56  C.  343,  138  P.  509. 


Constitutional   Law,   18,   42. 
53,  59,  78,  79,  80,  81,  85. 


Taxation, 


People  ex  rel.  Tate  v.  Prevost,  55  C.  199, 
134  P.  129. 

Constitutional  Law,  3,  4,  5,  11.    Courts, 
13. 

People  V.  Com'rs  of  Pueblo  County,  2  C.  360. 
Counties,  51. 

People  V.  Putnam,  52  C.  517,  122  P.  796. 
Limitation  of  Acticms,  4,  12. 

People  V.  Putnam,  52  C.  521,  122  P.  798. 

(See  People  v.  Putnam,  52  C.  517,  122  P. 
796.) 

People  ex  rel.  Cunningham  v.  Quinn,  12  C. 
473,  21  P.  488. 

Appeal  and  Error,  150.    Costs,  34. 

People  V.  Raims,  20  C.  489,  39  P.  34L 

Intoxicating  Liquors,  2.    Licenses,  1,  2. 
Municipal   Corporations,   46. 

People  V.  Raymond,  18  C.  242,  32  P.  429. 
Courts,  149,  175.    Criminal  Law,  236. 

People  ex  rel.  Jerome  v.  Regents  of  Uni- 
versity of  Colorado,  24  C.  175,  49  P.  286. 


Colleges,  1,  2.    Franchises,  1. 
ranto,   13. 


Quo  War- 


People  V.  Reid,  11  C.  138,  17  P.  302. 

Counties,  18.  Courts,  116.  Officers,  26. 
Quo  Warranto,  4. 

People  V.  Reid,  11  C.  141,  18  P.  341. 
Officers,  3. 

People  V.  Rice.  34  C.  198,  86  P.  251. 

(See  People  ex  rel.  Attorney  General  v. 
Johnson,  34  C.  143,  86  P.  233.) 

People  V.  Rice.  40  C.  508,  91  P.  33. 
Taxation,  220. 

People  V.  Richmond,  16  C.  274,  26  P.  929. 

Appeal  and  Error.  2.  6.  Ccmstitutional 
Law.  33.  81,  108.  Courts,  19,  106.  108, 
109,  155,  175.  185,  186.  General  As- 
sembly, 1.    Statutes,  28. 


People  ex  rel.  Colorado  Bar  Ass'n  v.  Rinkle, 
26  C.  521,  58  P.  1091. 

(See  People  ex  rel.  (Colorado  Bar  Ass'n 
V.  Betts.) 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Robin- 
son, 32  C.  241.  75  P.  922. 

Attorney  and  Qient,  28,  29,  31,  32,  33, 
34,  35,  45,  47,  48. 

People  ex  rel.  Newton  v.  Rogers,  9  C.  506, 
13  P.  514. 

(See  People  ex  rel.  Rogers  v.  Green.) 

People  ex  reL  Wolpert  v.  Rogers,  12  C.  278, 
20  P.  702. 

Courts,  111,  113. 

People  V.  Rucker,  5  C.  455. 

Courts,  76,  103.     (General  Assembly,  L 
Judges,  1.     Statutes,  31. 

People  V.  Ryalls,  8  C.  332,  7  P.  290. 
Attorney  and  Client,  11. 

People  ex  reL  Thomas  v.  Scott,  9  C.  422,  12 
P.  608. 


institutional   Law,   14,   18. 
59.    Taxation,  13,  14,  48. 


Counties, 


People  ex  rel.  v.  Scott,  52  C.  59,  120  P.  126. 

Appeal  and  Error,  2.  Courts,  8,  10,  152, 
176,  178.    States,  20.    Statutes,  54,  121. 

People  ex  rel.  Carr  v.  Selig,  25  C.  505,  55  P. 
722. 

Attorney  and  Client,  44. 

People  V.  Sindlinger,  28  C.  258,  64  P.  19L 
Attorney  and  Client,  19. 

People  ex  rel.  Elder  v.  Sours,  31  C.  369,  74  P. 
167. 

Constitutional  Law,  5,  8,  9,  10.  Denver, 
3,  9. 

People  V.  Spruance,  8  C.  307,  6  P.  83L 

Constitutional  Law,  21.  Contracts,  56. 
Mandamus,  39.    States,  9. 

People  V.  Spruance,  8  C.  530,  9  P.  628. 
Appropriation,  3.    Horticulture,  1. 

People  V.  Stapleton,  18  C.  568,  33  P.  167. 

Constitutional  Law,  40.  Ck)ntempt,  1, 17, 
18,  19.  22,  34.  Courts.  1.  105.  News- 
paper,  1.    Principal  and  Agent,  71. 

People  ex  rel.  Normal  School  v.  State  Board 
of  Equalization  of  Olorado,  20  C.  220,  37 
P.  964. 


Counties.  59.     States,  32. 
Taxation.  13.  47,  48,  77. 


Statutes,  73. 


People  ex  rel.  Pratt  v.  Stevens,  33  C.  306,  79 
P.  1018. 


Prohibition,  2. 
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People  V.  Stitt,  14  A.  43,  69  P.  62. 

Appeal  and  Error,  167.    Licenses,  5. 

People  ex  rel.  Lawson  y.  Stoddard,  34  C.  200, 
86  P.  251. 


Denver,  34. 
ranto,  14. 


Pleading,  134.     Quo  War- 


People  ex  rel.  Saunter  v.  Stratton,  33  C.  464, 
81  P.  245. 

Elections,  11.     Municipal  Corporations, 
18.    Parties,  13.    Quo  Warranto,  12, 17. 

People  ex  rel.  v.  Tanquary,  48  C.  122,  109  P. 
260. 

Attorney  and  Client,  28,  29. 

People  V.  Taylor,  32  C.  250,  75  P.  914. 
Attorney  and  Client,  21. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Taylor, 
56  C.  441,  138  P.  762. 


Attorney  and   Client,   37. 
Phrases. 


Words   and 


People  ex  reL  Colorado  Bar  Ass'n  v.  Thomas, 
36  C.  126,  91  P.  36. 

Attorney  and  Client,  44. 

People  ex  rel.  Attorney  General  v.  Tool,  35 

C.  225,  86  P.  224. 

Contempt,  19,  28.  CourU,  110,  111,  113. 
Criminal  Law,  16.  Elections,  42,  48. 
Equity,  6.  Injunction,  20,  26,  28,  29, 
31,  41,  43.    States,  1,  47. 

People  V.  Turpin,  49  C.  234,  112  P.  539. 

Domicile,  1.  Elections,  60,  62.  Wit- 
nesses, 55. 

People  ex  rel.  Tucker  v.  Rucker,  5  C.  455. 
Judges,  1. 

People  V.  Tynon,  2  A.  131,  29  P.  809. 
Puhlic  Lands,  88,  99. 

People  ex  rel.  City  of  Denver  v.  Union  Pac, 

D.  ft  R.  O.  Co.,  20  C.  186.  37  P.  610. 

(See  People  ex  rel.  City  of  Denver  v. 
Union  Pac  R.  Co.) 

People  ex  rel.  City  of  Denver  v.  Union  Pac. 
R.  Co.,  20  C.  186,  37  P.  610. 

Bridges,  1,  2.    Railroads,  13. 

People  ex  rel.  School  Dist  No.  5  in  Mineral 
County  V.  Vanhom,  20  A.  215,  77  P.  978. 

Mandamus,  18,  50.    Schools,  3,  4,  6. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Yamum, 
28  C.  349,  64  P.  202. 

Attorney  and  Client,  77. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Waldron, 
28  C.  249,  64  P.  186. 

Attorney  and  Client,  44. 


People  ex  rel.  Colorado  Bar  Ass'n  v.  Walkey, 
26  C.  483,  58  P.  591. 

Attorney  and  Client,  19. 

People  V.  Wallace,  53  C.  494,  127  P.  960. 

(See  People  ex  rel.  v.  Board  of  Com'rs 
of  Grand  County.) 

People  V.  Walsen,  17  C.  170,  28  P.  1119. 
Action,  2. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Webster, 
28  C.  223,  64  P.  207. 

Attorney  and  Client,  43,  45. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Webster, 
31  C.  43,  71  P.  1116. 

Attorney  and  Client,  20,  29,  44. 

People  ex  rel.  Colorado  Bar  Ass'n  v.  Weeber, 
26  C.  229,  57  P.  1079. 

Attorney  and  Client,  12,  16,  44. 

People  V.  Weiss-Chapman  Drug  Co.,  5  A.  153, 
38  P.  334. 


Appeal  and  Error,  459. 
porations,  191. 


Municipal  (Dor- 


People  V.  Weiss-Chapman  Drug  Co.,  10  A.  507, 
51  P.  1010. 

Appearance,  3.    Municipal  Corporations, 
185.     Process,  45. 

People  ex  rel.  Steele  v.  Wilson,  31  C.  476,  73 
P.  866. 

(See  People  ex  rel.  Parish  v:  Adams.) 


People  V.  Wright,  6  C.  92. 

Constitutional  Law,  15,  18,  33. 
6. 


Judges, 


People  V.  Wright,  30  C.  439,  71  P.  365. 

Elections,    5.     Municipal    Corporations, 
36,  59,  64.    Statutes  60. 


People  V.  Youngberg,  53  C. 
Criminal  Law,  44. 


2,  124  P.  745. 


People  ex  rel.  Bryant  v.  Youngs,  43  C.  334, 
95  P.  1067. 

Denver,  30.    Elections,  7. 

People  V.  Zobel,  54  C.  284,  130  P.  837. 
Criminal  Law,  163,  236,  300. 

People  ex  rel.  v.  (see  under  People  v.) 

People's  Building  A  Loan  Ass'n  v.  Purdy,  20 
A.  287.  78  P.  465. 

Building  and  Loan  Associations,  1,  2,  6. 
Contracts,  113.    Corporations,  85. 

People's  Min.  ft  Mill.  Co.  v.  Central  Consol. 
Mines  Corp.,  20  A.  561,  80  P.  479. 

Frauds,   Statute  of,   31,   33.     Pleading, 
258.    Specific  Performance,  35,  36. 
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People's  Say.  Bank  y.  Olorado  Min.  Exch. 
Bldg.  Co.,  8  A.  354,  46  P.  620. 

Corporations,  81,  98,  95. 

People,  f(Mr  Use  of  Howard  y.  Cobb,  10  A. 
478,  51  P.  623. 

Clerks  of  Court,  2,  3. 

People,  for  Use  of  Town  of  Maniton  y.  Croot, 
20  A.  256,  78  P.  810. 

Municipal  Corporations,  192. 

Peoria  &  Colorado  Mill.  &  Min.  Co.  y.  Turner, 
20  A.  474,  79  P.  915. 

Mines  and  Minerals,  34,  88,  101,  102,  103, 
106,  147,  180. 

Percheron-Norman  Horse  Co.  y.  Downen,  18 
C.  71,  31  P.  501. 

Contracts,  59. 

Percy  Consol.  Min.  Co.  y.  Hallam,  22  C.  233, 
44  P.  509. 

Appeal  and  Error,  60,  79,  123,  200,  289. 
Champerty  and  Maintenance,  7. 

Perdew  y.  Creditors  of  Coffin's  Estate,  11  A. 
157,  52  P.  747. 

Appeal  and  Error,  399.    Costs,  5. 

Perkins  y.  Adams,  16  A.  96,  63  P.  792. 

Attachment,  51,  54.  Executors  and  Ad- 
ministrators, 19. 

Perkins  y.  Boyd,  37  C.  265,  86  P.  1045. 
Mechanics'  Liens,  34,  48,  77. 

Perkins  y.  Boyd,  16  A.  266,  65  P.  350. 

Constitutional  Law,  76.  Mechanics' 
Liens,  7,  33,  53,  80. 

Perkins  y.'  Boyd,  17  A.  447.  68  P.  1062. 
Appeal  and  Error,  234. 

Perkins  y.  Marrs,  15  C.  262,  25  P.  168. 

Abatement  and  Reyiyal,  11.  Assign- 
ments. 36.  Trial.  184, 141,  161.  Troyer 
and  Conyersion,  20,  21. 

Perkins  y.  Morgan,  36  C.  360,  85  P.  640. 

Husband  and  Wife,  5,  6.  Limitation  of 
Actions.  62. 

Perkins  v.  Peterson.  2  A.  242.  29  P.  1135. 

Appeal  and  Error.  314.  Assignments.  12. 
Mines  and  Minerals.  278.  Partnership, 
15. 

Perkins  y.  Russell,  56  C.  120,  137  P.  907. 

Appeal  and  Error,  458.  Brokers,  18. 
New  Trial,  6. 

Perkins  v.  Russell.  21  A.  212.  121  P.  955. 
Appeal  and  Error,  4,  5.  231,  330,  335. 


Perkins  y.  Westcoat,  3  A. 


P.  139. 


Contracts.  -4.  14.  Infants,  8,  9.  Parent 
and  Child,  6,  7. 

Perot  y.  Cooper,  17  C.  80,  2S  P.  39L 

Appeal  and  Error,  494.  Bills  and  Notes, 
154,  157.  Mortgages,  10.  Pajrment,  9, 
11,  18. 

Perras  y.  Denver  ft  R.  G.  R.  Co.,  5  A.  21,  36 
P.  637. 

Appeal  and  Error,  551.    Pleading,  203. 

Perrigo  Gold    Mining   ft  Tunneling   Co.  y. 
Grimes,  2  C.  651. 

Arbitration  and  Award,  3.  Pleading, 
276.    Replevin,  41,  44,  45,  51. 

Perrin  v.  Smith,  39  C.  404,  89  P.  648. 

E^xecutors  and  Administrators,  71. 
Pleading,  95,  214,  217. 

Perry  v.  Denver,  27  C.  93,  59  P.  747. 
ConstituticMial  Law,  24,  68. 

Perry  v.  Lynch,  10  A.  549,  52  P.  219. 
Appeal  and  Error,  442. 

Perry  v.  People,  38  C.  23,  87  P.  796. 

Criminal  Law,  76,  137.  182,  201,  215,  279, 
290.    Larceny,  7,  9,  17. 

Pershing  v.  Wolfe,  6  A.  410,  40  P.  856. 

Estoppel.  48.  Executors  and  Adminis- 
trators, 20.    Principal  and  Agent,  54. 

Pershing  v.  Wolfe,  8  A.  82,  44  P.  764. 
Appeal  and  Error,  160,  163. 

Persse   v.    Atlantic-Pacific  Railway   Tunnd 
Co.,  5  A.  117,  37  P.  951. 

Sales,  2. 

Persse  v.  Gaffney.  23  C.  245,  47  P.  293. 
Courts,  146,  155. 

Persse  v.  Gaffney,  5  A.  374,  38  P.  837. 
Appeal  and  Error,  123,  343,  401,  437. 

Peterson  v.  Durkee,  15  A.  258.  62  P.  370. 
Waters,  201,  206,  207. 

Petite  v.  People.  8  C.  518,  9  P.  622. 

Criminal  Law.  149.    Homicide,  16. 

Petterson  v.  Pajme,  43  C.  184.  95  P.  301. 

Appeal  and  Error.  447.  502.  Trial,  182. 
Waters,  231. 

Pettit  V.  Mayhew.  43  C.  274.  95  P.  939. 

Appeal  and  Error.  282>  448«  Frauds. 
Statute  of,  32. 
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Pettlt  V.  People,  24  C.  517,  52  P.  676. 

Appeal  and  Error,  208.  Exceptions,  Bill 
of,  11.  Indictment  and  Information, 
14,  25.    Intoxicating  Liquors,  11. 

Pettit  V.  Thalhelmer,  3  A.  355,  83  P.  277. 

Appeal  and  Error,  627.  Principal  and 
Agent,  17,  25. 

P^on  V.  Gregory,  4  C.  269. 
Appeal  and  Error,  168. 

Phelan  t.  Ganebin,  5  C.  14. 

Garnishment,  3,  9,  11.  Judgment,  105. 
Parties,  27.    Receivers,  29. 

Phelps  v.  Hale,  43  C.  255,  95  P.  925. 
Brokers,  8. 

Phelps  T.  Spruance,  1  C.  414. 

Abatement  and  Reyival,  10.  Appeal  and 
Error,  123,  124.  Courts,  102.  Plead- 
ing, 205.    THal,  158. 

Phenicie  v.  PoweU,  8  A.  497,  46  P.  844. 
Appeal  and  Error,  110,  448. 

Philbin  v.  Denver  City  Tramway  Co.,  36  C. 
331,  85  P.  630. 

Street  Railroads,  7,  13,  14,  16,  18. 

Phillippi  V.  Leet,  19  C.  246,  35  P.  540. 

Estoppel,  8.  Quieting  Title,  4,  6.  Trusts, 
29. 

Phillips  V.  Corbln,  25  C.  62,  49  P.  279. 
Appeal  and  Error,  16. 

Phillips  V.  Corbin,  25  C.  567,  56  P.  180. 
Costs,  2,  35,  44. 

Phillips  V.  Corbin,  8  A.  346,  46  P.  224. 

Elections,  12,  41,  55.  Municipal  Corpora- 
tions, 16. 

Phillips  V.  Curley,  28  C.  34.  62  P.  837. 
Elections,  16,  27,  30.    Judges,  20. 

Phillips  V.  Denver,  19  C.  179,  34  P.  902. 

Municipal  Corporations,  161,  177.  Nuis- 
ance, 12. 

Phillips  V.  Denver  City  Tramway  Co.,  53  C. 
458,  128  P.  460. 

Automobiles,  1.  Death,  7.  Highways, 
17.  Negligence,  15,  32,  35,  60.  Street 
Railroads,  13. 

Phillips  V.  Phillips.  30  C.  516,  71  P.  363. 
Husband  and  Wife,  4. 

Phillips  V.  Rhodes,  21  C.  217,  40  P.  453. 

Compromise  and  Settlement,  5.  Conspir- 
acy, 1.    Fraudulent  Conveyances,  10. 


Phillips  V.  Rhodes,  2  A.  70,  29  P.  1011. 

Compromise   and   Settlement.   5.     Con- 


spiracy, 1. 
10. 


Fraudulent  Conveyances, 


PhiUips  V.  Smith,  26  C.  456,  56  P.  184. 
Electi(Mi8,  22,  81. 

Phillips  V.  Smith,  25  C.  398,  55  P.  177. 
Elections,  17. 

Phillips   County   v.    (See   under   Board   of 
Com'rs  of  Phillips  County  v.) 

Phipps  V.  City  and  County  of  Denver,  57  C. 
205,  140  P.  797. 

Appeal  and  Error,  95.  Municipal  Cor- 
porations, 138,  150,  151. 

Phoenix  Indemnity  Co.  v.  Greger,  39  C.  193, 
88  P.  1066. 

Appeal  and  Error,  212.    Venue,  26. 

Pickett  V.  Handy,  5  A.  295,  38  P.  606. 
Trial,  90,  167,  168,  169. 

Pickett  V.  Handy,  9  A.  357,  48  P.  820. 

Appeal  and  Error,  440.  Judgment,  37. 
Trial,  142. 

Piel  V.  People,  52  C.  1,  119  P.  687. 

Action,  10.  Criminal  Law,  219,  221. 
Homicide,  73.    New  Trial,  40. 

Piela  V.  People,  6  C.  343. 

Homicide,  57.  New  Trial,  26.  Trial,  49, 
122. 

Pierce  v,  Conners,  20  C.  178.  37  P.  721. 
Death,  12,  18,  21.    Negligence,  18,  39. 

Pierce  v.  Hamilton,  55  C.  448,  135  P.  796. 

Appeal  and  Error,  28.  Appearance,  2,  8. 
Certiorari,  6.  Courts,  125.  Process, 
21. 

Pierson  v.  Fuhrmann,  1  A.  187,  27  P.  1016. 

Gaming,  5.  Money  Received,  1.  Parties, 
32.    Partnership,  60. 

Pierson  v.  Truax,  15  C.  223,  25  P.  183. 
Homestead,  9,  10. 

Pierson  v.  Wilton,  3  A.  130,  32  P.  282. 
Appeal  and  Error,  440. 

Pike  V.  Empfleld,  21  A.  161,  120  P.  1054. 

Mechanics'  Liens,  9.  22,  77.  Mines  and 
Minerals.  285.  Vendor  and  Purchaser, 
1. 

Pike  V.  Sutton,  21  C.  84,  39  P.  1084. 

Appeal  and  Error,  91,  99.  Ejectment,  33. 
Pleading,  67. 
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Pikes  Peak  Paint  Co.  v.  John  W.  Masury  it 
Son,  19  A.  286,  74  P.  796. 

Contracts,  58,  128.    Sales,  24,  26,  84. 

Pilgrim  Consol.  Min.  Co.  y.  Board  of  Com'rs 
of  TeUer  County,  32  C.  334,  76  P.  364. 

Courts,  148.    Tazaticm,  19,  86,  89. 

Pilgrim  CcMisol.  Min.  Co.  v.  Board  of  Com'rs 
of  Teller  County,  20  A.  811,  78  P.  617. 

Appeal  and  Error,  16.    Courts,  180. 

Pinnacle  Gold  Min.  Co.  v.  Popst,  54  C.  451, 
131  P.  413. 

Bona  Fide  Purchaser,  13.  Courts,  70. 
Executors  and  Administrators,  54,  57, 
58,  59,  61.  Judgment,  13,  166, 180,  181, 
Judicial  Sales,  1.    Process,  36. 

Pioneer  Loan  Co.  v.  Ingols,  11  A.  305,  63  P. 
48. 

Contracts,  106. 

Pipe  T.  Jordan,  22  C.  892,  46  P.  371. 
Lis  Pendens,  4,  8. 

Pipe  y.  Smith,  4  G.  444. 

Deeds,  45,  46.    Evidence,  172. 

Pipe  y.  Smith,  5  C.  146. 

Fraud,  12.  Limitation  of  Actions,  15,  67, 
59. 

Piper  y.  Pueblo  City  R.  Co.,  4  A.  424,  36  P. 
158. 

Negligence,  46. 

Pitkin  County  y.  (See  under  Board  of  Pitkin 
County  y.) 

Pltschke  y.  Pope,  20  A.  328,  78  P.  1077. 
Mechanics'  Liens,  4,  12,  73. 

Pittinger  y.  PitUnger,  28  C.  308,  64  P.  195. 

Appeal  and  Error,  478.  Insurance,  92, 
120,  121.    Marriage,  6. 

Pittsburg   Concentrating   it  Mining   Co.    y. 
Click,  7  A.  43,  42  P.  188. 

Appeal  and  Error,  517.    Contracts,  183. 

Plank  y.  Maxwell,  25  A.  158,  136  P.  465. 
Fraud,  6. 

Piatt  y.  Brannan,  34  C.  125,  81  P.  755. 
WUls,  53,  63. 

Platte  Land  Co.  y.  Hubbard,  30  C.  40,  69  P. 
514. 

Courts,  174. 

Platte  Land  Co.  y.  Hubbard,  12  A.  465,  56  P. 
64. 

Contracts,  126.  Limitation  of  Actions, 
20.    Vendor  and  Purchaser,  27. 


Platte  Valley  Irr.  Co.  y.  Buckers  Irrigation, 
Milling  ft  Improvement  Co.,  25  C.  77,  53  P. 
334. 

Waters,  26,  38,  218,  231. 

Platte  Valley  Irr.  Co.  v.  Central  Trust  Co.. 
32  C.  102,  75  P.  391. 

Appeal  and  Error,  448.  Judgment,  187, 
202,  231,  236.  Waters,  96, 192,  230,  363, 
369. 

Platte  Water  Co.  v.  Northern  Colorado  Irri- 
gation Co.,  12  C.  525,  21  P.  711. 

Waters,  1,  178,  364. 

Platte  it  Denver  Canal  ft  Milling  Co.  ▼. 
Dowell.  17  C.  376,  30  P.  68. 

Constitutional  Law,  48,  50.  Cor^nr 
tions,  4.  £«asements,  20.  Negligence, 
5,  52.    Statutes,  26.    Waters,  160. 

Platte  ft  Denver  Canal  ft  Milling  Ca  v.  Lee, 
2  A.  184,  29  P.  1036. 

Injunction,  23.  Municipal  CorporaticHiB. 
165,  175.    Waters,  160. 

Platte  ft  Denver  Ditch  Co.  v.  Anderson,  8  C 
131.  6  P.  515. 

Nuisance,  5,  9,  13. 

Plattner  Implement  Co.  v.  Bradley,  Alderson 
ft  Co.,  40  C.  95,  90  P.  86. 

Corporations,  271.  Pleading,  144.  Proc- 
ess, 16.    Setoff  and  Counterclaim,  2,  3. 

Pleyte  v.  Pleyte,  14  C.  693,  23  P.  1007. 
Appeal  and  Error,  241,  243. 

Pleyte  v.  Pleyte,  15  C.  44,  24  P.  679. 

Appeal  and  Error,  243,  365.  Courts,  54, 
104.    Judgment,  117. 

Pleyte  v.  Pleyte,  15  C.  125,  25  P.  25. 
Divorce,  42. 

Pleyte  v.  Pleyte,  1  A.  70,  28  P.  23. 
Divorce,  24.    Jury,  6.    Maxims,  1. 

Plummer  v.  Struby-Estabrooke  Mercantile 
Co..  23  C.  190,  47  P.  294. 

Account,  Action  on,  6.  Attachment,  27. 
Corporations,  21.  Evidence,  94,  133. 
Interest.  4.    Trial,  36. 

Plummer  Mercantile  Co.  v.  Henderson,  37  C 
93,  86  P.  108. 

Factors,  4. 

Poage  V.  E.  H.  Rollins  ft  Son,  24  A.  637,  135 
P.  990. 

Adverse  Poesessicm.  15,  18.  Pleading, 
180.    Taxation,  173, 174,  182. 

Poire  v.  Leadville  Imp.  Co.,  6  C.  413. 
(See  Poire  v.  Wells.) 
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Poire  y.  Rocky  Mountain  Transportation  Co., 
7  C.  588,  4  P.  1179. 

Appeal  and  Error,  122. 

Poire  V.  Wells,  6  C.  406. 

Mines  and  Minerals,  7,  26.  Public  Lands, 
68,  71. 

Polk  V.  Butterfield,  9  C.  326,  12  P.  216. 

Appeal  and  Error,  299.  Evidence,  14. 
Limitation  of  Actions,  58. 

Polk  V.  Mook,  10  C.  326,  15  P.  615. 
Appeal  and  Error,  440. 

PoUard  v.  Lathrop,  12  C.  171,  20  P.  261. 

Dismissal  and  Nonsuit,  6.  Fraud,  20. 
Trusts,  32. 

Pollard  y.  McCloskey,  6  A.  664,  39  P.  432. 
Evidence,  168.    Principal  and  Agent,  26. 

Pollard  V.  Sayre,  46  C.  196,  98  P.  816. 
Contracts,  76. 

Pollard  V.  Shively,  6  C.  309. 

Boundaries,  1.  Evidence,  161,  176. 
Mines  and  Minerals,  61,  70. 

Pollen  V.  Magna  Charta  Min.  ft  Mill.  Co.,  40 
C.  89,  90  P.  639. 

Counties,  43.    Taxation,  160,  166. 

Pollock  V.  People,  1  C.  83. 

Appeal  and  Error,  160,  169.  Quo  War- 
ranto, 21. 

Pomeroy  v.   Rocky   Mountain   Ins.   ft   Sav. 
Inst.,  9  C.  296,  12  P.  163. 

Insurance,  20,  22. 

Pomroy  v.  Board  of  Public  Water  Works  of 
Pueblo,  66  C.  476,  136  P.  78. 

Municipal  Corporations,  130. 

Ponder  v.  Altura  Farms  Co.,  67  C.  619,  143 
P.  670. 

Fraud,  16,  17. 

Poole  V.  Lowe,  24  C.  476,  52  P.  741. 

Mortgages,  78.  Subrogation,  1.  Vendor 
and  Purchaser,  38. 

Poole  V.  People,  24  C.  610,  62  P.  1026. 

Criminal  Law,  46.  Evidence,  139.  Hus- 
band and  Wife,  2,  39,  40.  Indictment 
and  Information,  30.    Marriage,  3. 

Poorman  Silver  Mines  of  Colorado  v.  Bryant, 
34  C.  49.  81  P.  266. 

(See  Poorman  Silver  Mines  of  Colorado 
V.  Devllng,  34  C.  37,  81  P.  262.) 

Poorman  Silver  Mines  of  Colorado  v.  Dev- 
llng, 34  C.  37,  81  P.  252. 

Master  and  Servant,  39,  41,  66,  66. 


Popejoy  V.  Diederich,  56  C.  91,  136  P.  1196. 
Appeal  and  Error,  443. 

Popejoy,  In  re,  26  C.  32,  66  P.  1083. 

Arrest,  3.  Bail,  14.  Constitutional  Law, 
68.  Contempt,  36.  Habeas  Corpus,  3. 
Husband  and  Wife,  30,  33. 

Porter  v.  Grady,  21  C.  74,  39  P.  1091. 

Equity,  40.  Mortgages,  96.  Pleading, 
76, 118. 

Porter  v.  People,  31  C.  608,  74  P.  879. 

Conspiracy,  16,  17.  Criminal  Law,  138, 
178,  180,  181,  189,  193,  283,  286,  289. 
Larceny,  7,  12,  13,  14,  16.  Witnesses, 
76. 

Porter  v.  Stapp,  6  C.  32. 

Attachment,  36.  Bonds,  4.  Justices  of 
the  Peace,  32.  Process,  13.  Sheriffs 
and  Constables,  26,  41. 

PorUand  Gold  Min.  Co.  v.  G'Hara,  46  C.  416, 
101  P.  773. 

Master  and  Servant,  101,  104.  Negli- 
gence, 69.    Trial,  136,  136. 

Posey  V.  Denver  Nat  Bank,  24  C.  199,  49  P. 
282. 

Bills  and  Notes,  21. 

Posey  V.  Denver  Nat.  Bank.  7  A.  108,  42  P. 
684. 

Bills  and  Notes,  24.    Pleading,  82. 

Possell  V.  Smith,  39  C.  127,  88  P.  1064. 

Appeal  and  Error,  71,  414,  434,  437.  Cor- 
porations,  211.  Fixtures,  10.  Plead- 
ing, 211,  269.    Trial,  115. 

Post  Printing  ft  Pub.  Co.  v.  Shafroth,  63  C. 
129,  124  P.  176. 

Constitutional  Law,  3.  States,  46.  Stat^ 
utes,  92. 

Post,  People  ex  rel.,  v.  American  Smelting  ft 
Refining  Co..  30  C.  275,  70  P.  413. 

(See  People  ex  rel.  Post  v.  American 
Smelting  ft  Refining  Co.) 

Postal  Tel.  Cable  Co.  v.  Barwise,  11  A.  328. 
63  P.  262. 

Damages,  6. 

Posten  V.  Denver  Consol.  Tramway  Co.,  11  A. 
187,  63  P.  391. 

Carriers,  73.    Negligence.  37.    Trial,  69. 

Posten  V.  Denver  Consol.  Tramway  Co.,  20 
A.  324,  78  P.  1067. 

Negligence,  69.    Trial,  62. 

Potts  V.  Magnes,  17  C.  364,  80  P.  68. 

Adverse  Possession,  11.  Appeal  and  Er- 
ror, 438.  Forcible  Entry  and  Detainer, 
2,  6,  16. 
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Potyralski  y.  People,  53  C.  831,  124  P.  742. 
Criminal  Law,  78,  281. 

Poudre  Valley  Reservoir  Co.  y.  Larimer 
County  Canal  No.  2  Irrigating  Co.,  56  C. 
567,  139  P.  580. 

Courts,  184. 

Poondstone  y.  Holt,  5  A.  66,  87  P.  85. 

Appeal  and  Error,  211.  Assignments  for 
Benefit  of  Creditors,  9.    Parties,  86. 

Poundstone  v.  Maben,  5  A.  70,  87  P.  37. 
(See  Poundstone  v.  Holt,  5  A.  66,  37  P. 
35.) 

Poupplrt  y.  Greenwood,  48  C.  405,  110  P.  195. 

Fraud,  10.  Principal  and  Agent,  1,  8. 
Release,  1. 

Powell  y.  National  Bank  of  Commerce  in 
Denver,  19  A.  57,  74  P.  536. 

Appearance,  2.  Chattel  Mortgages,  84, 
86.  Courts,  7.  Judgment,  167.  Lis 
Pendens,  2,  8,  5.  Pleading,  59.  Re- 
ceivers, 7,  8. 

Power  V.  People.  17  C.  178.  28  P.  1121. 

Appeal  and  Error,  487.  Homicide,  8,  5, 
46.    Venue,  18,  22.    Witnesses,  44. 

Powers  v.  City  of  Boulder,  54  C.  558,  181  P. 
895. 

Municipal  Corporations,  258.  Pleading, 
269. 

Powers  V.  People,  53  C.  43,  123  P.  642. 
'  Confidence  Game,  1.    Criminal  Law,  110. 

Powrie  V.  Kansas  Pac.  R.  Co.,  1  C.  529. 

Corporations.  193.  Principal  and  Agent, 
57. 

Poydak  v.  O'Connor,  58  C.  262,  126  P.  539. 
Assumpsit,  Action  of,  1. 

Pracht  V.  Daniels.  20  C.  100,  36  P.  845. 
Money  Paid,  1. 

PraU  V.  Richards.  9  A.  165,  48  P.  668. 
Husband  and  Wife,  28. 

Pratt,  In  re.  19  C.  138.  34  P.  680. 

Criminal  Law.  306.    Statutes,  47,  56. 

Pratt  V.  Seamans.  43  C.  517.  95  P.  929. 

Appeal  and  Error.  476.  478,  503.  Reple- 
vin. 37.    Trtal.  42. 

Pratt  V.  South  Canon  Supply  Co..  47  C.  478, 
107  P.  1105. 

Appeal  and  Error.  189.    Judgment,  38. 

Pratt,  People  ex  rel.  v.  Stevens.  33  C.  306, 
79  P.  1018. 

(See  People  ex  rel.  Pratt  v.  Stevens.) 


Predovlch  v.  Predovich,  49  C.  578,  114  P.  804. 

Appeal  and  Error,  251,  88L  Justices  of 
the  Peace,  47. 

Preferred  Ace.  Ins.  Co.  v.  Fielding,  35  C.  19, 
83  P.  1013. 

Contracts,  76.  Insurance,  28,  65,  69,  72, 
73,  85,  92,  96. 

Presbyterian  College  v.  Poole,  25  C.  50,  52  P. 
1108. 

Waters,  177. 

PrewiU  v.  Lambert^  19  C.  6,  84  P.  683. 
Estoppel,  50.    Witnesses,  17. 

Prewltt  T.  Lambert,  19  C.  7,  34  P.  684. 
Jury,  28.    Trover  and  Conversion,  18. 

Prewltt  V.  Prewltt,  52  C.  522,  122  P.  766. 

Appeal  and  Error,  23,  141.  Divorce,  40, 
55,  68. 

Prewltt  V.  Prewltt,  56  C.  174,  139  P.  1. 
Courts,  51,  88. 

Pribble  V.  People,  49  C.  210,  112  P.  220. 

Criminal  Law,  11,  170.  Insane  Persons, 
14. 

Price  V.  Archuleta,  17  C.  288,  29  P.  460. 
Elections,  61. 

Price  V.   Board  of  Com'rs  of  Kit  Carson 
County,  22  A.  815, 124  P.  358. 

Appeal  and  Error.  253.  398,  542.  Coun- 
ties, 32,  34.  Judges,  10.  Pleading,  189. 
Statutes,  95. 

Price  V.  Buchanan,  12  C.  866.  21  P.  144. 
Appeal  and  Error,  896,  504. 

Price  V.  Denver  ft  R.  G.  R.  Co.,  12  C.  402,  21 
P.  188. 

Carriers,  28. 

Price  V.  Immel,  48  C.  163,  109  P.  941. 

Appeal  and  Error.  268.  372.  398.  Equity, 
26.  Interest.  13.  21.  Judgment,  18. 
Specific  Performance.  30,  31.  42.  Trial, 
187.    Vendor  and  Purchaser,  10. 

Price  V.  Kramer,  4  C.  546. 
Taxation,  28,  116. 

Price  V.  Lucky  Four  Gold  Mln.  Co.,  56  C.  163, 
136  P.  1021. 

Venue.  10,  24. 

Prior  V.  People,  58  C.  359,  127  P.  141. 
Bail,  5. 

Priorities  of  Water  Righte  in  Dist  Na  12. 
In  re. 

(See  Waterman  v.  Hughes,  83  C.  270,  80 
P.  891.) 
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Priority  of  Legislative  Appropriations,  In  re, 
19  C.  58,  34  P.  277. 

Appropriation,    4.      Courts,    163,    172. 
Trial,  6. 

Proposed  Amendments  to  the  Constitution 
and  Initiative  and  Referendum  Measures, 
In  re,  50  C.  84, 114  P.  298. 

(See  Executive  Questions,  In  re.) 

Prowers  v.  Nowles,  42  C.  442,  94  P.  347. 


Contracts,  10,  76. 
17. 


Pleading,  223.    Sales, 


Prowers   County   v.    (See  under  Board   of 
Com'rs  of  Prowers  County  v.) 

Prowitt  V.  Denver,  11  A.  70,  52  P.  286. 
Intoxicating  Liquors,  25. 

Prudential  Ins.  Co.  of  America  v.  Hunmier, 
36  C.  208,  84  P.  61. 

Constitutional  Law,  11.  Courts,  31.  In- 
surance, 41,  95.  Judges,  16.  Statutes, 
28..  Trial,  32. 

Public  Guaranty  Sav.  Bank  v.  Fort  Lyon 
Canal  Co.,  ^1  C.  224,  73  P.  249. 

(See  Blakely  v.  Fort  Lyon  Canal  Ca) 

Public  Lands,  In  re,  27  C.  99,  60  P.  345. 
(See  State  Lands,  In  re.) 

Pueblo  V.  (See  under  City  of  Pueblo  v.) 

Pueblo  Bldg.  Co.  v.  Klein,  5  A.  348,  38  ?.  608. 
Negligence,  54.    Trial,  187. 

Pueblo  Chicago  Lumber  Co.  v.  Danziger,  7 
A.  149,  42  P.  683. 

Appeal  and  Error,  336.  Judgment,  157, 
200. 

Pueblo  County  v.  (See  under  Board  of  Com'rs 
of  Pueblo  County  v.) 

Pueblo  County  v.  Sloan,  4  C.  128. 
Appeal  and  Error,  20. 

Pueblo  Electric  St  Ry.  Co.  v.  Sherman,  25  C. 
114,  53  P.  322. 

Evidence,  100.  Negligence,  39,  59. 
Street  Railroads,  13.    Witnesses,  84. 

Pueblo  Light,  Heat  ft  Power  Co.  v.  McGinley, 
5  A.  238,  38  P.  425. 

Negligence,  50,  51. 

Pueblo  Realty  Trust  Co.  v.  Tate,  32  C.  67,  75 
P.  402. 

Contracts,  72.  Quieting  Title,  32,  35. 
Taxation,  205. 

Pueblo  Sav.^ank  v.  Richardson,  39  C.  319, 
.    89  P.  799. 

Banks  and  Banking,  24,  68.  Corpora- 
tions, 56. 


Pueblo  Traction  &  Electric  Co.  v.  Allison, -30 
C.  337,  70  P.  424. 

Street  Railroads,  5. 


Pueblo  Water  Co.  v.  Pueblo, 
1125. 

Waters,  413. 


A.  554,  139  P. 


Pueblo  &  A.  V.  R.  Co.  v.  Beshoar,  8  C.  32,  5 
P.  639. 

Mortgages,  34. 

Pueblo  ft  A.  V.  R.  Co.  v.  Board  of  Com'rs  of 
Prowers  County,  5  A.  129,  38  P.  112. 

Ejectment,  15.    Equity,  13. 

Pueblo  ft  A.  V.  R.  Co.  v.  Rudd,  5  C.  270. 
Eminent  Domain,  3,  69. 

Pueblo  ft  A.  V.  R.  Co.  v.  Taylor,  6  C.  1. 

Contracts,  31,  56,  58,  59,  70,  73,  76.  Mon- 
opolies, 2.    Railroads,  3.    ^ 

Pullen  V.  Headberg,  53  C.  502,  127  P.  954. 
Conspiracy,  1,  2,  3.    Execution,  10,  27,  28. 

Pullman  Palace-CJar  Co.  v.  Barker,  4  C.  344. 

Carriers,  49.  Damages,  3.  Maxims,  1. 
Negligence,  24. 

Pullman  Palace  Car  Co.  v.  Freudensteln,  3 
A.  540,  34  P.  578. 

Carriers,  78. 

Purdy  V.  Deprez,  39  C.  68,  88  P.  972. 
Limitation  of  Actions,  49. 

Purdy  V.  CJeary.  45  C.  1?9,  100  P.  426. 
Appeal  and  Error,  218,  325. 

Purmort  v.  Tucker  Lumber  Co.,  2  C.  470. 
Mechanics'  Liens,  5.     Statutes,  80. 

Purse  V.  Purcell,  43  C.  50,  95  P.  291. 

Appeal  and  Error,  419.  Physicians  and 
Surgeons,  13.    Witnesses,  49,  50. 

Pursel  V.  Teller,  10  A.  488.  51  P.  436. 
Fraud,  6.    Landlord  and  Tenant,  8. 

Putnam  v.  Curtis,  7  A.  437,  43  P.  1056. 
Waters,  180,  356,  363,  366. 

Putnam  v.  Lyon,  3  A.  144,  32  P.  492. 

Abatement  and  Revival,  4,  18.  Action, 
30.  Appeal  and  Error,  70,  289,  457. 
Costs,  4.    Pleading,  244. 

Putnam  v.  Sea.  8  C.  298,  7  P.  172. 
Appeal  and  Error.  281. 

Puzzle  Mining  ft  Reduction  Co.  v.  Morse 
Bros.  Machinery  ft  Supply  Co..  24  A.  74, 
131  P.  791. 

Fixtures,  2.    Sales.  93. 
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QueBtion  Propounded  by  the  Goyemor,  In 
re,  12  C.  399,  21  P.  488. 

States,  12. 

Questions  Propounded  by  the  Governor,  In 
re,  50  C.  84,  114  P.  298. 

Courts,  167. 

Questions  Propounded  by  the  Goyemor,  In 
re,  66  C.  17,  123  P.  660. 

Initiative  and  Referendum,  1.  Statutes, 
31,  68.    Taxation,  2,  61,  63,  64,  78. 

Questions  Propounded  by  the  Goyemor,  In 
re,  66  C.  106,  133  P.  140. 

Public  Lands,  94. 

Quimby  y.  Boyd,  8  C.  194,  6  P.  462. 

Acknowledgment,  3.  Appeal  and  Error, 
48.  Deeds,  28.  Judgment,  72,  102. 
Mines  and  Minerals,  69,  86,  108.  Of- 
ficers, 18.  Pleading,  107,  273.  Stat- 
utes, 28.    Trial,  72,  166. 

Quimby  y.  Boyd,  8  C.  342,  7  P.  288. 
Mines  and  Minerals,  86. 

Quinby  v.  Tedford,  4  A.  210,  36  P.  276. 
Appeal  and  Error,  433,  476. 

Quinn  y.  Baldwin  Star  Coal  Co.,  19  A.  497, 
76  P.  662. 

Appeal  and  Error,  91,  499.    Damages,  36. 
Deeds,  41.     Injunction,  46,  47,  49,  61. 
Judgment,  164.    Mines  and  Minerals, 
142.    Public  Lands,  66,  66. 
# 
Quinn  y.  Kellogg,  4  A.  167,  36  P.  49. 

Byldence,  162.  Limitation  of  Actions, 
17,  28.  Mortgages,  66,  66.  Quieting 
TiUe,  16. 

Quinn  y.  People,  32  C.  136,  76  P.  396. 

Bailment,  12.  Criminal  Law,  117,  280, 
284,  286.    Larceny,  4,  11. 

Quinn  y.  People,  61  C.  360,  117  P.  996. 

Criminal  Law,  263.  Intoxicating  Li- 
quors, 38. 

Quinn  y.  Silka,  19  A.  607,  76  P.  666. 
Injunction,  61. 

R 

Rabjohns  y.  Sorenson,  6  A.  426,  38  P.  992. 
Appeal  and  Error,  402.    Costs,  37. 

Rachofsky  y.  Benson,  17  A.  306,  77  P.  862. 
Appeal  and  Error,  162. 

Rachofsky  y.  Benson,  19  A.  178,  74  P.  667. 
Repleyin,  11. 


Rachofsky  y.  Benson,  19  A.  173,  74  P.  666. 

Fraudulent  Conyeyances,  16,  18,  48. 
Repleyin,  23,  24. 

Rachofsky  ft  Co.  y.  Benson,  19  A.  181,  74  P. 
1130. 
(See  Rachofsky  ft  Co.  y.  Benson,  19  A. 
173,  74  P.  665.) 

Ralph  y.  Weary,  7  C.  217,  8  P.  224. 
Appeal  and  Ehror,  120,  440. 

Ralston,  People  ex  rel.,  y.  Herring,  30  C.  446, 
71  P.  413. 

(See  People  ex  rel.  Ralston  y.  Herring.) 

Rambo  y.  Armstrong,  46  C.  124,  100  P.  686. 

Appeal  and  Error,  448.  Assignments,  1. 
Vendor  and  Purchaser,  31. 

Ramer  y.  Smith,  4  A.  434,  36  P.  302. 
Justices  of  the  Peace,  21,  24,  54. 

Ramsay  y.  Meade,  37  C.  466,  86  P.  1018. 

Appeal  and  Error,  90,  497.  Damages,  32, 
46.  Partnership,  6,  23,  27,  32.  Plead- 
ing, 270,  277,  284.    Trial,  100,  109,  115. 

Rand  y.  Pantagraph  Stationery  Co.,  1  A.  270, 
28  P.  661. 

Bills  and  Notes,  133.    Process,  9. 

Randall  y.  Rocky  Ford  Ditch  Co.,  29  C.  430, 
68  P.  240. 

Waters,  203. 

Randolph  y.  Helps,  9  C.  29,  10  P.  246. 

Contracts,  18,  76.  Eyldence,  148.  Land- 
lord and  Tenant,  11,  2L 

Randolph  y.  Prowers,  21  A.  641,  122  P.  804. 

Appeal  and  Error,  8.  Contracts,  80.  Ex- 
ecutors and  Administrators,  1,  63,  57. 

Rankin  y.  C^ardillo.  38  C.  216.  88  P.  170. 

Appeal  and  Error,  132,  436,  440.  Brok- 
ers. 39.    New  Trial,  14.    Trial,  76. 

Rankin  y.  Thompson,  7  C.  381,  3  P.  719. 

Appeal  and  Error,  440. 

Rankin  y.  Underwood,  9  A.  168,  47  P.  972. 

Appeal  and  Error,  449,  630.  Witnesses, 
43. 

Rara    Aris    Gtold    ft    Silyer    Min.    Co.    y. 
Bouscher,  9  C.  386.  12  P.  433. 

Mechanics'  Liens,  12,  14.    Trial,  120. 
Rarick  y.  Vandeyier,  27  C.  638,  62  P.  364. 

Appeal  and  Error,  324. 
Rarick  y.  Vandeyier,  11  A.  116,  62  P.  743. 

Appeal  and  Error,  486.  Infants,  13. 
Trusts,  13. 

Rasmussen  y.  Leyin,  28  C.  448,  66  P.  94. 
Mortgages,  84,  86,  97,  102. 
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Rasmussen  v.  State  Nat  Bank,  11  C.  301,  18 
P.  28. 
Bills  and  Notes,  26.    Contracts,  32,  42. 

Ratcllff  V.  People.  22  C.  75,  43  P.  653. 

Homicide,  3.     Indictment  and  Informa- 
tion, 1.    Statutes,  83. 

Ratcliffe  V.  Dakan,  16  C.  100,  26  P.  341. 
Costs,  4. 

Rathvon  v.  White,  16  C.  41,  26  P.  323. 
Statutes,  76.    Witnesses,  17. 

Rawles  V.  People,  2  A.  501,  31  P.  941. 

Attachment,  93.    Courts,  81.    Judgment, 
166.    Parties,  36.    Pleading,  178. 

Rawlings  v.  Casey,  19  A.  162,  73  P.  1090. 

Appeal  and  Error,  264,  259,  395.    Mines 
and  Minerals,  202.    Pleading,  280. 

Rawlings  v.  Clark,  19  A.  214,  74  P.  346. 

Appeal  and  Error,  253,  294.    Master  and 
Servant,  16. 

Rawlings  Min.  Co.  v.  Trtbe,  29  C.  302,  68  P. 
284. 

(See   Fanny   Rawlings    Mining   Co,   v. 
Tribe.) 

Ray  V.  Hiller.  11  C.  446,  18  P.  622. 

Assignments  for  Benefit  of  Creditors,  29, 
38. 

Ray  V.  People,  6  C.  231. 
Criminal  Law,  46,  121. 

Ray  V.  Raymond,  8  C.  467,  9  P.  16. 

Assignments  for  Benefit  of  Creditors,  7, 
19.    Fraudulent  Conveyances,  21. 

Raymond  v.  People,  2  A.  329,  30  P.  504. 

District  and  Prosecuting  Attorneys,  6. 
Forgery,  3. 

Raynolds  v.  Ray,  12  C.  108,  20  P.  4. 

'^    Assignments  for  Benefit  of  Creditors,  23. 
Attachment,  39,  41.    Judgment,  229. 

Reading  of  Bills,  In  re,  9  C.  641,  21  P.  477. 

Statutes,  8. 

Reagan  v.  People,  49  C.  316,  112  P.  786. 

Conspiracy,  9.    Criminal  Law,  93,  94,  96, 
127,  171.    Homicide,  93,  103,  116. 

Reardon  v.  Barr,  13  A.  385,  69  P.  216. 
Forcible  Entry  and  Detainer,  19. 

Rebecca  Gold  Min.  Co.  v.  Baker,  38  C.  289. 
87  P.  1072. 

Master  and  Servant,  16. 

Rebecca  Gold  Min.  Co.  v.  Bryant,  31  C.  119, 
71  P.  1110. 
Mines  and  Minerals,  66,  92,  179,  181. 


Recalling  Bills,   In   re — Senate  Resolution. 
9  C.  630,  21  P.  474. 

(See  Senate  Resolution  Relating  to  Re- 
call of  Bills,  In  re.) 

Reddicker  v.  Lavinsky,  3  A.  159,  32  P.  349. 

Appeal  and  Error,  392.    Assignments,  1.. 
Bills  and  Notes,  4. 

Reddin  v.  Dunn,  22  C.  127,  43  P.  1006. 

(See  Reddin  v.  Dunn,  2  A.  M8,  31  P. 
947.) 

Reddin  v.  Dunn,  2  A.  518,  31  P.  ^47. 

Cancellation  of  Instruments,  4.    Notice, 
3. 

Redington  v.  Redington,  2  A.  8,  29  P.  811. 
Divorce,  2,  7,  24. 

ReduB  V.  People,  10  C.  208,  14  P.  323. 
Homicide,  37,  41,  88. 

Reed  v.  Cates,  11  C.  527,  19  P.  464. 

Exceptions,  Bill  of,  27.    Justices  of  the 
Peace,  26. 

Reed  v.  First  Nat.  Bank,  23  C.  380,  48  P.  607. 

Bills  and  Notes,  7,  118,  154,  157,  158. 
Venue,  10. 

Reed  v.  Interstate  Oil  Co.»  41  C.  463,  92  P. 
911. 

Appeal  and  Error,  447,  478,  479.    Limita- 
tion of  Actions,  46. 

Reeves  v.  People,  2  A.  196,  29  P.  1033. 
(Contempt,  1,  39. 

Reeves  ft  Co.  v.  Best,  13  A.  225,  56  P.  986. 

Appeal   and   Error,   165,   331,   388,   416. 
Motions,  8. 

Reid  V.  Montezuma  Valley  Irr.  Dist,  66  C. 
527,  139  P.  550. 

Counties,  46. 

Reid  V.  Sullivan,  20  C.  498,  39  P.  338. 

Executors   and  Administrators,   36,   36. 
Mortgages,  22. 

Reid  V.  People,  29  C.  333,  68  P.  .228. 

Animals,    6.      Constitutional    Law,    78. 
Quarantine,  1. 

Reid,  Murdoch  &  CJo.  v.  Bird,  16  A.  116,  61  P. 
363. 

Chattel  Mortgages,  55.  Fraud,  30.  Sales, 
16,  22. 

Reithman  v.  Brandenburg,  7  C.  480,  4  P.  788. 

Landlord  and  Tenant,  41. 

Reitze  v.  Humphreys,  63  C.  171,  125  P.  622. 

Action,  13.    Equity,  11.    Forcible  Entry 
and  Detainer,  16. 
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Reltze  V.  Humphreys,  53  C.  177,  126  P.  618. 
Equity,  9, 16.    Mortgages,  6, 117, 118. 

Relender  v.  Riggs,  20  A.  423,  79  P.  328. 

Corporations,  148.    Costs,  10.    Judgment, 
178.    Quieting  Title,  20,  35,  36,  37. 

Relief  Bills,  In  re,  21  C.  62,  39  P.  1089. 
Byidence,  2.    States,  35. 

Remington  y.  Smith,  1  C.  53. 
Courts,  14,  102. 

Rennick  v.  Rennick,  13  C.  546,  22  P.  898. 
(See  Todd  y.  Rennick.) 

Reno  y.  Reno  A  Juchem  Ditch  Co.,  51  C.  588, 
119  P.  478. 

Appeal  and  Error,  54,  465.    Corporations, 
17.    Injunction,  16.    Waters,  327. 

Rensberger  y.  Britton,  31  C.  77,  71  P.  379. 
Set-Off  and  Counterclaim,  11. 

Rensberger  y.  Britton,  31  C.  79,  71  P.  880. 
Trial,  69. 

Repath  y.  Walker,  13  C.  109.  21  P.  917. 
Appeal  and  Error,  500. 

Republican  Pub.  Co.  y.  Conroy,  5  A.  262,  38 
P.  423. 

Libel  and  Slander,  8,  19,  20,  21. 

Republican  Pub.  Co.  y.  Miner,  12  C.  77,  20 
P.  346. 

Byidence,  187.     Libel  and  Slander,  15, 
19,  22.    Trial,  122. 

Republican  Pub.  Co.  y.  Miner,  3  A.  568,  84 
P.  485. 

Label  and  Slander,  5,  6,  14,  19. 

Republican  Pub.  Co.  y.  Mosman,  15  C.  399, 
24  P.  1051. 


Damages,  8. 
19,  21. 


Libel  and  Slander,  4,  6, 15, 


Reyer  y.  Teare,  22  A.  172,  122  P.  1127. 
Appeal  and  Error,  219.    Courts,  134. 

Reynolds  y.  Campling,  21  C.  86,  39  P.  1092. 
Exceptions,  Bill  of,  6,  25,  30. 

Reynolds  y.  Campling,  23  C.  105,  46  P.  639. 

Continuance,  7,  23.  Public  Lands,  67. 
Quieting  Title,  6. 

Reynolds  y.  Hart,  42  C.  150,  94  P.  14. 

Appeal  and  Error,  439,  494.  Contracts, 
138,  185.  Master  and  Senrant,  8,  11. 
Trial,  82,  120. 

Reynolds  y.  Larkins,  10  C.  126,  14  P.  114. 

Forcible  Entry  and  Detainer,  3.  Jus- 
tices of  the  Peace,  25,  42.    Statutes,  76. 


Reynolds  y.  ManyiUe,  6  A.  486,  39  P.  360. 

Appeal  and  Error,  447.    New  Trial,  19. 
Partnership,  71. 

Reynolds  y.  Norman,  57  C.  339,  141  P.  466. 
Contracts,  4. 

Reynolds  y.  People,  1  C.  179. 

Criminal  Law,  14.    Territories,  1. 

Reynolds,  People  ex  rel.,  y.  Board  of  Com'rs 
of  Rio  Grande  County,  11  A.  124,  62  P.  748. 
(See  People  ex  rel.  Reynolds  y.  Board 
of  Com'rs  of  Rio  Grande  County.) 

Rhoades  y.  Drummond,  3  C.  374. 

Exceptions,  Bill  of,  10.    Troyer  and  Con- 
yerslon,  6. 

Rhoades  y.  Higbee,  21  C.  88,  39  P.  1099. 
Ejectment,  16,  21. 

Rhoads  y.  Qatlin,  2  A.  96,  29  P.  1019. 
Pleading,  136.     Repleyin,  28. 

Rhode  y.  Steinmetz,  25  C.  308,  55  P.  814. 
Appeal  and  Error,  448.    Elections,  6L 

Rhodes  y.  Board  of  Public  Works  of  City  o^ 
Denyer,  10  A.  99,  49  P.  430. 

Denyer,  43,  44.    Mandamus,  1,  10. 

Rhodes  y.  Hutchins,  10  C.  258,  15  P.  329. 
Bills  and  Notes,  127.    Pleading,  268. 

Rhodes  y.  Jenkins,  18  C.  49,  31  P.  491. 

Banks  and  Banking,  36.   Bills  and  Notes, 
52. 

Rhodes  y.  Wilson,  12  C.  65,  20  P.  746. 

Bills   and   Notes,    151.     Eridence,   174. 
VendcM*  and  Purchaser,  12,  56. 

Rhone  y.  National  Life  Ins.  Co.,  43  C.  162, 
95  P.  298. 

Insurance,  5. 

Rhone  y.  Powell,  20  C.  41,  36  P.  899. 

Appeal  and  Error,  438.     Principal  and 
Agent,  44. 

Rialto  BOning  ft  Milling  Ca  y.  Lowell,  23  C 
253,  47  P.  263. 

Pleading,  47. 

Rice  y.  American  Nat  Bank  of  Denyer,  3  A 
81,  31  P.  1024. 

Garnishment,  2,  11,  17.     Judgment,  10. 
Justices  of  the  Peace,  31,  32. 

Rice  V.  Bush,  16  C.  484.  27  P.  720. 

Pleading,   214,   219.     Specific   Perform- 
ance, 7. 

Rice  y.  Carmichael,  4  A.  84,  34  P.  1010. 
Mechanics'  Liens,  43. 
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Ric^v.  Cassells,  48  C.  73,  108  P.  1001. 

Appeal  and  Error,  70,  503.    Mechanics' 
Liens,  16,  52.    Replevin,  29,  36. 

Rice  Y.  Colorado  Smelting  Co.,  28  C.  519,  66 
P.  894. 


Municipal   Corporations,    19. 
67. 


Statutes, 


Rice  V.  Goodridge,  9  C.  237,  11  P.  91. 

Appeal  and  Error,  289.    Trial,  105,  183. 

Rice  y.  Goodwin,  2  A.  267,  30  P.  830. 

Action,  17.  Maxims,  1.  Public  Lands, 
20,  35,  43.     Statutes,  76,  141. 

Rice  y.  Hauptman,  2  A.  565,  31  P.  862. 
Attachment,  29.    Estoppel,  4. 

Rice  y.  People,  40  C.  377,  90  P.  1031. 

.Appeal  and  Error,  478.  Criminal  Law, 
211,  217,  246,  289.  Intoxicating  Li- 
quors, 38.    New  Trial,  21. 

Rice  y.  People,  55  C.  506,  136  P.  74. 

Appeal  and  Error,  282.  Criminal  Law, 
70,  265,  281,  290,  294,  303.  Indictment 
and  Information,  21. 

Rice  y.  Rhone,  49  C.  41,  111  P.  585. 
Mechanics'  Liens,  30,  34,  41,  44. 

Rice  y.  Ross,  9  A.  552,  49  P.  368. 

Appeal  and  Error,  268.  Exceptions,  Bill 
of,  7.    Pleading,  262. 

Rice  y.  Van  Why,  49  C.  7,  111  P.  599. 

Abatement  and  Revival,  16.  Appeal  and 
Error,  365,  415,  458,  509.  Courts,  48. 
Customs  and  Usages,  3.  Master  and 
Servant,  26,  67,  100.  Partnership,  58. 
Pleading,  165,  200.  279.     Trial,  121. 

Rice  v.  Williams,  18  A.  330,  71  P.  433. 

Appeal  and  Error,  271,  476.  Trial,  17, 
43. 

Rich  y.  Collins,  12  A.  511,  56  P.  207. 
Process,  43. 

Richards  v.  Beggs,  31  C.  186,  72  P.  1077. 
Taxation,  187. 

Richards  v.  Kerr,  53  C.  376,  127  P.  232. 
Taxation,  57,  193. 

Richards  v.  Richards,  20  C.  303,  38  P.  323. 
Appeal  and  Error,  397.    Trial,  165. 

Richards  v.  Sanderson,  39  C.  270,  89  P.  769. 

Animals,  5.  7,  8.  Appeal  and  Error,  479, 
497.  Common  Law,  6.  Damages,  21, 
67.  New  Trial.  36.  Public  Lands,  6. 
Trial,  161.    Words  and  Phrases. 


Richards  y.  Stewart,  63  C.  205,  124  P.  740* 

Evidence,  159.  Payment,  15.  Pleading, 
67,  121,  215. 

Richardson  v.  Boot,  18  A.  140,  70  P.  454. 
Banks  and  Banking,  17,  19. 

Richardson  v.  Bricker,  7  C.  58,  1  P.  433. 

Appeal  and  Error,  373.  Limitation  of 
Actions,  45,  65,  67,  68. 

Richardson  v.  Denver,  17  C.  398,  30  P.  333. 

Pajrment,  19.  Taxation,  102,  103,  147, 
207. 

Richardson  v.  El  Paso  Consol.  Gold  Min.  Co., 
51  C.  440,  118  P.  982. 

Constitutional  Law,  49.  Mines  and  Min- 
erals, 287.  Negligence,  4,  5.  39,  53,  59. 
Pleading,  30.    Words  and  Phrases. 

Richardson  v.  Longmont  Supply  Ditch  Co., 
19  A.  483,  76  P.  546. 

Chattel  Mortgages,  3.  Corporations,  47, 
48,  49,  50,  58.    Pledges,  3. 

Richardson  v.  Wortman,  34  C.  374,  83  P.  381. 
Process,  26. 

Richardson  Drug  Co.  v.  Dunagan,  8  A.  308, 
46  P.  227. 

Attorney  and  Client,  70.    Novation,  2. 

Richner  v.  Brisbane,  19  C.  385,  35  P.  740. 
Deeds,  18. 

Richner  v.  Plateau  Live  Stock  Co.,  44  C.  302, 
98  P.  178. 

Appeal  and  Error.  467.  Contracts,  95. 
Damages,  59.  Pleading,  187.  Sales, 
87. 

Rickey  v.  Brady,  18  A.  158,  70  P.  444. 
Appeal  and  Error,  434. 

Rico  Reduction  &  Mining  Co.  v.  Musgrave, 
14  C.  79,  23  P.  458. 

Appeal  and  Error,  538.  Evidence,  212. 
Mechanics'  Liens,  4,  21,  36,  38,  41. 
Tenancy  in  Common,  11. 

Rlddell  v.  Animas  Canon  Toll  Road  Co.,  5  C. 
230. 

Eminent  Domain,  3,  84.  Relation  Back, 
1.    Turnpikes  and  Toll  Roads,  3. 

Rider  v.  Thomas  Crowe  Machinery  Co.,  36  C. 
366,  85  P.  696. 

Attachment,  98.    Bonds,  20. 
Riethmann  v.  Godsman,  23  C.  202,  46  P.  684. 

Attachment,  105,  106,  109.  Fraud,  25. 
Fraudulent  Conveyances,  1.  Trover 
and  Conversion,  17. 

Riggio  V.  People,  57  C.  418,  142  P.  413. 
Larceny,  10. 
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Riley  y.  CSolIlns,  16  A.  280,  64  P.  1062. 
PhysicianB  and  Surgeons,  6,  18. 

RUey  Y.  Lemieox,  24  A.  184,  132  P.  699. 

Judgment,  166,  277.  Pleading,  28.  Stipu* 
lations,  6. 

RUey  Y.  Riley,  14  C.  290,  23  P.  326. 
Appeal  and  Error,  440. 

Riley  V.  Tralnor,  67  C.  166,  140  P.  469. 
Blections,  86. 

Rimmer  v.  WUson,  42  C.  180,  93  P.  1110. 

Appeal  and  Error,  89,  421,  479,  493.  Evi- 
dence, 200.  Master  and  Servant,  18. 
Negligence,  60,  69,  63.    Trial,  122. 

Riner  v.  Husted's  Estate,  13  A.  623,  58  P.  793. 

Appeal  and  Error,  460.  Contracts,  13. 
Executors  and  Administrators,  27. 

Rio  Grande  County  v.  (See  under  Board  of 
Com'rs  of  Rio  Grande  County  v.) 

Rio  Grande  Extension  Co.  v.  Coby,  7  C.  299, 
3  P.  481. 

Principal  and 
Prairie 


Bills  and  Notes,  12,  85. 
Agent,  8,  38. 


Rio  Grande  Land  ft  Canal  Co.  v. 
Ditch  Co.,  27  C.  225,  60  P.  726. 

Waters,  57,  59,  202,  203,  208,  211. 

Rio  Grande  Sampling  Ca  v.  Catlin,  40  C.  450, 
94  P.  323. 
Evidence,  129.    Statutes,  26,  29,  143, 144. 

Rio  Grande  Southern  R.  Co.  v.  Campbell,  44 
C.  1,  96  P.  986. 

Appeal  and  Error,  461.     Damages,  52. 
Master  and  Servant,  82,  95.    Trial,  95, 
,  103,  122. 

Rio  Grande  Southern  R.  Co.  v.  Campbell,  55 
C.  493,  136  P.  68. 

Evidence,  212. 

Rio  Grande  Southern  R.  Co.  v.  Colorado  Fuel 
&  Iron  Co.,  41  C.  3,  91  P.  1114. 

Appeal  and  Error,  303.    Compromise  and 
I  Settlement,  4.    Exceptions,  Bill  of,  20. 

Pleading,  17. 

Rio  Grande  Southern  R.  Co.  v.  Deasy,  3  A. 
196,  32  P.  725. 
Appeal  and  Error,  526.   Costs,  37.    Trial, 
172. 

Rio  Grande  Southern  R.  Co.  v.  Knight,  1  A. 
219,  28  P.  19. 
Eminent  Domain,  31. 

Rio  Grande  Southern  R.  Co.,  v.  Nichols,  52  C. 
300,  123  P.  318. 
Appeal  and  Error,  183,  280,  495.    Dam- 
ages, 39.    Jury,  29.    Master  and  Serv- 
ant, 25,  29,  55.    THal,  77. 


Rio  Grande  Western  R.  Co.  v.  Boyd,  44  C. 
119,  96  P.  781. 

Evidence,  184.    Railroads,  70,  72,  75,  79, 
80. 

Rio  Grande  Western  R.  Ca  v.  Chamberlin, 
4  A.  149,  34  P.  1113. 

Animals,  18. 

Rio  Grande  Western  R.  Co.  v.  Rubenstein,  5 
A.  121,  38  P.  76. 


Appeal   and   Error,   489. 
Damages,  23. 


Carriers,  66u 


Rio  Grande  Western  R.  Co.  v.  Vaughn,  8  A. 
465,  34  P.  264. 

Animals,  18. 

Rio  Grande  W.  R.  Co.  v.  Whitson,  4  A.  426. 
36  P.  159. 

Animals,  13. 

Ripley  V.  Park  Center  Land  A  Water  Co.,  40 
C.  129,  90  P.  75. 

Appeal  and  Error,  448.    Waters,  28,  6L 

Ripley  Bldg.  Co.  v.  Coors,  37  C.  78,  84  P.  817. 
Principal  and  Surety,  7,  29. 

Ristine  V.  Blocker,  15  A.  224,  61  P.  486. 
Damages,  21,  22. 

Ritchey  v.  People,  22  C.  251,  43  P.  1026. 
Criminal  Law,  235,  305. 

Ritchey  v.  People,  23  C.  314,  47  P.  272,  384. 

Appeal  and  Error,  129,  494.  Criminal 
Law,  2,  167,  258.  District  and  Prose- 
cuting Attorneys,  6.  Hixnicide,  15,  32, 
94.    Trial,  41,  103,  135.    Witnesses,  6. 

Rittmaster  v.  Brisbane,  19  C.  371,  35  P.  736. 

Appeal  and  Error,  450.  Covenants,  5. 
Deeds,  18.    Ejectment,  28. 

Rittmaster  v.  Richner,  14  A.  361,  60  P.  189. 
Covenants,  11,  16.    Pleading,  225. 

Riverside  Land  ft  Irrigation  Co.  v.  Sawyer, 
24  A.  442,  134  P.  1011. 

Specific  Performance,  4,  8,  40. 

Rizer  V.  McCarthy,  3  A.  348,  33  P.  191. 
Fraudulent  Conveyances,  20,  21. 

Rizer  v.  People,  18  A.  40,  69  P.  316. 

Elections,  6.  Mandamus,  7,  35.  Munic- 
ipal Corporations,  62. 

Rizzuto  V.  R.  W.  English  Lumber  Co.,  44  C 
413,  98  P.  728. 

Corporations,  198,  202. 

R.  M.  Davis  Photo  Stock  Co.  v.  Photo  Jew- 
elry Mfg.  Co. 

(See  Davis  Photo  Stock  Co.  v.  Photo 
Jewelry  Mfg.  Co.) 
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Roach  Y.  Binder,  1  C.  822. 
Demand,  1.    Replevin,  8. 

Robb,  In  re,  12  A.  489,  55  P.  936. 
(See  D'Avignon's  Will,  In  re.) 

Robbins  y.  Boulder  County  Com'rs,  50  G.  610, 
116  P.  526. 

Charities,  6.     Counties,  21,  24,  65.    In- 
fants, 8.    Wills,  53,  64. 

Robbins  y.  Butler,  13  C.  496,  22  P.  803. 

Appeal  and  Error,  131.     Pleading,  207. 

Robbins  y.  Hoover. 

(See  Robbins  v.  Boulder  County  Com'rs.) 

Roberson  v.  People,  40  C.  119,  90  P.  79. 
Contempt,  12.    Waters,  313. 

Roberson  y.  Wilmoth,  40  C.  74,  90  P.  95. 
Appeal  and  Error,  8,  294,  392,  393. 

Robert  E.  Lee  Silver  Min.  Co.  v.  Omaha  & 
Grant  Smelting  6  Refining  Ck>.,  16  C.  118, 
26  P.  326. 

Contracts,  17,  35.    Corporations,  195. 

Roberts,  In  re,  5  C.  525. 
Statutes,  17,  143,  147. 

Roberts  v.  Arthur,  15  C.  456,  24  P.  922. 

Appeal  and;  Error,  437.    Injunction,  37. 
Waters,  229. 

Roberts  v.  Blair,  11  C.  64,  16  P.  717. 
Contracts,  57.    Evidence,  187. 

Roberts  v.  Colorado  Springs  6  I.  R.  Co.,  45  C. 
188,  101  P.  59. 

Pleading,  214,  217.    Release,  5,  6.    Trial, 
73. 

Roberts  v.  Denver,  L.  &  G.  R.  Co.,  8  A.  504, 
46  P.  880. 


Attorney  and  Calient,  78. 
Railroads,  24,  26. 


Injunction,  14. 


Roberts  v.  Greig,  15  A.  378,  62  P.  574. 
Evidence,  87. 

Roberts  v.  Handasyde,  21  A.  450,  122  P.  60. 
Appeal  and  Error,  253,  460.    Courts,  175. 

Roberts  v.  Hawn,  20  C.  77,  36  P.  886. 
Fraudulent  Conveyances,  22. 

Roberts  v.  Johnson,  5  A.  406,  39  P.  596. 
Chattel  Mortgages,  2,  25.    Replevin,  4. 

Roberts  v.  Larson,  48  C.  120,  109  P.  261. 
Appeal  and  Error,  437. 

Roberts  v.  More,  5  A.  511,  39  P.  346. 
Appeal  and  Error,  43. 


Roberts  v.  People,  9  C.  458,  13  P.  630. 

Continuance,  7.  Counties,  1,  21,  37,  40, 
42,  43,  90.  91.  Criminal  Law,  20,  23, 
56,  61.    Evidence,  22.    Oath,  1. 

Roberts  v.  People,  11  C.  213,  17  P.  637. 

Criminal  Law,  13,  99,  102, 176,  272.  Dis- 
trict and  Prosecuting  Attorneys,  5. 
Larceny,  8,  10. 

Roberts  v.  Roberts,  50  C.  14,  114  P.  290. 

Contracts,  86.  Corporations,  203.  tlus- 
band  and  Wife,  9. 

Roberts  v.  Roberts,  3  A.  6,  31  P.  941. 
Divorce,  12.    Judgment,  13. 

Roberts  v.  Scurvin  Ditch  Co.,  22  A.  120,  125 
P.  552. 

Eminent  Domain,  58. 

Robertson  v.  OHeiUy,  14  C.  441,  24  P.  560. 
Appeal  and  Error,  329. 

Robertson  v.  People,  20  C.  279,  38  P.  326. 

Constitutional  Law,  45,  58,  97.  Criminal 
Law,  105.    Statutes,  13,  147. 

Robertson  v.  People,  26  C.  363,  58  P.  1116. 
(See  Cardillo  v.  People,  26  C.  355,  58  P. 
678.) 

Robertson  v.  People,  20  C.  291,  38  P.  330. 
(See  Robertson  v.  People,  20  C.  279,  38 
P.  326.) 

Robeson  v.  Miller,  4  A.  313,  35  P.  880. 
Appeal  and  Error,  363. 

Robinson  v.  Austin,  3  C.  375. 
Replevin,  17. 

Robinson  v.  Bonjour,  16  A.  458,  66  P.  451. 
Justices  of  the  Peace,  19.    Replevin,  47. 

Robinson  v.  Compher,  13  A.  343,  57  P.  754. 

Appeal  and  Error,  336.  Justices  of  the 
Peace,  16.    Partnership,  3,  28. 

Robinson  v.  Denver  &  R.  G.  R.  Co.,  24  C.  98, 
49  P.  37. 

Appeal  and  Error,  12,  67.  Courts,  155. 
Exceptions,  Bill  of,  13.  Negligence, 
51.    Trial,  120. 

Robinson  v.  Dolores  No.  2  Land  ft  Canal  Co., 
2  A.  17,  29  P.  750. 


Corporations,  216. 
13,  21. 


Fraud,  22.    Pleading, 


Robinson  v.  People,  23  C.  123,  46  P.  676. 
Dentistry,  2.     Statutes,  95. 

Robinson  v.  Pierce,  34  C.  500,  83  P.  624. 
Contracts,  115. 
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Robinson  Ck)nsolidated  Biln.  Co.  v.  Johnson, 
13  C.  258,  22  P.  459. 

AcUon,  17,  20.  ContracU,  1,  172.  Plead- 
ing, 8,  258,  264,  285.    Sales,  68. 

Robinson  Redaction  Co.  y.  Johnson,  10  A. 
135,  50  P.  215. 

Assignments,  9.  Corporations,  188,  207. 
Pleading,  273. 

Robison  y.  Gomaer,  43  C.  310,  95  P.  935. 
Creditors'  Suit,  5.    Judgment,  243. 

Roche  y.  Campbell,  4  C.  254. 

Appeal  and  Error,  380.    Ejectment,  37. 

Roche  V.  Denver  6  R.  G.  R.  Co.,  19  A.  204, 
73  P.  880. 

Master  and  Servant,  24,  25,  36,  52,  99, 
101. 

Rockford  Ins.  Co.  v.  Rogers,  9  A.  121,  47  P. 
848. 

Corporations,  265.    Estoppel,  48. 

Rockford  Ins.  Co.  v.  Rogers,  15  A  23,  60  P. 
956. 

Principal  and  Surety,  15. 

Rockwell  V.  Coffey,  20  C.  397,  38  P.  376. 

Estoppel,  48.  Execution,  13.  Interven- 
tion, 2.     Parties,  18. 

Rockwell  V.  District  Court  of  Lake  County, 
17  C-  118,  29  P.  454. 

Appeal  and  Error,  558,  575.  Execution, 
2.    Judgment,  206. 

Rockwell  V.  Farmers'  Nat.  Bank  of  Long- 
mont,  4  A.  562,  36  P.  905. 

Interest,  17..  Usury,  2. 

Rockwell  V.  Graham,  9  C.  36,  10  P.  284. 

Evidence,  172.  Mines  and  Minerals,  141. 
Stipulations,  7. 

Rockwell  V.  Highland  Ditch  Col,  18  C.  503, 
33  P.  275. 

Appeal  and  Error,  140. 

Rockwell  V.  Highland  Ditch  Co.,  1  A,  396, 
29  P.  285. 
Contracts,  82.    Waters,  269. 

Rockwell  V.  Holcomb,  3  A.  1,  31  P.  944. 
Parties,  6.     Pleading,  180,  276,  280. 

Rockwell  Stock  &  Land  Co.  v.  Castroni,  6  A. 
521,  528,  42  P.  180,  182. 

Appeal  and  Error,  356.  Contracts,  142, 
172.  Damages,  32.  Evidence,  81. 
Master  and  Servant,  15.  Pleading, 
38.    Trial,  52.    Work  and  Labor,  4. 

Rocky  Ford  Canal,  Reservoir,  Land,  Loan  & 
Trust  Co.  v.  Simpson,  5  A.  30,  36  P.  638. 

Pleading,  273.    Waters,  250,  257,  292. 


Rocky  Mountain  Nat  Bank  T.  MoCaskill,  16 
C.  408,  26  P.  82L 

Appeal  and  Error,  282.    Partnership,  38, 

80. 

Rocky  Mountain  News  Printing  Co.  v.  Frid- 
bom,  46  C.  440, 104  P.  956. 

Appeal  and  Error,  466.    Libel  and  Slan- 
der, 18,  20. 

Rocky  Mountain  Oil  Co.  y.  Central  Nat  Bank, 
29  C.  129,  67  P.  153. 

Attachment  8. 

Rocky  Mountain  OH  Co.  ▼.  PhiUips,  29  C 
268,  68  P.  269. 


Appeal  and   Error,  478. 
146. 


Corporations, 


Roesch  y.  Board  of  Com'rs  of  Douglas  Coun- 
ty, 11  A.  280,  52  P.  1035. 

Newspaper,  2.    Witnesses,  45. 

Rogers,  In  re,  14  C.  18,  22  P.  1053. 
Certiorari,  5.     Courts,  IIL 

Rogers  v.  McMillen,  6  A.  14,  39  P.  89L 

Appearance,  14.  Set-Off  and  Counter- 
claim, 17.    Witnesses,  18. 

Rogers  v.  Nuckolls,  2  C.  281. 

Appeal  and  Error,  395.  Partnership,  61. 
Pleading,  253. 

Rogers  v.  People.  9  C.  450,  12  P.  843. 

Criminal  Law,  14,  15.  Disorderly 
Houses,  3. 

Rogers  v.  Rogers.  57  C.  132,  140  P.  193. 

Appeal  and  Error,  91,  396,  415.  Ctm- 
tlnuance,  2.  14.  Divorce,  15,  17. 
Pleading,  197. 

Rohde  V.  Steinmetz. '  (See  Rhode  v.  Stein- 
metz.) 

Rohrer  v.  Ross,  53  C.  328,  125  P.  489. 
Animals,  2.    Liens,  7. 

Rohrig  V.  Pearson,  15  C.  127,  24  P.  1083. 
Witnesses,  43. 

Roland  v.  People,  23  C.  283,  47  P.  269. 

Criminal  Law,  31,  33.  Indictment  and 
Information,  21.    Larceny,  3. 

Rollins  V.  Board  of  Com'rs  Pueblo  County, 
16  C.  103,  25  P.  319. 

Appeal  and  Error,  398,  444.  Ccmspiracy. 
5.  Corporations,  193.  Estoppel,  21 
Evidence,  97,  148.    Witnesses,  40. 

Rollins  V.  Denver  Club,  43  C.  345,  96  P.  188. 
Contracts,   151,   178.     Corporations,  62, 


81,  87. 
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Rollins  V.  Fearnley,  45  C.  319,  101  P.  345. 

Appeal  and  Error,   373.     Corporations, 
220.    Trial,  152.    Waters,  180. 

•  Rollins  v.  Fearnley  Inv.  ft  Real  Estate  Co., 
25  A.  85,  136  P.  95. 


Appeal   and   Error,   448,   482. 
249. 


Waters, 


Rollins  y.  League  for  Honest  Elections,  46 
C.  47,  102  P.  744. 

Appeal  and  Error,  321. 

Rollins  y.  McHatton,  16  C.  203,  27  P.  254. 
Insurance,  79,  119,  120,  122. 

Rollins,  People  ex  rel.,  y.  Board  of  Com'rs  of 
Rio  Grande  County,  11  A.  137,  52  P.  1133. 
(See  People  ex  rel.  Rollins  y.  Board  of 
Com'rs  of  Rio  Grande  County.) 

Rollins,  People  ex  rel.,  y.  Board  of  Com'rs  of 
Rio  Grande  County,  11  A.  138,  52  P.  1133. 
(See  People  ex  reL  Rollins  y.  Board  of 
Com'rs  of  Rio  Grande  County.) 

Roman  Catholic  Congregation  of  the  Church 
of  the  Annunciation  y.  O'Leary,  24  C.  228, 
49  P.  422. 

Churches,  1. 

Rominger  y.  Bugh,  9  C.  330,  12  P.  215. 
(See  Rominger  y.  Squires.) 

Rominger  y.  Squires,  9  C.  327,  12  P.  213. 
Waters,  163. 

Roop  y.  Delahaye,  2  C.  307. 

Appeal  and  Error,  132.  Bills  and  Notes, 
133,  151.    Pleading,  246.    Repleader,  1. 

Roose  y.  Gtoye,  32  C.  522,  77  P.  246. 
Execution,  61,  63. 

Root  y.  Barhour,  51  C.  399,  118  P.  968. 
Brokers,  17. 

Rose  y.  Dunklee,  12  A.  403,  56  P.  342. 

Appeal  and  Error,  63.  Creditors'  Suit, 
9.  Fraudulent  Conyeyances,  9,  39,  43, 
47,  54.  Limitation  of  Actions,  34. 
Notice,  8. 

Rose  y.  Mitchell,  6  C.  102. 
Sales,  14. 

Rose  y.  Otis,  18  C.  59,  81  P.  493. 

Criminal  Law,  122.  Hushand  and  Wife, 
16.    Trial,  96,  132.    Witnesses.  81. 

Rose  y.  Otis,  5  A.  472,  39  P.  77. 

Appeal  and  Error,  487.  Eyidence,  55, 
71,  88,  134.    Trial,  98. 

Roseherry  y.  Valley  Bldg.  &  Loan  Ass'n,  35 
C.  132,  83  P.  637. 
Appeal  and  Error,  65, 148,  292.    Corpora- 
tions, 255. 


Roseherry  y.  Valley  Bldg.  &  Loan  Ass'n,  17 
A.  448,  68  P.  1063. 

Appeal  and  Error,  146,  148. 

Rosebud  Min.  &  Mill.  Co.  y.  Hughei3,  16  A. 
162,  64  P.  247. 

Attorney  and  Client,  81.    Pleading,  126. 

Rosebud  Min.  &  Mill.  Co.  y.  Hughes,  21  A. 
247,  121  P.  674. 

Appeal  and  Error,  523.  Attorney  and 
Client,  81.  Estoppel,  1.  Pleading, 
156,  272. 

Rosenbaum  y.  Fueller,  52  C.  638,  123  P.  648. 
Trial,  62. 

Rosenbaum  y.  McEwen,  24  A.  58,  131  P.  780. 

Account  Stated,  1,  6.  Appeal  and  Error, 
223,  303,  450,  506.    Pleading,  265,  277. 

Rosenborg  y.  Johnson,  45  C.  53,  99  P.  315. 
Insurance,  19. 

Rosenfeld  y.  Rosenfeld,  21  C.  16,  40  P.  49. 
Dlyorce,  3,  67.    Pleading,  249,  267. 

Rosengraye  y.  Clelland,  16  A.  474,  66  P.  448. 
Justices  of  the  Peace,  22. 

Roseyille  Alta  Min.  Co.  y.  Iowa  Gulch  Min. 
Co.,  15  C.  29,  24  P.  920. 

Fixtures,  1,  2.    Mines  and  Minerals,  244. 

Ross  y.  Campbell,  9  A.  88,  47  P.  465. 
BiztoreSy  8. 

Ross  y.  CJlark,  18  C.  90,  31  P.  497. 
Money  Paid,  1. 

Ross  y.  Duggan,  5  C.  85. 

Appeal  and  Error,  203.  Fraudulent  Con- 
yeyances, 2.  Marshalling  Assets  and 
Securities,  1,  2. 

Ross  y.  Newsom,  25  A.  393,  138  P.  1015. 
Judgment,  279. 

Ross  y.  Purse,  17  C.  24,  28  P.  473. 

Contracts,  44,  89,  110.  Frauds,  Statute 
of,  15.  Pleading,  59.  Specific  Per- 
formance, 9,  42. 

Ross  y.  Nichols,  25  A.  409,  138  P.  1013. 

Contracts,  76.  Mortgages,  115.  Parties, 
36. 

Ross  y.  Smiley,  18  A.  204,  70  P.  766. 
Brokers,  18. 

Ross-Lewin  y.  (3ermania  Life  Ins.  Co.,  20  A. 
262,  78  P.  305. 

Eyidence,  19,  66,  116,  212.  Insurance, 
92,  93,  96.    Suicide,  h 
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Ross  Min.  ft  Mill.  Co.  y.  Sethman,  60  C.  33, 
114  P.  287. 

Appeal  and  Error,  397,  447,  503. 

Roth  y.  Dawedoff,  55  C.  352,  135  P.  453. 
Witnesses,  82. 

Rouse  y.  Wallace,  10  A.  93,  50  P.  366. 
Attachment,  93.    Partnership,  50. 

Routt  V.  DUs,  40  C.  50,  90  P.  67. 

Bonds,  22.    Damages,  32,  33.    Principal 
and  Surety,  17,  30. 

Routt  y.  Greenwood  Cemetery  Land  Ca,  18 
C.  132.  31  P.  858. 

Appeal  and  Error,  509.     Byidence,  35. 
Public  Lands,  83,  85,  86,  87,  89,  92. 

Routt  County  Deyelopment  Co.  y.  Johnson, 
23  A.  511,  130  P.  1081. 

Appeal  and  Error,  303.     Eminent  Do- 
main,  68. 

Rowe  y.  Johnson,  33^  C.  469,  81  P.  268. 

Appeal  and  Error,  393,  479.    Trusts,  13, 
16,  35.    Vendor  and  Purchaser,  43. 

Rowe  y.  Mulyane,  25  A.  502,  139  P.  1041. 
Limitation  of  Actions,  16,  35. 

Rowe  y.  People,  26  C.  542,  59  P.  57. 
Crtmlnal  Law,  122,  257,  260. 

Royce  y.  Latshaw,  15  A.  420,  62  P.  627. 
Equity,  39.    Fixtures,  4,  5. 

Ruble  Combination  Gold  Min.  Co.  y.  Princess 
Alice  Gold  Min.  Co.,  31  C.  158,  71  P.  1121. 

Cancellation  of  Instruments,  6,  16.    Cor- 
porations, 194. 

Ruby  Chief  Mining  6  Milling  Co.  y.  Gurley, 
17  C.  199,  29  P.  668. 

Appearance,  3.     Corporations,   21L 

Ruby  Chief  Mining  &  Milling  Co.  y.  Prentice, 
25  C.  4,  52  P.  210. 


Appeal   and   Error,   295. 
136.    Trial,  125. 


Corporations, 


Rucker  y.  Omaha  &  Grant  Smelting  ft  Refin- 
ing Co.,  18  A.  487,  72  P.  682. 


Appeal  and  Error,  71. 
280. 


Pleading,  238, 


Rude  y.  Leyy,  43  C.  482,  96  P.  560. 

Pleading,  165.  Specific  Performance,  17, 
28,  29,  36.  Tender,  4.  Vendor  and 
Purchaser,  2,  8. 

Rude  y.  People,  44  C.  384,  99  P.  317. 
Criminal  Law,  108. 


Rude  y.  Sisack,  44  C.  21,  96  P.  976. 

Appeal  and  Error,  438.  Judges,  13.  Jus- 
tices of  the  Peace,  15.  Partnership, 
27. 

Rudolph  y.  Rudolph,  50  C.  243,  114  P.  977. 

Appeal  and  Error,  1,  143,  146,  240,  830. 
Diyorce,  32. 

Rudolph  y.  Smith,  18  A.  496,  72  P.  817. 
Appeal  and  Error,  184,  197,  294. 


Ruffenach  y.  RufFenach,  13  A. 
811,  812. 

Diyorce,  63. 


9,  102,  56  P. 


Ruffenach  y.  Ruffenach,  13  A.  102,  56  P.  812. 
Continuance,  5.    Diyorce,  61. 

Rule  y.  Gumeer,  12  C.  591,  21  P.  905. 
Appeal  and  Error,  22. 

Rundle  y.  Cutting,  18  C.  337,  32  P.  994. 
Powers,  3.    Principal  and  Agent,  15,  55. 

Rundle  y.  Staats,  19  A.  164,  73  P.  1091. 
Brokers,  43.    Trial,  76. 

Runyan  y.  Snyder,  45  C.  156,  100  P.  420. 

Appeal  and  Error,  268,  459.  Deeds,  6.' 
Ejectment,  11.  Homestead,  4.  Plead- 
ing, 269.    Public  Lands,  79. 

Rupert  y.  People,  20  C.  424,  38  P.  702. 
Bail,  19. 

Rupp  y.  Rupp,  11  A.  36,  52  P.  290. 

Executors  and  Administrators,  18,  6S. 

Russell  y.  Courier  Printing  A  Publishing  Cc, 
43  C.  321,  95  P.  936. 

Contracts,  58,  59,  67. 

RusseU  y.  Craig,  10  A.  428,  51  P.  1017. 
Appearance,  3.    Process,  19. 

Russell  y.  Daniels,  5  A.  224,  37  P.  726. 

Compromise  and  Settlement,  2.  Judg- 
ment, 259,  262. 

Russell  y.  Shurtleff,  28  C.  414,  65  P.  27. 

Judgment,  10,  45,  46,  133.  Words  and 
Phrases. 

Rust  y.  Carpenter,  18  C.  340,  32  P.  992. 
Action,  6.     Liens,  4. 

Rust  y.  Strickland,  21  C.  177,  40  P.  360. 

Appeal  and  Error,  440.  Specific  Per- 
formance, 29. 

Rust  y.  Strickland,  1  A.  216,  28  P.  141. 
Specific  Performance,  23,  23, 
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Rustin  Y.  Merchants'  ft  Miners'  Tunnel  Ck>., 
23  C.   351,  47  P.   300. 


Ejectment,  36.    Evidence,  76. 
246.     Taxation,  131,  212. 


Pleading, 


Ruth  V.  Smith,  29  C.  164,  68  P.  278. 

Frauds,  Statute  of,  29,  30.  Judgment, 
47,  50.  Pleading,  25.  Vendor  and 
Purchaser,  56. 

Rutter  V.  Shumway,  16  C.  96,  26  P.  321. 

Appeal  and  Error,  190.    Exemptions,  6. 

R.  W.  English  Lumber  Co.  y.  Hireen,  25  A. 
199,    136   P.   475. 

Parties,  86. 

Ryan  v.  Geigel,  39  C.  355,  89  P.  775. 

Appeal  and  Error,  16,  27.  Executors  and 
Administrators,  69,  61. 

Ryan  v.  Geigel,  26  A.  122,  136  P.  804. 

Appeal  and  Error,  54,  448.  Executors 
and  Administrators,  60.    Judges,  19. 

Ryan  v.  People,  21  C.  119,  40  P.  776. 

Criminal  Law,  121,  132.  Depositions,  7, 
8.    Witnesses,  78,  81. 

Ryan  v.  People,  50  C.  99,  114  P.  306. 

Criminal  Law,  160,  166,  168,  170,  188, 
193,  200.  Evidence,  211.  Homicide, 
4,  5,  33,  98,  114. 

S 

Saenger  v.  Harris,  21  A.  296,  120  P.  1117. 
Appeal  and  Error,  434.    Damages,  14. 

Sage  V.  People,  40  C.  135,  90  P.  58. 
Forgery,  7. 

Sagers  v.  Nuckolls,  3  A.  95,  32  P.  187. 

Master  and  Servant,  108,  109,  110,  112. 
Maxims,  1. 

Saguache  County  v.    (See  under  Board  of 
Com'rs  of  Saguache  County  v.) 

Saguache  County  v.  Decker,  10  C.  149,  14 
P.  123. 

Quarantine,  2. 

Saint  V.  Guerrerio,  17  C.  44^,  30  P.  335. 

Pleading,  171.  Trial,  2,  12,  90,  169,  174. 
Waters,  166,  218.  226. 

St.  Aubin  V.  Turley. 

(See  De  St  Aubin  v.  Turley,  34  C.  363, 
82  P.  944.) 

St  Clair  V.  Cash  Gtold  Mining  6  Milling  Co.. 
9  A.  235,  47  P.  466. 

Damages,  25.  Mines  and  Minerals,  236, 
237.    Trespass,  13. 


St.  Joe  &  Mineral  Farm  Consol.  Min.  (3o.  v. 
First  Nat.  Bank,  24  C.  537,  52  P.  678. 

Courts,  155.    Judgment,  8. 

St  Joe  6  M.  F.  ConsoL  Min.  Co.  v.  First  Nat 
Bank,  10  A.  339,  50  P.  1055. 

Bills  and  Notes,  40,  59,  95,  152.     Cor- 
porations, 145. 

St.  Kevin  Min.  Co.  v.  Isaacs,  18  C.  400,  32  P. 
822. 

Appeal  and  Error,  457,  487.    Ourts,  41, 
43.    Mechanics'  Liens,  78. 

St  Louis  Lager  Beer  Bottling  Co.  v.  Colo- 
rado Nat.  Bank,  8  C.  70,  5  P.  800. 

Account  Stated,  1,  5. 

St.  Louis  A  Denver  Land  A  Mining  Co.  v. 
Tiemey  5  C.  582. 

Contracts,  4,  76,  79,  80,  88,  96,  155,  176. 

St  Onge  V.  Day,  11  C.  368,  18  P.  278. 

Eminent  Domain,  83.    Public  Lands,  18. 

St  Vrain  Stone  Co.  v.  Denver,  U.  6  P.  R.  Co., 
18  C.  211,  32  P.  827. 


Appeal  and  Error,  444. 
155,  169. 


Evidence,  148, 


Salaries  of  Commissioners  and  Employes  of 
State  Land  Board,  In  re,  55  C.  105,  133  P. 
140. 

(Questions  Propounded  by  the  (Governor, 
In  re.) 

Salas  V.  People,  51  C.  461,  118  P.  992. 

Criminal  Law,  66.  Evidence,  53.  Homi- 
cide, 70. 

Salazar  v.  Taylor,  18  C.  538,  33  P.  369. 

Appeal  and  Error,  457,  472.  Bills  and 
Notes,  27,  38,  128.  Evidence,  191. 
Executors  and  Administrators,  70.  In- 
terest ^  16.  Pajrment,  18.  Pleading, 
38,  262,  265.    Trial,  111. 

Saleen  v.  People,  41  C.  317,  92  P.  731. 

Common  Law,  5.  Courts,  11.  Criminal 
Law,  205,  216,  223,  224.  229,  259.  271, 
277.  Grand  Jury,  1.  Indictment  and 
Information,  1.  New  Trial,  31.  Par- 
don, 1. 

Salida  V.     (See  under  Town  of  Salida  v.) 

Salida  Building  6  Loan  Ass'n  v.  Davis,  16 
A.  294,  64  P.  1046. 

New  Trial,  21,  22.  Trover  and  Conver- 
sion, 5,  14. 

Salsbury  v.  Ellison,  7  C.  167,  303,  2  P.  906, 
3  P.  485. 

Action,  12.  19.  Assignments  for  Benefit 
of  Creditors,  5.  Partnership,  72. 
Pleading,  61,  272. 
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Salisbury  y.  La  Fltte,  50  C.  404,  115  P.  533. 

Appeal  and  Error,  520.  Assault  and 
Battery,  3. 

Salisbury  v.  La  Pltte,  57  C.  858,  141  P.  484. 

Appeal  and  Error,  447.  Est<H>pel,  25. 
Execution,  12,  54,  55,  72.  Judgment, 
240. 

Salisbury  y.  La  Fitte,  21  A.  13,  121  P.  952. 

Judgment,  197,  234.  Vendor  and  Pur- 
chaser, 34,  42. 

SaUsbury  y.  La  Fitte,  22  A.  90,  123  P.  124. 

Appeal  and  Error,  67.  Execution,  74. 
Judgment,  275.  Pleading,  10,  69,  88, 
112,  150,  219.  Troyer  and  Ck)nyer8ion, 
10. 

Salomon  y.  McRae,  9  A.  23,  47  P.  409. 
Frauds,  Statute  of,  21,  23,  31. 

Salomon  y.  Martin,  17  A.  60,  67  P.  25. 
Vendor  and  Purchaser,  47. 

Salomon  y.  O'Donnell,  5  A.  35,  36  P.  893. 
Landlord  and  Tenant,  26. 

Salomon  y.  Webster,  4  C.  353. 

Appeal  and  Error,  517.  Contracts,  35. 
Trial,  109. 

Salomon,  People  ex  rel.,  y.  Court  of  Appeals, 
30  C.  8,  69  P.  606. 

(See  People  ex  rel.  Salomon  y.  Court  of 
Appeals.) 

Salsbury  y.  Ellison,  8  C.  157,  6  P.  217. 

Assignments  for  Benefit  of  Creditors,  5. 

Salsbury  y.  Ellison,  7  C.  167,  2  P.  906. 

Action,  13,  19.  Assignments  for  Benefit 
of  Creditors,  5.  Partnership,  72. 
Pleading,  61,  272. 

Salsbury  y.  Ellison,  7  C.  303,  3  P.  485. 
Pleading,  272. 

Salzer  Lumber  Co.  y.  Lindenmeler,  54  C.  491, 
131  P.  442. 

Appearance,  3.  Mechanics'  Liens,  16. 
Process,  40. 

Sampson  Mining  &  Milling  Co.  y.  Schaad, 
15  C.  197,  25  P.  89. 

Master  and  Senrant,  64,  95,  lOL  Negli- 
gence, 59. 

Sams  Automatic  Car  Coupler  Co.  y.  League, 
25  C.  129.  54  P.  b42. 

Courts,  8,  12.  Master  and  Senrant,  10. 
Parties,  34.  Pleading,  127.  Trial, 
101,  115. 

Sanborn  y.  Cree,  3  C.  149. 

Contracts,  32.  Vendor  and  Purchaser, 
52. 


Sanborn  y.  First  Nat  Bank,  9  A.  245,  47  P. 
660. 

Landlord  and  Tenant,  1. 

Sandberg  y.  Borstadt,  48  C.  96,  109  P.  419. 

Action,  6.  Appeal  and  Error,  67,  79. 
Citizens,  1.  Damages,  68.  Eyidenoe, 
188.  Exemptions,  15.  Householder, 
1.  Sheriffs  and  Constables,  35,  40. 
Trial,  125. 

Sand  Creek  Lateral  Irrigation  Co.  y.  Dayls, 
17  C.  326,  29  P.  742. 

Appeal  and  Error,  360.  Eminent  Do- 
main, 19,  20.    Waters,  149, 151. 

Sanders  y.  Page,  11  C.  518,  19  P.  468. 
Garnishment,  23. 

Sanderson  y.  Frazier,  8  C.  79,  5  P.  632. 

Carriers,  44,  53,  66,  73.  Damages,  36. 
Eyidence,  53. 

Saner  y.  People,  17  A.  307,  69  P.  76. 

Appearance,  12.  Criminal  Law,  259. 
Municipal  Corporations,  188,  197. 

Sanford  Cattle  Co.  y.  Williams,  18  A.  378, 
71  P.  889. 
Corporations,  198.  199,  203. 

San  Juan  Countr  y.     (See  under  Board  of 
Com'rs  of  San  Juan  County  y.) 

San  Juan  Hardware  Co.  y.  Carrothers,  7  A. 
413,  43  P.  1053. 

Judgment,  245.  Maxims,  1.  Mechanics' 
Liens,  60,  67. 

San  Juan  &  St  Louis  Mining  A  Smelting  Co. 
y.  Finch,  6  C.  214. 

Action,  13.  18.  Courts,  9.  Equity,  30, 
31.  Injunction.  12.  Judgment,  13, 
147.  278.  Mechanics'  Liens.  56,  62. 
MoUons,  9.  Pleading,  6,  22,  62.  Proc 
ess,  15. 

Sankey  y.  Cramer,  24  A.  16,  131  P.  288. 

Appeal  and  Error,  544.  Brokers,  28.  39. 
Pleading,  247.    Work  and  Labor,  9. 

San  Luis  Land.  Canal  &  Imp.  Co.  y.  Kenil- 
worth  Canal  Ca,  3  A.  244,  32  P.  860. 

Eminent  Domain,  3,  19.    Waters,  15L 

San  Luifl\  Valley  Irr.  Dist  y.  Town  of  Ala- 
mosa, 55  C.  386,  135  P.  769. 

Waters,  318,  358,  362. 

San  Miguel  Consol.  Gold  Min.  Co.  y.  Bonner, 
33  C.  207,  79  P.  1025. 

Appeal  and  Error,  83,  223,  264,  412,  420. 
458.  495.  Mines  and  Minerals,  141, 
206,  207,  214.  New  Trial.  10.  Trial, 
30,  50.    Witnesses,  52. 
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San  Miguel  Consol.  Gold  Min.  Co.  v.  Stubbs, 
39  C.  359,  90  P.  842. 

Contracts,  79, 185.  Evidence,  177.  Trial, 
121. 

San  Miguel  Consol.  Gold  Min.  Co.  v.  Suffolk 
Gold  Mining  &  Milling  Co.,  24  C.  468,  52  P. 
1027. 

Appeal  and  Error,  7.    Waters,  405. 

San  Miguel  County  v.  (See  under  Board  of 
San  Miguel  County  v.) 

San  Miguel  County  v.  Long,  8  C.  438,  8  P. 
923. 

(See  Board  of  Com'rs  of  San  Miguel 
County  V.  Long.) 

Sargent  y.  Board  of  Com'rs  of  La  Plata 
County,  21  C.  158,  40  P.  366. 

Appeal  and  Error,  54.  Costs,  60.  Courts, 
20.  Sheriffs  and  Constables,  7,  8,  9, 
14.     Statutes,  79. 

Sargent  y.  Cameron,  11  A.  200,  53  P.  394. 

Fraudulent  Conveyances,  23.  Sheriffs 
and  Constables,  35. 

Sargent  v.  Chapman,  12  A.  529,  56  R  194. 

Appeal  and  Error,  274,  499.  Chattel 
Mortgages,  19,  22.  Fraudulent  Con- 
veyances, 10.  Pleading,  92.  Witnesses, 
60. 

Sarkisian  v.  People,  56  C.  330,  138  P.  26. 

Abortion,  4.  Criminal  Law,  84,  177. 
Indictment  and  Information,  16. 

Sartor  v.  Strassheim,  8  C.  185,  6  P.  215. 

Appeal  and  Error,  450.  Injunction,  50. 
Reference,  1. 

Sartor  v.  Wells,  39  C.  84,  89  P.  797. 

Appeal  and  Error,  438,  491.  Cancella- 
tion of  Instruments,  13.  Limitation  of 
Actions,  66,  67.    Witnesses,  22. 

Sass  V.  People,  48  C.  125,  109  P.  263. 
Infants,  4. 

Saterlee  v.  Saterlee,  28  C.  290,  64  P.  189. 
Divorce,  3,  20,  24.    Trial,  173. 

Satisfaction  Title  &  Investment  Co.  v.  York, 
54  C.  566,  131  P.  444. 

Brokers,  8,  17,  40. 

Sauer  v.  Town  of  GiUett,  20  A.  365,  78  P. 
1068. 

Municipal  Corporations,  282.  Waters, 
415. 

Sauer  v.  Nevadaville,  14  C.  54,  23  P.  87. 

Garnishment,  8,  13,  14, 18. 

Saul  V.  Lapidus,  46  C.  538,  105  P.  863. 

Appeal  and  Error,  55.  New  Trial,  14. 
Principal  and  Agent,  50. 


Sault  V.  People,  3  A.  502,  34  P.  263. 

Indictment  and  Information,  13,  15.  Re- 
ceiving Stolen  Groods,  2. 

Savage  v.  Pelton,  1  A.  148,  27  P.  948. 

Customs  and  Usages,  3.  Principal  and 
Agent,  30,   35. 

Savard  v.  Herbert,  1  A.  445,  29  P.  461. 
Partnership,  75.    Witnesses,  22. 

Savings  Society  v.  Welch,  12  A.  195,  55  P. 
202. 

Assignments,  23.    Forfeitures,  3. 

Sawyer  v.  Armstrong,  23  C.  287,  47  P.  391. 

Judgment,  109.  Partnership,  45,  67. 
Words  and  Phrases. 

Saxonla  Mining  6  Reduction  Co.  v.  Cook,  7 
C.  569,  4  P.  1111. 

Master  and  Servant,  10.  Pleading,  66, 
247.    Principal  and  Agent,  39. 

Saxton  V.  Perry,  47  C.  263,  107  P.  281. 

Appeal  and  Error,  448.  Mines  and  Min- 
erals, 14,  87,  129. 

Sayre  v.  Leonard,  57  C.  116,  140  P.  196. 
Bills  and  Notes,  9. 

Sayre  v.  Sage,  47  C.  559,  108  P.  160. 

Adverse  Possession,  15,  20,  23.  Pleading, 
194.  Public  Lands,  51,  66.  Quieting 
Title,  6,  27.  Statutes,  77.  Taxation, 
163,  169,  177,  199.    WiUs,  46. 

Sayre-Newton  Lumber  Co.  v.  Park,  4  A.  482, 
36  P.  445. 
Mechanics'  Liens,  4,  31,  43,  56.    Process, 
27. 

Sayre-Newton  Lumber  Co.  v.  Union  Bank  of 
Denver,  6  A.  541,  41  P.  844. 

Mechanics'  Liens,  2,  47. 

Scania  Ins.  Co.  v.  Johnson,  22  C.  476,  45  P. 
431. 

Insurance,  50. 

Scanlon  v.  City  of  Denver, 
156. 

Intoxicating  Liquors,  12.  Municipal  Cor- 
porations, 50. 

Scavarda  v.  People,  57  C.  541,  143  P.  575. 

Criminal  Law,  303.  Indictment  and  In- 
formation, 17.  Intoxicating  Liquors, 
38. 

Schaefer  v.  Glldea,  3  C.  15. 

Damages,  32.  Estoppel,  42.  Evidence, 
103.  Pleading,  253.  Principal  and 
Agent,  35.    Trial,  27. 

Schafer  v.  Hegstrom,  18  A.  278,  71  P.  396. 
Courts,  178. 
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Schafer  y.  Whipple,  26  C.  400,  65  P.  180. 
Elections,  16,  86. 

Schafer  y.  Whipple,  26  C.  1,  66  P.  1081. 
Costs,  16,  40. 

Schansten  t.  Cripple  Creek  Gold  Mines  ft 
Land  Co.,  17  A.  106.  67  P.  844. 

Specific  Performance,  88. 

Schayer  v.  People,  6  A.  76,  37  P.  48. 

Criminal  Law,  106.    False  Pretenses,  4. 

Schayer,  People,  Use  of,  t.  Kendall,  14  A.  176, 
69  P.  409. 

(See  People  to  Use  of  Schayer  ▼.  Ken- 
dall) 

Schechter  y.  Denver,  L.  A  G.  R.  Co.,  8  A.  26, 
44  P.  761. 

Eminent  Domain,  82.    Trial,  70. 

Schccter  t.  White,  41  C.  219.  92  P.  700. 
Pleading,  106,  278. 

Scheeren  t.  Stramann,  24  C.  Ill,  48  P.  966. 
Conrts,  134. 

Scherrer  v.  Brown,  21  C.  481,  42  P.  668. 
Wills,  19. 

Schiffer  y.  Adams,  13  C.  672,  22  P.  964. 

Action,  13.  Appeal  and  Error,  478,  622. 
Equity,  11.  Eyidenoe,  129.  Troyer 
and  Conyersion,  16:  Vendor  and  Pur- 
chaser, 64. 

Schildt  y.  Board  of  Com'rs  of  Montrose 
County,  62  C.  609,  122  P.  910. 

Evidence,  90.  Trial,  122,  186.  Trover 
and  Conversion,  18. 

Schildt  v.  Cimarron  ft  Uncompahgre  Valley 
Canal  ft  Reservoir  Co.,  24  A.  269,  132  P. 
1190. 

Trial,  62. 

Schilling  v.  Rominger,  4  C  100. 

Appeal  and  Error,  67.  Courts,  17.  Base- 
ments, 23.  Equity,  9,  29.  Frauds, 
Statute  of,  13.    Waters,  66,  367. 

Schlacks  v.  Johnson,  13  A.  130,  66  P.  678. 
Appeal  and  Error,  123.    Process,  81. 

Schlageter  v.  Gude,  30  C.  310,  70  P.  428. 

Adverse  Possession,  20.  Appeal  and 
Error,  67.    Quieting  TiUe,  19,  23. 

Schleier  v.  Luedeke,  6  C.  242. 
Appeal  and  Error,  440. 

Schlessinger  v.  Schlessinger,  39  C.  44,  88  P. 
970. 

Accord  and  Satisfaction,  2,  6,  6.  Bank- 
ruptcy, 37.  Contracts,  32.  Evidence, 
163, 


Schlessinger  v.  Schlessinger,  39  C.  60,  88  P. 
972. 

Divorce,  66. 

Schloes  v.  Board  of  Ccmi'rs  of  Pitkin  Coonty, 
1  A.  146,  28  P.  18. 

Counties,  68,  72.  Limitation  of  Actioos, 
22. 

Schloes  v.  Wood,  11  C.  287. 17  P.  910. 
Carriers,  1,  2. 

Schluter  v.  Jacobs,  10  C.  449,  16  P.  813. 

Attachment,  92.  Trover  and  Conver- 
sioQ,  3,  18. 

Schmidt  v.  Dreyer,  21  C.  100,  39  P.  1086. 
Appeal  and  Error,  137,  356. 

Schmidt  v.  First  Nat  Bank,  10  A.  261,  60 
P.  733. 

Appeal  and  Error,  86,  296,  609.  Re- 
plevin, 19.    Sales,  68.    Trial,  94,  127. 

Schmidt  V.  Pec^le,  18  C.  78,  31  P.  498. 
Animals,  6.    Commerce,  2. 

Schmidt  V.  Stecker,  3  C.  278. 
Appeal  and  Error,  128. 

Schneider  v.  Hurt,  26  A.  336,  138  P.  422. 

Landlord  and  Tenant,  3.  Tazaticm,  14^ 
166,  166. 

Schneider  v.  People,  30  C.  493,  71  P.  369. 

Indictment  and  Information,  16.  Waters* 
297. 

Schneider  v.  Schneider,  36  C.  618,  86  P.  347. 

Eminent  Domain,  36,  44,  71.  Judgment, 
232.  Waters,  131,  132,  146,  146,  148, 
149. 

Schneider  v.  Wallingford,  4  A.  160,  34   P. 
1109. 

Attachment,  60,  61,  103. 

Schoelkopf  v.  Leonard,  8  C.  169,  6  P.  209. 

Action,  28.  Fraud,  12.  Pleading,  26^. 
Principal  and  Agent,  78. 

Schofield  V.  Felt,  10  C.  146, 14  P.  128. 

Appeal  and  Error,  161.  Justices  of  the 
Peace,  49. 

SchoUay  v.  Moffltt-West  Drug  Co.,  17  A.  126, 
67  P.  182. 

Principal  and  Agent,  62,  64,  72,  76. 
Trial,  137. 

Schon  V.  Crouch  ft  Case,  24  A.  367,  183  P. 
766. 

Appeal  and  Error,  641.    Sales,  10. 

Schon-Kllngstein    Meat   ft    Grocery    Co.    v. 
Snow,  43  C.  638,  96  P.  182. 

Sales,  6,  82,  83.  86. 
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School  Districts,  In  re,  26  C.  136,  56  P.  173. 
Statutes,  44. 

School  Dist  No.  1  in  City  and  County  of 
Denyer  v.  School  Dist.  No.  7  in  Arapahoe 
County,  33  C.  43,  78  P.  690. 

Constitutional  Law,  69.  Mandamus,  28, 
41,  42.    Schools,  3.    Statutes,  67,  58. 

School  Dist  No.  1  in  City  And  County  of 
Denyer  y.  School  Dist.  No.  35  in  Arapahoe 
County,  33  C.  43,  78  P.  690. 

(See  School  Dist.  No.  1  in  City  and 
County  of  Denyer  v.  School  Dist  No." 
7  in  Arapahoe  County.) 

School  Dist  No.  1  in  City  and  County  of 
Denyer  y.  School  Dist.  No.  98  in  Adams 
County,  33  C.  62,  78  P.  693. 

Mandamus,  53.     Schools,  19. 

School  Dist  No.  1,  Pitkin  County  y.  Carson, 
9  A.  6,  46  P.  846. 

Schools,  82. 

School  Dist.  No.  1,  San  Juan  County  y.  Robs, 
4  A.  493,  36  P.  560. 

Appeal  and  Error,  455.  Damages,  43. 
Pleading,  288.    Schools,  24,  26. 

School  Dist.  No.  2,  Fremont  County  y.  Shuck, 
49  C.  526,  113  P.  511. 


Fraud,  22. 
10,  210. 


Judgment,  39,  50. 
Schools;  27,  29. 


Pleading, 


School  Dist  No.  3  y.  Hale,  15  C.  367,  25  P. 
308. 

Schools,  28,  29. 

School  Dist.  No.  5  in  Mineral  County,  People 
ex  rel.  y.  Van  Horn. 

(See  People  ex  rel.  School  Dist  No.  5 
in  Mineral  County  y.  Van  Horn.) 

School  Dist.  No.  8,  Jefferson  County  y.  Er- 
skin,  1  C.  367. 

Appeal  and  Error,  163,  164.     Principal 
and  Agent,  24.    Schools,  20,  23. 

School  Dist  No.  13  in  Garfield  (^unty  y. 
County  Superintendent  of  Public  Schools 
of  Garfield  County,  36  C.  393,  85  P.  696. 

Schools,  5. 

School  Dist  No.  16  in  Phillips  County  y. 
Flanigan,  28  C.  431,  65  P.  24. 

Appeal  and  Error,  48,  73.     Schools,  21. 

School  Dist  No.  16,  Adams  County  y.  Union 
High  School  Dist  No.  1,  Adams  County, 
25  A.  510,  139  P.  1039. 

Appeal  and  Error,  74.    Schools,  13,  20, 
21.    Statutes,  58. 

School  Dist.  No.  25  of  Jefferson  County  y. 
Stone,  14  A.  211,  59  P.  885. 

Pleading  232.    Schools,  25^  26,  28,  31. 


School  Dist  No.  26  of  Huerfano  County  y. 
McComb,  18  C.  240,  32  P.  424. 


Eyidence,  64. 
30,  31. 


Pleading,  198.     Schools, 


School  Dist  No.  38,  Boulder  Ck>unty  y. 
Waters,  20  A.  106,  77  P.  255. 

Justices  of  the  Peace,  39,  50.   Process,  45. 

School  Dist  No.  38,  Boulder  County,  People 
ex  rel.  y.  Ck>urt  of  Appeals,  33  C.  258,  79 
P.  1017. 

(See  People  ex  reL  School  Dist.  No.  38 
in  Boulder  County  y.  Court  of  Ap- 
peals.) 

Schoolfield  y.  Brunton,  20  C.  139,  36  P.  1103. 

Appeal  and  Error,  268,  329.  New  Trial, 
40.    Trial,  150,  163. 

Schoolfield  y.  Houle,  13  C.  394,  22  P.  781. 

Appeal  and  Error,  486.  Public  Lands, 
16.    Trial,  103. 

Schoyer  y.  Leif,  11  A.  49,  52  P.  416. 
Appeal  and  Error,  440.    Pledges,  6. 

Schradsky  y.  Appel  Clothing  Co.,  10  A  195, 
50  P.  528. 

Injunction,  8. 

Schradsky  y.  Dunklee,  9  A  394,  48  P.  666. 

Attachment,  95.  Garnishment,  7,  20, 
28.    Mechanics'  Liens,  46. 

Schramm  y.  Liebenberg,  42  C.  516,  94  P.  345. 
Principal  and  Agent,  37,  65. 

Schroers  y.  Fisk,  10  C.  599,  16  P.  285. 
Action,  18.    Judgment,  185,  208. 

Schuch  y.  Hartshorn,  48  C.  351,  109  P.  1110. 
Appeal  and  Error,  123. 

Schuch  y.  McGuire,  20  A.  248,  77  P.  1090. 
Appeal  and  Error,  494.    Trial,  110. 

Schuette  y.  People,  33  C.  325,  80  P.  890. 
Criminal  Law,  69,  134.    Rape,  9. 

Schuler  y.  Henry,  42  C.  367,  94  P.  360. 
Husband  and  Wife,  19. 

Schulze  y.  Shea. 

(See  Shulze  y.  Shea.) 

Schultz  y.  Lewis,  40  C.  411,  90  P.  1030. 
Action,  8.    Landlord  and  Tenant,  36. 

Schuster  y.  Rader,  13  C.  329,  22  P.  505. 

Attachment,  31.  Judgment  17,  24,  106, 
146,  221.     Partnership,  50. 

Schwanbeck  y.  People,  15  C.  64,  24  P.  575. 

Mandamus,  40.  Officers,  27.  Quorum,  1. 
States,  41. 
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Schwartz  v.  Birnbaum,  21  C.  21,  39  P.  416. 
Exemptions,  2,  15. 

Schwartz  y.  People,  46  C.  239,  104  P.  92. 

Constitutional  Law,  20,  38,  80.  Intoxi- 
cating Liquors,  1,  8,  9,  10.   Maxims,  1. 

Schwartz  y.  People,  47  C.  483,  104  P.  92. 
(Dissenting  opinion  of  Schwartz  y.  Peo- 
ple, 46  C.  239,  104  P.  92.) 

Schwarz  y.  Garfield  County  Court,  14  C.  44, 
23  P.  84. 

Certiorari,  31.    Elections,  55,  57,  58. 

Schwed  y.  Hartwltz,  23  C.  187,  47  P.  295. 

Costs,  22.  New  Trial,  43.  Process,  17. 
Sunday,  2,  4.    Taxation,  130,  132. 

Schwed  y.  Robson,  12  C.  400,  21  P.  189. 
Appeal  and  Error,  268. 

Schwelzer  y.  Mansfield,  14  A.  236,  59  P.  843. 

Appeal  and  Error,  348,  503.  Clerks  of 
Court,  2.  Mechanics'  Liens,  20.  Mines 
and  Minerals,  285. 

Schwenke  y.  Union  Depot  ft  R.  Co.,  7  C.  512, 

4  P.  905. 

Public  Lands,  13,  68.    Statutes,  76,  90. 

Schwenke  y.  Union  Depot  ft  R.  Co.,  7  C.  521, 

5  P.  816. 

(See  Schwenke  y.  Union  Depot  ft  R.  Co., 
7  C.  512,  4  P.  905.) 

Schwenke  y.  Union  Depot  ft  R.  Co.,  12  C.  341, 
21  P.  43. 

Assault  and  Battery,  4.    Trial,  69. 

Scott  y.  Fleetford,  13  A.  158,  57  P.  485. 
Bills  and  Notes,  152,  154. 

Scott  y.  Conrad,  24  A.  452,  135  P.  135. 

Adyerse  Possession,  15.  Appeal  and 
Error,  546.    Taxation,  179,  199. 

Scott  y.  Frost,  4  A.  567,  36  P.  910. 
Pleading,  207. 

Scott  y.  Howell,  24  A.  155,  132  P.  1144. 

Appeal  and  Error,  75.  CJloud  on  Title,  6. 
Pleading,  284,  269.    Taxation,  195. 

Scott  y.  Lambert,  24  A.  260,  132  P.  1145. 
Mortgages,  77. 

Scott  y.  Lloyd,  19  C.  401,  35  P.  733. 

Brokers,  17,  31.  Principal  and  Agent, 
14. 

Scott  y.  Mills,  7  A.  155,  42  P.  1021. 

Exemptions,  3.    Husband  and  Wife,  16. 

Scott  y.  Ramseier,  25  A.  540,  139  P.  1121. 

Adyerse  Possession,  22.  Appeal  and 
Error,  373.    Taxation,  142. 
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Scott  y.  Stuthelt,  21  A.  28,  121  P.  151. 


Appeal  and  Error,  532.     Judgment,  15, 

74. 

Scott  y.  Tubbs,  43  C.  221,  95  P.  540. 

Appeal  and  Error,  500.    New  Trial,  IL 

Scott  y.  Watkins,  25  A.  340,  188  P.  482. 

Judgment,  75,  123.  Pleading,  235.  Quiet- 
ing Title,  16.    TaxaticHi,  185,  199,  200. 

Scott  y.  Wood,  14  A.  341,  59  P.  844. 

Appeal  and  Error,  485.  Bills  and  Notee, 
182,  162.  Eyidence,  159.  Mortgages, 
61. 

Scott  Supply  ft  Tool  Co.  y.  Roberts,  42  0.  280, 
93  P.  1123. 


Appeal  and  Error,  373,  492. 
Words  and  Phrases. 


Sales,  20. 


Scottish  Union  ft  Nat.  Ins.  Ca  y.  Field,  18 
A  68,  70  P.  149. 

Insurance,  35. 

Scrip  Bill,  In  re,  23  C.  504,  48  P.  512. 
Courts,  167. 

Scudder  y.  Clark,  1  C.  192. 
Bills  and  Notes,  3. 

Seaman  y.  Hax,  14  C.  536,  24  P.  461. 

Execution,  IL  Mortgages,  86.  Plead- 
ing, 82. 

Sears  y.  Andrews,  1  C.  88. 

Appeal  and  Error,  397,  521.    Trial,  158. 

Sears  y.  Collins,  5  C.  492. 
Pleading,  165,  187. 

Sears  y.  Hicklin,  3  A.  831,  33  P.  137. 
Limitation  of  Actions,  46,  48,  51. 

Sears  y.  Hicklin,  13  C.  143,  21  P.  1022. 
Equity,  23.    Fraud,  1,  6,  27. 

Sears  y.  Smith,  3  C.  287. 

Frauds,  Statute  of,  8.  Landlord  and 
Tenant,  1,  41.   Trial,  60. 

Sears  y.  Taylor,  4  C.  88. 

Deeds,  2.  Ejectment,  3,  8,  9,  19,  27,  28. 
Mines  and  Minerals,  226. 

Seaton  y.  Tohlll,  11  A.  211,  53  P.  170. 

Infants,  10,  13.  Maxims,  1.  Specific 
Performance,  27. 

Seaton  Mountain  Electric  Light,  Heat  ft 
Power  Co.  y.  Idaho  Springs  Inv.  Ca,  49 
C.  122.  Ill  P.  834. 

Champerty  and  Maintenance,  6.  Con- 
tracts. 58.  Injunction,  1.  Mandamus, 
30.  Pleading,  214.  PubUe  Serrlce 
Corporations,  L 
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Seaver  v.  Snider,  21  A.  431,  122  P.  402. 

Acoord  and  Satisfaction,  3.  Appeal  and 
Brror,  437.  Contracts,  129.  Release, 
9.    Trial,  129. 

Sed^Twlck  V.  Culp,^4  A.  666,  136  P.  88. 

(See  Jackson  y.  Larson,  24  A.  648,  136 
P.  SI.) 

Sedgwick  Y.  Sedgwick,  60  C.  164,  114  P.  488. 

Appeal  and  Error,  602.  Citizens,  1.  Dl- 
Yorce,  6,  10,  19,  20.  EYldence,  42.  In- 
junction, 89.    Trial,  169. 

Seeleman  y.  Hoagland,  19  C.  231,  34  P.  996. 
Fraudulent  ConYeyances,  46,  46,  60. 

Seeley  y.  Taylor.  17  C.  70,  28  P.  461,  723. 

Husband  and  Wife,  1.  Judgment,  36, 
64,  117.    Process,  19,  29. 

Seely  y.  Neill,  37  C.  198,  86  P.  334. 
Mechanics'  Liens,  22,  68,  83. 

Seerie  y.  Brewer,  40  C.  299,  90  P.  608. 

Appeal  and  Error»  372.  Execution,  81. 
Pleading,  277.  Trial,  49.  Witnesses, 
87. 

Seigle  Y.  Bromley,  22  A.  189,  124  P.  191. 
Nuisance,  12,  16. 

Selfridge  y.  Leonard-Heffner  Machinery  Co., 
61  C.  314, 117  P.  168. 

Appeal  and  Error,  476.  Equity,  39.  Me- 
chanics'  Liens,  66,  69.    Trial.  174. 

Selfridge  y.  People,  46  C.  276,  100  P.  691. 
Criminal  Law,  290.    Trial,  129. 

Sellar  y.  Clelland,  2  C.  632. 

Appeal  and  Error,  282,  304,  434.  Dam- 
ages, 23,  49,  64.  EYldence,  66.  Fraud, 
1,  6,  6,  10,  12.  Parties,  26.  Pleading, 
179.    Trial,  36,  122. 

Sellers  y.  Floyd,  24  C.  484,  62  P.  674. 
Execution,  43.    Merger,  1. 

Senate  Bill  No.  9,  In  re,  26  C.  136,  66  P.  173. 
(See  School  Districts,  In  re.) 

Senate  Bill  No.  23,  In  re,  23  C.  499,  48  P.  647. 

Statutes,  44. 
Senate  Bill  No.  27,  In  re,  28  C.  369,  66  P.  60. 

Courts,  170. 

Senate  Bills  Nos.  69  and  106,  In  re. 
(See  House  Bill  No.  270,  In  re.) 

Senate  Bill  No.  142,  In  re,  26  C.  167,  66  P. 
664. 

Courts.  164. 

Senate  BUI  No.  196,  In  re,  23  C.  608,  48  P. 
640. 
^See   Constitutionality    of   Senate   Bill 
No.  196,  In  re.) 


Senate  Bill  No.  416,  In  re,  46  C.  394,  101  P. 
410. 

Courts,  161. 

Senate  Bill  Providing  for  a  Board  of  Public 
Works  in  the  City  of  Denver,  In  re,  12  C. 
188,  21  P.  481. 

Denver,  36.    Municipal '  Corporations,  3. 

Senate  Resolution  No.  4,  In  re,  64  C.  262,  130 
P.  333. 

Courts,  160,  163,  168.    Statutes,  74. 

Senate  Resolution  No.  7,  In  re,  29  C.  360,  68 
P.  224. 

Courts,  166,  167. 

Senate  Resolution  Na  9,  In  re,  64  C.  429, 
131  P.  267. 

Judges,  7. 

Senate  Resolutioi^  No.  10,  In  re,  33  C.  307, 
79  P.  1009. 

Courts,  168.    States,  10. 

Senate  Resolution  on  the  Subject  of  Irriga- 
tion, In  re,  9  C.  620,  21  P.  470. 

Courts,  163. 

Senate  Resolution  Relating  to  Appropria- 
tion of  Moneys  Belonging  to  Internal  Im- 
provement Fund,  In  re,  12  C.  287,  21  P. 
484. 

Internal  Improvements,  2. 

Senate  Resolution  Relating  to  Constitution- 
ality of  Proposed  Reapportionment  Bill, 
In  re,  12  C.  187,  21  P.  481. 

States,  8. 

Senate  Resolution  Relating  to  Internal  Im- 
provement Fund,  In  re,  12  C.  286,  21  P. 
483. 

(See   Internal    Improvement   Fund,    In 
re.) 

Senate  Resolution  Relating  to  Recall  of  Bills, 
In  re,  9  C.  630,  21  P.  474. 

Statutes,  20. 

Senate  Resolution  Relating  to  Senate  Bill 
No.  1,  In  re,  12  C.  290,  21  P.  484. 

Municipal  Corporations,  4. 

Senate  Resolution  Relating  to  Senate  Bill 
No.  31,  In  re,  12  C.  340,  21  P.  486. 

Courts,  86. 

Senate  Resolution  Relating  to  Senate  Bill 
No.  45,  In  re,  12  C.  339,  21  P.  486. 

Officers,  10. 

Senate  Resolution  Relating  to  Senate  Bill 
No.  56,  In  re,  9  C.  632,  21  P.  476. 


Time,  4,  6. 
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Senate  Resolution  Relating  to  Senate  Bill 
No.  6S,  In  re,  12  C.  466,  21  P.  478. 
(See  Constitutionality  of  Senate  Bill  No. 
66,  In  re.) 

Senate  Resolution  Relating  to  State  Insti- 
tutions, In  re,  9  C.  626,  21  P.  472. 

Ckdlegest  1. 

Senate  Resolution  Relating  to  Use  of  Fund 
Provided  for  by  Act  Cong.  Sept  4,  1841, 
In  re,  12  C.  285.  12  P.  483. 
(See  Internal   Improvement  Fund,   In 
re.) 

Senate  Rule,  In  re,  29  C.  350,  68  P.  224. 
(See  Senate  Resolution  No.  7,  In  re.) 

Servant  v.  McC!ampbell,  46  C.  292, 104  P.  394. 

Appeal  and  Brror,  190,  208.  Evidence, 
105.  Principal  and  Agent,  84,  57,  62, 
69. 

Seven  Lakes  Reservoir  Co.  v.  New  Loveland 
it  Greely  Irrigation  it  Land  C3o.,  40  C.  382, 
98  P.  485. 

Appeal  and  Brror,  70,  347.  Waters,  66, 
79,  91. 

Sexton  v.  National  Life  Ins.  Co.,  40  C.  60, 
90  P.  58. 

Insurance,  64. 

Seyfried  v.  Knoblauch,  44  C.  86,  96  P.  993. 

Appeal  and  Error,  303,  873.  Covenants, 
10,  15,  18.  Judgment,  213.  Pleading, 
235. 

Seymour  v.  Deisher,  33  C.  349,  80  P.  1038. 
Quieting  TiUe,  18.     Taxation,  127,  200. 

Seymour  v.  Fisher,  16  C.  188,  27  P.  240. 

Execution,  7.  Lis  Pendens,  5.  Mines 
and  Minerals,  9,  67,  187,  194,  198,  202, 

'  218,  264.  Pleading,  168,  182.  Princi- 
pal and  Agent,  23.  Public  Lands,  71. 
Tenancy  in  Common,  13.    Trusts,  46. 

Shackelford  v.  King,  6  C.  87. 

Appeal  and  Error,  35.   Courts,  131. 

Shafer  v.  Cherry,  5  A.  513,  39  P.  345. 
Frauds,  Statute  ot  4. 

Shafer  v.  Hewitt,  6  A  374,  41  P.  509. 
Judgment,  86.    New  Trial,  39. 

Shallcross  v.  Kretschmer,  1  C.  493. 

Appeal  and  Error,  192,  253,  297,  326. 

Shannon  v.  Dodge,  18  C.  164,  32  P.  61. 
Appeal  and  Error,  166,  336,  558. 

Shannon  v.  Timm,  22  C.  167,  43  P.  1021. 

Easements,  5,  11.  Estoppel,  43.  Vendor 
and  Purchaser,  40. 


Shapleigh  v.  Hull,  21  C.  419,  41  P.  1108. 

Acknowledgment,  5,  6.    Equity,  36.    Me- 
chanics' Liens,  47.    Pleading,  26. 

Shapter  v.  Arapahoe  County  Court,  13  A. 
484,  59  P.  59. 

Appeal  and  Error,  16. 

Shapter  v.  Pillar,  28  C.  209,  63  P.  302. 
Insane  Persons,  1,  2,  3,  4,  6,  7. 

Shapter's  Estate,  In  re,  35  a  578,  85  P.  688. 

Statutes,  126.     Wills,  4,  9,  24,  31,  35. 
Witnesses,  19,  20,  35. 

Shapter's  Estate,  In  re,  44  C.  547,  99  P.  86. 
Wills,  50. 

Sharp  V.  Mclntire,  23  C.  99,  46  P.  115. 
Elections,  9, 11,  62. 

Shaw  V.  Homer,  7  A.  83,  42  P.  689. 
Mines  and  Minerals,  260. 

Shaw  V.  Lockett,  14  A.  413,  60  P.  363. 
Schools,  16,  18,  21. 

Shaw  V.  Water  Supply  it  Storage  Ca,  23  A. 
110,  128  P.  480. 


Contracts,  92,  97, 


Sales,  54,  84. 


Sheely  v.  People,  54  C.  136,  129  P.  201, 
Bribery,  2.    Statutes.  97,  104,  107. 

Sheer  v.  Zollverein  Mining  ft  Leasing  (k)..  48 
C.  350,  109  P.  862.  — — « 

Appeal  and  Error,  384,  398.    Trial,  152. 

Sheesley  v.  Voorhees,  24  A.  428,  134  P.  1008. 
Taxation,  187. 

Sheets  v.  Sheets,  4  A.  450,  36  P.  310. 
Insurance,  13,  14,  34. 

Shell's  Estate,  In  re,  28  C.  167,  63  P.  413. 
Trial.  74.    WiUs,  6, 13,  14,  15,  16,  38. 

Shepard  v.  Murphy,  26  C.  350,  58  P.  588. 
Mines  and  Minerals,  57,  70. 

Sherer  v.  Brown,  21  C.  481,  42  P.  668. 
(See  Scherrer  v.  Brown.) 

Sheridan  v.  Patters<m,  34  C.  267,  82  P.  539. 
Appeal  and  Error,  479.    Trial,  82. 

Sherlock  v.  District  Court  of  Second   Ju- 
dicial Dist.,  39  C.  41,  88  P.  396. 

Elections,  34.    Injunction,  20. 

Sherman  v.  Board  of  County  Omi'rs  of  Lo- 
gan  County,  9  A.  154,  47  P.  973. 

Appeal  and  Em»r,  268.    Injunction,  48. 
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Sherman  v.  Jones,  19  A  281,  74  P.  799. 
Contracts,  178. 

Sherwin  r.  National  Cash-Register  Co.,  6  A 
162,  88  P.  392. 

CdiitractjEirlS.    Evidence,  29. 

Shideler  v.  Fisher,  13  A  106,  67  P.  864. 

Appeal  and  Error,  96,  216,  418,  495,  604. 
Cl^attel  Mortgages,  21. 

Shilling  Mercantile  Co.  y.  EUiott,  20  A  391, 
79  P.  179. 

Appeal  and  Error,  263,  499. 

Shipton  T.  Norrid,  1  C.  404. 
Parties,  28.    Trusts,  83. 

Shires  v.  AUen.  47  C.  440,  107  P.  1072, 
Corporations,  55. 

Shoemaker  v.  Munn,  20  A.  1,  76  P.  924. 
Contracts,  32,  43. 

Sholes  V.  Norris,  15  A  475,  63  P.  124. 

Appeal  and  Error,  296.    Exceptions,  Bill 
of,  10. 

Sholine  v.  Harris,  22  A.  68,  123  P.  330. 

Appeal  and  Error,  438.  Contracts,  11, 
167.    Trial,  109.    Witnesses,  10,  36. 

Shore  v.  People,  26  C.  484,  68  P.  590. 
Appeal  and  Error,  4.    Contempt,  38. 

Shore  v.  People,  26  C.  516,  59  P.  49. 
Contempt,  23,  24,  32,  33,  35. 

Shore  v.  Wall,  22  A.  146,  122  P.  1124. 
Executors  and  Administrators,  8. 

Short  V.  People,  27  C.  175,  60  P.  350. 

Appeal  and  Error,  273,  462.  Burglary, 
1.  Conspiracy,  6,  15,  17.  Criminal 
Law,  116,  135,  166,  201,  269.  Excep- 
tions, Bill  of,  27.  Indictment  and  In- 
formation,  21. 

Shuler  v.  AUam,  46  C.  372,  101  P.  350. 

Contracts,  76,  82.  Judgment,  92.  Plead- 
ing, 217. 

Shull  V.  ShuU,  52  C.  170, 120  P.  157. 
Appeal  and  Error,  28. 

Shul2€}  V.  Shea.  37  C.  337,  86  P.  117. 

Appeal  and  Error,  440.    Contracts,  126. 

Shutt  Inv.  Co.  V.  Pueblo,  11  A  432,  54  P. 
644. 
Arbitration  and  Award,  4.    Eminent  Do- 
main, 44. 

Shwayder  v.  Clay,  24  A.  336,  133  P.  420. 
Pleading,  215. 


Sickman  v.  Abemathy,  14  C.  174,  23  P.  447. 

Assignments,  20.  Fraud,  3,  25.  Fraudu- 
lent Conveyances,  3.  Garnishment,  8. 
Partnership,  78. 

Sickman  v.  Hax,  14  C.  174,  23  P.  447. 
(See  Sickman  v.  Abemathy.) 

Sickman  v.  WoUett,  31  C.  58,  71  P.  1107. 

Appeal  and  Error,  75.  Constitutional 
Law,  76.    Mechanics'  Liens,  36,  53,  80. 

Sides  V.  Union  Pac.  R.  Co.,  55  C.  174,  133  P. 
1040. 

(See  Snow  V.  Union  Pac.  R.  Ck).) 

Sieber  v.  Frink,  7  C.  148,  2  P.  901. 

Appeat   and    Error,    450.      Equity,    39. 
-"^Judgment,   106.     Pleading,   62.     Ref- 
erence, 3.    Waters,  65,  60,  97,  364. 

Siedler  v.  Seely,  8  A  499,  46  P.  848. 
Eminent  Domain,  27,  42. 

Sierra  Blanca  Mining  ft  Reduction  Co.  v. 
Winchell,  35  C.  13,  83  P.  628. 

Mines  and  Minerals.  65,  72,  214. 

Sievers  v.  Garfield  County  Court,  26  C.  478, 
58  P.  691. 

Certiorari,  11. 

Sievers  v.  Hammerich,  43  C.  205,  95  P.  289. 
Appeal  and  Error,  439. 

Sievers,  People  ex  rel.,  v.  Garfield  County 
Court,  11  A.  147,  52  P.  634. 

Certiorari,  23.    Courts,  8,  91. 

Sigel-Campion  Live  Stock  Commission  Ck> 
V.  Holly,  44  C.  580,  101  P.  68. 

Appeal  and  Error,  494.  Chattel  Mort- 
gages, 13.  79.  Pleading,  165, 170.  Ten- 
der, 4.  Trial,  123.  Trover  and  Con- 
version, 2,  14, 18,  21. 

Silberberg  v.  Chipman,  42  C.  20.  93  P.  1130. 
Brokers,  13. 

Silford  V.  Hayes,  54  C.  255,  130  P.  330. 

(See  Silford  v.  Stratton,  54  C.  248.  130 
P.  327.) 

Silford  V.  Stratton,  54  C.  248,  130  P.  327. 
Adverse  Possession,  30.    Taxation.  174. 

Silent  Friend  Min.  Co.  v.  Abbot,  6  A.  73,  42  P. 
318. 
Assignments,  8. 

Silka  V.  Quinn,  46  C.  596,  105  P.  1104. 
Injunction,  49,  50. 

Sills  V.  Cochems,  36  C.  524,  85  P.  1007. 
Physicians  and  Surgeons,  13. 
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Sills  V.  Hawes,  14  A.  157,  59  P.  422. 

Appeal  and  Error,  487,  504.  Chattel 
Mortgages,  86.  Eyidence,  205.  New 
Trial,  17. 

Silver  Cord  CcHnblnation  Mining  Co.  v.  Mc- 
Donald, 14  C.  191,  23  P.  346. 

Master  and  Servant,  43.  Negligence,  32, 
59. 

Silver  Mountain  Mine  Ca  v.  Anderson,  41 
C.  123,  92  P.  226. 

Appeal  and  Error,  223.    Evidence,  223. 

Silver  Mountain  Mine  Co.  v.  Anderson,  51  C. 
298,  117  P.  173. 

Appeal  and  Error,  374.  Appearance,  2. 
Principal  and  Agent,  5,  32. 

Silver  State  Council  No.  1  of  American  Or- 
der of  Steam  Engineers  v.  Rhodes,  6  A. 
211,  48  P.  451. 

Action,  1. 

Silverton  Min.  Co.  v.  Haughwout,  44  C.  173, 
96  P.  975. 

Corporations,  185. 

Simmons  v.  California  Powder  Works,  7  C. 
285,  3  P.  420. 

Attachment,  15,  16.     Statutes,  116. 

Simonson  v.  McHenry.  41  C.  508,  92  P.  906. 
Chattel  Mortgages,  12. 

Simonton  v.  Rohm,  9  C.  402,  12  P.  424. 
Appeal  and  Error,  168. 

Simonton  v.  Rohm,  14  C.  51,  23  P.  86. 
Partnership.  60.    Trial,  63,  142. 

Simpson  v.  Langley,  23  C.  69,  46  P.  119. 
Pleading,  226. 

Simpson  v.  People.  47  C.  612,  108  P.  169. 
Embezzlement,  3.    Jury,  18. 

Sindlinger  v.  Jewell,  1  A.  340,  29  P.  18. 
Appeal  and  Error,  142. 

Singer  Mfg.  Co.  v.  Bohen,  31  C.  444,  72  P. 
1097. 

Chattel  Mortgages,  4. 

Singer  Mfg.  Co.  v.  Converse,  23  C.  247,  47  P. 
264. 

Landlord  and  Tenant,  7.  Pleading,  86. 
Sales,  44,  93. 

Singer  Mfg.  Co.  of  New  Jersey  v.  City  and 
County  of  Denver.  46  C.  50,  103  P.  294. 

Appeal  and  Error,  410.  Taxation,  55, 
90. 

Sioux  City  Nursery  ft  Seed  Co.  v.  Carlton, 
2  A.  157,  29  P.  1044. 

Appeal  and  Error,  402. 
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Speer  v.  Craig.  16  C.  478.  27  P.  891. 

Pleading.   203.   213.  272.     Spedfle  P^ 
formance,  8.  37. 

Speer  v.  People,  52  C.  325.  122  P.  768. 

Denver.  4.  5.  6. 1,  8.    Elections.  38.    Man- 
damus. 17. 

Spencer  v.  (3arstarphen,  15  C.  445.  24  P.  882. 
BUls  and  Notes.  61,  116,  157. 

Splicer  V.  Maloney,  28  C.  38,  62  P.  860. 
Elections.  17.  18,  19,  31. 

Spencer  v.  Murphy.  6  A.  453.  41  P.  841. 
Damages.  17.  22,  26.    Firemen.  1. 

Sperry  v.  Pittsburg  Short-Method  Smelting 
ft  Refining  Co.,  9  A.  314,  48  P.  315. 

Conditions,   3.     Ck>rporation8.   195.   202. 
Principal  and  Agent.  61,  76. 

Splain  v.  Cripple  Creek  Min.  ft  Supply  Co., 
31  C.  192.  72  P.  1060. 

Ck)urts.  120.  140. 

Sprague  v.  Stead.  56  C.  538.  139  P.  544. 

Appeal  and  Error,  524.    Dedication.  14. 
Highways,  13.  14. 

Sprague     v.     Stratton-Massachusetts     Gold 
Mines  Co..  53  C.  315.  125  P.  490. 

C>>rporations.  148.    Judgment.  161. 

Sprague  v.  Locke.  1  A.  171.  28  P.  142. 
Appeal  and  Error.  25.    Trial,  13. 

Sprague  Inv.  Ck>.  v.  Mouat  Lumber  ft  Invest- 
ment Co.,  14  A.  107,  60  P.  179. 

Appeal    and    Error,    509.      Mechanics 
Liens,  37,  38.  53.    Trial.  36. 


Digitized  by 


Google 


4557 


TABLE  OP  CASES 


4558 


Springer  v.  Puckett,  25  A.  547, 139  P.  1115. 
Appeal  and  Error,  448.    Damages,  32. 

Springer  v.  Kreeger,  3  A.  487,  34  P.  269. 
Fraudulent  Conyeyances,  21,  26,  31,  50. 

Sprlnghettl  r.  Hahnewald,  54  C.  383,  131  P. 
266. 

Appeal  and  Error,  463.  Execution,  77. 
Fraud,  16.  Parties,  34,  37.  Pleading, 
275.    Vendor  and  Purchaser,  21. 

Spruance  r.  Farmers'  &  Merchants'  Ins.  Co., 
9  C.  73,  10  P.  286. 

Insurance,  4. 


Squire  r.  Llvezey,  36  C.  302, 
Waters,  318. 


P.  181. 


Squires  v.  Curtain,  42  C.  51,  93  P.  1106. 
Justices  of  the  Peace,  26. 

Squires  r.  DetwUer,  46  C.  366,  101  P.  342. 

Evidence,  150.     Justices  of  the  Peace, 
40.    Sheriffs  and  Constables,  20. 

Squires  v.  King,  16  C.  416,  25  P.  26. 
Brokers,  26. 


Squires  y.  Llyesey,  36  C. 
Waters,  123. 


2,  85  P.  181. 


Squires  y.  Ryan,  3  C.  532. 

(See  Coming  y.  Ryan,  3  C.  525.) 

Staab  y.  Borax  Soap  Co.,  12  A.  286,  55  P.  618. 
Sales,  74,  82,  85. 

Staats  V.  Weaver,  53  C.  26,  123  P.  666. 
Contracts,  62. 

Stacy  v.  Bernard,  20  A.  293,  78  P.  616. 

Execution,  38,  40,  61.    Justices  of  the 
Peace,  38.    Sheriffs  and  Constables,  2. 

Stanbury  v.  Kerr,  6  C.  28. 

Action,  18.    Appeal  and  Error,  374,  476. 

Standard  Ace  Ins.  Co.  v.  Frledenthal,  1  A. 
5,  27  P.  88. 

Appeal  and  Error,  474.    Insurance,  6, 19, 
30,  87,  89. 

Standart,  People  ex  rel.,  v.  Farmers'  High 
Line  Canal  &  Reservoir  Co.,  25  C.  202,  54 
P.  626. 

(See  People  ex  rel.  Standart  v.  Farmers' 
High  Line  Canal  &  Res.  Co.) 

Standley  v.  Hendrle  ft  Bolthoff  Mfg.  Co.,  25 
C.  376,  55  P.  723. 

Appeal  and  Error,  23,  136,  159,  160. 

Standley  v.  Hendrle  ft  Bolthoff  Mfg.  Co.,  27 
C.  331,  61  P.  600. 

Corporations,  239. 


Stanley  v.  Citizens'  Coal  ft  Coke  Co.,  24  C. 
103,  49  P.  35. 

Chattel  Mortgages,  43,  62,  87. 

Stanley  v.  Little  Pittsburg  Mln.  Co.,  6  C.  415. 
Statutes,  105.    Taxation,  2,  44. 

Staples  v.  Barclay,  30  C.  428,  71  P.  374. 
Costs,  30. 

Starblrd  v.  Cranston,  24  C.  20,  48  P.  652. 

Assignments,  32.    Fraud,  21.    Mortgages, 
42,  43,  45.    Pleading,  83. 

Starblrd  v.  Jacobs,  46  C.  507,  106  P.  872. 

Damages,  32.     Specific  Performance,  5, 
39.    Waters,  341. 

Stark  v.  Johnson,  43  C.  243,  95  P.  930. 
Husband  and  Wife,  44. 

Star  Loan  Co.  v.  Duffy  Van  ft  Storage  C3o.,  43 
C.  441,  96  P.  184. 

Bills  and  Notes,  170.    Judges,  3. 

Star  Loan  Co.  v.  Duffy  Van  ft  Storage  Co.,  20 
A.  260,  77  P.  1092. 

Trial,  154. 

Starr  v.  People,  17  C.  458,  30  P.  64. 
Dedication,  1,  19.    Highways,  1,  2. 

SUrr  v.  People,  28  C.  184,  63  P.  299. 
Criminal  Law,  73. 

Starrett  v.  Ruth,  61  C.  583,  119  P.  690. 

Justices  of  the  Peace,  16.    Partnership, 
84.    Trial,  142. 

State  v.  Walsen,  17  C.  170,  28  P.  1119. 
States,  16. 

State  Bank  of  Chicago  v.  Plummer,  46  C.  71, 
102  P.  1082. 


Appeal  and  Error,  162,  186,  229. 
54.    Judges,  16. 


Courts, 


State  Bank  of  Chicago  v.  Plummer,  54  C.  144, 
129  P.  819. 

Judgment,  217,  221.     Mechanics'  Liens, 
34,  52,  62,  66,  69,  73. 

State  Bank  of  Ft.  Morgan  v.  Harcourt,  38  C. 
243,  88  P.  866. 

Certiorari,  24,  28,  33,  36.    Garnishment, 
21.    Justices  of  the  Peace,  59,  61. 

State  Bank  of  Monte  Vista  v.  Brennan,  7  A. 
427,  43  P.  1050. 

Principal  and  Surety,  12.    Sheriffs  and 
Constables,  45. 

State  Board  of  Agriculture  v.  Dlmlck,  46  C. 
609,  105  P.  1114. 


States,  28. 
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State  Board  of  Agriculture  y.  Meyers,  13  A. 
500.  68  P.  879. 

Judgment,  57,  65. 

State  Board  of  Agriculture  v.  Meyers,  20  A. 
139,  77  P.  372. 

Agricultural  College,  1.  Colleges  and 
Universities,  4.  Contracts,  4.  Dam- 
ages, 32,  34.    Master  and  Servant,  2. 

State  Board  of  Assessors,  In  re,  26  C.  234, 
57  P.  49. 

(See  House  Bill  No.  260,  In  re.) 

State  Board  of  Bqualization,  In  re,  24  C.  446, 
51  P.  493. 

Capitol,  4.    States,  29.    Taxation,  13,  15. 

State  Board  of  Equalization  v.   Bimetallic 
Inv.  Co.,  56  C.  512,  138  P.  1010. 


Constitutional   Law,   11. 
Taxation,  58. 


Counties,   36. 


State  Board  of  Bqualization  v.  People,  29  C. 
353,  68  P.  236. 

Appeal  and  Error,  318. 

State  Board  of  Equalization  v.  People,  30  C. 
271,  70  P.  416. 

Appeal  and  Error,  321. 

State  Board  of  Land  Com'rs  of  Colorado  v. 
Carpenter,  16  A.  436,  66  P.  165. 

Certiorari,  20.    States,  49. 

State  Board  of  Pharmacy  and  Hydraulic  En- 
gineer, In  re,  12  C.  399,  21  P.  488. 
(See  Questions  Propounded  by  the  Ck>v- 
emor.) 

State  Census,  In  re,  9  C.  642,  21  P.  477. 
(See  Veto  Power,  In  re.) 

State  Institutions,  In  re — Senate  Resolution, 
9  C.  626,  21  P.  472. 

(See    Senate   Resolutions    Relating    to 
State  Institutions,  In  re.) 

State  Ins.  Co.  v.  Homer,  14  C.  391,  23  P.  788. 

Contracts,  79,  88.    Equity,  4.    Insurance, 
23,  37,  97. 

State  Ins.  Co.  of  Des  Moines  v.  Taylor,  14  C. 
499,  24  P.  333. 

Insurance,  16,  27,  28,  29,  55,  99. 

State  Ins.  Co.  of  Des  Moines  v.  Du  Bois,  7 
A.  214,  44  P.  756. 

Appeal  and  Error,  289.     Insurance,  38, 
42,  84,  97.    Principal  and  Agent,  39. 

State  Lands,  In  re,  27  C.  99,  60  P.  345. 
(Courts,  163. 

State  Mercantile  Co.  v.  Brack,  48  C.  489,  111 
P.  71. 

Appeal  and  Error,  320. 


State  Railroad  Commission  v.  People,  44  C 
346,  98  P.  7. 

Constitutional  Law,  44.    Quo  Warranto, 
2,  3,  8. 

State  Treasurer  and  Sureties,  In  re,  12  a 
395,  21  P.  486. 

(See    House    Resolution    Relating    to 
House  BUI  No.  349.) 

Statton  V.  People.  18  A.  85,  70  P.  157. 
Taxation,  144,  149. 

Statton  V.  Stone,  15  A.  237,  61  P.  481. 

Alteration  of  Instruments,  3.    Bills  and 
Notes,  93. 

Steams  v.  Hazen,  45  C.  67,  101  P.  339. 

Appeal  and  Error,  545.     CU)ntract8,  26. 
New  Trial,  14. 

Steams  v.  Sopris,  4  A.  191,  35  P.  281. 
Corporations,  26,  33,  34. 

Stebbins  v.  Anthony,  5  C.  278,  342,  348. 


Appeal  and  Error,  6, 
20.  Statutes,  126. 
nesses,  9. 


239.     Divorce,  8, 
Time,    4.     Wit^ 


Stock  V.  Northern  Colorado  Irrigatlcm  Co.,  4 
A.  323,  35  P.  919. 

Payment,  19. 

Stock  V.  Prentice,  43  C.  17,  95  P.  552. 

Corporations,    152,    163.      Insurance,    1. 
Statutes,  124. 

Steele  v.  €k>ld  Fissure  Qold  Min.  Co.,  42  C. 
529,  95  P.  349. 


Corporations,    135,    137. 
Wife.  8. 


Husband   and 


Steele  v.  People,  39  C.  Ill,  88  P.  857. 
Homicide,  31. 

Stein  V.  Stein,  5  C.  65. 

Divorce,  4.    Marriage,  1. 

Steinhauer  v.  Arklns,  18  A.  49,  69  P.  1075. 
Mandamus,  6. 

Steinhauer  v.  C!olmar,  11  A.  494,  55  P.  29L 

Appeal  and  Error,  460,  561,  570,  573. 
Corporations,  225,  237.  Pleading,  94, 
121,  213,  214. 

Steinhauer  v.  Henson,  54  C.  426,  131  P.  255. 
Saled,  2,  37. 

Stephens  v.  Clay,  17  C.  489,  30  P.  43. 
Mortgages,  22,  39,  46,  58,  74,  76. 

Stephens  v.  €k)lob,  34  C.  429.  83  P.  381. 

(See  Ballard  v.  Ck>lob,  34  C.  417,  83  P. 
376.) 
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Stephens  v.  Moore,  40  C.  306,  90  P.  836. 
Appeal  and  Error,  208. 

Stephens  r.  Parvin,  33  C.  60,  78  P.  688. 

Appeal  and  Error,  450.    Fraudulent  Con- 
veyances, 41,  45.    Pleading,  148. 

Stephens-WUmot  Co.  v.  Howell,  23  A.  396, 
128  P.  476. 

Adverse  Possession,  28.    Taxation,  173. 

Sterling  v.  (See  under  Town  of  Sterling  v.) 

Sterling  City  Gold  &  Silver  Mining  &  Tunnel- 
ing Co.  V.  Cock,  2  C.  24. 

Attachment,  30. 

Sterling  City  Gold  4k  Silver  Mining  Co.  v. 
Hughes,  3  C.  229. 

Attachment,  30. 

Sterling  Irrigation  Co.  v.  Downer,  19  C.  595, 
36  P.  787. 

Waters,  174,  176,  180. 

Sterling  No.  2  Ditch  Co.  v.  Iliff  &  Platte  Val- 
ley Ditch  Co.,  24  C.  491,  52  P.  669. 

Appeal  and  Error,  440.    Judges,  16. 

Stermer  v.   Board  of  Com'rs  of  La  Plata 
County,  5  A.  379,  38  P.  839. 

Counties,     39,    101.      Garnishment,     5. 
Statutes,  124. 

Sternberger  v.  Ladd,  39  C.  76,  88  P.  872. 
Quieting  TiUe,  10. 

Sternberger  v.  MofCat,  44  C.  520,  99  P.  560. 
Officers,  33.    Taxation,  13L 

Sternberger  v.  Seaton  Mining  Co.,  45  C.  401, 
102  P.  168. 

Appeal  and  Error,  60.    Corporations,  1. 
Pleading,  13.    Waters,  385,  391. 

Sternberger   v.    Seaton    Mountain    Electric 
Light,  Heat  &  Power  Co. 

(See  Sternberger  v.  Seaton  Mining  Co.) 

Stevens  v.  Adams,  53  C.  511,  127  P.  957. 
Appeal  and  Error,  437.    Evidence,  40. 

Stevens  v.  Andrews,  10  C.  402,  15  P.  616. 
Pleading,  214.  ^^ 

Stevens  v.   Board   of   Com'rs   of   Sedgwick 
County,  5  A.  115,  87  P.  948. 

Schools,  7. 

Stevens  v.  Mosconi,  5  A.  484,  39  P.  348. 

Assignments  for  Benefit  of  Creditors,  13. 

Stevens  v.  Solid  Muldoon  P.  Co.,  7  C.  86,  1  P. 
904. 


Appeal    and   Error, 
Judgment,  108. 


23,    196,    236,    323. 


Stevens  v.  Stevens,  81  C.  188,  72  P.  1060, 1061. 
Appeal  and  Error,  4.    Divorce,  53. 

Stevens  v.  Tompkins,  24  A.  104,  131  P.  802. 
Appeal  and  Error,  319,  448. 

Stevens  v.  Walton,  17  A.  440,  68  P.  834. 

Appeal  and  Error,  234,  393.  Evidence, 
188.  Partnership,  15.  Trial,  41,  122. 
Witnesses,  15. 

Stevenson  v.  Brott,  46  C.  58,  102  P.  514. 
Replevin,  84. 

Stevenson  v.  Clarke,  2  A.  108,  29  P.  1031. 
Appeal  and  Error,  9. 

Stevenson  v.  Lord,  15  C.  131,  25  P.  313. 

Appeal  and  Error,  75.  Replevin,  18,  30, 
33. 

Stevenson  v.  Palmer,  14  C.  565,  24  P.  5. 
Attachment,  61,  64.    Replevin,  4,  11. 

Steves  V.  Carson,  21  C.  280,  40  P.  569. 
Appeal  and  Error,  412.    Process,  37. 

Steves  V.  Carson,  21  C.  283,  40  P.  570. 

(See  Steves  v.  Carson,  21  C.  280,  40  P. 
569.) 

Steves  V.  Carson,  2  A.  200,  30  P.  1101. 

Dismissal  and  Nonsuit,  14.    Process,  4. 

Steves  V.  Carson,  2  A.  202,  30  P.  1102. 

(See  Steves  v.  Carson,  2  A.  200,  30  P. 
1101.) 

Stewart  v.  Austin,  50  C.  248,  115  P.  516. 

Appeal  and  Error,  447,  528.  Contracts, 
98.  Costs,  12.  Estoppel,  26.  Evi- 
dence, 217.    Waters,  64,  164,  193,  232. 

Stewart  v.  Driscoll,  56  C.  316,  139  P.  18. 

Appeal  and  Error,  438,  487.  Evidence, 
84.  Master  and  Servant,  45.  New 
Trial,  8. 

Stewart  v.  Ganley. 

(See  Stewart  v.  McLaughlin.) 

Stewart  v.  Klndel,  15  C.  539,  25  P.  990. 

Evidence,  164.  Money  Received,  9.  Trial, 
111.    Witnesses,  75. 

Stewart  v.  McLaughlin,  11  C.  458,  18  P.  619. 
Costs,  12.    Trusts,  36,  44. 

Stewart  v.  City  of  Pueblo,  5  A.  55,  36  P.  1111. 
(See  McCord  v.  City  of  Pueblo,  5  A.  48, 
36  P.  1109.) 

Stewart  v.  Schiffer,  43  C.  515,  96  P.  169. 

Appeal  and  Error,  357,  462. 

Stewart  v.  Stevens,  10  C.  440,  15  P.  786. 

Estoppel,  19,  42.  Frauds,  Statute  of, 
13.    Waters,  298. 
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Stickley  y.  Mulrooney,  36  G.  242,  87  P.  547. 

Accounting,  Action  for,  5.  Tenancy  in 
Common,  16. 

SUdger,  In  re,  37  C.  407,  86  P.  219. 
Habeas,  Corpus,  3. 

Stidger  y.  League  for  Honest  Election,  46  C. 
47.  102  P.  744. 

(See  Rollins  y.  League  for  Honest  Elec- 
tions.) 

SUdger  y.  McPhee,  16  A.  252,  62  P.  332. 
Eyidence,  133.    Mechanics'  Liens,  33,  74. 

Stidger  y.  People,  46  C.  49.  102  P.  745. 

Contempt,  8,  24.  Indictment  and  Infor- 
mation, 6. 

Stiles  y.  Ford,  2  C.  128.    Trial,  153. 

Stiles  y.  McCleUan.  6  C.  89. 
Contracts.  9,  35. 

Stiles  y.  Richie.  8  A.  393.  46  P.  694. 

Master  and  Seryant.  27.  67.  Negligence, 
60. 

Stlmson  y.  Helps,  9  C.  83,  10  P.  290. 
Fraud,  6.  21. 

Stlnemeyer  y.  Chase.  48  C.  602,  111  P.  57. 
Contracts.  82. 

Stock  y.  Schlewlng.  19  A.  138.  73  P.  1090. 
Appeal  and  Error,  437.  498.    Trial.  142. 

Stock-Growers'  Bank  v.  Newton.  13  C.  245.  22 
P.  444. 

Action.  23,  27.  Appeal  and  Error.  450. 
Execution.  9.  Fraudulent  Conyey- 
ances,  4,  5.  17.  Pleading.  125.  Quiet- 
ing Title.  5,  14. 

Stocking  y.  Morey,  14  C.  317.  23  P.  343. 
Exceptions^  Bill  of.  11.    New  Trial.  30. 

Stockman  y.  Leddy,  55  C.  24.  129  P.  220. 

Constitutional  Law.  27.  35.  States,  35. 
Waters.  10. 

Stocknan  y.  Brooks,  17  C.  248,  29  P.  746. 
Mandamus,  17,  41.    Records,  6.    Statutes, 

Stoddard  y.  Benton,  6  C.  508. 

Assignments,  12.  14,  17,  37.  38.  Coun- 
ties, 69.  70,  98,  106.  Judgment,  253. 
Mandamus,  35. 

Stone  y.  O'Brien,  7  C.  458,  4  P.  792. 
Eyidence.  99.    Repleyln,  9. 


Stone  y.  Victor  Electric  Co.,  36  C.  370,  85  P. 
327. 

Appeal  and  Error.  295.  439.  Corpora- 
tions, 253,  258.  Depositions,  21.  Sales, 
55. 

Stoors  y.  City  of  D«iyer,  19  A.  169,  73  P. 
1094. 

Denyer.  66.  Municipal  Corporations.  253. 

Stough  y.  Reeyes.  42  C.  432.  95  P.  968. 

Appeal  and  Error.  236.  320.  323.  366. 
Taxation.  67.  129.  202. 

Stout.  Ex  parte.  6  C.  509. 

Constitutional  Law.  81.    Courts,  103. 

Stout  y.  Gully.  13  C.  604,  22  P.  954. 
Bona  Fide  Purchaser.  8. 

Stoyell  y.  Alert  Gold  Min.  Co..  38  C.  80,  87  P. 
1071. 

Appeal  and  Error,  22.  C<Mi>orations,  207. 
Eyidence,  167.    Repleyln,  4,  22,  24. 

Straat  y.  Blanchard,  14  C.  445,  24  P.  661. 
Appeal  and  Error,  153,  332. 

Strahl  y.  Smith,  30  C.  392,  70  P.  677. 
Estoppel,  42.    Mortgages,  68. 

Straight  y.  McKay,  15  A.  60,  60  P.  1106. 
Husband  and  Wife,  5. 

Stramann  y.  Scheeren,  7  A.  1,  42  P.  191. 

Fraudulent  Conyeyances,  15,  18.  Hus- 
band and  Wife,  4,  14. 

Strang  y.  Murphy.  1  A.  357.  29  P.  298. 

Partnership,  56.  Set-Oft  and  Counter- 
claim, 16. 

Strang  y.  Osborne,  42  C.  187,  94  P.  320. 
Joint-Stock  Companies,  1. 

Strassheim  y.  Ccrfe,  14  A.  164,  69  P.  479. 
Appeal  and  Errw,  80,  253,  294.  403. 

Stratton  y.  Murray,  25  A.  395,  138  P.  1015. 

Ejectment.  20,  26.  Mortgages,  74,  76. 
Trial.  36. 

Strattcm  y.  People,  5  C.  276. 
Jury.  13,  22,  28. 

Stratt<m  y.  Union  Pac.  R.  Ca,  7  A.  126,  42  P. 
602. 

Railroads,  90.    Trial,  69. 

Stratton  Cripple  Creek  Min.  ft  Deyelopment 
Co.  y.  ElUwm,  42  C.  498,  94  P.  303. 

Appeal  and  Error.  55,  434.  439,  479.  Mas- 
ter and  Seryant.  89,  95,  97,  103.  104. 
Negligence,  46.  Remoyal  of  Causes. 
12.    Trial,  123,  124,  143. 
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Stratton's  Estate  y.  Finnerty»  67  G.  413,  140 
P.  796. 

Appeal  and  Error,  458.  Executors  and 
Administrators,  48. 

Stratton's  Independence  y.  Midland  Terminal 
R.  Co..  32  C.  493,  77  P.  247. 

Appeal  and  Error,  50,  134,  226.  Courts, 
133.    RaUroads,  11. 

Stratton's  Independence  r.  Stark,  20  A.  452, 
79  P.  745. 

Pleading,  215. 

Stratton's  Independence  v.  Sterrett,  51  C. 
17,  117  P.  351. 

Appeal  and  Error,  186.  Master  and  Serv- 
ant, 88.  Removal  of  Causes,  10,  11, 15, 
16.    Torts,  6. 

Strauss  v.  Brier,  57  C.  65,  140  P.  183. 
Patents,  6. 

Strauss  v.  Phenix  Ins.  Co.,  9  A.  386,  48  P.  822. 

Contracts,  88.  Evidence,  135.  Insurance, 
46,  98.    Trial,  122,  143. 

Street  y.  Sederburg,  41  C.  128,  92  P.  29. 

Appeal  and  Error,  252.  Chattel  Mort- 
gages, 13,  14,  97.  Pleading,  10.  Re- 
plevin, 18,  19. 

Streeter  v.  Marshall  SUver  Mining  Co.,  4  C. 
535. 

Appeal  and  Error,  386,  531.  Appearance, 
10.  Damages,  3.  Injunction,  50.  Judg- 
ment, 33. 

Strepey  v.  Stark,  7  C.  614,  5  P.  111. 

Ejectment,  4.  Mines  and  Minerals,  13, 
21,  63.  68,  69.    Trial,  149. 

Strickler  v.  Colorado  Springs,  16  C.  61,  26  P. 
313. 

Constitutional  Law,  24.  Waters,  38,  66, 
97,  327,  408. 

Strousse  v.  Bank  of  Clear  Creek  County,  9  A. 
478,  49  P.  260. 

Courts.  17.  Equity,  10.  Landlord  and 
Tenant,  45. 

Struby-Estabrook  Mercantile  Co.  y.  Davis,  18 
C.  93,  31  P.  495. 

Corporations,  26.    Public  Lands.  66,  81. 

Struby-Estabrook  Mercantile  Co.  v.  Kyes,  9 
A.  190,  48  P.  663. 

Malicious  Prosecution,  2.  3,  6.  13. 

Stuart  v.  County  Com'rs  of  Jefferson  County. 
25  A.  568.  139  P.  577. 

Appeal  and  Error,  546.  Corporations. 
69.  Municipal  Corporations.  298.  Par- 
ties. 36.  Pleading.  124.  126,  137,  268. 
Waters,  154,  254. 


Stuart  y.  Nance,  28  C.  194,  63  P.  323. 

Appropriation.  13.    Mandamus.  48.  Pow- 
ers. 8.    States,  36,  38,  41,  42,  44. 

Stuart  &  Co.  v.  Asher,  15  A.  403,  62  P.  1051. 

Appeal  and  Error,  445.    Bills  and  Notes, 
106.    Evidence,  185. 

Stubbs  v.  McGillis,  44  C.  138,  96  P.  1005. 

Appearance,  2.     Judgment,  13,  78,  125, 
131,  136,  166.    Process,  44. 

Stubbs  v.  Montezuma  Lumber  Co.,  45  C.  219, 
100  P.  433. 


Account,  Action  on,  7. 
ror,  462. 


Appeal  and  Er- 


Stubbs  y.  People,  40  C.  414.  90  P.  1114. 

Appeal  and  Error.  275.  Commerce,  2.  5. 
Constitutional  Law,  48. 

StumpfP  v.  People.  51  C.  202,  117  P.  134. 
False  Pretenses,  2,  4. 

Stuyvesant  v.  Western  Mortgage  &  Invest- 
ment  Co.,  22  C.  28,  43  P.  144. 

Attachment,  3.  Corporations,  21.  Deeds, 
28.  Estoppel.  48.  Mortgages,  44,  81. 
Vendor  and  Purchaser,  9.  33. 

Substitute  for  Senate  Bill  No.  83.  In  re. 
(See  Constitutionality  of  Substitute  for 
Senate  Bill  No.  83.) 

Suffolk  Gold  Mining  &  Milling  Co.  v.  San 
Miguel  Consol.  Mining  &  Milling  Co.,  9  A. 
407,  48  P.  828. 

Maxims,  1.    Waters,  67,  402. 

Sugar  City  v.  Board  of  Com'rs  of  Crowley 
County,  57  C.  432.  140  P.  809. 

(See  Town  of  Sugar  City  v.  Board  of 
Com'rs  of  Crowley  County.) 

Sullivan  v.  Clements.  1  C.  261. 
Trespass,  5,  9. 

Sullivan  v.  Collins,  20  C.  528,  39  P.  334. 

Adverse  Possession,  14.  Evidence,  152. 
Taxation,  176. 

Sullivan  V.  Erie,  8  A.  1,  44  P.  948. 
Executors  and  Administrators,  51. 

Sullivan  V.  German  Nat  Bank,  18  A.  99,  70 
P.  162. 

Bills  and  Notes.  45.  50.  53.    Evidence.  83. 

Sullivan  v.  Hense.  2  C.  424. 

Deeds.  52.  Evidence.  8,  130.  Mines  and 
Minerals.  16.  46.  225,  227,  242. 

Sullivan  V.  Leadville,  11  C.  483,  18  P.  786. 
Municipal  Corporations,  46.  82. 

Sullivan  v.  Leer.  2  A.  141.  29  P.  817. 

Brokers,  4.    Specific  Performance,  2,  20. 
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SttUiYan  r.  People,  6  A.  458,  41  P.  840. 

Criminal  Law,  83.    Indictment  and  In- 
formation,  28.    Larceny,  6. 

SulliTan  y.  People,  le  A.  803,  64  R  1049. 
Clerks  of  Court,  3. 

SuUiTan  y.  Sharp,  33  C.  846,  80  P.  1064. 
Mines  and  Minerals,  34,  66. 

SolUyan  y.  SheeU,  22  a  163,  43  P.  1012. 
Bxecntors  and  Administrators,  36,  38. 

Summerhays  y.  Kansas  Pacific  Ry.  Ca,  2  C. 
484. 

Byidence,  28.    Master  and  Senrant,  48, 
65. 

Summit  County  y.  (See  Board  of  Com'rs  of 
Summit  County  y.) 

Sumpter  Gold  Min.  Co.  y.  Browder,  31  C.  269, 
73  P.  38. 

Deeds,   33.     Mines  and  Minerals,   248. 
Vendor  and  Purchaser,  8. 

Sun  Fire  OiDce  y.  Wich,  6  A.  103,  39  P.  587. 

Assignments,    23.      Insurance,    39,    95. 
Trial.  69. 

Sun  Ins.  Office  of  Lcmdon  y.  Heiderer,  44  C. 
293,  99  P.  39. 


Appeal  and  Error,  66. 
Pleading,  187. 


Insurance,  82, 


Supply  Ditch  Co.  y.  BUiott,  10  C.  327,  16  P. 
691. 


Corporations,  43,  54,  59,  69. 
147.    Tender,  9. 


Pleading,  4, 


Supreme  Lodge,  Knights  of  Honor  y.  Dayls, 
26  C.  252,  58  P.  595. 

Insurance,  100,  110,  129. 

Supreme  Lodge  of  Knights  of  Honor  y.  WoU* 
schlager,  22  C.  213,  44  P.  598. 

(See  Knights  of  Honor  y.  WoUschlager.) 

Sussex  Nat  Bank  of  Newton  y.  Adams,  25 
A.  414,  138  P.  1196. 

Appeal  and  Error,  544. 

Sutton  y.  Dana,  15  C.  98,  25  P.  90. 

Fraudulent  (^nyeyances,  9, 17,  32.  Trial, 
90.    Troyer  and  Conyersion,  20,  21. 

Sutton  y.  Jones,  9  A.  36,  47  P.  400. 
Appeal  and  Error,  47,  338. 

Sweeney,  In  re,  26  C.  451,  58  P.  1116. 
(See  Morgan,  In  re.) 

Sweeney  y.  Coe,  12  C.  485,  21  P.  705. 

Fraudulent  Conyeyances,  23.   New  Trial, 
6. 


Sweet  y.  Webber,  7  C.  443,  4  P.  762. 

Mines  and  Minerals,  50,  70,  129,  147. 

Sweetland  y.  Atchison,  T.  4k  S.  F.  R.  Ca,  22 
C.  220,  43  P.  1006. 

Animals,  13. 

Sweetman  y.  Co(^»er  it  Mulyane, 
P.  925. 


Animals,  8.    Fences,  3. 


A.  6,  76 
Trespass,  2. 


Swem  y.  Green,  9  C.  358,  12  P.  202. 

Accord  and  Satisfaction,  2.  Appeal  and 
Error,  230.  Compromise  and  Settle- 
ment, 8.    Exceptions,  Bill  ot  21. 

Swem  y.  Newell,  19  C.  397,  36  P.  784. 

Pajrment,  13.  Principal  and  Surety,  41. 
Process,  8. 

Swenson  y.  Oirard  Fire  ft  Bfarine  Ins.  Ca,  4 
C.  476. 

Appeal  and  Error,  12,  140,  143,  163,  376. 

Swink  y.  Bohn,  6  A.  517,  41  P.  838. 
Eyidence,  41,  81.    Jury,  32. 

SwofFord  Bros.  Dry-Goods  (3o.  y.  Liyingston, 
16  A.  257,  65  P.  413. 

Appeal  and  Error,  558,  559. 

Sykes  y.  Kruse,  49  C.  660,  118  P.  1013. 

Appeal  and  Error,  75,  350.  Bills  and 
Notes,  1.  98,  113,  131.  Pleading,  139, 
140,  145,  227.  Set-OfT  and  (Counter- 
claim, 10.    Trusts,  27. 

Sylph  Mining  ft  Milling  Co.  y.  WiUiams,  4  A. 
345,  36  P.  80. 

Process,  27,  28. 

Sylyester  y.  Blaney,  12  C.  206,  20  P.  621. 
Appeal  and  Error,  482. 

Sylyester  y.  Craig,  18  C.  44,  81  P.  887. 

Pleading,  280.  Troyer  and  Ck)nyer8ion, 
18,  20,  21. 

Sylyester  y.  Jerome,  19  C.  128,  34  P.  760. 

Equity,  13.  Injunction.  8, 11,  38.  Plead- 
ing, 193.    Trial.  52.    Waters,  382,  383. 

Sylyester  y.  J.  I.  C^ase  Threshing  Mach.  Co., 
21  A.  464,  122  P.  62. 

Judgment,  204. 

Sylyis  y.  Sylvis,  11  C.  319,  17  P.  912. 

Appeal  and  Error,  75.  Diycn^ce,  -3,  20. 
Judgment,  279.  Pleading,  26,  86,  106. 
Reference,  10. 

Symes  y.  Charpiot,  17  A.  463,  69  P.  311. 

Abatement  and  Reyiyal,  14,  16.  Judg- 
ment, 135,  18L 
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Symes  v.  People  for  Use  of  Charpiot,  17  A. 
466,  69  P.  312. 

Abatement  and  Revival,  14.  Judgment, 
180,  271. 

Symes  Investing  Co.  v.  Wheelock,  56  C.  459, 
186  P.  65. 

Landlord  and  Tenant,  22,  40. 
T 

Tabor  v.  Armstrong,  9  C.  285,  12  P.  157. 

Mechanics'  Liens,  25,  40,  44.  Words  and 
Phrases. 

Tabor  v.  Bank  of  Leadville,  85  C.  1,  83  P. 
1060. 

Corporations,  186,  187.  Garnishment,  2, 
16,  18.  Judgment,  26,  181.  Receivers, 
88. 

Tabor  v.  Clark,  15  C.  434,  25  P.  181. 

Appeal  and  Error,  252.    Injunction,  51. 

Tabor  v.  Goss  &  Phillips  Manufg  Co.,  11  C. 
419,  18  P.  537. 


Appeal  and  Error,  279. 
115,  118,  120,  163,  255. 
89.    Process,  8,  32. 


Corporations, 
Insurance,  87, 


Tabor  v.  Miles,  5  A.  127,  38  P.  64. 

Appeal  and  Error,  179,  376.  Bills  and 
Notes,  64. 

Tabor  v.  Mullin,  37  C.  399,  86  P.  1007. 
Banks  and  Banking,  16,  69. 

Tabor  v.  Salisbury,  3  A.  335,  33  P.  190. 
Animals,  2. 

Tabor  v.  Sampson,  7  C.  426,  4  P.  46. 
Chattel  Mortgages,  13,  14. 

Tabor  v.  Sullivan,  12  C.  136,  20  P.  437. 

Equity,  40.  Tenancy  in  Common,  5. 
Vendor  and  Purchaser,  37,  38,  42.  Wit- 
nesses, 59. 

Tabor  Mines  &  Mills  Co.  v.  Newell,  18  A.  620, 
72  P.  804. 

Accord  and  Satisfaction,  1. 

Tabor-Pierce   Lumber   Co.   v.   International 
Trust  Co.,  19  A.  108,  75  P.  150. 

Mechanics'  Liens,  16,  29,  33,  35. 

Taggart  v.  Pugel,  46  C.  401,  106  P.  1090. 
Appeal  and  Error,  573. 

Talcott  V.  Delta  County  Land  ft  Cattle  Co., 
19  A.  11,  73  P.  256. 

Appeal  and  Error,  545. 

Talcott  V.  Mastin,  20  A.  488,  79  P.  973. 

Appeal  and  Error,  448.  Brokers,  16,  18, 
23.    Waters,  19. 


.  Talpey  v.  Doane,  2  C.  298. 

Appeal  and  Error,  149.    Costs,  42. 

Talpey  v.  Doane,  3  C.  22. 

Attachment,  33.  Judgment,  43.  Venue, 
11. 

Tameling  v.  United  States  Freehold  Iiand  ft 
Emigration  Co.,  2  C.  411. 

Public  Lands,  14. 

Taney  v.  O'ConnelL 

(See  O'Connell  v.  Taney.) 

Tangeman  v.  Board  of  Aldermen,  51  C.  208, 
117  P.  145. 

Municipal  Corporations,  70.  Words  and 
Phrases. 

Tangeman  v.  Coates. 

(See  Tangeman  v.  Board  of  Aldermen.) 

Tannatt  v.  Rocky  Mountain  National  Bank, 
1  C.  278. 

Principal  and  Agent,  44. 

Tanner  v.  Harper,  32  C.  156,  76  P.  404. 

Appeal  and  Error,  82,  83,  415,  437,  457. 
460,  472,  478,  498,  499.  Master  and 
Servant,  57,  98,  107.  Pleading,  182. 
Trial,  129,  140.    Witnesses,  42. 

Tanner  v.  Hyde,  2  A.  443,  31  P.  344. 
Partnership,  38,  62. 

Tanner  v.  Townsend,  4  A.  543,  36  P.  908. 
Appeal  and  Error,  406. 

Tanner  v.  Treasury  Tunnel  Mining  ft  Reduo- 
Uon  Co.,  35  C.  593,  83  P.  464. 

Eminent  Domain,  1,  6,  8. 

Tanquary  v.  Bashor,  42  C.  231,  94  P.  22. 
Appeal  and  Error,  303,  559,  563,  575. 

Tanquary  v.  Howard,  35  C.  125,  83  P.  647. 
Appeal  and  Error,  50,  136,  157,  324. 

Tanquary  v.  People,  25  A.  531,  139  P.  1118. 

Bail,  1,  4,  8,  11, 16.  Estoppel,  21.  Stipu- 
lations, 3. 

Tarablno  v.  Nicoli,  5  A.  546,  39  P.  362. 

Action,  29.  Appeal  and  Error.  216.  Part^ 
nership,  76,  84,  87.    Pleading,  59. 

Tarbell  v.  Tarbell,  48  C.  71,  108  P.  976. 
Appeal  and  Error,  427,  437,  454. 

Tate  V.  Holly,  21  A.  451,  122  P.  58. 
Appeal  and  Error,  156. 

Tate  V.  Holly,  25  A.  218,  138  P.  64. 

Appeal  and  Error,  91,  437,  448,  468.  Ex- 
ceptions, Bill  of,  11. 
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Tate  V.  People,  26  C.  336,  63  P.  1050. 
Criminal  Law,  303. 

Tate  V.  People,  6  A.  202,  40  P.  471. 

Assignments,  37.  Bonds,  13.  Coroners, 
3.  Garnishment,  13.  Sheriffs  and  Con- 
stables,  22, 

Taub  v.  McClelland-Colt  Commission  Ca,  10 
A.  1»0.  61  P.  168. 

Action,  29.  Assignments  for  Benefit  of 
Creditors,  46.  Judgment,  190,  229. 
Sales,  12. 

Taub  v.  Swofford  Bros.  Dry  Goods  Co.,  8  A. 
213,  46  P.  513. 

Fraudulent  Conyeyances,  1. 

Taughenbaugh  y.  aark,  6  A.  235,  40  P.  153. 
Waters,  66,  60,  61,  85. 

Taxation  of  Mining  Claims,  In  re— House 
BUI  and  Senate  Bills,  9  C.  636,  21  P.  476, 

Taxation,  62,  60. 


Taxaticm  of  Patented  Mining  Lands,  In 
House  Resolution,  9  C.  622,  21  P.  47L 

Taxation,  36. 


Taylor  v.  Bamett,  39  C.  469,  90  P.  74. 

Appeal  and  Error,  91,  93,  95,  120,  435. 
Trtal,  128. 

Taylor  y.  Blyth,  9  A.  81,  47  P.  662. 
Sheriffs  and  Constables,  46,  50. 

Taylor  v.  Buckley,  3  A.  79,  33  P.  74. 

Appeal  and  Error,  268,  437.  Attachment, 
73. 

Taylor  v.  Colorado  Iron  Works,  27  C.  810,  61 
P.  233. 

Appeal  and  Error,  13. 

Taylor  v.  Colorado  Iron  Works,  29  C.  372,  68 
P.  218. 

Appeal  and  Error,  4,  143. 

Taylor  v.  Colorado  Iron  Works,  33  C.  179.  80 
P.  129. 

Appeal  and  Error,  3,  5,  10,  86,  41,  278, 
290,  372,  507,  544. 

Taylor  v.  Derry,  4  A.  109,  35  P.  60. 

Appeal  and  Error,  64.  Dismissal  and 
Nonsuit,  16.  Exceptions,  Bill  of,  14, 
17.     Notice,  4. 

Taylor  v.  Ingersoll,  18  A.  272,  71  P.  398. 
Chattel  Mortgages,  74.    Contracts,  106. 

Taylor  v.  Insley.  7  A.  175,  42  P.  1046. 

Frauds,  Statute  of,  2.  Names,  2.  Plead- 
ing, 73. 


Taylor  v.  Kelleher,  43  C.  424,  97  P.  253. 
Counties,  22.   Payment,  20. 

Taylor  v.  McLaughlin,  2  C.  12. 
Maxims,  1.    Pleading,  283. 

Taylor  v.  McLaughlin,  2  C.  376. 
Judgment,  31. 

Taylor  v.  MarshaU,  56  C.  214,  138  P.  25. 
Executors  and  Administrators,  44. 

Taylor  v.  Parenteau,  23  a  368,  48  P.  605. 

Mines  and  Minerals,  47,  50,  51,  76.  TriaL 
142,  164,  191. 

Taylor  v.  People,  21  C.  426,  42  P.  662. 

Criminal  Law,  248.    Homicide,  62,  109. 
Witnesses,  75. 

Taylor  y.  Randall,  3  C.  399. 

Appeal  and  Error,  110,  126.  Trial,  134. 

Taylor  y.  Taylor,  7  A.  649,  44  P.  676. 
Diyorce,  42,  43. 

Taylor  y.  Taylor,  10  A.  303,  50  P.  1049. 
Marriage,  1,  4,  5. 

Taylor  y.  Thomas,  31  C.  15,  71  P.  381. 

Accounting,  Acticm  for,  4.     Mines  and 
Minerals,  277. 

Taylor  y.  Wallace,  20  C.  211,  37  P.  963. 
Coyenants,  16,  18. 

Taylor  y.  Williams,  2  A.  559,  31  P.  604. 
Vendor  and  Purchaser,  25. 

Tebbetts  y.  People  ex  rel.  Sprague,  31  C  461. 
73  P.  869. 

Contempt,  6,  15,  38.    Injunction,  22,  42. 

Tebow  y.  Teller,  24  A.  239,  133  P.  421. 
Ejectment,  18. 

Tegeler  y.  Schneider,  49  C.  574,  114  P.  288. 

Contempt,  15.  Eminent  Domain,  70. 
Injunction,  42.    Waters,  147. 

Teller  y.  Ferguson,  24  C.  432,  61  P.  429. 

Account  Stated,  1.  Contracts,  181.  Dep- 
ositions. 24.  Eyidence,  47,  97.  Trial, 
10.     Witnesses,  48. 

Teller  v.  Hartman,  16  C.  447,  27  P.  947. 

Appeal  and  Error,  133,  456,  523.  Ptnt- 
nership,  4.    Pleading,  244. 


TeUer  v.  Hill,  18  A.  509,  72  P.  81L 

Attorney  and   Client,   101,   102. 
ment,  249.    Trusts,  24. 

Teller  v.  People,  7  C.  451,  4  P.  48. 
Contempt,  38. 


Judg- 
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Teller  v.  Sievers,  20  A.  109,  77  P.  261. 

Dismissal  and  Nonsuit,  9.  Eminent  Do- 
main, 46,  71. 

Teller  County  v.  (See  under  Board  of  Com'rs 
of  Teller  County  v.) 

Teller  County  v.  Acorn  Min.  Co.,  23  A.  407, 
130  P.  74. 
Appeal  and  Error,  518.    Taxation,  118. 

Telluride  v.   (See  under  City  of  Telluride  v.) 

Temple  v.  Magruder,  36  C.  390,  85  P.  832. 
Evidence,  141.    Witnesses,  22. 

Temple  v.  Teller  Lumber  Co.,  46  C.  497,  106 
P.  8. 

Appeal  and  Error,  67,  480,  486.  New 
Trial,  25.  Novation,  3,  4.  Parties, 
10. 

Templln  v.  Hobson,  10  A.  525,  51  P.  1019. 
Contracts,  33. 

Tennis  v.  Barnes.  11  A.  196,  52  P.  1038. 
Pleading,  88.    Powers,  8. 

Terpening  v.  Holton.  9  C,  306,  12  P.  189. 
Constitutional  Law,  34.    Evidence,  70,  81. 
Reference,  4,  8,  15. 

Terry  v.  Gibson,  23  A.  273,  128  P.  1127. 

Adverse  Possession,  15,  24.  Evidence, 
137.  Judgment,  279.  Quieting  Title, 
16.    Taxation.  195,  199. 

Terry  v.  WHght,  9  A.  11,  47  P.  905. 

Contempt,  19,  38.  Courts,  80.  Judges, 
18. 

Tew  V.  Powar,  37  C.  292,  86  P.  342. 

Appeal  and  Error,  79,  372.  Waters,  143, 
166. 

Thackaray  v.  Hanson,  1  C.  366. 

Bills  and  Notes,  45,  128.  Continuance, 
14.    Pleading,  199. 

Thalhelmer  v.  Crow,  13  C.  397.  22  P.  779. 
Appeal   and   Error.   159,  558,  571,   573. 
Evidence.  72.    Pleading,  259,  277. 

Thatcher  v.  Crisman.  6  A.  49,  39  P.  887. 
Covenants,   19.     Evidence,   146.     High- 
ways, 4,  7. 

Thatcher  v.  Kaucher,  2  C.  698. 

Appeal  and  Error.  479,  480.  Evidence. 
192.  Principal  and  Agent,  35,  42. 
Trial.  122. 

Thatcher  v.  Rockwell,  4  C.  375. 

Bankruptcy,  2.  25.  Estoppel.  45.  Frauds, 
Statute  of,  2.  Judgment,  263,  Puis 
Darrien  Continuance,  1.  Set-Cff  and 
Counterclaim,  15,  16.    Trial,  142. 


Thatcher  v.  Salomon.  16  A.  150,  64  P.  368. 
Corporations,  158,  164,  167. 

Thatcher  v.  Thatcher,  17  C.  404,  29  P.  800. 
Descent  and  Distribution,  4. 

Thatcher  v.  Valentine.  22  C.  201,  43  P.  1031. 

Assignments  for  Benefit  of  Creditors,  18, 
35,  36.     Courts,  203,  204. 

Thomas,  In  re,  16  C.  441,  27  P.  707. 

Attorney  and  Client.  3.  Husband  and 
Wife,  16.  Officers,  1,  5.  Statutes,  111, 
124.    Words  and  Phrases. 

Thomas  v.  Beattie,  42  C.  235,  93  P.  1093. 
Appeal  and  Error,  139,  173.    Courts,  124. 

Thomas  v.  Carey,  26  C.  485,  58  P.  1093. 

Appeal  and  Error.  492.  Evidence.  92. 
Limitation  of  Actions.  43,  45,  67,  68. 
Trial,  39,  103,  112.  Work  and  Labor, 
8,  9. 

Thomas  v.  Chisholm,  13  C.  105,  21  P.  1019. 
Mines  and  Minerals,  11,  202,  205. 

Thomas  v.  Colorado  Nat.  Bank,  11  C.  511, 
19  P.  501. 

Process,  32.     Venue,  5. 

Thomas  v.  Grand  Junction,  13  A.  80,  56  P. 
665. 

Municipal  Corporations,  50.  277,  279. 
Statutes,  109.    Waters,  412. 

Thomas  v.  Guiraud.  6  C.  530. 
Waters,  21,  53,  54,  71. 

Thomas  v.  Mackey,  3  C.  390. 

Fraud,  22.  Fraudulent  Conveyances,  3. 
Pleading,  249.    Trial,  24. 

Thomas  v.  People,  14  C.  254,  23  P.  326. 
Contempt,  23. 

Thomas  v.  People.  2  A.  513,  31  P.  349. 
Negligence,  65. 

Thomas  v.  Ray,  48  C.  423,  110  P.  77. 

Evidence,  90.  Pleading.  69.  92.  214.  219. 
Replevin,  22. 

Thomas  v.  Thomas.  10  A.  170,  50  P.  211. 
Appeal  and  Error,  22. 

Thomas  v.  Wason,  8  A.  452,  46  P.  1079. 

Injunction,  48.  Principal  and  Surety, 
23.  24. 

Thomas'  Estate.  In  re,  26  C.  110,  56  P.  907. 

Appeal  and  Error,  69.  73.  85.  485,  487. 
Evidence,  48.  Insane  Persons,  8,  9, 
10.     Interest,  26. 
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ThcMnpsQii  v.  Commercial  Union  Assur.  Co. 
of  London,  England,  20  A.  S81,  78  P.  1073. 

Appeal  and  Error,  382.  Corporations,  21, 
183.  Evidence,  54.  Principal  and 
Surety,  24,  38. 

Thompson  v.  Crescent  Mill  ft  Elevator  Co., 
47  C.  4,  106  P.  880. 

Judgment,  60. 

Thompson  v.  Crocker,  18  C.  328,  32  P.  831. 
Courts,  102.    Judgment,  18,  21,  167. 

Thompson  y.  De  Weese-Dye  Ditch  A  Reser- 
voir Co.,  26  C.  243,  53  P.  607. 

Appeal  and  Error,  216.  Eminent  Do- 
main, 53,  65,  67. 

Thompson  v.  Gregor,  11  C.  631,  19  P.  461. 
Depositions,  19,  20.    Trial,  168. 

Thompson  v.  People,  26  C.  496,  59  P.  51. 

Criminal  Law,  193.  Jury,  16.  Perjury, 
1,  4,  5,  8. 


Thompson  v.  People, 
Bail,  19. 


A  204,  128  P.  863. 


Thompson  v.  White,  25  C.  226,  54  P.  718. 

Appearance,  4.  Attachment,  41,  59.  Ex- 
ecutors and  Administrators,  34.  Part- 
nership, 75.    Pleading,  116. 

Thompson  Grocery  Co.  v.  Phillips. 

(See  John  Thompson  Grocery  Co.  v. 
Phillips,  22  A.  428,  126  P.  563.) 

Thome  v.  Omauer,  6  C.  89. 

Appeal  and  Error,  9.    Courts,  131. 

Thome  v.  Omauer,  8  C.  353,  8  P.  568. 

Justices  of  the  Peace,  33.    Pleading,  240. 

Thome  v.  Schumaker  Piano  Co.,  3  A.  183,  32 
P.  721. 

Appeal  and  Error,  437. 

Thoroell  v.  People,  11  C.  305,  17  P.  904. 

Criminal  Law,  263.  Embezzlement,  7. 
Indictment  and  Information,  2. 

Thomily  v.  Pierce,  10  C.  250,  15  P.  336. 

Exceptions,  Bill  of,  24.  Justices  of  the 
Peace,  56. 

Thmsh  V.  People,  53  C.  544,  127  P.  937. 

Denver,  15,  28.  Justices  of  the  Peace, 
1. 

Thum  V.  Rhodes,  12  A.  245,  55  P.  264. 
Landlord  and  Tenant,  30,  81. 

Thunborg  v.  Pueblo,  45  C.  337,  101  P.  399. 

Appeal  and  Error,  295,  495.  Municipal 
Corporations,  234,  247,  248,  260. 


Thunborg  v.  Pueblo,  18  A.  80,  70  P.  148. 
Municipal  Corporations,  234,  260. 

Tlbbetts  V.  Terrill,  44  C.  94,  96  P.  978,  104 
P.  605. 

Attorney  and  Client,  67.  Fraudulent 
Conveyances,  7,  54,  55.  Homestead, 
6,  7.    Notice,  3. 

Tiemey  v.  CampbeU,  7  A.  299,  44  P.  948. 
Appeal  and  Error,  2,  26,  140,  153. 

Tiemey  v.  Whiting,  2  C.  620. 

Covenants,  12,  13,  14,  17.  Descent  and 
Distribution,  8.  Dower,  2.  Executors 
and  Administrators,  62. 

Tiffany  v.  Morrison,  3  C.  43. 
Bankruptcy,  15. 

Tiger  v.  Lincoln,  1  C.  394. 

Abatement  and  Revival,  7.  Appeal  and 
Error,.  433,  542.  Novation,  3.  Release, 
1.    Sales,  13,  67. 

Tilley  v.  Montelius  Piano  Co.,  15  A.  204,  61 
P.- 483. 

Appeal  and  Error,  463.  Contracts,  138, 
140.    Sales,  27,  86,  88,  89.    Trial,  148. 

TUtcMi  V.  Cofleld,  2  C.  392. 

Attachment,  46,  56.  Equity,  4, 11.  Judg- 
ment, 264.  Lis  Pendens,  8.  Maxims, 
1.    Powers,  5. 

Tilton  V.  Larimer  County  Agricultural  A  Me- 
chanical Ass'n,  6  C.  288. 

Certiorari,  24. 

Timerman  v.  South  Denver  Real  Estate  Co, 
20  C.  147,  36  P.  901. 

Courts,  120,  139. 

Tinsley  v.  Atlantic  Mines  Co., 
P.  12. 

Mortgages,  91. 


A.  61,  77 


Titus  V.  Bemard,  20  A.  104,  77  P.  266. 

Appeal  and  Error,  492.    Executors  and 
Administrators,  70.    Trial,  63. 

Tobler  v.  Nevitt,  45  C.  231,  100  P.  416. 
Attorney  and  Client,  55. 

Todd  V.  De  La  Mott.  9  C.  222,  11  P.  90. 

Appeal  and  Error,  19,  48.    Appearance, 

8. 

Todd  V.  Demeree,  16  C.  88,  24  P.  563. 
Appeal  and  Error,  495.    Trial,  158. 

Todd  V.  Rennick,  13  C.  646,  22  P.  898. 
Wills,  25. 

Todd  V.  Simonton,  1  C.  54. 
Vendor  and  Purchaser,  54. 
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Todd  ▼.  Stewart,  14  C.  286,  23  P.  426. 
Elections,  67,  60. 

Toennlges  ▼.  Drake,  7  C.  471,  4  P.  790. 
Process,  14. 

Toll  ▼.  Ck>bl)e7,  22  A.  244,  124  P.  357. 

Appeal  and  Error,  465.  Attachment,  21, 
66.  Banks  and  Banking,  3.  Corpora- 
tions, lis.  Judgment,  86.  Parties, 
21, 

Tolles  ▼.  Spencer,  18  A  294,  71  P.  897. 
Appeal  and  Error,  22. 

Tolles  ▼.  Spencer,  18  A.  296,  71  P.  398. 

(See  Tolles  y.  Spencer,  18  A.  294,  71  P. 
397.) 

Tollifson  v.  People,  49  C.  219,  112  P.  794. 

Appeal  and  Error,  282.  Burglary,  2. 
Criminal  Law,  89,  90,  91,  99,  196,  266, 
284,  297.    Larceny,  6. 

Tomboy  Gold  Mines  Co.  y.  District  Court  of 
Arapahoe  County,  23  C.  441,  48  P.  637. 

Judgment,  4.    Prohibition,  2. 

Tomboy  Gold  Mines  Co.  y.  Qreen,  11  A.  447. 
63  P.  846. 

Alteration  of  Instruments,  8.  Appeal 
and  Error,  469.  Parties,  22,  24. 
Pleading,  166.     Pledges,  6,  12. 

Toothaker  y.  Boulder,  13  C.  219,  22  P.  468. 

Action,  21.  Limitation  of  Actions,  10, 
42,  62.  Municipal  Corporations,  287. 
Pleading,  126,  271. 

Tootle  V.  Cook,  4  A.  Ill,  36  P.  193. 

Banks  and  Banking,  46.  Judgment,  82. 
Partnership,  78.  Principal  and  Agent, 
80,  73. 

Torbert  y.  Montague,  38  C.  326,  87  P.  1146. 
Bills  and  Notes,  99.    Byidence,  169,  160. 

Torbit  y.  Heath,  11  A.  492,  63  P.  616. 

Banks  and  Banking,  46.  Limitation  of 
Actions,  48.    Principal  and  Agent,  36. 

Torris  y.  Pe<H?le,  19  C.  438,  36  P.  163. 

Appeal  and  Error,  86.  Criminal  Law, 
80.    Witnesses,  61. 

Tourtelotte  y.  Brown,  1  A.  408,  29  P.  130. 

Appeal  and  Error,  603.  Bills  and  Notes, 
94,  96,  166,  169,  163,  174.  Witnesses, 
46. 

Tourtelotte  v.  Brown,  4  A  377,  86  P.  78. 

Appeal  and  Error,  481.  Fraud,  28.  Trial, 
22.     Witnesses,  47,  62. 

Tourtelotte  v.  Brown,  18  A.  336,  71  P.  638. 

Appeal  and  Error,  294,  478.  Bills  and 
Notes,  167.  Forgery,  7.  Witnesses, 
28,  67. 


Towers  y.  Balfe,  63  C.  246,  126  P.  637. 
Appeal  and  Error,  544.    Deeds,  29. 

Town  of  Aspen  y.  Aspen  Town  ft  Land  Co., 
10  C.  191,  15  P.  794,  16  P.  160. 

Mandamus,  39.  Public  Lands,  22,  30, 
85,  62,  68. 

Town  of  Aspen  v.  Rucker,  10  C.  184,  15  P. 
791. 

Public  Lands,  21,  24,  29,  30,  35,  47. 

Town  of  Colorado  City  y.  Liafe,  28  C.  468, 

66  P.  630. 

Appeal  and  Error,  128,  262,  439.  Dam- 
ages, 66.  Master  and  Seryant,  45,  82, 
88,  94.  Municipal  Corporations,  227. 
New  Trial,  41.    Release,  5. 

Town  of  Colorado  City  y.  Smith,  17  A.  172, 

67  P.  909. 

Appeal  and  Error,  104,  436,  478.  Dam- 
ages, 38.  Municipal  Corporations,  267, 
Trial,  40. 

Town  of  Colorado  City  y.  Townsend,  9  A.  249, 
47  P.  663. 

Assignments,  24.    Eyidence,  169. 

Town  of  Del  Norte  y.  Weiss,  38  C.  269,  88  P. 
68L 

Appeal  and  Error,  19,  156.  Justices  of 
the  Peace,  61.    Venue,  8. 

Town  of  Durango  y.  Pennington,  8  C.  267, 
7  P.  14. 

Municipal  Corporations,  82,  114. 

Town  of  Edgewater  y.  Liebhardt,  32  C.  307, 
76  P.  366. 


Constitutional  Law,  87. 
porations,  19. 


Municipal  Cor- 


Town  of  Fairplay  y.  Board  of  Com'rs  of  Park 
County,  29  C.  67,  67  P.  162. 

Counties,  66.    Equity,  26.    Estoppel,  48. 
Highways,  11. 

Town  of  Fletcher  v.  Smith,  83  C.  473,  81  P. 
266. 

Municipal  Corporations,  19. 

Town  of  Fletcher  y.  Smith,  18  A.  201,  70  P. 
697. 

Courts,  180. 

Town  of  Florence  y.  Snook,  20  A.  356,  78  P. 
994. 

Damages,  42,    Negligence,  69. 

Town  of  Fruita  y.  Williams,  83  C.  167,  80 
P.  132. 

Municipal  Corporations,  19. 

Town  of  Idaho  Springs  y.  Filteau,  10  C.  106, 
14  P.  48. 

Municipal  Corporations,  224. 
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Town  of  Idaho  Springs  ▼.  Woodward,  10  C. 
104,  14  P.  49. 

Eminent  Domain,  24. 

Town  of  Longmont  v.  Parker,  14  C.  386,  23 
P.  443. 

Municipal  Corporations,  207. 

Town  of  Lyons  v.  City  of  Dongmont,  64  C. 
112,  129  P.  198. 

Constitutional  Law,  17,  26.  Eminent 
Domain,  11.  Municipal  Corporations, 
94. 

Town  of  Lyons  v.  Watt,  43  C.  238,  95  P.  949. 

Municipal  Corporations,  246.  Negli- 
gence, 21,  24,  26.    Words  and  Phrases. 

Town  of  Manitou  t.  First  National  Bank, 
37  C.  844,  86  P.  75. 

Banks  and  Banking,  33.  Brokers,  8. 
Evidence,  35.  Municipal  Corporations, 
275,  281. 

Town  of  Manitou  y.  International  Trust  Co^ 
30  C.  467,  70  P.  767. 

Dedication,  19. 

Town  of  Manitou  v.  Townsend,  30  C.  467, 
70  P.  757. 

(See  Town  of  Manitou  t.  Intematlcmal 
Trust  Ca) 

Town  of  Manitou,  People,  to  Use  of,  v.  Croot, 
33  C.  426,  80  P.  1065. 

(See  People,  to  Use  of.  Town  of  Mani- 
tou ▼.  Croot) 

Town  of  Meeker  ▼.  Fairfield,  25  A.  187,  136 
•P.  471. 

Appeal  and  Error,  373.  Evidence,  184. 
Negligence,  56. 

Town  of  Montclalr  v.  Thomas,  81  C.  327,  73 
P.  48. 

Denver,  13. 

Town  of  M(Mitrose  v.  Endner,  18  A.  65,  70  P. 
162. 

Mandamus,  1,  40. 

Town  of  Sallda  v.  McKlnna.  16  C.  523,  27  P. 
810. 

Appeal  and  Error,  67,  523,  532.  Dam- 
ages, 57.  Dedication,  19.  Husband 
and  Wife,  26.  Municipal  Corporatlcms, 
229. 

Town  of  Sugar  City  v.  C(»n&lssl(Hiers  of 
Crowley  County,  57  C.  432,  140  P.  809. 

Counties,  9.  Elections,  67.  Pleading, 
162.    Statutes.  60.  67,  77,  119. 

Town  of  Sterling  v.  Hurd.  44  C.  436.  98  P. 
174. 
Contracts,  149,  156. 


Town  of  Sterling  v.  Pawnee  Ditch  Extension 
Co.,  42  C.  421,  94  P.  339. 

Quieting  Title,  18.  Waters,  43,  66,  86, 
223,  226,  244,  406. 

Town  of  Sterling,  People  ex  rel.  v.  Chlpman, 
31  C.  90,  71  P.  1108. 

(See  People  ex  rel.  Town  (tf  Sterling  v. 
Chlpman.) 

Town  of  Trinidad  v.  Simpson,  6  C.  65. 
Courts,  33.    Jury,  8,  26.    Maxims,  1. 

Town  of  Valverde  v.  ShaUuck,  19  C.  104,  34 
P.  947. 

Elections,  3.  Intoxicating  Liquors,  3. 
Municipal  Corporations,  18,  27,  29,  30. 
Statutes,  32,  43. 

Townsend  v.  Fulton  Irrigation  Ditch  Co.,  17 
C.  142,  29  P.  463. 

Appeal  and  Error,  314,  444.  Mandamus, 
30,  39. 

Townsend  v.  Petersen,  12  C.  491,  21  P.  619. 

Appeal  and  Error,  22.  Evidence,  162. 
Mortgages,  10.    Partnership,  88. 

Townsend  v.  Thompson,  24  C.  411,  61  P.  433. 
Executors  and  Administrators.  36.  61. 

Townsend  v.  Wild,  1  C.  10. 

Kansas  Territory,  1.    Mechanics'  Liens. 


Tracey  v.  People,  6  C.  16L 

Appeal  and  Error,  54.     Municipal  Cor- 
poratl<Nis,  43,  46.    Trial,  38. 

Trackman  v.  People,  22  C.  83,  43  P.   662. 
Statutes,  77,  80.     Witnesses,  7. 

Trask  v.  People.  35  C.  83,  83  P.  1010. 
Indictment  and  Informatlcm,  23. 

Trathen  v.  Klpp,  16  A.  426,  62  P.  962. 
Landlord  and  Tenant,  45. 

Travelers'  Ins.  Co.  v.  Chllds,  25  C.  360,  64 
P.  1020. 

Executors  and  Administrators,  18.    Wa- 
ters. 331,  333. 

Travelers'  Ins.  (30.  v.  Denver.  11  C.  434,  18 
P.  656. 

Assignments,    37.     Municipal    Corpora- 
tions. 127,  270,  274,  276. 

Travelers'  Ins.  Co.  v.  Jones.  16  C.  616.  27  P. 
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C^ancellation  of  Instrum^its.  2.     Plead- 
ing. 266.    Principal  and  Agent,  2. 
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Insurance,  17.  24.  38,  39. 
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P.  774. 

Appeal  and  Error,  474.   Insurance,  65. 
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tracts, 133.  Costs,  9.  Pleading,  121, 
211,  277.  Tender,  7.  Vendor  and  Pur- 
chaser, 22. 

Traver  v.  Dodd,  24  A.  273,  133  P.  1117. 

Injunction,  16.  Landlord  and  Tenant, 
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Appeal  and  Error,  444,  447.  Ejectment, 
21,  27.    Taxation,  187.    Trial,  21,  30. 

Treasury  Tunnel,  Mining  ft  Reduction  Co.  v. 
Gregory.  48  C.  416,  110  P.  73. 

Taxation,  174. 

Tribune  Pub.  Co.  v.  Hamill,  2  A.  237,  30  P. 
137. 

Bills  and  Notes,  142.  Continuance,  4. 
Pleading,  182. 

Trimble  v.  People  ex  rel.  Phelps,  19  C.  187, 
34  P.  981. 

Courts,  143,  144.  Officers,  2,  3.  States, 
12. 

Trine  v.  People,  36  C.  473,  86  P.  100. 

Criminal  Law,  55.  Evidence,  6.  Munici- 
pal Corporations,  75.    Officers,  29. 

Trine  v.  Pueblo,  21  C.  102,  39  P.  330. 
Dedication,  11.     Highways,  1. 

Trinidad  v.   (See  under  Town  of  Trinidad 
V.) 

Tripp  V.  Fiske,  4  C.  24. 
Trial,  69. 

Tripp  V.  Overocker,  7  C.  72,  1  P.  695. 

Action,  12.  Eminent  Domain,  4,  26,  68. 
Property;  1.  Statutes,  31.  Waters, 
146,  151. 


Trttch  V.  Norton.  10  C.  337,  15  P.  680. 

Mechanics'  Liens,  7,  45,  51,  52.  Specific 
Performance,  5. 

Tritch  V.  Perry,  48  C.  339,  108  P.  981. 

Appeal  and  Error,  437.  EMdence,  213. 
Trial,  21. 

Troth  V.  Crow,  1  A.  453,  29  P.  749. 

Appeal  and  Error,  459,  487.    Motions,  3. 

Trowbridge  v.  Addoms,  23  C.  518,  48  P.  535. 

Acknowledgment,  1,  3.  Deeds,  14.  Evi- 
dence, 132,  139.  Vendor  and  Pur- 
chaser, 24. 

TrowbHdge  v.  Allen,  48  C.  419,  110  P.  193. 

Appeal  and  Error,  401,  402.  Judgment, 
166,  168,  172,  173.    Process,  24. 

Trowbridge  v.  Board  of  Com'rs  of  El  Paso 
County,  57  C.  106,  140  P.  195. 

District  and  Prosecuting  Attorneys,  1. 

Troy  Laundry  ft  Machinery ,  Co.  v.  Denver, 
11  A.  368,  53  P.  256. 

Garnishment,  4. 

Tro^o  V.  People,  51  C.  323,  117  P.  150. 

Criminal    Law,    117,    183.      Disorderly 


Houses,    1. 
nesses,  74. 


Statutes,    48,    51.     Wi^ 


True  V.  Rocky  Ford  Canal,  Reservoir  ft  Land 
Co.,  36  C.  43,  85  P.  842. 

Contracts,  79.    Waters,  125,  276,  347. 

Truesdale  v.  Board  of  Com'rs  of  Montrose 
County,  44  C.  416,  99  P.  63. 

Appeal  and  Error,  212. 

Trumbull  v.  Coulson,  12  A.  102,  54  P.  915. 
Carriers,  5. 

Trumbull  v.  Donahue,  18  A.  460,  72  P.  684. 
Carriers,  67.    Damages,  63. 

Trumbull  v.  Makeover,  9  A.  350,  48  P.  825. 
Receivers,  29. 

Tubbs  V.  Roberto,  40  C.  498,  92  P.  220. 

Appeal  and  Error,  55,  56,  77,  87.  Dam- 
ages, 29.  Equity,  45.  Waters,  236, 
326. 

Tucker  v.  Edwards,  7  C.  209,  3  P.  233. 

Accord  and  Satisfaction,  6.  Frauds, 
Statute  of,  29,  30.  Pleading,  25,  68, 
274. 

Tucker  v.  McCoy,  3  C.  284. 

Equitya  31.    Public  Lands,  45. 

Tucker  v.  McCoy,  8  C.  368,  8  P.  667. 
Public  Lands,  20. 
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Tucker  v.  Parks,  7  C.  62,  1  P.  427. 

Appeal  and  Error,  76,  396,  404.  ABsiem- 
ments  for  Benefit  of  Creditors,  15. 
Damages,  1,  43,  47.  Fraud,  21.  Fraud- 
ulent ConYeyances,  46.  Judgment, 
98.  Replevin,  20,  27.  Trial,  24.  Trover 
and  Conversion,  23. 

Tucker  v.  Parks,  7  C.  298,  3  P.  486. 
Appeal  and  Error,  644. 

Tucker  v.  Tucker,  21  A.  94,  121  P.  126. 

Appeal  and  Error,  93,  160,  329,  437. 
Contracts,  16.  Evidence,  34.  Execu- 
tors and  Administrators,  39,  48.  No- 
taries, 2. 

Tuckerman  v.  Currier,  64  C.  24, 129  P.  220. 
Appeal  and  Error,  23. 

Tuckerman  v.  Currier,  64  C.  26, 129  P.  210. 

Executors  and  Administrators,  4,  16. 
Judgment,  14.  Pleading,  69.  Trusts, 
26.    Wills,  7,  63,  66. 

Tufts  V.  Beach,  8  A.  33,  44  P.  771. 
Chattel  Mortgages,  1.    Sales,  90. 

Tulloch  V.  Belleville  Pump  ft  Skein  Works, 
17  C.  679,  31  P.  229. 

Appeal  and  Error,  468.  Bills  and  Notes, 
138.  Payment,  14.  Pleading,  121,  198, 
202. 

Tunnel  Mining  ft  Leasing  Co.  v.  Cooper,  60 
C.  390, 116  P.  901. 

New 


Damages,  36. 
Trial,  17,  41. 


Negligence,  49. 
Pleading,  266. 


Turck  V.  Marshall  Silver  Min.  Co.,  8  C.  113, 
6  P.  838. 

Bonds,  1. 

Turner  v.  Hahn,  1  C.  23. 

Jury,  8.  Motions,  6.  Trover  and  Con- 
version, 16. 

TutUe  V.  People,  33  C.  243,  79  P.  1036. 

Criminal  Law,  78,  94,  96.  Homicide,  44. 
Indictment  and  Information,  22.  Wit- 
nesses, 64. 

TutUe  V.  Shutto,  43  C.  634,  96  P.  260. 

Appeal  and  Error,  487.  Contracts,  59. 
Husband  and  Wife,  9.    Witnesses,  61. 

Tuttle  V.  Welty,  46  C.  26,  102  P.  1069. 

Appeal  and  Error,  438,  476.  Frauds, 
Statute  of,  6.    Sales,  8. 

Twin  Lakes  Hydraulic  Gold  Mining  Syndi- 
cate V.  Colorado  M.  R.  Co.,  16  C.  1,  27  P. 
268. 

Eminent  Domain,  33. 

Twombly  v.  Smith,  26  C.  426,  55  P.  254. 
Elections,  31,  85. 


Tyler  v.  McKenzie,  43  C.  233,  95  P.  943. 

Appeal  and  Error,  493.    Appearance,  3. 
Forcible  Entry  and  Detainer,  13, 16. 

Tynon  v.  Despain,  22  C.  240,  43  P.  1039. 

Frauds,   Statute  of,   27,   29.     Pleading, 
263.    Waters,  134,  162. 

Tyson,  In  re,  13  C.  482,  22  P.  810. 

Constitutional  Law,  70.    Criminal  Law. 
223.    Words  and  Phrases. 

Tyson,  In  re,  21  C.  78,  39  P.  1093. 

Criminal  Law,  235.    Habeas  Corpus^  3. 

T.  ft  H.  Pueblo  Bldg.  Co.  v.  Klein,  5  A.  348. 
38  P.  608. 

Evidence,  58. 


UUery  v.  Brohm,  20  A.  389,  79  P.  180. 

Appeal  and  Error,  466.  Bills  and  Notes, 
39,  128,  129.    Pleading,  166. 

Ullery  v.  Kokott,  16  A.  138,  61  P.  189. 

Appeal  and  Error,  576.  Bonds,  20.  Pay- 
ment, 14. 

Ullman  v.  McCormic,  12  C.  563,  21  P.  716. 
Appeal  and  Error,  262,  440,  478. 

Union  Brewing  Co.  v.  Cooper,  15  A.  65,  60  P. 
946. 

Appeal  and  Error,  207,  426.  Judgment, 
61.    Trial,  4. 

Union  Casualty  ft  Surety  Co.  v.  Mondy,  18 
A.  396,  71  P.  677. 

Evidence,  58,  59.    Insurance,  65,  75. 

Union  Coal  Co.  v.  Edman,  16  C.  488,  27  P. 
1060. 

Appeal  and  Error,  492.  Evidence,  101. 
Principal  and  Agent,  7.  Trial,  75. 
Witnesses,  67. 

Union  Coal  ft  Coke  Co.  v.  Sundberg,  86  C.  8, 
86  P.  319. 

Master  and 


Appeal  and  Error,  356,  432. 
Servant,  79. 


Unicm  Colony  of  Colorado  v.  Elliott,  5  C.  371 
Courts,  1,  114.    Mandamus,  1. 

Union  Depot  ft  R.  Co.  v.  Londoner,  SO  C  22, 
114  P.  316. 

Carriers,  58.    Damages,  9.    Trial,  171. 

Union  Depot  ft  R.  Co.  v.  Meeking,  42  C.  89, 
94  P.  16. 


Carriers,  13. 
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Union  Depot  A  R.  Co.  Y.  Smith,  16  C.  861» 
27  P.  329. 

Arrest,  4.  Damages,  36.  False  Impris- 
onment, 6.  Maxims,  1.  Municipal 
Corporations,  69,  60.  Officers,  18. 
Railroads,  32. 

Union  Gold  Min.  Co.  ▼.  Bank,  1  C.  631. 

Banks  and  Banking,  63.  Contracts,  66, 
74.  Corporations,  131,  132,  202,  244. 
Maxims,  1.  Pleading,  76.  Principal 
and  Agent,  37,  66,  70,  77.  WitneBses, 
69,  73. 

Union  Gold  Min.  Ca  t.  Bank,  2  C.  226. 

Appeal  and  Error,  410.  Corporati<ms, 
207.    Deeds,  11. 

Union  Gold  Min.  Co.  ▼.  Bank,  2  C.  248. 

Appeal  and  Error,  99,  629.  Banks  and 
Banking,  39.  Corporations,  173,  183, 
188,  202,  203.  Estoppel,  30.  Principal 
and  Agent,  47. 

Union  Gold  Min.  Co.  y.  Bank,  2  C.  666. 
Corporations,   79,   199,   202.     Evidence, 
74,  102.  143.    Jury,  16,  20.    Payment, 
2.    Principal  and  Agent,  6,  6,  62,  68. 
Trial,  142. 

Union  Gold  Min.  Co.  v.  Crawford,  29  C.  611, 
69  P.  600. 
Appeal  and  Error,  441.     Damages,  39. 
Master  and  Servant,  38.    Nes^igence, 
61.    Pleading,  234.    THal,  108,  129. 

Union  Iron-Works  ▼.  Bassick  Min.  Co.,  10  C. 
24,  14  P.  64. 
Cloud  on  Title,  4.     Execution,  66.     In- 
junction, 3,  16. 

Union  Pac,  D.  A  G.  R.  Co.  ▼.  McCarty,  3  A. 
530,  34  P.  767. 
Appeal  and  Error,  448.    Evidence,  163. 

Union  Pac,  D.  &  G.  R.  Co.  v.  Patterson,  4  A. 
576,  36  P.  913. 
Negligence,  69,  60. 

Union  Pac.  D.  ft  G.  R.  Co.  v.  Perkins,  7  A. 
184,  42  P.  1047. 
New  Trial,  17.    Process,  43,  46.    Receiv- 
ers, 31.    Trial.  33. 

Union  Pac,  D.  ft  G.  R.  Co.  v.  Williams,  3  A. 
626.  34  P.  731. 
Damages,  26,  64.    Negligence,  28. 

Union  Pac  R.  Ca  v.  Anderson,  11  C.  293,  18 
P.  24. 
Accord  and  Satisfaction,  1.    Compromise 
and  Settlement,  3.    Contracts,  32,  148. 
161. 

Union  Pac  R.  Co.  v.  Arthur.  2  A.  169.  29  P. 
1031. 
Courts,  46. 


Union  Pac.  R.  Co.  v.  Benson,  19  C.  286,  36  P. 
644. 

(See  Union  Pac  R.  Co.  v.  Foley,  19  C. 
280,  36  P.  642.) 

Union  Pac.  R.  Co.  v.  Bowler,  4  A  26,  34  P. 
940. 

Certiorari,  1,  ,6,  31. 

Union  Pac  R.  Ca  v.  Bullis,  6  A.  64,  39  P. 
897. 

Animals,  10,  18. 

Union  Pac  R.  Co.  v.  Colorado  Postal  Tel. 
Cable  Co.,  30  C.  133,  69  P.  664. 

Appeal  and   Error,  347.     Corporations, 
12.    Eminent  Domain,  14,  44,  63,  63. 

Union  Pac  R.  Co.  v.  Davidson,  21  a  93,  89 
P.  1096. 

Mechanics'  Liens,  48,  61,  62. 

Union  Pac  R.  Co.  v.  De  Busk,  12  C.  294,  20 
P.  762. 

Appearance,  2.    Maxims,  1.    Railroads, 

86.  90. 

Union  Pac.  R.  Co.  v.  Foley,  19  C.  280,  36  P. 
642. 

Eminent   Domain,    29.     Highways,    13. 
Limitation  of  Actions,  26. 

Union  Pac  R.  Ca  v.  Gibson,  16  C.  299,  26  P. 
300. 

Garnishment,  18,  22. 

Union  Pac.  R.  Co.  v.  Hepner,  3  A.  313,  33  P. 
72. 

Carriers,  14,  16.    Evidence,  102,  103. 

Union  Pac.  R.  Co.  v.  Jones,  9  C.  379,  12  P. 
616. 

Railroads,  90. 

Union  Pac  R.  Co.  v.  Jones,  21  C.  340,  40  P. 
891. 

Damages,  24.    Evidence,  213.    Jury,  27. 
Parent  and  Child,  7. 

Union  Pac  R.  Ca  v.  Kelley,  4  A.  326,  86  P. 
923. 

Appeal   and   Ehrror,   609.     Evidence,   7. 
Judgment,  197,  229.    Negligence,  32. 

Union  Pac  R.  Co.  v.  Kerr,  19  C.  373,  86  P. 
47. 

(See  Wadsworth  v.  Union  Pac  R.  Co.,  18 
C.  600,  33  P.  616.) 

Union  Pac.  R.  Co.  v.  Moffatt,  12  C.  310,  20 
P.  769. 

(See  Union  Pac.  R.  CJo.  v.  De  Busk.) 

Union  Pac  R.  CJa  v.  People.  20  A.  181,  77  P. 
1026. 

(See  Burlington  ft  Colorado  R.  Co.  v. 
People  ex  rel.  City  of  Denver.) 
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Union  Pac.  R.  Co.  y.  Proctor,  12  C.  194,  20 
P.  616. 

Statutes,  88. 

Union  Pac  R.  Co.  r.  Rainey,  19  C.  225,  34 
P.  986. 

Carriers,  1,  17,  80. 

Union  Pac.  R.  Ca  v.  Shovell,  39  C.  436,  89 
P.  764. 

Damages,  44.  Master  and  Senrant,  96. 
Negligence,  67.    Trial,  126. 

Union  Pac.  R.  Co.  ▼.  Sternberg,  13  C.  141, 
21  P.  1021. 

Animals,  12.    Pleading,  18L    Trial,  69. 

Union  Pac.  R.  Co.  ▼.  Stnpeck,  60  C.  161,  114 
P.  646. 

Carriers,  29,  38.    Contracts,  103. 

Union  Pac  R.  Co.  v.  Tracy,  19  C.  331,  36  P. 
637. 

Jury,  28.  Negligence,  48,  60.  Railroads, 
86,  87. 

Union  Steel  ft  Chain  Co.  ▼.  Wagoner,  36  C. 
376,  86  P.  836. 

Eyidence,  69. 

United  Coal  Co.  y.  Canon  City  Coal  Co.,  24 
C.  116,  48  P.  1046. 

Action,  13.  Damages,  26.  Bquity,  9. 
InJuncti(Mi,  28.  Jury,  2.  Mines  and 
Minerals,  237.    Trial,  174. 

United  Oil  Ca  y.  Miller,  19  A.  46,  73  P.  627. 

Appeal  and  Error,  478.  Qas,  3.  Trial, 
122,  133.    Witnesses,  46,  76. 

United  Oil  Co.  v.  Roseberry,  80  C.  177,  69 
P.  688. 

Qas,  1,  2,  4.    Trial,  43. 

United  Oil  Co.  y.  Roseberry,  18  A.  282,  71  P. 
1126. 

(See  United  Oil  Co.  y.  Roseberry,  30  C. 
177,  69  P.  688.) 

U.  S.  V.  McPhee,  61  C.  426,  118  P.  996. 
Statutes,  136.    United  States,  L 

United  States  Casualty  Ca  y.  Hanson,  20  A. 
393,  79  P.  176. 

Insurance,  66,  66,  67,  69,  84,  89,  96. 

United  States  Fidelity  ft  Guaranty  Co.  y. 
Downey,  88  C.  414,  88  P.  461. 

Bonds,  21.    Principal  and  Surety,  29. 

United  States  Fidelity  ft  Guaranty  Co.  y. 
Newton,  60  C.  379,  116  P:  897. 

Appeal  and  Error,  364,  372,  384,  398,  602. 
Bonds.  20.  Indemnity,  4.  6.  Insur- 
ance, 91.  Pleading,  97.  208,  261.  Prin- 
cipal and  Surety,  37,  38. 


United  States  Fidelity  ft  Guaranty  Co.  y. 
People,  44  C.  667,  98  P.  828. 

Executors  and  Administrators,  27,  60. 
Judgment,  276.    Pleading,  179. 

United  States  Home  Ca  y.  O'Connor,  48  C. 
364,  110  P.  74. 

Appeal  and  Error,  438,  443.    Fraud,  7. 

United  States  Mut  Ace  Ass'n  of  City  of  New 
York  y.  KIttenring,  22  C.  267,  44  P.  596- 

Insurance,  6,  7. 

United  States  Security  ft  Bond  Ca  y.  Riddle, 
14  A.  407,  60  P.  17. 

Equity,  13.    Taxation,  161. 

United  States  Security  ft  Bond  Co.  v.  Wolfe, 
27  C.  218,  60  P.  637. 

Adyerse  Possession,  31.  Appeal  and 
Error,  67.    Taxation,  186. 

United  Water  Works  Co.  y.  Farmers'  Loan 
ft  Trust  Co.,  11  A.  226,  63  P.  61L 

Appeal  and  Error,  462.  Payment,  3. 
Reference,  4. 

United  Workmen  y.  Taylor,  24  A.  106,  131 
P.  783. 

(See  Grand  Lodge,  A.  O.  U.  W.  y.  Tay- 
lor.) 

Uniyersal  Fire  Ins.  Co.  y.  Tabor,  16  C  531, 
27  P.  890. 

Corporations,  77,  116.    Garnishment,  14. 

Unlyersity  of  Colorado  y.  Wilson,  64  C  510, 
131  P.  422. 

Wills,  62,  76. 

Unlyersity  Fund,  In  re,  18  C.  398,  33  P. 
416. 

Colleges,  3.    Courts,  163,  166,  171. 

Updegraff  y.  Lesem,  16  A.  297,  62  P.  342. 

Appeal  and  Error,  393,  474.  Eyidence, 
103.  Fixtures,  4,  8.  Landlord  and 
Tenant^  18.  Troyer  and  Conyersioo. 
13,  14,  16,  16,  21.    Venue,  3,  14. 

Upham  y.  Weisshaar,  23  A.  277,  128  P.  1129. 

Adyerse  Possessicm,  27,  28,  32.  Appeal 
and  Error,  644.  Names,  4.  Taxation, 
173. 

Upper  Platte  ft  Beayer  Canal  Co.  y.  Ft  Mo^ 
gan  Reseryoir  ft  Irrigation  Co.,  27  C.  214. 
60  P.  484. 

Waters,  206. 

Upt<Mi  y.  CaUin,  17  C.  646,  31  P.  172. 

Abstracts  of  Title,  1.  Counties,  40. 
Mandamus,  17.    Records,  6. 

Utah  Nursery  Co.  y.  Marsh,  46  C.  211,  103  P. 
302. 

Eyidence,  1.    Justices  of  the  Peace,  65. 
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Utley  v.  Clark-Oardner  Lode  Mining  Co.,  4 
C.  369. 

Abatement  and  Revival,  8.  Corpora- 
Uons,  249,  267,  265.  Pleading,  159, 
275. 

Uzzell  V.  Anderson,  38  C.  32,  89  P.  785,  1056. 
Counties,  18.    Denver,  19. 

Uzzell  V.  Lnnney. 

(See  Board  of  Com'rs  of  City  and  Coun- 
ty of  Denver  v.  Lunney.) 


Vail  V.  Bessemer  Irrigating  D.  Co.,  46  C.  128, 
103  P.  287. 

(See  Middelkamp  v.  Bessemer  Irr.  Co.) 

Vailes  v.  Brown,  16  C.  462,  27  P.  945. 
Elections,  55,  56. 

Vallero  v.  Camilla,  53  C.  312,  125  P.  497. 
Injunction,  39. 

Vallette  v.  San  Juan  &  New  York  Mining  & 
Smelting  Co.,  11  C.  204,  17  P.  509. 

Appeal  and  Error,  47. 

Valley  Dew  Distilling  Co.  v.  Messner,  50  C. 
451,  115  P.  531. 

Contracts,  93.    Sales,  92. 

Valverde  v.    (See  under  Town  of  Valverde.) 

Van  Buren  v.  People,  7  A.  136,  42  P.  599. 
Criminal  Law,  109. 

Van  Buren  v.  Posteraro,  45  C.  588,  102  P. 
1067. 

Judgment,  142,  209. 

Van  Buskirk  v.  Balch,  19  A.  292,  74  P.  792. 

Appeal    and    Error,   28,    147,    277,   318. 
Costs,  32,  34. 

Van  Buskirk  v.  State  Bank  of  Rocky  Ford, 
35  C.  142,  83  P.  778. 

Banks  and  Banking,  40.   Bills  and  Notes, 
13. 

Vance  v.  Rockwell,  3  C.  240. 

Appe^  and  Error,  2,  6,  243,  244. 

Vance's  Heirs  v.  Maroney,  3  C.  293. 
Appeal  and  Error,  6. 

Vance's  Heirs  v.  Maroney,  4  C.  47. 

Executors  and  Administrators,  21.    Proc- 
ess, 26. 

Vance's  Heirs  y.  Rockwell,  3  C.  240. 
Appeal  and  Error,  2,  6,  243,  244. 

Vandermeulen  v.  Burwell,  22  A.  486,  125  P. 
131. 
Taxation,  166,  173,  201. 


Vander  Weyden  v.  Coors,  52  C.  298,  121  P. 
155. 

Chattel  Mortgages,  40,  49. 

Vanderpan  v»  Pelton,  22  A.  357,  123  P.  960. 

Limitation  (tf  Actions,  16.  Mortgages, 
72.    Taxation,  166,  171,  172,  174. 

Vandevier  v.  Barlck. 

(See  Vandevier  v.  Fetta.) 

Vandevier  v.  Fetta,  20  C.  368,  38  P.  466. 

Frauds,  Statute  of,  35.  Guardian  and 
Ward,  2.  Infants,  8,  13.  Mortgages, 
6.    Witnesses,  18,  24. 

Van  Duzer  v.  Caskie,  .13  A.  229,  56  P.  986. 
Appeal  and  Error,  144,  165. 

Van  Duzer  ▼.  Towne,  12  A.  4,  55  P.  13. 

Appeal  and  Error,  188,  208,  214.  Ex- 
ceptions, Bill  of,  14.  Money  Received, 
6.    Parties,  14.    Pleading,  249. 

Van  Ck>rdor  v.  Van  Gordor,  54  C.  57,  129  P. 

226. 

Divorce,  77. 

Van  Houton  v.  People,  22  C.  53,  43  P.  137. 

Criminal  Law,  257,  258.  Homicide,  5. 
Jury,  28.    Trial,  129. 

Van  Meter  v.  Bass,  40  C.  78,  90  P.  637. 
Malicious  Prosecution,  1,  3. 

Van  Straaten  v.  People,  26  C.  184,  56  P.  905. 
Larceny,  9,  12,  15. 

Van  Wagenen  v.  Carpenter,  27  C.  444,  61  P. 
698. 

Estoppel,  13.  Judgment,  163,  166.  New 
Trial,  7.  Trusts,  22.  Vendor  and 
Purchaser,  28. 

Van  Wyk  v.  People,  45  C.  1,  99  P.  1009. 

Criminal  Law,  61,  63,  136,  178,  182,  183, 
193,  243,  264,  284,  297.  Homicide,  73, 
100. 

Vaughn  v.  Comet  ConsoL  Min.  Co.,  21  C.  54, 
39  P.  422. 

Estoppel,  48.    Judgment,  264. 

Vaughn  v.  Grigsby,  8  A.  373,  46  P,  624. 

Fixtures,  5.  Justices  of  the  Peace,  18. 
Mortgages,  26,  34. 


Veerkamp  v.  Goodrich,  37  C. 


P.  1017. 


Appeal  and  Error,  448.    Fraudulent  Ck)n- 
veyances,  47. 

Velasquez  v.  Zimmerman,  30  C.  355,  70  P. 
419, 

Municipal  Corporations,  14. 

Venine  v.  Archibald,  3  C.  163. 

Jury,  6.    Trial,  112. 
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Venner  v.  Denver  Union  Water  Co.,  32  C. 

206.  76  P.  412. 

Courts,  133. 

Venner  v.  Denver  Union  Water  Co.,  32  C. 

207,  75  P.  927. 

Appeal  and  Error,  220,  318,  333,  334, 
604. 

Venner  v.  Denver  Union  Water  Co.,  40  C. 
212,  90  P.  623. 

Abatement  and  Revival,  12.  Appeal  and 
Error,  66,  76,  414,  520.  Contracts,  71. 
Corporations,  216,  223,  269,  270,  273. 
Equity,  30.  Fraud,  28.  Judgment, 
116,  142,  144,  162,  153.  Mortgages, 
100,  109.  Pleading,  104.  Receivers, 
30,  34,  46. 

Venner  v.  Denver  Union  Water  Co.,  16  A. 
496,  63  P.  1061. 

Appeal  and  Error,  134.  Corporations, 
271.  Evidence,  128.  Judgment,  167. 
Mortgages,  78,  106.    Process,  36. 

Vennum  v.  Holmberg,  51  C.  306,  117  P.  169. 
Appeal  and  Error,  426.    Judgment,  272. 

Veraguth  v.  City  of  Denver,  19  A.  473,  76  P. 
639. 

Denver,  64.  Municipal  Corporations, 
219,  223.    Nuisance,  15. 

Vescelius  v.  Martin,  11  C.  391,  18  P.  338. 
Principal  and  Agent,  36. 

Veto  Power,  In  re,  9  C.  642,  21  P.  477. 
States,  6.    Statutes,  21. 

Vickers  v.  Chisholm,  20  A.  410,  79  P.  302. 

Appeal  and  Error,  248,  315,  327,  37^. 
Costs,  14. 


Vickers  v.  People,  30  C.  68, 
Criminal  Law,  302. 


P.  511. 


Vickers  v.  People,  31  C.  491,  73  P.  846. 

Criminal  Law,  133.    Indictment  and  In- 
formation, 10.    Witnesses,^  68. 

Vickery  v.  Wilson,  40  C.  490,  90  P.  1034. 

Denver,  31.    Elections,  61.     Injunction, 
4,  9,  20. 

Victor  V.  Smilanich.  64  C.  479,  131  P.  392. 
Evidence,  221. 

Victor  Coal  Co.  v.  Muir,  20  C.  320,  88  P.  378. 

Master  and  Servant,  73,  78.    Mines  and 
Minerals,  142. 

Victoria  Gold  Min.  Co.  v.  Fraser,  2  A.  14,  29 
P.  667. 

Appeal   and   Error.   437.     Corporations, 
195,  206.    Principal  and  Agent,  71. 


Victor  Inv.  Co.  v.  Roerig,  22  A.  267-  124  P. 
349. 

Execution,  30,  33,  38,  48,  51,  61.  Stat- 
utes, 126. 

Vigil  V.  Garcia,  36  C.  430,  87  P.  643. 

Appeal  and  Error,  444,  447,  448.  Elee- 
Uons,  42,  66,  64.    Judgment,  207. 

Vigil  V.  Vigil,  49  C.  166,  111  P.  833. 
Divorce,  76. 

Vigil,  People  ex  rel.,  v.  District  Onirt  erf 
Third  Judicial  Dlst,  33  C.  66,  79  P.  1024. 
(See  People  ex  rel.  Vigil  v.  District  Ck>urt 
of  Third  Jud.  Dist.) 

Vincent   v.   Board    of   Com'rs   of   Hinsdale 
County,  12  A.  40.  64  P.  393. 

Counties,  81,  97.    Mandamus,  39,  46. 

Vindicator  Consol.  Gold  Min.  Co.  v.  Pirst- 
brook,  36  C.  498,  86  P.  313. 

Appeal  and  Error,  96,  478.  Constitu- 
tional Law.  99,  104.  Jury,  16,  17,  27. 
Master  and  Servant.  50,  66,  92,  96,  101. 
Pleading.  46.  238.  26L  Release,  6. 
Trial,  129.    Witnesses,  45,  76. 

Vinsonhaler  v.  People,  48  C.  79,  108  P.  993. 
Criminal  Law,  226. 

Virden  v.  Hubbard,  37  C.  37,  86  P.  113. 
Appeal  and  Error,  44,  46. 

Virginia  Canon  Toll-Road  Co.  v.  Peopl<^,  22 
C.  429.  45  P.  398. 

Turnpike  and  Toll  Roads,  1,  4,  5,  6. 

Vivian  v.  Allen,  9  A.  147,  47  P.  844. 
Assignments,  28. 

Vogel  V.  Minnesota  Canal  ft  Reservoir  Co., 
47  C.  534,  107  P.  1108. 

Waters,  88,  98,  116. 

Von  Richthofen  v.  Bijou  Irr.  Dist.,  62  C.  527. 
126  P.  495. 

Eminent  Domain,  31. 

Von  Trotha  v.  Bamberger,  16  C.  1,  24  P.  883. 

Frauds,  Statute  of,  11,  26,  31.  Specific 
Performance,  14.    Trusts,  6,  17,  21. 

Voorbies  v.  Denver  Hardware  Co.,  4  A.  428, 
36  P.  65. 

Garnishment,  13. 

Vote  V.  Karrick,  13  A.  388.  68  P.  333. 

Appeal  and  Error,  458.  Fraudul^it  Con- 
veyances, 18,  60. 

W 

Wachsmuth  v.  Hell,  1  A.  196,  28  P.  17. 
Appeal  and  Error.  530.     Sales,  80. 
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Waddingham  v.  Dickson,  17  C.  223,  29  P. 
177. 

Acknowledgment,  4.  Taxation,  76,  135, 
187.  183,  193,  201.    Trial,  164. 

Wadsworth  v.  Union  Pac.  R.  Co.,  18  C.  600, 
33  P.  615. 

Animals,  13.  Appeal  and  Error,  318, 
355.  Courts,  41,  42.  Statutes,  28,  32. 
Trial,  63,  72. 

Wadsworth  Ditch  Co.  v.  Brown,  39  C.  67,  88 
P.  1060. 

Appeal  and  Error,  447.  Waters,  97,  107, 
109,  110,  111,  118. 

Wagner  v.  Hallack,  3  C.  176. 

C.  O.  D.,  1.  Contracts,  101.  Evidence, 
96.  Frauds,  Statute  of,  2,  4.  Torts, 
3. 

Wagner  v.  Norrls,  39  C.  106,  88  P.  973. 
Brokers,  18,  34,  35. 

Wagner-Stockbrldge  Mercantile  ft  Drug  Co.  ▼. 
Goddard,  33  C.  387,  80  P.  1038. 

Appeal  and  Error,  190.    Pleading,  120. 

Wahrenberger  y.  Wald,  8  A.  200,  45  P.  518. 

Attachment,  24,  54.  Fraudulent  Convey- 
ances, 23. 

Wald  ▼.  Hobson,  17  A.  54,  67  P.  176. 

Evidence,  164.  Frauds,  Statute  of,  4. 
Guaranty,  1.    Trial,  53,  58,  188. 

Wakeman  v.  Norton,  24  C.  192,  49  P.  283. 
Mines  and  Minerals,  149.    Parties,  80. 

Walch  V.  Orrell,  53  C.  361,  127  P.  141. 
Contempt,  23,  31.    Wills,  23. 

Wales  V.  Mower,  44  C.  146,  96  P.  971. 

Appeal  and  Error,  382.  Mortgages,  48. 
Principal  and  Agent,  36. 

Walker  v.  Bruce,  44  C.  109,  97  P.  250. 

Frauds,  Statute  of,  23.  Mines  and  Min- 
erals, 270.    Trusts,  10,  13,  17,  19. 


Walker  v.  Green,  * 

Deeds,  15,  20. 
7,  23,  28. 


3  A.  154, 128  P.  855. 
Evidence,  82.    New  Trial, 


Walkier  v.  People,  22  C.  415,  45  P.  388. 

Affidavits,  1.     Notaries,  2.     Indictment 
and  Information,  8. 

Walker  v.  People,  55  C.  402,  135  P.  794. 

Denver,  54.    Intoxicating  Liquors,  3. 
Walker  v.  People,  5  A.  37,  37  P.  29. 

Intoxicating  Liquors,  22,  84. 
Walker  v.  Pogue,  2  A.  149,  29  P.  1017. 

Limitation    of    Actions,    15.      Quieting 
Title,  14.    Vendor  and  PiirchiMser,  21. 


Walker  v.  Steel,  9  C.  388,  12  P.  423. 

Account    Stated,    6.      Depositions,    24. 
Parties,  4. 

Walker  v.  Taylor,  28  C.  233,  64  P.  192. 
Work  and  Labor,  3. 

Walker  v.  Tiffin  Gold  ft  Silver  Mining  Co.,  2 
C.  89. 


Equity,  30.    Judgment,  92. 
16. 


Mortgages, 


Walkey,  In  re,  26  C.  161,  56  P.  576. 
Attorney  and  Client,  13,  42,  45. 

Wall  V.  Cameron,  6  C.  275. 
Carriers,  71. 

Wall  V.  Garrison.  11  C.  515,  19  P.  469. 
Liens,  2.    Statutes,  62. 

Wall  V.  Llvezay,  6  C.  465,  550. 

Carriers,  66.  Damages,  62.  Negligence, 
6.     Pleading,  244. 

Wall  V.  Magnes,  17  C.  476,  30  P.  56. 
Quieting  Title,  9,  10,  20. 

Wallace  v.  Axtell,  5  A.  432,  39  P.  594. 
Contracts,  38.    Payment,  17. 

Wallace  v.  Giltlnan,  18  C.  473,  33  P.  185. 
Appeal  and  Error,  444. 

Wallace  v.  Heltler.  52  C.  620,  123  P.  964. 
Courts,  36.    Judgment,  58.    Trial,  3. 

Wallbrecht  v.  Blush,  43  C.  329,  95  P.  927. 

Landlord  and  Tenant,  3,  14.  Partner- 
ship, 53.    Public  Lands,  5. 

Walley  v.  Platte  ft  Denver  Ditch  Co.,  15  C. 
679,  26  P.  129. 

Nuisance,  2,  11. 

Walling  V.  Warren,  2  C.  434. 

Appeal  and  Error,  433,  438.  Contracts, 
143,  167,  178,  185.  New  Trial,  25,  33. 
Trial,  131.    Witnesses,  41. 

Walpole  V.  Pueblo,  12  A.  151,  54  P.  910. 


Counties,    36. 
296. 


Municipal   Corporations, 


Walsenburg  Water  Co.  v.  Moore,  5  A.  144,  38 
P.  60. 


Bills  and  Notes,  151,  153. 
91. 


Corporations, 


Walsh  V.  Allen,  6  A.  303,  40  P.  473. 
Bills  and  Notes,  113. 

Walsh  V.  City  of  Denver,  10  A.  407,  53  P. 
458. 

Appeal  and  Error,  495.    Municipal  Cor- 
porations, 176,  178.    Trial,  168. 
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Walsh  V.  City  of  Denver,  11  A.  623,  53  P. 
468. 

Denver,  63.  Municipal  Corporations, 
176.    Payment,  21. 

Walsh  V.  Hastings,  20  C.  243,  38  P.  324. 
Brokers,  18,  26. 

Walsh  y.  Henry,  38  C.  393,  88  P.  449. 

Appeal  and  Error,  494.  Mines  and  Bfin- 
erals,  93,  214.    Trial,  143. 

Walsh  V.  Jackson,  33  C.  464,  81  P.  268. 

Appeal  and  Error,  494.    Trial,  121,  123. 

Walsh  y.  Sprankle,  21  A.  129,  121  P.  961. 
TaxaUon,  116,  119. 

Walsh  y.  Welsh,  46  C.  344,  104  P.  399. 

Justices  of  the  Peace,  66.  Ldmitation  of 
Actions,  24. 

Walt  y.  People,  46  C.  136,  104  P.  89. 

Indictment  and  Information,  9,  16,  20, 
28.    Jury,  9. 

Walters  y.   Denver  Consol.   Electric   Light 
Ca,  12  A.  146.  64  P.  960. 

Electricity,  2.    Negligence,  21,  33,  69. 

Walters  v.  Denver  Consol.  Electric  Light  Co., 
17  A.  192,  68  P.  117. 

Electricity,  3. 

Walters  v.  Webster,  62  C.  649,  123  P.  962. 

Adverse  Possession,  22.  Limitation  of 
Actions,  61,  63.  Mortgages,  61. 
Pleading,  164.    Quieting  Title,  26. 

Walton  V.  Canon  City,  89  C.  81.  88  P.  860. 
Appeal  and  Error,  146,  178. 

Walton  V.  Canon  City,  13  A.  77,  66  P.  671. 

ActicMi,  11.  Municipal  Colorations,  184, 
197. 

Walton  y.  Canon  City,  14  A.  362,  69  P.  840. 
Municipal  Corporations,  193.  , 

Walton  y.  First  Nat  Bank,  13  C.  266,  22  P. 
440. 

Fraudulent  Conveyances,  4,  17,  61. 

Wannamaker  v.  Pendleton,  21  A.  174,  121  P. 
108. 

Adverse  Possession,  32.  Equity,  21.  EiS- 
toppel,  16.  Judgment,  89.  Waters, 
241,  247. 

Wanner  v.  Kindel,  4  A.  168,  34  P.  1014. 
Master  and  Servant,  44.    Trial,  69. 

Ward  v.  Atkinson,  22  A.  134,  123  P.  120. 

Appeal  and  Error,  120,  128,  426.  Con- 
tinuance, 14,  16,  21.  Evidence,  219. 
New  trial,  36,  38.    Words  and  Phrases, 


Ward  v.  Bamum,  10  A.  496,  62  P.  412. 
Payment,  19. 

Ward  y.  Colorado  Eastern  R.  Ca,  22  A.  832, 
126  P.  667. 


Denver,    62. 
210.  212. 
Phrases. 


Municipal    Corp<»^!itions. 
Railroads.  7.     Words   and 


Ward  v.  Fiurwell,  6  C.  66. 

DedicaticMi.  1,  16.     Easements,  2,   4,  7. 
Estoppel.  11. 

Ward  v.  Goodrich.  34  C.  369.  82  P.  701. 
Contracts,  32,  41,  60. 

Ward  v.  Ward,  26  C.  33,  62  P.  1105. 
Divorce,  3.  24.    Witnesses,  60. 


Ward  y.  Wilms.  16  C. 
Trtal,  41. 


27  P.  247. 


Ware  v.  Mosher,  62  C.  318.  121  P.  761. 

Judgment,  13.  Justices  of  the  Peace.  31. 
Principal  and  Agent,  4.     Process,  9. 

Warford  v.  Pec^le,  41  C.  203,  92  P.  24. 
Criminal  Law,  63.    Homicide,  52. 

Warford  v.  People.  43  C.  107.  96  P.  556. 

Criminal  Law,,  19,  69,  70,  107,  189,  242. 
Homicide,  20,  76.  Indictment  and  In- 
formation, 22. 

Warner  v.  Gunniscm,  2  A.  430,  31  P.  238. 

Appeal  and  Error,  373.  Eminent  Do- 
main. 3,  6,  61.  Jury,  17.  Maxims.  1. 
Municipal  Corporations,  24.    Statutes, 


V/arren  v.  Adams,  19  C.  616,  36  P.  604. 

Accounting.  Action  for,  2.  Adverse  Pos- 
session, 20.  Equity,  24.  Trusts,  8, 13, 
48.    Witnesses,  29. 

Warren  v.  Adams.  26  C.  404,  60  P.  632. 
Equity,  46. 

Warren  v.  Hall.  20  C.  608,  38  P.  767. 

Appeal  and  Error,  366.  Brokers,  42. 
Parties,  14,  36.  Set-Off  and  Counter- 
claim, 10. 

Warren,  People  ex  rel.,  v.  Carpenter.  29  C 
366,  68  P.  221. 

(See  People  ex  reL  Warren  v.  Carpen- 
ter.) 

Wasem  v.  Qray,  43  C.  140,  96  P.  567. 

Assignments,  7,  29,  40.    Partnership.  40. 

Washburn  v.  WilUams,  10  A.  163,  50  P.  223. 
Appeal  and  Error,  474.     Mortgages,  16, 


66,  71. 
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Washington  County  v.  Murray,  45  C.  115, 100 
F.  588. 

Appeal  and  Error,  28, 110.  Attorney  and 
Client,  83.    Counties,v92. 

Washington  County  v.  Weld  County,  12  C. 
162,  20  P.  273. 

Counties,  7. 

Washington  Gold  Min.  ft  Mill.  Co.  t.  O'Laugh- 
lin,  46  C.  603.  106  P.  1092. 

Appeal  and  Error,  486.  Evidence,  96,  99. 
Mines  and  Minerals,  60,  66,  210.  Time, 
6. 

Wason  V.  Bigelow,  11  A.  120,  62  P.  636. 
TaxaUon,  112,  113. 

Wason  V.  Frank,  7  A.  641,  44  P.  378. 

Injunction,  48.  Pleading,  234.  Reoeiy- 
ers,  29,  33,'  35. 

Wason  V.  Major,  10  A.  181,  50  P.  741. 

Cloud  on  Title,  1.  Injunction,  7.  Quiet- 
ing Title,  4.  Quo  Warranto,  6.  Taxa- 
tion, 118. 

Wasson  ▼.  Dyer,  3  C.  398. 
Appeal  and  Error,  110. 

Wasson  t.  Hoffman,  4  A.  491,  36  P.  446. 
Pleading,  122.    Venue,  14. 

Waterbury  v.  Fisher,  23  C.  266,  47  P.  277. 
Appeal  and  Error,  302.    Pleading,  280. 

Waterbury  V.  Fisher,  6  A.  362,  38  P.  846. 

Limitation  of  Action^,  8.  Pleading,  69, 
138.    Trusts,  2,  3. 

Waterhouse  v.  Churchill,  30  C.  416,  70  P.  678. 
Executors  and  Administrators,  2. 

Waterman  v.  Hughes,  33  C.  270,  80  P.  891. 
Parties,  13.    Waters,  213. 

Waters  v.  People,  23  C.  33,  46  P.  112. 
Animals,  3. 

Waters  v.  People,  4  A.  97,  36  P.  56. 
Bail,  4. 

Water  Supply  ft  Storage  Co.  v.  Larimer  ft 
Weld  Irr.  Co.,  24  C.  322,  61  P.  496. 

Waters,  57,  61,  64,  90,  192,  214. 

Water  Supply  ft  Storage  Co.  v.  Larimer  ft 
Weld  Res.  Co.,  25  C.  87,  53  P.  386. 

Appeal  and  Error,  466.  Judgment,  197. 
Pleading,  264.    Waters,  29,  223. 

Water  Supply  ft  Storage  Co.  v.  Tenney,  21  C. 
284.  40  P.  442. 

Exceptions,  Bill  of,  23. 


Water  Supply  ft  Storage  Co.  v.  Tenney,  24 
C.  344,  51  P.  505. 

Appeal  and  Error,  486.  Estoppel,  26. 
Judgment,  175.    Waters,  189,  197,  253. 

Watkins  ▼.  Adams,  53  C.  290,  126  P.  122. 
Partnership,  72.    Witnesses,  22. 

Watkins  y.  Booth,  66  C.  91,  132  P.  1141. 

Mortgages,  66,  79. 

s 

Watkins  v.  Perry,  25  A.  426,  139  P.  561. 

Contracts,  66.  Judgment,  146.  Mort- 
gages, 91,  93,  114.  Parties,  28.  Proc- 
ess, 27. 

Watrous  v.  HlUiard,  88  C.  266,  88  P.  186. 

Assignments,  26.  Conspiracy,  2.  Cor- 
porations, 139,  240.  Damages,  26,  32. 
Equity,  43.    Judicial  Sales,  1,  2. 

Watson  y.  Hahn,  1  C.  386. 

BiUs  and  Notes,  68,  70,  73,  77,  173. 
Clerks  of  Court,  1.  Damages,  15.  Byi- 
dence,  150.    Pleading,  148,  162,  163. 


Watson  y.  Hahn,  1  C.  494. 

Appeal  and  Error,  81, 
Notes,  117.    Trial,  49. 


BiUs  and 


Watson  V.  Lederer,  11  C.  677,  19  P.  602. 

Exemptions,  10.  Maxims,  1.  Sheriffs 
and  Constables,  26. 

Watson  y.  Lemen,  9  C.  200,  11  P.  88. 

Abatement  and  Reyiyal,  18.  Bills  and 
Notes,  110,  132,  140.  Pleading,  63,  72, 
81,  87,  98,  198. 

Watson  y.  Manitou  ft  Pikes  Peak  R.  Co.,  41 
C.  138,  92  P.  17. 

Appeal  and  Error,  266.  Negligence,  29. 
Trtal,  69. 

Watson  y.  People,  11  C.  4,  16  P.  329. 
Contempt,  13. 

Watt  y.  Lehr.  41  C.  201,  91  P.  1106. 
Appeal  and  Error,  448. 

Waugh  y.  Eden,  12  A.  168,  64  P.  863. 
Partnership,  26. 

Weare  y.  Johnson,  20  C.  863,  38  P.  374. 

Exemptions,  7.  Homestead,  1.  Public 
Lands,  81. 

Weayer  y.  Canon  Sewer  Co.,  18  A.  242,  70  P. 
953. 


Municipal   Corporations,   98. 
251. 


Pleading, 


Weayer  y.  New  Jersey  Fidelity  ft  Plate  Qlass 
Ins.  Co.,  66  C.  112,  136  P.  1180. 

Insurance,  81. 
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Weaver  v.  People,  47  C.  617,  108  P.  331. 

Criminal  Law,  257,  276.  Homicide,  63, 
64,  66. 

Webb  y.  Bankers'  Life  Ins.  Co.,  19  A.  456,  76 
P.  738. 

Insurance,  16,  41,  96. 

Webb  y.  Jackson,  6  A.  211,  40  P.  467. 
Ad<9tion,  1. 

Webb  y.  Blarks,  10  A.  429,  51  P.  518. 

Appeal  and  Error,  482.  Principal  and 
Agent,  25. 

Webb  y.  Smith,  6  C.  365. 

Conditions,  2.    Corporations,  200. 

Webber  y.  Brieger,  1  A.  92,  27  P.  871. 
Appeal  and  Error,  153,  329. 

Webber  y.  Emmerson,  3  C.  248. 

Appeal  and  Error,  108,  128.  Chattel 
Mortgages,  95.  Eyidence,  98.  Excep- 
Uons,  Bill  of,  7.    Trial,  41. 

Webber  y.  Hartman. 

(See  Weber  y.  Hartman.) 

Webber  y.  Petty,  2  A.  63,  29  P.  1016. 
Public  Lands,  35. 

Webber  y.  Wannemaker,  39  C.  425,  89  P.  780. 

Adyerse  Possession,  2, 19,  25,  26,  31.  At- 
tomer  and  Client,  79.  Pleading,  117. 
Quieting  TiUe,  18,  20,  25,  27.  Taxa- 
tion, 200,  202. 

Weber  y.  Baessler,  3  A.  459,  34  P.  26L 
Sales,  57,  59. 

Weber  y.  Bullock,  19  C.  214,  35  P.  183. 
Corporations,  51,  55. 

Weber  y.  Diebold  Safe  A  Lock  Ca,  2  A.  68, 
29  P.  747. 

Sales,  93. 

Weber  y.  Hartman,  7  C.  13,  1  P.  230. 
Estrays,  1. 

Webermeier  y.  White,  22  A.  165,  122  P.  1126. 

Appeal  and  Error,  445. 

Webster  v.  GalT.  6  C.  475. 

Appeal  and  Error,  1.  Limitation  of  Ac- 
tions, 17. 

Webster  y.  Kautz,  22  A.  Ill,  123  P.  139. 

Adyerse  Possession,  9.     Judgment,  212, 


216. 
26. 


Mortgages,  61.     Quieting  Title, 


Webster  y.  Heginbotham,  23  A.  229,  238,  129 
P.  569. 


Lis  Pendens,  9. 
2%  37. 


Names,  1,  4.    Process, 


Webster  y.  Rhodes,  49  C.  203,  112  P.  324. 

Action,  5.  Attorney  and  Client,  82.  Trial, 
69,  76. 

Wechter  y.  People,  53  C.  89,  124  P.  183. 

Criminal  Law,  104,  138,  145.  H<»nicide, 
118. 

Wedge  Mines  Co.  y.  Denyer  Nat  Bank,  19  A. 
182,  73  P.  873. 

Appeal  and  Error,  444.  Banks  and  Back- 
ing, 31.  Bills  and  Notes,  45.  Princi- 
pal and  Agent,  5L 

Weese  y.  Barker,  7  C.  178,  2  P.  919. 

Ejectment,  5,  28.  Judgment,  34,  51. 
Mines  and  Minerals,  70,  112.  Parties. 
15.    TiUe,  1. 


Wehle  y.  Kerbs,  6  C.  167. 

Appeal  and  Error,  11,  30,  349. 
ment,  67,  68. 


Attadi- 


Weil  y.  Neyitt,  18  C.  10,  31  P.  487. 

Appeal  and  Error,  355.    EiXemptlons,  9. 
13.    Trial,  87,  186. 

Weil  y.  Smith,  11  C.  310,  18  P.  30. 
Courts,  187.    Pleading,  146. 

Weiland  y.  Potter,  8  A.  79,  44  P.  769. 
Frauds,  Statute  of  17,  18. 

Weiner  y.  Rumble,  11  C.  607,  19  P.  760. 
Courts,  104. 

Weir  y.  Iroa  Springs  Co.,  27  C.  385,  61  P.  619. 
Mortgages,  38,  46,  84. 

Weir  Iny.  Co.  y.  Scattergood,  42  C.  54,  94  P. 
19. 

Specific  Performance,  19. 

Weise  y.  Barker,  7  C.  178,  2  P.  919. 
(See  Weese  y.  Barker.) 

Weiss  y.  Ahrens.  24  A.  531,  135  P.  987, 

Appeal  and  Error,  437.  Attachment,  38. 
Equity,  40.    Judgment,  180. 

Weiss  y.  GuUett,  29  C.  121,  67  P.  156. 
Courts,  126,  134. 

Weiss  y.  OuUett,  18  A.  122,  70  P.  442. 
Attorney  and  Client,  96. 

Weiss-Chapman  Drug  Co.  y.  People,  39  C. 
374,  89  P.  778. 

Appeal  and  Error,  253,  389.  Courts,  69. 
Eyidence,  12.  Intoxicating  Liquors, 
32. 

Welch  y.  Brown,  46  C.  129,  103  P.  296. 
Estoppel,  27.    Husband  and  Wifc»,  4. 
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Welch  ▼.  Jepson,  13  A.  520,  58  P.  789. 
Judgment,  98.    Trial,  4. 

Welch  y.  Mayer,  4  A.  440,  36  P.  613. 

Appeal  and  Brror,   458.     Assignments, 
13.    Bills  and  Notes,  25,  145. 

Welch  y.  Renshaw,  14  A.  526,  59  P.  967. 
Receiyers,  24,  37,  40,  43. 

Weld  County  y.  (See  under  Board  of  Com'rs 
of  Weld  County  y.) 

Weldon  Valley  Ditch  Co.  y.  Farmers'  Pawnee 
Canal  Co.,  51  C.  545, 119  P.  1056. 

Appeal    and    Error,    55.     Eyidence,    2. 
Waters,  47,  60,  71,  184,  213. 

Welles  y.  Colorado  Nat  Life  Assur.  Co.,  49 
C.  508,  113  P.  524. 


Bills  and  Notes,  132,  133. 
90. 


Pleading,  69, 


Wellington  y.  Beck,  29  C.  73,  66  P.  881. 
Appeal  and  Error,  170, 171. 

Wellington  y.  Beck,  30  C.  409,  70  P.  687. 
Waters,  228. 

Wellington  y.  Beck,  43  C.  70,  95  P.  297. 

Appeal  and  Error,  239.  Pleading,  249. 
Waters,  87,  233. 

Wellington  y.  Terry,  38  C.  285.  88  P.  467. 

Chattel  Mortgages,  20,  68.  Fraudulent 
Conyeyanoes,  14. 

Wellington  Realty  Co.  y.  Gilbert,  24  A.  118, 
131  P.  803. 

Contracts,  11,  13.  Eyidence,  180.  Spe- 
cific Performance,  4.  Vendor  and  Pur- 
chaser, 11,  15. 

Wellmuth  y.  Rogers,  52  C.  454, 121  P.  1025. 
Appeal  and  Error,  6. 

Wellmuth  y.  Rogers,  25  A.  886,  138  P.  69. 
Appeal  and  Error,  154,  165,  241. 

Wells  y.  Adams,  7  C.  26,  1  P.  698. 

Attorney  and  Client,  85,  92.  Eyidence, 
82,  98,  206.    Lost  Instruments,  1. 

Wells  y.  Baker,  38  C.  149,  88  P.  152. 

Appeal  and  Error,  96,  101,  476,  478. 
Wells  y.  Brown,  23  A.  190,  128  P.  869. 

Cloud  on  TiUe,  5.    Quieting  TiUe,  17. 

Wells  y.  Caywood,  3  C.  487. 

Ejectment,  12.  Homesteftd,  5,  9.  Hus- 
band and  Wife,  10,  14,  15.  Mortgages, 
108. 

Wells  y.  Coe,  9  C.  159,  11  P.  50. 

Master  and  Senrant,  24,  27,  34,  54.  Neg- 
ligence, 28. 


Wells  y.  Crawford,  23  A.  103,  127  P.  914. 

Appeal  and  Error,  79,  447.  Assignments, 
33.  Bailment,  4.  Contracts,  29.  In- 
terest, 7.  New  Trial,  34.  Reforma- 
tion of  Instruments,  6. 

Wells  y.  Francis,  7  C.  396,  4  P.  49. 

Appeal  and  Error,  646.  Contracts,  29. 
Ejectment,  12.  Equity,  11.  Judgment, 
226.  Parties,  1.  Trusts,  22,  41.  Ven- 
dor and  Purchaser,  48,  49,  50. 


WeUs  y.  Gilpin,  19  C.  305, : 
Trial,  95. 


P.  545. 


Wells  y.  Schuster-Hax  Nat.  Bank,  23  a  634, 
48  P.  809.  ,^^ 

Common  Law,  4.  Fraudulent  Conyey- 
anoes, 2,  60.  Judgment,  264.  Merger, 
1. 

Wells,  Fargo  k  Co.  y.  Gunn,  33  C.  217,  79  P. 
1029. 


Highwasrs,    18. 
Trial,  28. 


Negligence,   63.     New 


Welsh  y.  Noyes,  10  C.  133,  14  P.  817. 

Justices  of  the  Peace,  23.    Stipulations, 
8. 

Welty  y.  Gibson,  42  C.  18,  93  P.  1093. 
Appeal  and  Error,  447. 

Wendling  Cattle  k  Land  Co.  y.  Woodbum,  14 
C.  544,  24  P.  554. 

Appeal  and  Error,  440. 


Wentzel  y.  People,  55  C.  32 
Criminal  Law,  50,  271. 


133  P.  415. 


Wenz  y.  McBHde,  20  C.  195,  36  P.  1105. 
Liens,  1. 

West  y.  Hanson  Produce  Co.,  6  A.  467,  41  P. 
829. 


Fraudulent  Conyeyances,  17. 
ment,  13. 


Gamish- 


Westcott  y.  Bock,  2  C.  335. 

Appeal  and  Error,  295.    Judgment,  207. 

Westcott  y.  Patton,  10  A.  544,  51  P.  1021. 

Bills  and  Notes,  38,  98,  102,  103,  151. 
Parties,  17.    Pleading,  215.    Tender,  9. 

Westerkamp  y,  Chicago,  B.  ft  Q.  R.  Co.,  41 
C.  290,  92  P.  687. 


Negligence,  30,  60. 
Trial,  96. 


Railroads,  46,  50. 


Western  Chemical  Mfg.  Co.  y.  McCafPrey,  47 
C.  397, 107  P.  1081. 

Judgment,  249,  250.    Notice,  3. 

Western  Electrical  Co.  yl  Pickett,  51  C.  415, 
118  P.  988. 


Limitation  of  Actions,  37,  60,  62. 
and  Phrases. 


Words 
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Western  InveBtment  k  Land  Ck>.  ▼.  Blrst  Nat. 
Bank,  23  A.  143,  128  P.  476. 

Bills  and  Notes,  114.  Corporations,  170, 
176,  188,  190.  Bvidence,  lOL  Trial, 
62,  74.    Witnesses,  60. 

Western  Inrestment  k  Land  Ca  v.  Jlrst  Nat 
Bank,  24  A  87,  181  P.  800. 

Anneal  and  Brror,  548. 

Western  Glass  Mfg.  Go.  ▼.  Schoeninger,  42 
C.  357,  94  P.  842. 

Gontempt,  14.    Damages,  60. 

Western  Lumber  k  Pole  Co.  v.  City  of  Golden, 
22  A.  209,  124  P.  584. 


Appeal   and   Brror,   146. 
Statutes,  92,  96. 


Courts,    180. 


Western  Lumber  k  Pole  Go.  v.  City  of  Golden, 
23  A.  461,  130  P.  1027. 

BSquity,    13,   14.     Mechanics'    Liens,   6. 
Municipal  Corporations,  117. 
Statutes,  93,  96,  119. 

Western  Nat  Bank  v.  State  Bank,  18  A.  128, 
70  P.  489. 

Bills  and  Notes,  144.    Gaming,  4. 

Western  Nat.  Bank  of  Pueblo  y.  Rizer,  12  A. 
202,  55  P.  268. 


Estoppel,  37. 
trators,  24. 


Bxecntors  and  Adminis- 


Westem  Union  Tel.  Co.  y.  Bi*MetaUio  Bank, 
17  A.  229,  68  P.  116. 

Banks  and  Banking,  36.  Bills  and  Notes, 
106. 

Western  Union  Tel.  Co.  y.  Claymore,  2  C.  32. 

Abatmnent  and  Reyiyal,  1,  6.  Corpora- 
tions, 222.    Courts,  16. 

Western  Union  Tel.  Co.  y.  Conant  H  C.  Ill, 
17  P.  107. 

Process,  18. 

Western  Union  Tel.  Co.  y.  Comwell,  2  A.  491, 
31  P.  393. 

Damages,  7.  Telegraphs  and  Telephones, 
3. 

Western  Union  Tel.  Co.  y.  Dunfleld,  11  C. 
336,^  18  P.  34. 

Telegraphs  and  Telephones,  6. 
Western  Union  Tel.  Co.  v.  Byser,  2  C.  141. 

Corporations,  19,  218,  226.  Damages,  21. 
Negligence,  7,  28,  53,  62.  Pleading,  67. 
Principal  and  Agent,  77. 

Western  Union  Tel.  Co.  y.  Graham,  1  C.  182. 

Appeal  and  Error,  161,  336,  337.  Cor- 
porations, 133,  170.    Estoppel,  37. 

Western  Union  Tel.  Co.  y.  Graham,  1  C.  230. 

Diamages,  6,  45.  Negligence,  9.  Tele- 
graphs and  Telephones,  i,  5. 


Western  Union  Tel.'  Co.  y.  Olsson,  40  C.  264, 
90  P.  841. 

Appeal  and  Error,  606.  Master  and  Senr- 
ant,  117,  119.    Ne^lg^ce,  8,  6L 

WesUake's  WIU,  In  re,  36  C.  407,  85  P.  84. 
(See  Whitney  y.  Haningtcm.) 

Westman  Mercantile  Go.  y.  Park*  2  A  645, 
31  P.  945. 

Sales,  33.   Trial,  122. 

Weston  y.  Estey,  22  C.  334,  45  P.  367. 

Contracts^  92.  Corporations,  174.  Plead- 
ing, 66.    Quieting  Titte,  18. 

Western  y.  Uyesey,  45  C.  142,  100  P.  404. 

Action,"  6.  Appeal  and  Error,  4.  Con*> 
tracts,  33.  Money  Lent,  2.  Mortgages, 
47.    Trial,  75, 

Wettengel  y.  Denyer,  20  C.  552,  39  P.  343. 

Denyer,  5?.  Municipal  Corporations, 
165,  177.    Trial,  101. 

Whalen  y.  McBIahon,  16  C.  373,  26  P.  583. 

Attachment,  86.  Garnishment  27.  In- 
tenrention,  2.  Justices  of  the  Peace, 
44. 

Wheeler  y.  Beers,  46  C.  547,  101  P.  758. 
Brokers,  17. 

Wheeler  y.  Dunn,  13  C.  428,  22  P.  827. 

Election  of  Remedies,  L   Fraud,  1,  9,  20. 

Wheeler  y.  Garrett  13  C.  140,  21  P.  1021. 
Appeal  and  Brror,  22, 

Wheeler  y.  Kuhns,  9  C.  196,  11  P.  97. 
Appeal  and  Error,  163. 

Wheeler  t.  Mayher,  15  A.  179,  61  P.  623. 
Judgment,  98.    Trusts,  33. 

Wheeler  y.  Mineral  Farm  Consol.  Min.  Co., 
31  C.  lid,  71  P.  1101. 

Appeal  and  Blrror,  444.  Bills  and  Notes^ 
165.    Corporations,  140,  148. 

Wheeler  y.  Northern  CokH*ado  Irrigatingr  Co., 

9  C.  248,  11  P.  103. 

Courts,  105,  111,  118.    Mandamus,  35. 

Wheeler  v.  Northern  Colorado  Irrigation  Co., 

10  C.  582,  17  P.  487. 

Mandamus,  45.  Pleading,  167.  Waters, 
6,  19,  24,  60,  61,  70,  250,  260,  269,  28% 
283,  286,  299,  301. 

;  Wheeler  y.  People,  49  C.  402,  113  P.  312. 
Confidence  Game,  1. 

Wheeler  y.  Wade,  1  A.  66,  27  P.  719. 
>         Public  Liands,  25. 
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Wheeler  v.  Watson,  84  C.  36,  81  P.  269. 
Appeal  and  Error,  448. 

Wheeler  Bankihg  Go.  of  Aspen  ▼.  Holden,  11 
A.  292,  5d  P.  1082. 

(See  J.  B.  Wheeler  Banking  Ck>.  of  Aspen 
y.  Holden.) 

Whelen  v.  Whelen,  8  A.  196,  45  P.  23L 
Divorce,  67. 

^  W.  H.  Pranta  Stores  Co.  v.  Wright,  22  A.  170, 
123  P.  329. 

(See  Frantz  Stores  Ckx  ▼.  Wright) 

Whinnery  v.  WUey,  38  C.  203,  88  P.  171. 

Pleading,  121,  132.     Sheriffs  and  Con- 
stables, 42. 

Whipple  y.  Bansemer,  24  a  319,  50  P.  86}^ 
(See  Whipple  v.  Owen.) 

Whipple  V.  Broad,  25  C.  407.  55  P.  172. 
Elections,  31. 

Whipple  y.  HartseU,  25  C.  481,  55  P.  186« 
Electicms,  28. 

Whipple  y.  Kleckner,  25  C.  423,  55  P.  163. 
Elections,  20,  31. 

Whipple  y.  Owen,  24  C.  319,  50  P.  861. 
Elections,  35. 

Whipple  y.  Steyenson,  25  C.  447,  55  P.  188. 
tJourts,  105,  110,  121.    Electiotas,  35. 

Whipple  y.  Wheeler,  25  G.  421,  55  P.  188. 
(See  Whipple  y.  Broad,  25  0.  407,  55  P. 
172.) 

White,  Ex  parte,  6  C.  521. 
Statutes,  38. 

White  y.  Bower,  56  C.  575, 136  P.  1063. 

Husband  and  Wife,  3.    Wills,  10.    Words 
and  Phrases. 

White  y.  ChHstopherson,  46  C.  46, 102  P.  747. 
Witnesses,  23. 

White  y.  Farmers'  Highline  Canal  i  Reser- 
yoir  C!o.,  22  C.  191,  43  P.  1028. 

Constitutional  Law,  48.    Waters,  256. 

White  y.  Nuckolls,  49  C.  170,  112  P.  329. 
Appeal  and  Error,  447,  471.  Jnjunctiqn, 


36.     Pleading,  182,  268. 
238,  358,  363. 


Waters,  71, 


White  y.  People,  8  A.  289,  45  P.  539. 

Courts,  15.    Criminal  Law,  116.    Indict- 
ment and  Information,  7,  8,  24. 

White  y.  Trinidad.  10  A.  327,  52  P.  2l4. 
Negligence,  63.    Trial,  119. 


Whitehead  y.  BaUihger,  38  C.  66,  88  P.  169. 
Appeal  and  Error,  439^   (Naming,  2. 

Whitehead  y.  Callahan,  44  C.  396,  99  P.  57. 

Ejectment,  6,  22,  40.  41.  Judgment,  99; 
Taxation,  136,  170,  190,  196. 

Whitehead  y.  Denyer,  13  A.  134,  56  P.  913. 

Eminent  Domain,  9,  50.  Maxims;  1. 
Municipal  Corporations;  98. 

Whitehead  y.  Emmerich,  38  C.  13,  87  P.  790. 

Appeal  and  Error,  93.  dill^  and  Noteis, 
34.    Byidence^  159.    Trial,  122,  126. 

Whit^ead  y.  Jessup,  2  A.  76,  29  P.  916. 

Eyidenoe,  169.  Malicious  Prosecution,  1, 
3. 

Whitehead  y.  Jessup,  7  A.  460,  48  P.  1042. 

Appeal  and  Error.  123.  Assignments.  25. 
Attorney  and  Client,  1081  JudgfiiMit; 
268. 

Whitehead  y.  Johnson,  61  C.  587,.  119  P.  478. 
Pleading,  214. 

Whitehead  y.  Linn,  45  C.  427,  102  P.  286. 

Appeal  and  Error,  609.  Eyidence,  16T. 
Principal  and  Agent,  2L 

Whitehead  y.  Linn,  47  C.  2,  105  P.  1080. 
Judgm^t,  248. 

Whitehead  y.  Lynn,  20  A.  51,  76  P.  1119. 
Principal  and  Agent,  21,  25. 

White  House   Mountain  (k>ld   Min.   Co.   y. 
Powell,  30  C.  397,  70  P.  679. 

Appearance.  7.  Assignments.  30.  Cor- 
porations. 228. 

Whiting  y.  Cochran,  7  A.  533,  44  P.  51L 
Appeal  and  Error,  437. 

Whltmore  y.  Gtoston,  86  C.  345,  85  P.  427. 
Judgment,  13,  59. 

Whitmore  y.  Caston.  36  C.  348.  86  P.  428. 
(See  Whitmore  t.  Oaston^  86  €.  846,  86 
P.  427.) 

Whitney  y.  Hanington,  36  C.  407,  85  P.  84. 
Eyidence.  162.    Wills,  8,  21,  80,  32,  36. 

Whitney  y.  Teichfow,  11  C.  55&^ »  P.-  5^7. 
Appeal  and  Error,  279. 


Whitsett  y.  Claytbn.  5  a  476* 

Accord  and  Satisfaction.  2. 
32.  125.    Tender.  7. 

Whitsett  y.  Kershow.  4  C.  419. 


Contracts, 


E<iaity.  9.  12.  Estoppel.  16.  Judgment, 
99.  Liens,  4.  Mortgages,  8.  Trusts, 
18.    Witnesses,  19. 
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Whitsett  ▼.  Union  Depot  k  R.  Co.,  10  C.  MS; 
15  P.  339. 

Damages,  2.  Denver,  14.  Municipal 
Corporations,  201,  202.    Nuisance,  9. 

Whittle  Y.  Denver  ft  R.  Q.  R.  Co.,  51  C.  382, 
118  P.  471. 

Carriers,  54,  60. 

Wich  T.  Equitable  Fire  k  Bfarine  Ins.  Co.,  2 
A.  484,  31  P.  889. 

Insurance,  13,  42,  45,  50,  92. 

Wickham  v.  Pec^^le,  41  C.  345.  93  P.  478. 

Criminal  Law,  119,  136,  155,  286.  Homi- 
cide,  9,  17,  77,  84,  91,  93,  115.  Indict- 
ment and  Information,  9.  Witnesses, 
40. 

Widner  ▼.  Buttles,  3  C.  1. 
Exceptions,  Bill  of,  24. 

Widner  v.  Walsh,  8  C.  418. 
Judgment,  55. 

Widner  r.  Walsh,  3  C.  548. 

Contracts,  145.    Exceptions,  Bill  of,  27. 
Replerin,  8.    Sales,  79. 

Wiederrecht  ▼.  People,  27  C.  384,  61  P.  225. 
Appeal  and  Error,  144. 

Wieland  v.  Potter,  6  A.  451,  46  P.  870. 

Appeal  and  Error,  208,  216.  Exceptions, 
Bill  of,  27. 

Wier  V.  Bradford,  1  C.  14. 

Dismissal  and  Nonsuit,  16.  Forcible 
Entry  and  Detainer,  2.    Pleading,  150. 


Wier  y.  Johns,  14  C.  493,  24  P.  262. 

Cancellation  of  Instruments,  11. 
22.    Equity,  5. 


Deeds, 


Wiggington  v.  Denrer,  R.  G.  R.  Co.,  51  C.  877, 
118  P.  88. 


Appeal  and  Error,  415. 
192,  225. 


Pleading,  165, 


Wigton  T.  Elliott,  49  C.  115,  111  P.  713. 
Appeal  and  Error,  803.    Interest,  27. 

Wike  y.  Campbell.  5  C.  126. 

Appeal  and  Error,  188.    Justices  of  the 
Peace,  41.    Statutes,  129. 

Wilber  v.  Eicholts,  5  C.  240. 
Criminal  Law,  88. 

Wilbur  T.  Maynard,  6  C.  483. 

Courts,  49.    Judgment,  29, '82. 

Wilcox  y.  American  Sar.  Bank,  21  C.  348,  40 
P.  881. 


Appeal  and  Error,  327. 
180. 


Pleading,  166, 


Wilcox  V.  Field,  1  C.  3. 
Judgment,  36,  98. 

Wilcox  V.  Jackson,  7  C.  521,  4  P.  966. 

Assignments  for  Benefit  of  Creditors,  4. 
Chattel  Mortgages,  16,  24,  32,  40. 
Fraudulent  Conveyances,  2L  Partner- 
ship, 44.    Pledges,  L 

Wilcox  y.  Jamieson,  20  C.  158,  36  P.  902. 
Pleading,  9,  269.    Sales,  68. 

Wilcox  y.  John,  21  C.  367.  40  P.  880. 
Public  Lands,  79. 

Wilcox  y.  People,  46  C.  382, 104  P.  408. 
Constitutional  Law,  76,  78. 

Wilcox  y.  Pe<vle,  17  A.  109,  67  P.  343. 
Intoxicating  Liquors,  38. 

Wilcoxen  y.  Morgan,  2  C.  473. 

Evidence,  116.  Fraudulent  Conveyances, 
1,  4,  31,  32,  33. 

Wild  V.  Consolidated  Plaster  Co.,  47  C.  516. 
108  P.  27. 

(See  Buckhom  Plaster  Co.  v.  Consoli- 
dated Plaster  Ca) 

Wilde  v.  Rawles,  13  C.  583,  22  P.  897. 

Attachment,  107.  Courts,  202.  Replevin, 
1.3. 

Wilder  v.  South  Side  Irr.  Dist,  55  C.  363. 136 
P.  461. 

Statutes,  113.    Waters,  322. 

Wile  V.  BuUer,  4  A.  154,  34  P.  1110. 
Chattel  Mortgages,  25. 

WUey  V.  McDowell,  55  C.  236,  133  P.  757. 
Elections,  36,  44.  61. 

Wiley  v.  People,  51  C.  574,  119  P.  620. 
Homicide,  27,  103. 

Wilkins  v.  Abdl,  26  C.  462,  58  P.  612. 
Mines  and  Minerals,  284. 

Wilkins  k  Cornish  Realty  Co.  v.  Jones,  53  C. 
355.  127  P.  224. 

Appeal  and  Error,  437. 

Willard  v.  Mathesus,  7  C.  76,  1  P.  690. 
Animals,  8.    Customs  and  Usages,  8. 

Willard  v.  MeUor,  19  C.  534,  36  P.  148. 

Appeal  and  Error,  457.  Depositions,  1. 
Evidence,  144,  148,  192.  Guaranty,  8. 
Interest,  16.    Libel  and  Slander,  3. 

Willard  v.  Williams,  10  A.  140,  50  P.  207. 

Attorney  and  Client,  92.  Trial,  15,  125. 
137. 
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WUlburn  v.  People,  55  C.  454.  136  P.  799. 
Breach  of  the  Peace,  1. 

Williams  v.  Bishop,  11  A.  378,  53  P.  239. 
Brokers,  15,  2L 

Williams  v.  Bishop,  17  A.  503,  68  P.  1063. 
Appeal  and  Error,  543.    Brokers,  38,  42. 

Williams  v.  Board  of  CcHn'rs  of  Routt  County, 
37  C.  55,  84  P.  1109. 

Equity,  13,  20.  Highways,  4,  7,  9.  Judg- 
ment, 173,  179.    Pleading,  147. 

Williams  v.  Board  of  Com'rs  of  Routt  County, 
48  C.  541,  111  P.  71. 

Abatement  and  Revival,  2.  Appeal  and 
Error,  300,  388.  Election  of  Remedies, 
3.    Eminent  Domain,  45,  68. 

Williams  V.  Carpenter,  14  C.  477,  24  P.  558. 

Frauds,  Statute  of,  31.  Specific  Per- 
formance, 23. 


Williams  v.  Carr,  4  A.  363,  36  P.  644. 

Abatement  and  Revival,  9,  14,  15. 
nesses,  18. 


Wit- 


WlUiams  V.  Carr,  4  A.  368,  36  P.  646. 

Judgment,  142.     Limitation  of  Actions, 
24,  61.    Witnesses,  16,  18. 

Williams  v.  Conroy,  35  C.  117,  83  P.  959. 

Cloud  on  Title,  3.    Deeds,  44.    Taxation, 
187,  190,  199. 

Williams  v,  Eldora-Enterprise  Gk>ld  Min.  Co., 
35  C.  127,  83  P.  780. 

Mechanics'  Liens,  20.    Mines  and  Bfiner- 
als,  240,  284. 

Williams  v.  Fidelity  ft  Deposit  Co.  of  Mary- 
land, 42  C.  118,  93  P.  1119. 

Wills,  51. 

Williams  v.  FoUett,  17  C.  51,  28  P.  330. 
Judgment,  13.    Mortgages,  111. 

Williams  v.  Hacker,  16  C.  113,  26  P.  143. 
Judgment,  197,  279. 

Williams  v.  Kyes,  9  A.  220,  47  P.  839. 
Malicious  Prosecution,  5,  12. 

Williams  v.  Laclede  Fire-Brick  BCfg.  Co.,  5 
A.  311,  38  P.  843. 

Contracts,  118. 

Williams  v.  Mellor,  12  C.  1,  19  P.  839. 

Chattel  Mortgages,   35.     Execution,  22. 
34.    Pleading,  272.    Trial,  122. 

Williams  v.  People,  25  C.  251.  53  P.  509. 
Criminal  Law,  260. 


Williams  v.  People,  26  C.  272,  57  P.  701. 

Appeal  and  Error,  477.  Evidence,  121. 
Indictment  and  Information,  7.  Per- 
jury, 4. 

WiUiams  v.  People,  38  C.  497,  88  P.  463. 
Courts,  92.    Elections,  53. 

WUliams  V.  People,  46  C.  183,  103  P.  298. 

Contempt,  15,  27.  Courts,  64.  Grand 
Jury,  3. 

Williams  v.  Rocky  Mountain  Fuel  Co.,  55  C. 
133,  133  P.  742. 

Adverse  Possession,  14.    Pleading,  215. 

Williams  v.  Sleepy  Hollow  Min.  Co.,  37  C.  62, 
86  P.  337. 

Evidence,  215.  Master  and  Servant,  23, 
24,  33,  36,  61,  93,  95,  99,  100,  101. 
Negligence,  53,  59.    Trial,  65. 

Williams  v.  Uncompahgre  Canal  Co.,  13  C. 
469,  22  P.  806. 

Action,  13.  Attorney  and  Client,  54,  60. 
Corporations,  202.  Mechanics'  Liens, 
56.    Trial,  1,  8. 

Williams  v.  Weber,  1  A.  191,  28  P.  21. 
Extradition,  1,  4. 

Williams  v.  Williams,  19  C.  19,  34  P.  285. 
Appeal  and  Error,  166. 

Williams  v.  Williams,  20  C.  51,  37  P.  614. 

Damages,  21,  36.  Evidence,  115,  116, 
Husband  and  Wife,  41,  42,  43.  Parent 
and  Child,  1.    THal,  90,  141. 

WiUiams  v.  Williams,  1  A.  281,  28  P.  726. 
Divorce,  3,  23.    Trial,  69. 

Williams  v.  Wishard,  1  A.  212,  28  P.  20. 
Appeal  and  Error,  437. 

Williams  v.  Woodruff,  35  C.  28,  85  P.  90. 
(See  Woodruff  v.  Williams.) 

Williamson  v.  Board  of  Com'rs  of  Arapahoe 
County,  23  C.  87,  46  P.  117. 

(See  House,  In  re.)    Statutes,  85. 

WUlis  V.  Roberts,  18  A.  149,  70  P.  445. 
Fraudulent  Conveyances,  21,  23. 

Willison  V.  Cooke,  54  C.  320,  130  P.  828. 

Appeal  and  Error,  67.  Constitutional 
Law,  49,  100.    Denver,  55. 

Willoughby  v.  Brown,  4  C.  120. 
Appeal  and  Error,  156,  168,  337. 

Willoughby  v.  George,  4  C.  22. 
Appeal  and  Error,  3. 
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WiUoushby.y.  George,  6  C.  80. 

Appeal  ftnd  j:rror,  144,  331.  Liliiitation 
of  ActiaQS,  52. 

WillMm  y.  Colorado  ft  a  R.  Ca,  67  C.  303, 142 
P.  .174. 

Explosires.  L  Negligence,  26.  Pleading, 
109.  RallroadB,  87,  38.  Receivers,  21. 
Tort«,7. 

Wibnore  v.  Kall>erer,  24  A.  209, 188  P.  763. 
Landlord  and  Tenant,  13.    Pleading,  260. 

Wilmore  v.  Minti,  42  C.  828,  96  P.  636. 
Action,  4,  7. 

WilMm  Y.  Agnew.  26  A.  109, 136  P.  96. 

Byidence,  170.  Landlord  and  Tenant,  21, 
22,  88,  40,  63. 

Wilson  ▼.  American  Nat  Bank  pf  Pueblo,  7 
A.  194,  42  P.  1037. 


Frands,    Statute 
Conreyances,  1. 


of,    23.      Fraudulent 


vWilscm  T.  Andrews,  6  A.  10,  36  P.  69. 
Appeal  and  Error,  402. 

Wilson  y.  Bates,  21  C.  116,  40  P.  361. 
Appeal  and  Brror,  609. 

Wils<m  y.  Board  of  Regents  of  Uniy^tdty  of 
Colorado,  46  C.  100,  102  P.  1088. 

Appeal  and  Error,  44. 

Wilson  y.  Chilcott,  12  C.  600.  21  P.  901. 
Municipal  Corporations,  123. 

WUsmi  y.  Collin,  46  C.  412,  102  P.  21. 

Appeal  and  Error,  1.  Eyidence,  86,  87. 
Judgment,  112.  Stipulations,  9.  Trial, 
183. 

Wilson  y.  Denver,  S.  P.  k  P.  R.  Co.,  7  C.  101, 
2  P.  1. 


^Master  and  Servant,  21,  89. 
126,  147. 


Pleading, 


Wilson  y,  Faqua,  21  A.  449, 122  P.  68. 
Appeal  and  Error,  818. 

Wilson  v.  Oerhardt,  9  C.  686,  13  P.  706. 

Appeal  and  Error,  268.     Landl(»*d  and 
Tenant,  16. 

Wilaon  y.  Hamette,  32  C.  172,  76  P.  396. 

Evidence,  192,  196,  198,  199.    Mii^es  and 
Minerals,  208.    Trial,  12,  43. 

Wilson  V.  Hawthorne,  14  C.  630,  24  P.  648. 
Judgment,  161,  270.    Pleading,  79«  244. 

Wilson  v.  Hickman,  19  A.  141,  73  P.  1088. 
Appeal  and  Error,  340. 


Wilson  v.  Jones,  20  A.  317,  78  P.  622. 
Cliattel  MOTtgages,  24. 

Wilson  v.  Kent,  38  C.  492,  88  P.  461. 

Accounting,  Action  for,  8.  Appeal  and 
Error,  110,  223,  484.  Assignments,  86. 
ParUes,  4.    Trusts,  26,  31,  33. 

Wilson  v.  Limt,  11  A.  66,  62  P.  296. 
Landlord  and  Tenant,  42. 

Wilson  v.  Lunt,  17  A.  48,  67  P.  627. 

Landlord  and  Tenant,  42.    Trial,  186. 

Wilson  v.  McLaughlin,  11  C.  466, 18  P.  739. 
Specific  Performance,  26. 

Wilson  v.  MitcheU,  48  C.  464,  111  P.  21. 

Divorce,  69,  70.  Evidence,  6,  123.  Judg- 
ment, 220.    Parent  and  Child,  2. 

Wilson  V.  MorHs,  4  A.  242,  36  P.  248. 

Appeal  and  Error,  461.  Cancellation  ot 
Instruments,  3,  16. 

WUson  V.  Ottenberg,  10  A.  616,  61  P.  1018. 
Frauds,  Statute  of,  20. 

Wilson  v.  People,  3  C.  326. 

Appeal  and  Error,  128.  Continuance,  14. 
Courts,  23,  74.  Criminal  Law,  132. 
District  and  Prosecuting  Attorneys,  8. 
Grand  Jury,  4,  6. 

Wilson  v.  People,  19  C.  199,  34  P.  944. 
Bailment,  1,  4.    Bonds,  14. 

Wilson  v.  People,  26  C.  376,  66  P.  72L 
Appeal  and  Error,  326. 

WUson  V.  People,  36  C.  418,  86  P.  187. 
Elections,  13,  66.    Statutes,  60,  76,  77. 

Wilson  V.  People,  44  C.  608,  99  P.  336. 

(See  Gibson  v.  People,  44  C.  600,  99  P. 
333.) 

Wilson  V.  Union  Distilling  Ca,  16  A.  429,  66 
P.  170. 

Appeal  and  Error,  76.  Evidence,  166. 
169,  192.  Pleading,  69.  Reference,  1, 
2. 

Wilson  V.  Voight,  9  C.  614,  13  P.  726. 
Chattel  Mortgages,  24. 

Wilson  V.  Ward,  26  C  39,  66  P.  673. 
Equity,  40.    Injunction,  6. 

Wilson  V.  Welcb»  8.A.  210,  46  P.  106. 

Appeal  and  Error,  661,  672.  Parties,  11. 
36.    Pleading,  269. 

Wilson  V.  Welch,  12  A.  186,  66  P.  201. 
Depositions,  10. 
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Wilson  V.  Wilson,  18  C.  616,  34  P.  176. 

ArbitraUon  and  Award,  1,  10,  11,  12. 
Haxims,  1. 

Wilson  V.  Wilson,  66  C.  70,  182  P.  67. 

Appeal  jund  Error,  366.  Bzecntora  and 
Administrators,  24,  26. 

Winch  y.  Edmunds,  34  C.  369,  83  P.  632. 

Principal  and  Agent,  8,  31. 
Specific  Performance,  11, 16. 

Winchell  v.  Powell,  43  C.  264,  96  P.  967. 
Partnership,  36,  37,  47. 

Winchester  v.  Joslyn,  31  C.  220,  72  P.  1079. 
Pledges,  3,  15.    Trial,  76. 

Windsor  Reservoir  k  Canal  Co.  v.  Hoffman 
Mill.  Co.,  48  C.  82,  109  P.  422. 

Waters,  66,  74. 
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Mill.  Co.,  48  C.  89,  109  P.  426. 
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toppel,  24.   Judgment,  232.     Waters, 
61,  66,  68,  178,  179,  180,  184,  189,  193, 
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Winne  v.  Colorado  Springs  Co.  3  C.  166. 

Appeal  and  Error,  623.  Bills  and  Notes, 
133,  137,  169.  Pleading,  11.  Principal 
and  Surety,  23.    Tender,  8. 

Winscott  V.  Shelton,  6  A  367,  38  P.  696. 
Appeal  and  Error,  21. 

Winship  v.  May,  7  A.  366,  43  P.  904. 

Appeal  and  Error,  46,  49.  Attachment, 
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Contracts,  26,  34.  Specific  Performance, 
16. 

Winter  v.  Goebner,  21  C.  279.  40  P.  670. 
Contracts  34.    Specific  Performance,  16. 

Winter  v.  People,  27  C.  136,  60  P.  344. 
Exceptions,  Bill  ot  14. 

Winter  v.  People,  10  A.  510,  61  P.  1006. 
Exceptions,  Bill  of,  14. 

Winters  v.  M.  W.  Stoddard  ft  Co.,  20  A  666, 
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Appeal  and  Error,  373.   Contracts,  3, 181. 
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Burglary,  4.   Criminal  Law,  106, 172, 183. 
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Abatement  and  Revival,  8.  Appeal  and 
Error,  1, 136. 

Witcher  V.  Gibson,  16  A.  163,  61  P.  192. 

Appeal  and  Error,  373.  Principal  and 
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Wltfeher  V.  McPhee,  16  A  298,  66  P.  806. 
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Agent,  43,  77. 
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Appeal  and  Error,  193.    Replevin,  32. 
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Brokers,  17. 

Witkowski  V.  Hill,  17  C.  372,  80  P.  66. 

Appeta  and  Error,  398,  444.  Chattel 
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Witter  V.  Whipple,  26  C.  1,  65  P.  1081. 
(See  Schafer  v.  Whipple.) 

Witter  V.  Whipple,  26  C.  406,  66  P.  1100. 
(See  Schafer  v.  Whipple,  26  C.  400,  66  P. 
180.) 

Wittman  v.  Pickens,  33  C.  484,  81  P.  299. 
Bills  and  Notes,  104.    Gifts,  4. 

Wolcott  V.  Johns,  7  A  360,  44  P.  676. 

Escrows,  1.  Principal  and  Agent,  71. 
Vendor  and  Purchaser,  16,  26. 

Wolf  V.  Burke,  18  C.  264,  32  P.  427. 
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Evidence,  33. 

Wolf  V.  People,  46  C.  632,  102  P.  20. 
Animals,  3.    Criminal  Law,  106,  180. 

Wolfe  V.  Abbott.  64  C.  631, 131  P.  386. 

Intoxicating  Liquors,  41.  Municipal 
Corporations,  48,  171,  183. 

Wolfe  V.  Cniilds,  42  C.  121,  94  P.  292. 

Mines  and  Minerals,  262.  Tenancy  in 
Common,  13,  17.  Vendor  and  Pur- 
chaser, 34,  40. 

Wolfe  V.  Mueller,  46  C.  336.  104  P.  487. 
Wills,  24,  63,  71. 

Wolfer  V.  Redding,  48  C.  68, 108  P.  980. 

Appeal  and  Error,  99, 123,  274.    Trial,  87. 

Wodfer  V.  William  Redding  ft  Son. 
(See  Wolfer  v.  Redding.) 

Wolff  V.  Chapman,  7  A  179,  42  P.  1018. 

Appeal  and  Error,  236,  296.  Evidence, 
163. 

Wolff  V.  City  of  Denver,  20  A.  135,  77  P.  364. 
Municipal  Corporations,  123.  132. 
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Wolff  V.  Farmers'  Highllne  Canal  ft  Reser- 
voir  Co..  65  C.  467.  136  P.  780. 

Courts,  120,  134,  138. 


W6UI  y.  Helbig,  21  C.  490,  43  P.  133. 
Contracts,  79,  86. 


I 


Wolff  y.  Pomponia,  62  C.  109,  120  P.  142. 

Appeal  and  Error,  286,  866,  447,  479. 
Waters,  72,  238. 

Wolffey  y.  Lebanon  Bfln.  Co.,  3  C.  64. 
Appeal  and  Error,  160. 

•Wollley  y.  Lebanon  Bfln.  Co.,  3  C.  296. 
Judgment,  117. 

Wolfley  y.  Lebancm  Min.  Co.,  4  C.  112. 

Maxims,  1.  Mines  and  Minerals,  164, 
166,  174.    PubUc  Lands,  62. 

Woman's  C.  T.  U.  y.  Taylor,  8  C.  76,  6  P.  826. 
Corporations,  176,  177,  188. 

Women  of  Woodcraft  y.  Ransch,  24  A.  804, 
134  P.  141. 

Death,  1.    Insurance,  109,  111,  124. 

Wood  y.  Casserleigh,  30  C.  287,  71  P.  360. 

Appeal  and  Error,  603.  Contracts,  68, 
69,  167,  169. 

Wood  y.  Chapman,  24  C.  134,  49  P.  136. 

Adverse  Possession,  81.  Appeal  and  Er- 
ror, 83.  Ejectment,  83.  Limitation  of 
AcUons,  63.    Trial,  46,  116,  122. 

Wood  y.  Denver  City  Waterwc^ks  Ca,  20  C. 
263,  38  P.  239. 

ParUes,  17. 

Wood  y.  Lake,  3  A.  284,  33  P.  80. 

Certiorari,  24.    Justices  of  the  Peace,  11. 

Wood  y.  McCombe,  37  C.  174,  86  P.  819. 

Adverse  Possession,  14.  Cloud  on  Title, 
3.    Taxation,  19,  199. 

Wood  v.  Throckmorton,  26  C.  248,  67  P.  699. 
Insane  Persons,  10. 

Woodall  y.  Davis-Creswell  Mfg.  Co.,  9  A.  198, 
48  P.  670. 

Frauds,  Statute  of,  9. 


Woodbury  v.  Grimes,  1  C.  100. 

Constitutional  Law,  63,  66. 
Liens,  6. 


Mechanics' 


Woodbury  v.  Hinckley,  3  A.  210,  82  P.  860. 
Bills  and  Notes,  66,  67,  161.    Trial,  186. 

Woodmen  Inv.  Ass'n  y.  Grand  Junction,  61  C. 
363,  117  P.  997. 

Appeal  and  Error,  321. 


Woodruff  y.  Hensel,  6  A.  103.  37  P.  948. 
Novation,  2. 

Woodruff  y.  Williams,  36  C.  28,  86  P.  90. 

Equity,  24,  26.  Estoppel,  30.  Fraud.  12. 
17.  26.    Notice,  3.    Trusts.  43. 

Woods  y.  Chellew.  16  A.  368.  62  P.  230. 
Appeal  and  Errc^,  266,  271.  272,  387. 

Woods  y.  Sargent,  43  C.  268,  96  P.  932. 

Evidence,  34.  Waters,  61,  63,  89.  188, 
231.  233. 

Woods  y.  Tanquary,  3  A.  616,  34  P.  737. 
Action,  1,  6.    Attachment,  73.    Jury,  C. 

Woods  Gold  Min.  Co.  v.  Royston.  46  C  191, 
103  P.  29L 

Corporations,  221. 

Woods  Inv.  Ca  v.  Palmer,  8  A.  132,  46  P.  237. 

Appeal  and  Error,  289.  Corporations, 
177.    Mortgages,  42. 

Woodward  v.  Ellsw<»th,  4  C.  680. 

Banks  and  Banking,  16.  Taxation,  93. 
94,  117. 

Woodward  v.  League,  26  C.  129,  64  P.  M2. 
(See  Sams  Automatic  Car  Couple  Co. 
v.  League.) 

Woodward  v.  Pec^le's  Nat  Bank.  2  A.  369, 
31  P.  184. 

'Homestead,  2,  7. 

Woodward  v.  Woodward,  33  C.  467,  81  P.  322. 
Pleading,  116,  117,  119.    Wills,  20,  68. 

Woodworth  v.  Gorsline^  30  C.  186,  69  P.  706. 

Evidence,  212,  213,  216.  Execution,  81. 
Indemnity,  2,  3.  Judgm^t,  210,  218, 
223.    Sheriffs  and  Constables,  40. 

Woodworth  v.  Henderson,  28  C  381,  66  P.  26. 
Corporations,  161.    Vmiue,  26. 

Woolman  v.  Capital  Nat  Bank,  2  A.  464.  31 
P.  236. 

Bills  and  Notes,  141.  Pleading,  107.  Set- 
off and  Counterclaim,  16. 

Wooton  v.  Seigel,  6  C.  424. 
Appeal  and  Error,  272. 

Worrall  v.  Hare.  1  C.  91. 

Abatement  and  Revival,  18,  19. 

WorreUv.  Smith,  6  C.  141. 

Vendor  and  Purchaser,  29,  30,  62. 

Wortman  v.  People,  26  C.  270,  63  P.  1063. 
Rape,  10. 
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Wostenbnrg  v.  Karme,  53  C.  258,  125  P.  118. 
Adverse  Poesession,  23. 

Wray  v.  Carpenter,  16  C.  271,  27  P.  248. 

Appeal  and  Error,  111,  476.   Brokers,  26, 
27.    Trial,  165. 

Wright  ▼.  Chicago,  B.  k  Q.  R.  Co.,  4  A.  102, 
35  P.  196. 

Carriers,  44,  52,  54,  55,  57. 

Wright  V.  McGiU,  48  C.  521,  111  P.  1100. 
Appeal  and  Error,  437. 

Wright  V.  People,  22  C.  143,  43  P.  1021. 
Criminal  Law,  45,  47. 

Wright  V.  People,  31  C.  461,  73  P.  869. 

(See  Tebbetts  v.  People  ex  reL  Sprague.) 

Wright  V.  Platte  Val.  Irr.  Co.,  27  C.  322,  61 
P.  603. 

Waters,  250,  273. 

Wright  V.  UlHch,  40  C.  437,  91  P.  43. 

Injunction,  25.     Limitation  of  Actions, 
25.    Nuisance,  7,  16. 

Wright  V.  Whittick,  18  C.  54,  31  P.  490. 
Homestead,  1,  8. 

Wright  V.  Wright,  11  A.  470,  53  P.  684. 
Appeal  and  Error,  176.    Courts,  102. 

Wurts  V.  Mullen,  6  C.  576. 
Pleading,  99. 

Wyatt  y.  Burdette,  43  C.  208,  95  P.  336. 

Evidence,  25,  35.    Malicious  Prosecution, 
3,  7,  9,  12. 

Wyatt  V.  Freeman,  4  C.  14. 


Appearance,  12.    Replevin,  17. 
and  Constables,  39. 


Sheriffs 


Wyatt  V.  Larimer  k  Weld  Irrigation  Co.,  18 
C.  298,  33  P.  144. 

Action,  13.  Contracts,  86,  88,  97,  98. 
Courts,  155.  Estates,  1.  Waters,  19, 
250,  260,  265,  272. 

Wyatt  V.  Larimer  ft  Weld  Irrigation  Co.,  1  A. 
480,  29  P.  906. 

Equity,  5. 

Wyatt  V.  People,  17  C.  252,  28  P.  961. 

Contempt,  4,  6,  19,  20,  23,  28,  30,  32,  34, 
39.    Grand  Jury,  6.    Habeas  Corpus,  4. 

Wyman  v.  Colorado  Nat  Bank,  5  C.  30. 

Banks  and  Banking,  29.  Bills  and  Notes, 
87,  106,  156.    Drafts,  1. 

Wyman  v.  Pelker,  18  C.  382,  83  P.  167. 

Courts,  85,  88.  Executors  and  Adminis- 
trators, 55.    Insane  Persons,  5. 


Wymond  v.  Amsbury,  2  C.  213. 

Exemptions,  8,  17.     Sheriffs  and  Con- 
stables, 39.    Trespass,  15. 

Wycmiing  Nat.  Bank  v.  Shippey,  23  A.  225, 
130  P.  1021. 

Appeal  and  Error,  541.    Appearance,  4. 
Corporations,  247.    Execution,  51. 


X.  Y.  Irrigating-Ditch  Co.  v.  Buffalo  Creek 
Irrigation  Co.,  9  A.  438,  49  P.  264. 

Appeal  and  Error,  442.    Waters,  184. 

X.  T.  Irrigating-Ditch  Co.  v.  Buffalo  Creek 
Irrigation  Co.,  25  C.  529,  55  P.  720. 

Waters,  86,  184. 


Tates  y.  Gransbury,  9  C.  323,  12  P.  206. 
Sheriffs  and  Constables,  30. 

Tates  y.  Hurd,  8  C.  343,  8  P.  575. 
Estoppel,  1.    Vendor  and  Purchaser,  41. 

Teager  y.  Clark,  14  A.  40,  59  P.  62. 

Appeal  and  Error,  361,  448.    Evidence, 
172. 

Tellow  Jacket  Irr.  Dist  v.  Wessels,  21  A.  456, 
122  P.  400. 

Appeal  and  Error,  16.    Judgment,  210. 
Parties,  28. 

Tentser  v.  Thayer,  10  C.  63, 14  P.  53. 

Abatement  and  Revival,  2.    Judgment, 
54.    Justices  of  the  Peace,  35. 

York  v.  Portenbury,  15  C.  129,  25  P.  163. 
Appeal  and  Error,  268.    Pleading,  248. 

Yost  V.  Irwin,  53  C.  269,  125  P.  526. 
Limitation  of  Actions,  59,  60,  64. 

Young  V.  Hatch,  30  C.  422,  70  P.  693.    * 
Appeal  and  ESrror,  26,  269. 

Young  y.  Kimber,  44  C.  448,  98  P.  1132. 
Interest,  6,  29.    Money  Received,  4. 

Young  y.  Minkler,  14  A.  204,  59  P.  622. 
Sales,  76. 

Young  V.  People,  47  C.  352,  107  P.  274. 

Appeal  and  Error,  499.    Homicide,  29, 
95,  106,  107. 

Young  V.  People,  63  C.  251,  126  P.  117. 
Criminal  Law,  64,  223. 

Young  V.  People,  64  C.  293,  130  P.  1011. 

Courts,  42.     Criminal  Law,  21,  24,  37. 
Evidence,  212,  214.    Homicide,  90. 
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Young  ▼.  Plattner  Implement  COn  41  C.  65, 
81  P.  1109. 

Corporations,  21.    Sales,  52. 

Young  Y.  Simpson,  21  C.  460,  42  P.  666. 
Elections,  9,  36. 

Young  y.  Thomson,  14  A.  294,  59  P.  1030. 
Contracts,  66,  70. 

Yuma  County  y.  (See  under  Board  of  Yuma 
County  Com'rs  y.) 


Yunker  y.  Nichols,  1  C.  551. 

Frauds,   Statute  of,   26. 
145. 


Waters,  144, 


Zahnen  y.  Stender,  39  C.  457,  89  P.  793. 
Justices  of  the  Peace,  44,  47. 

Zang  y.  Adams,  23  C.  408,  48  P.  509. 

Corporations,  116,  202,  204.   Fraud,  6, 12. 

Zang  y.  Wyant,  25  C.  551,  56  P.  565. 

Appeal  and  Error,  54,  351.  Corporations, 
123.  Eyidence,  71,  133.  Parties,  34, 
36.    Banks  and  Banking,  3,  17. 

Zang  Brewing  Co.  y.  Bemheim,  7  A.  528,  44 
P.  380.      ' 

Assumpsit,  Action  of,  3. 


Zang  Brewing  Co.  y.  Hewlett,  6  A.  558,  42  P. 
186. 

Appeal  and  Error,  216. 

Ziegler  y.  Cole,  15  C.  295,  25  P.  300. 
Appeal  and  Error,  440. 

Ziegler  y.  Ufeld,  52  C.  275,  122  P.  56. 

Chattel  Mortgages,  49,  62.    Eyidence,  57. 

Zinmierman  y.  Denyer  Consolidated  Tram- 
way Ca,  18  A  480,  72  P.  607. 

Appeal  and  Error,  314.  Damages,  65. 
Street  Railroads,  10,  19,  21. 

Zippar  y.  Reppy,  15  C.  260,  25  P.  164. 
Landlord  and  Tenant,  41. 

Zipperian  y.  People,  33  C.  134,  79  P.  1018. 

Appeal  and  Error,  253.  Criminal  Law, 
167,  169,  261.  Homicide,  56,  63,  64,  65, 
66,  70,  90,  95,  99. 

Zobel  y.  Fannie  Rawlings  Min.  Co^  49  C.  184, 
111  P,  843. 

Action,  13,  27.  Continuance,  11.  Equity, 
11.  Mines  and  Minerals,  231, 232.  Par- 
ties, 36.  Pleading,  222,  277.  Torts,  4. 
Troyer  and  Conyersion,  11. 

Zobel  y.  People,  49  C.  142,  111  P.  846. 

Appeal  and  Error,  38.  Contempt,  6,  24, 
39. 

Zook  y.  Odle,  3  A  87,  32  P.  82. 
Payment,  3, 18. 
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